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JUDGES OF THE COURT. 
Hon. E. T. Merrick, Chief Justice. 


Hon. A. M. Bucuanan, 


Hon. H. M. Srorrorp, po 
Hon. J. N. Lea, ssocvate Justices. 


Hon. C. Voorates, 


R. D. Sueruerp v. Leeps & Co. 


The registry of a draft on the owner of a saw-mill expressed on its face to be for the value of ma- 
chinery furnished for the saw-mill, but which was not accepted at the time of its registry, is not a 
registry under Art. 8289 of the Civil Code against the owner which will affect the property in the 
hands of an innocent purchaser, although the machinery may have increased the value of the im- 

* movable by having become a part of it. 


PPEAL from the District Court of Jefferson, Burthe, J. 
Durant & Horner, for plaintiff and appellant. Thomas Hunton, for de- 
fendant. 

Merrick, C. J. Nicholas C. Hall having a judgment against Jesse Fulton 
issued a ji. fa. thereon, seized the Carrollton saw-mills, the property in contro- 
versy, as the property of Fulton, and at the Sheriff’s sale on the 11th day of 
July, 1851, purchased the same. Hall's title was recorded. 

Leeds & Co. on the first day of October, 1851, received from Jesse Fulton two 
drafts (so called) payable in three and six months, drawn by himself on Nicholas 
(. Hall. They are in the following form: 

“New Orleans, October Ist, 1851, three months after date please pay to the 
order of Messrs. Leeds & Co., seven hundred and sixty dollars and nineteen 
cents, with eight per cent. per annnm interest from date until paid, for value 
received in machinery furnished for saw-mill at Carrollton, in the parish of 
Jefferson, and place the same to account of said mill.” 

(Signed) JESSE FULTON. 
“To NW: C. Hall, Esq., New Orleans.” 


SHEPHERD 


SUPREME COURT OF LOUISIANA, 


Before Hall accepted the drafts, if they may be so considered, viz: October _ 
7th, 1851, they were recorded in the Recorder's office of the parish of Jefferson 
It does not appear how they were noted on the index, whether against Hal] op 
Fulton. a 

On the 11th day of March, 1852, V. C. Hall sold the property to Wood 
Barrow. 

_L. F. Générés having a judgment against Wood & Barrow seized the say. 
mills, and caused the same to be sold at Sheriff’s sale on the 2d day of May, 
1853. 

At this sale the plaintiff, R. D. Shepherd, became the purchaser. In March, 
1855, Leeds & Co. obtained judgment against /’ulton for the amount of their 
two drafts, and their privilege upon the property was recognized. Neither Hall, 
Wood & Barrow, nor Shepherd were parties to the suit. 

Leeds & Co., disregarding the various conveyances, issued an execution and 
seized the property and advertised the same forsale. At the time of the seizure 
Fulton was living on the property, but he informed the Sheriff that he was not 
the owner. It is not pretended that these sales were simulated, and the ques. 
tion on behalf of Leeds & Co. has been argued on the ground that the privilege — 
gives them a right to seize and sell the property. 

The plaintiff relies mainly upon two grounds to sustain his injunction, viz: 

1st. The recording of the drafts could only affect Fulton, for he was the only 
party to them when recorded. But he was not the owner of the property. It 
could not, therefore, bind the property in the hands of Hall, the owner, so ag 
to affect innocent purchasers. 

2d. Conceding that Leeds & Co. had a privilege upon’ the property, they could 
not disregard the ownership of the plaintiff, a third possessor, and treat the 
property as belonging to Fulton. 

As it will have the effect to end this controversy we will consider the first of 
these questions presented by the plaintiff. 

By Article 3229 of the Civil Code, it is provided that contractors and those 
who have supplied the owner materials for the construction or repair of his 
buildings or other works, preserve their privilege on/y in so far as they have 
recorded with the Register of Mortgages the act containing the bargain they 
have made, or the amount or acknowledgment of what is due them, in all cases 
where the amount of the bargain or agreement, or the amount of the account 
or acknowledgment exceeds the sum of five hundred dollars. 

The registry made by Leeds & Co. of their draft is not a registry against the 
owner of the property, and cannot prejudice third parties acquiring rights from 
the dwner. The purchasers were only bound to examine the office of the Re- 
corder in the name of Hz/l in order to ascertain whether any privileges had 
been created upon the property during the period that //a// was the owner of it 

The draft, until accepted, is no agreement or bargain of //a/l’s, neither canit 
be called an account against or acknowledgment by him. The registry of the 
draft, therefore, against one not owner, cannot affect the immovable as against 
innocent purchasers, although the machinery may have increased the value of 
the immovable by having become a part thereof. 

As the contract of Leeds d& Co. has not been recorded so as to operate asa 
privilege upon the property in controversy, the injunction sued out in this case 
must be perpetuated. 
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It is, therefore, ordered, adjudged, and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and it is further ordered that 
the injunction sued out in this case be made perpetual. ; said Leeds & Co. and 
said Sheriff be perpetually injoined from selling said steam engine used for run- 
ning said steam saw-mill, and it is further ordered that the said defendants, 
Leeds & Co., pay the costs of both courts. 





Mrs Ann W. Jeter v. Mary E. Hearn. 


Acontinuance was preperly refused when the party desiring the testimony of a witness absent in a 
distant parish, instead of taking out a commission to examine him, dispatched a special messen- 
ger to bring the witness; by doing so he took upon himself the risk of the witness being in court 


on the trial. 

The affidavit of the jurors who tried the case, as to what they understood at the time of rendering 
their verdict would be its effect, is inadmissable. The effect of the verdict is a matter of legal cen- 
struction, and the jurors have no capacity to serve as its interpreters. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A. T. Steele, for plaintiff. .A. Lothrop and C. A. Johnson, for defendant 
and appellant. 

Bucuanan, J. (Sporrorp, J., absent.) Plaintiff sues for arrears of rent due 
her upon a contract of lease of a house. 

Defendant pleads that plaintiff has violated a contract to finish certain re- 
pairs to the house by the Ist of October, 1854, by means whereof defendant 
was greatly damaged. She claims damages in reconvention. 

The jury who tried the case rendered a verdict in favor of the plaintiff for 
the amount claimed in the petition; and that the suit in reconvention be dis- 
missed. From a judgment, rendered in conformity to this verdict, the defen- 
dant has appealed. 

Defendant and appellant urges that the District Court erred in refusing a 
new trial, applied for upon two grounds supported by affidavits. The first of 
those grounds is the absence of a material witness, named Pitts, whose absence 
had been the subject of an application for a continuance, and involves the cor- 
reciness of the refusal of said continuance. 

The District Court did not err in refusing the continuance. The defendant 
had not taken proper steps to secure the benefit of Pit?s testimony. He was 
in the parish of Avoyelles, and defendant, instead of taking out a commission 
to examine him there, had dispatched a special messenger to bring him to New 
Orleans ; and had thereby taken upon herself the risk of his being in court on 
the trial. 

The defendant also appended to her application for a new trial an affidavit, 
signed and sworn to by all the twelve jurors who tried the cause, that they had 
understood, in rendering a verdict dismissing defendant’s reconvention, that 
the defendant was not to be barred by such verdict from instituting another 
suit for the same matters embraced in her reconventional demand. 

The District Judge properly disregarded this affidavit. Even in the much 


- stronger case of misconduct of the jury, it has been repeatedly decided that 


the affidavit of a juror is incompetent to impeach the verdict. 1 N.S. 514; 
11 L. R. 141; 11 L. R. 191; 8 An. 435; 9 Rob. 387. 









JETER 


Hearp. 


SUPREME COURT OF LOUTSIANA, 


Here then is no question of misconduct in the jury, but of a misunderstangy 
ing on their part of the legal effect of the verdict to which they all agresg’ 


Such an inquiry is entirely inadmissable. It was the duty of the Judge to iq | 
struct the jury upon the form of their verdict, and we are bound to presume 
that he did so. The verdict was returned into court by the jury, and read and 
recorded in the presence of both parties represented by counsel. Its effectig 
matter of legal construction of its terms, and the jurors who rendered it have 


no capacity to serve as its interpreters. . 

Upon the merits, we think that the defendant has made out a case of damage 
occasioned by the fault of plaintiff. There appears to have been two contragig 
between these parties. The original one, alease by Jacob L. Florance to Mary 
E. Heard, of a large boarding house called the “Florance House,” for three 
years from October 15th, 1852, for the yearly rent of three thousand dollar 
payable monthly; which contract was assigned to plaintiff by Florance in Be: 
ruary, 1853. 

This original lease was modified na altered by contract between the slated 
(by John T. Jeter, her husband,) and Vrs. Heard, on the 17th July, 1854, 

The essential clauses of the second or modified contract of lease are as fob 
lows: 

‘“* Mrs. Mary E. Heard hereby agrees and binds herself to release and deliver 
to John T. Jeter the two rooms of the basement of said Florance House, situate 
on the corner of Camp and South streets, for the purpose of a dry goods stor, 
or for any other purpose that the said John 7. Jeter may think proper to ap 
propriate the same, due regard being had to the safety and convenience of Mra, 
Heard, tenant of the remainder of said Florance House. The said release and 
delivery of said two rooms shall take effect whenever the repairs and alterations 
hereinafter particularly mentioned and described shall have been completed: 
that is to say, from 1st September to 1st October next, 1854. For and in com 
sideration of the foregoing release and delivery of the above named two rooms, 
the said John T. Jeter hereby agrees and binds himself to make the following 
repairs and alterations of the remainder of said Florance House, occupied asa 
boarding house, to wit: to put gas fixtures in the parlors, dining room and 
halls, and also to put up a genteel iron verandah in front on South street, 
the entire size of the building, say fifty feet front on said street, the ver- 
andah to extend in front of each story on South street; to repair and other- 
wise fit up the gallery on Camp street, which is now in bad condition, and to 
put the same in good order and condition in every respect; and to paint and 
repair thoroughly the said building, both inside and out, so as to render ita 
good and substantial tenement, and adapted to the purposes of a genteel board- 
ing house in every respect; all of said repairs to be made at the cost and ex- 
pense of the said John T. Jeter, in a good, substantial and workmanlike mam 
ner. It is hereby expressly agreed between the parties that the original lease 


hereinbefore referred to shall remain in full force and virtue in every particular, | 


as to the monthly payment of rent, and all other rights and obligations ¢ 
either of said parties arising therefrom.” 

The evidence shows that the repairs which the plaintiff by this contract 
obliged herself to complete by the 1st October were not in fact completed until 


the Ist January, three months later, and that this delay interfered very mateti- 
ally with defendant's business, and caused her to lose many boarders. It may — 
in fact be said, under the proof adduced, to have broken up the defendant's — 
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pusiness for that season. Now, although the general rule of law is (©. C. Art. JETER 
9670) that if, during the lease, the thing leased should be in want of repairs, Harp. 

the tenant is obliged to submit to any inconvenience that he may be put to by 

guch repairs, yet even that general rule provides for a diminution of the rent 

if the repairs occupy more than a month; and in this particular case the repairs - 
were made the object of a special agreement fixing not only their extent but 

the time to be occupied in making them, and, what is particularly to be noticed, 

stipulating the release by the tenant to the landlord of a valuable portion of 

the premises leased, without any reduction of rent, to take effect from the Ist 

October, as a remuneration or indemnification to the landlord for making the 

repairs. 

Now, it is in proof that plaintiff let the two rooms in the basement thus re- 
leased for one hundred dollars a month, so that he appears to have received 
during the last year of defendant’s lease three hundred and fifty dollars a month 
for those premises which, by the original lease, defendant hired for two hun- 
dred and fifty dollars a month. As the plaintiff, although she has reaped this 
considerable advantage from the contract of the 17th July, 1854, has violated 
her engagements under that contract towards the defendant, and has thereby 
caused the latter a loss, which, although not precisely ascertained by the evi- 
dence, yet was certainly very considerable, it has seemed to us equitable and 
even moderate to award to defendant the restitution of the additional rent, say 
twelve hundred dollars, which plaintiff has received for the Florance House 
during the last year of the defendant’s lease. 

It is to be observed that there is nothing before us but the reconventional 
demand; the claim and judgment of plaintiff having been satisfied in full, as 
appears by the record. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
upon the claim of plaintiff remain undisturbed; that as regards the reconven- 
tional claim of defendant, the judgment be reversed; and judgment is hereby 
rendered in favor of defendant and appellant, against plaintiff and appellee, 
upon the reconvention, in the sum of twelve hundred dollars, with legal interest 
from the 11th of April, 1855, and costs of appeal. 
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Tuomas S. Grirron et al. r. Evariste Banc. 


The rule of practice which, in an action of slander of title, imposes on the defendant whe reconvenes 
and sets up title to the property the burden of proof which rests on the plaintiff in a petitory ac- 
‘ tion, applies only to the case where the defendant is out of possession. Where the defendant is 
himself in actual pessession, the plaintiff cannet so change his position by the form of action to 
which he resorts, as to escape the burden imposed on him by law of establishing his title. In 
such an action, if the title relied on by defendant is not a valid one, he cannot be permitted to 
a controvert a confirmation of the plaintiff's title by the government, ner to require that the plain- 
tiff’s title should be traced from the original claimant to the confirmee. 

The universal legatee cannot set up the will of the testator as a just title and make it the basis of 

’ the prescription of ten years. 


TC T—e——U—hUa—/— |] 


PPEAL from the Tenth District Court of Nw Orleans, Strawbridge, J. 

L. Janin, for plaintiffs and appellants. H. A. Bullard, for defendant. 
Merrick, C. J. This is an action of jactitation. The plaintiffs allege that 
they are the joint owners and possessors of a tract of land in the immediate 
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vicinity of the city of New Orleans, having two arpents front on the southmad 
of Canal Carondelet, being bounded on side nearest the city by lands 
belonging to General Lafayette, and now to John Hagan, and on the opp 
side by lands, the title to which is in dispute, and which belong either to ¢ 
petitioner, John Moore, and to the estate of Theodore Nicolet, or to Madang. 


De Pontalba, and runs between parallel lines to Common street, (then) in the 


Second Municipality. " 
The defendant also set up title and averred possession in himself, and ple 
prescription. The proof shows that defendant was in possession of the land af 
one end of the tract, and the plaintiffs are in possession at the other. The 
Judge of the lower court, after an elaborate examination of the long and com: 
plicated lists of titles produced by the parties, found for the defendant, ang 

rendered judgment in his favor, and the plaintiffs appealed. 

The first question the parties present for our consideration is, on whom is the 
burden of proof, whether on plaintiffs or defendant? The plaintiffs cite the 
cases of Millaudon v. MeDonogh, 18 L. R. 102, and Caldwell v. Hennen, 5 Rob, 
20, to show that the defendant who reconvenes in the action of slander of title 
is the plaintiff in a petitory action. We think these authorities apply mom 
properly to an action of slander of title purely ; one where the defendant is out 
of possession. But where the defendant is himself actually in possession, the 
plaintiff cannot be permitted to change his position with the form of action and 
escape the burden imposed upon him by Art. 44 of the Code of Practice. Ty 
order to recover and turn his adversary out of possession, he must establish 
his title. : 

Since the pendency of this suit, the defendant’s title has received the exami 
nation of this court and the Supreme Court of the United States, and been de 
clared invalid. Lafayette’s Heirs vy. Blane, 3 Ann. 59; Blane v. Lafayette a 
al., 11 Howard, 102. There is nothing in this case which presents defendants 
title in a different light from the cases just cited, and that construction must 
govern us in the present case. 

The plaintiffs’ confirmation under the government of the United States, can- 
not be controverted by the defendants, neither are the plaintiffs obliged to trace 
up their title from the original claimant to the confirmee. Jourdan v. Barrett, 
4 Howard, 169, and Purvis v. Harmanson, 4 Ann. 422. 

The remaining defence and that most insisted upon, is the plea of prescrip- 
tion. 

The defendant's possession is shown to have extended back more than ten 
years prior to the commencement of this suit, and he invokes Article 3442 € 
C. as a possessor in good faith. But when we examine his title we find thathe 
holds as universal legatee under the will of W/le. Liotaud, who inherited the 
pretensions of Liotaud, the original grantee of the title set up by the defen 
dant. 

The question is therefore presented, whether the universal legatee can set up 
the will as a just title, and make it the basis of the prescription of ten years 
It was held, that a legatee by particular title, could not be presumed to be cog 
nizant of any defect in the title of the testator, and must be regarded as a poe 
sessor in good faith. 4 Rob. 170, Sicles v. Nettles. 

But it is evident that there is a material distinction between the legatee by 
universal title and the heir who holds by particular title. The one takes no 


greater right than the testator had, whom he represents. He is bound for his 
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debts and takes the estate with all its defects and burdens. Suecedit in vitia 
doirtutes. C. C. 1606, 5 Ann. 200; Trop. No. 495. Vitia possessionum a 

ioribus contracta perdurant et successorem auctoris sui culpa comitatur. 
€. Const. 11, book 7, p. 32. 

The other, the legatee by particular title, by receiving a gift of a particular 
thing from one who takes upon himself the character of owner, in no manner 
charges himself with the duties and obligations of his author and can well be 
supposed to receive in good faith under what appears to him to be a just title. 
¢. ©. 1379. 

Marcadé enumerates among the just titles, sales, exchanges, donations, con- 
stitutions of dower, giving in payment and legacies. As to legacies and dona- 
tions, he says: ‘“‘ We speak only of legacies or donations by particular title, 
since, as to successions by universal title, the question cannot be raised. It 
js known in fact, that these, according to Art. 2235, have always the same pos- 
session as their author, in such a manner that in spite of their personal good 
faith, they are possessors in bad faith, if their author was in bad faith, and vice 
versa. They have no new title.” See further Marcadé, 6 vol. p. 194, No. ii, 
also note 2, just cited. 

Article 2235 of the Napoleon Code corresponds with Article 3459 of our 
Code, which is in these words: “The possessor is allowed to make the sum of 
possession necessary to prescribe, by adding to his own possession that of his 
author, in whatever manner he may have succeeded him, whether by an uni- 
yersal or particular, a lucrative or an onerous title.” 

This article, we think, was intended to convey to the heir or universal legatee 
only, such possession as his author had, and not to change at once the posses- 
sion of the author, whether in bad faith or by precarious title, into a possession 
in good faith in the heir or legatee. C. C. 3404, 3408. . 

The plea of prescription cannot avail the defendant. 

It is therefore ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed; and that the plaintiffs re- 
cover and have possession of said tract of land herein described, and that they 
be quieted in their ownership and possession of the same, and that the present 
defendants, the testatrix widow in community, and heirs of said Hvariste 
Blanc, deceased, pay the costs of both courts. 





Moore et al. v. E. Buanc. 
The principles of this case decided in case of Griffon v. Blane. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
L. Janin, for plaintiff and appellant. 7. Curry, for intervenors. 

Merrick, C. J. This case was submitted in the tower court as well as in 
this, as depending upon the same testimony and legal principles as the case of 
Thomas 8. Griffon et al. v. Evariste Blanc, just decided, and it must share the 
same fate. 

For the reasons given in that case, it is ordered, adjudged and decreed, that 
the judgment of the lower court be avoided and reversed, and it is further or- 


Grirron 
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dered, adjudged and decreed, that the plaintiffs be hereby declared to } 
proprietors of the land described in their petition, and that the present 
dants, as executrix widow in community, and heirs of said Z. Blane, p 
costs of both courts. 





Mae. De Pontacpa v. Evariste Buianc. 


Principles of this case decided in Griffon v. EZ. Blanc. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J, 
L. Janin, for plaintiff and appellant. 7. Curry, for intervenors. 


Merrick, C. J. This case cannot be distinguished from the cases of Grijfq 
et al. and Moore et al. against this defendant. It depends upon the same prin 
ciples and testimony, 

For the reasons given in the first of those cases, it is ordered, adjudged ang 
decreed by the court, that the judgment of the lower court be avoided and 
reversed, and it is further ordered, adjudged and decreed by the court, that th 
said plaintiff be recognized and declared to be the legal proprietor of the trad 
of land described in her petition ; and it is further ordered that the present de 
fendants, as executrix widow in community, and heirs of Hoariste Blane, pay 
the costs of both courts. 


A. D. Grierr & Co. v. Sreampoat D. S. Sracy, Caprary ano Owners— 
Rule on Frettsen & Fercvson, sureties on the appeal bond. 


The seizure of property by the Sheriff under a writ of feri fucias, and his subsequent carelesshes 
or neglect by which the benefit of the seizure is lost to the seizing creditor, in consequence of the 
destruction of the property seized, furnishes no ground to the sureties on an appeal bond, & 
resist the payment of the judgment. 

The Sheriff, in such a case, may, by his neglect, b rest ible te the defendant whose pre 
perty was lest by his neglect, or to the plaintiff whose debt he has jeopardized; but the suretia 
on the appeal bond would only be subrogated to the defendants’ rights on payment of the judg 
ment, and not until then could they exercise any right of action against the Sheriff. 





PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Durant & Horner, for plaintiffs. Wolfe & Singleton, for appellants. 

Merrick, ©. J. The present proceeding is a rule taken upon Frellsen é 
Ferguson, the sureties on the appeal bond, to show cause why they should not 
pay the judgment heretofore affirmed by us in this case. 

The defendants’ counsel presents only questions of law on which he expects 
the reversal of the judgment of the lower court. 

I. He contends that the lower court erred in dismissing the call in warranty 
against the Sheriff, on an exception filed by the Sheriff. 

The allegations upon which the call in warranty is based, are that the steam 
boat D. S. Stacy was given up by the defendants to satisfy the writ of exece 
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tion ; that plaintiffs had a lien and privilege upon the boat; that it was suffi- Ganve 
cient to satisfy the plaintiffs’ demand, but that through the negligence and a'r Bracr. 
_garelessness of the Sheriff, his deputies and agents, and his neglect to insure 
the steamboat and his illegally postponing the sale, the steamboat was destoyed 
by fire, and thereby the defendants in the rule discharged from the plaintiffs’ 
demand, but if not discharged, that the Sheriff John M. Bell be required to 
hold them harmless, and that they have judgment over against said Sheriff. 

The court did not err in sustaining the exception. Nothing short of payment 
was a discharge of the judgment against the original defendants. The seizure 
of property had not that effect. The sale of the property and the conversion 
of its proceeds into money in the hands of the Sheriff, would be equivalent to 
payment, and discharge the judgment, because the execution would be satisfied 
by the receipt of the money by the Sheriff, an agent competent to receive the 
payment. But fhe mere seizure of property can never produce the effect of 
discharging the judgment, nor can the careless or wilful destruction of the pro- 
perty seized by the Sheriff release the sureties, for the Sheriff is authorized to 
return the writ satisfied, only when he has in his hands gold and silver, or its 
equivalent, to deliver the plaintiffs in pursuance of the commands of the writ. 

The Sheriff by his negligent acts may become responsible to the original 
parties ; tg the defendants whose property he has lost, or to the plaintiff whose 
debt he thas jeopardized; but the surety does not become subrogated to this 
right (if at all) until he himself has paid the debt. The sureties therefore on 
the appeal bond in the present suit, upon their own showing, had no immediate 
cause of action against the Sheriff, and consequently the exception was properly 
sustained. 

IL The remaining question is raised by a bill of exception taken to the 
opinion of the Judge of the lower court in refusing to admit testimony of wit- 
nesses, to prove that the steamboat D. S. Stacy was destroyed by fire by reason 
of the carelessness and negligence of the Sheriff and his employees, on the 
ground that it contradicted the return of the Sheriff, and that it could not be 
admitted as the Sheriff was not a party to the rule. 

It is not necessary to consider the question whether a party or his surety 
may contradict the return of a Sheriff, as it is apparent that if the testimony 
had been received, it could not have changed the result. 

We do not think the question, raised upon the call in warranty, entirely 
frivolous, and the damages prayed for in the answer of the appellees are re- 
fused. 

Judgment affirmed. 
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W. H. Harris v. E. B. Harris yy 


Where the sale of succession property is ordered to pay debts, an heir cannot be allowed to 
the price of property adjudicated to him. 

It is not necessary that the executor should make a tender of a transfer to the purchaser at publ i 
sale, in order to put the latter in default. pS 


The proceeding of folle enchére may be resorted to in succession sales, and a new order of sale jy 
not necessary. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
P. E. Bonford and J. B. Eustis, for plaintiff and appellant. Chilton @ 
Harrison, for defendant. 

Bucnanay, J. Plaintiff appeals from a judgment of the District Court 
setting aside an injunction obtained by him against a resale for his account ang 
risk of certain succession property purchased by him, he not having complied 
with the terms of the first adjudication, which were cash. 

The grounds alleged by plaintiff for an injunction, appear to be : 

ist. That he is one of the heirs of the succession for account of which the 
sale was made, at which he became purchaser. - 

2d. That a rule to show case why the property should not be resold for his 
account and risk, was made absolute without notice to him, although he iga 
resident of the State. The notice is alleged to have been given to a curator ad 
hoc appointed to represent him. 

8d. No sufficient averment of putting in default was made in the rule taken 
upon petitioner, for the resale at his risk. 

We agree with the district Judge, that the allegations of the petition do not 
present a sufficient legal cause for injunction. 

The original sale is presumed to have been ordered by the court, for the pur- 
pose of paying the debts of the succession. C. C. 1661. Indeed the district 
Judge, in his reasons for judgment, declares that such was the fact. Suppos- 
ing the plaintiff to be one of the heirs, he could not, on that account, be allowed 
to retain the price of adjudication in his hands; for upon the showing of debts 
by the executor to authorize a sale, the heir would have nothing to receive from 
the succession, until the debts were paid. Again, plaintiff does not state how 
many heirs there are, nor that his proportion of the inheritance was equal to 
the amount of his bid. His words are, “that the succession of said John L 
Harris is largely solvent, and that petitioner, as one of the heirs and distribu- 
tees, is entitled to receive and will receive, a considerable sum on the partition 
thereof.” 

The petition alleges the rule for resale was made absolute without notice to 
him ; yet his allegations, which are very circumstantial, show him to be the 

roughly informed, at the time of filing his petition, of all the proceedings upon 
the rule; and no valid reason is stated why the rule should not have been 
made absolute. The petitioner does not allege that he has ever been ready and 


willing to pay the amount of his bid; on the contrary, as we have seen, he 


pretends to be dispensed, in his quality of heir, from paying his bid. 
The executor was not obliged to tender to plaintiff a transfer of the stock, in 
order to put the latter in mora. C. C. 2463. 
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In argument, the counsel of plaintiff have urged a ground for injunction, not 
stated in the petition, viz, that a purchaser at a succession sale, made by order 
court, is not subject to the proceeding of folle enchére. 

The contrary is settled by two decisions, Landry v. Conelly, 4th Rob. 127, 
and Duncan v. Armant, 3d Ann. 84. In the latter case, which comments the 
former one, it is even decided that no new order of sale is necessary. 

Judgment affirmed, with costs. 





S. W. Oaxey v. Davin AIKEN. 


When the value of the object in controversy is sufficient, according to the allegations of the petition, 
to give the court jurisdiction, the fact that the price paid for it by the plaintiff is below the amount 
required to give the court jurisdiction is not sufficient of itself to destroy the allegation as te the 
true value. The allegation in the petition as to the value of the object in controversy determines 
the question of jurisdiction when the claim is not evidently fictitious. 

When the plaintiff in a suit for a partition sets up title to an undivided half of propertyin defendant's 
possession, claiming to have derived title thereto under a Marshall’s sale, the defendant not claim- 
ing title to the interest of the seized debtor in the object thus sold, cannot contest the validity of 
the Marshall’s sale for the want of formalities which were intended by law for the protection of the 
judgment debtor alone. 

When neither the judgment debtor nor any third party claims an adverse interest in property thus 
sold, the want of an appraisement of the property is not such an informality as will avoid the 
sale. 


PPEAL from the Fifth District Court of New Orleans, Augustin J. 
H. B. Eggleston, for plaintiff. J. Livingston, for defendant and ap- 
pellant. 

Lea, J. John S. Turner and Elihu Woodruff being partners in business 
under the name and style of Turner & Woodruff, the latter availed himself of 
the benefit of the bankrupt law, and surrendered the firm assets of Turner & 
Woodruff. At the sale of these assets the defendant became the purchaser. 
The plaintiff, who was a judgment creditor of John S. Turner, the other partner, 
caused to be seized in execution—Ist, All the rights, credits, money and pro- 
perty belonging to Turner in the hands of Aiken. 2d, All the right, title and 
interest of Turner, as one of the partners of the firm of Turner & Woodruff, in 
and to the books, accounts and bills receivable of the late firm in the hands of 
Aiken. 3d. All the right, title and interest of Turner in anddo the books, 
accounts, notes, and other assets adjudicated to Aiken at a sale made by the 
United States Marshal on the 20th March, 1844. It is in virtue of the sale 
made under this seizure that Oakey became the purchaser of 7wrner’s share of 
the assets of which his representatives now ask a partition. An exception was 
taken to the jurisdiction of the District Court, on the ground that the value of 
the property sought to be divided was not sufficient to give jurisdiction to the 
District Court. It is alleged in the plaintiff’s petition that his interest in the 
property sought to be divided is worth the sum of $500 and upwards, and it is 
not shown that they are worth less; their nominal value far exceeds that 
amount, and the fact that they were purchased by Oakey for $6 at a bankrupt 
sale by no means proves that the claim is fictitious, especially when the large 
nominal value of these assets is considered ; moreover, if the interest be really 
less than $50 in value, this court would have no jurisdiction of the appeal. 
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Oaxer The defendant has suggested and alleged informalities in the sale m aithoug 
Axes, the City Marshal, of which we do not think he is at liberty to avail. hij Od 
under the circumstences. ’ Titese 

Whether there was or was not an appraisement of the assets prior to the gal potent | 
to Oakey is a matter wholly immaterial to Aiken. The want of the form to relie 
assuming it to exist, is one which Turner alone could set up as a defence, tion of 
was intended solely for the protection of the judgment debtor; and the gach 7 
remark may, under the circumstances, be made with reference to the suppo Apa 

invalidity of the seizure for want of an actual taking possession of the as plaintit 
sold to Oakey—due notice of seizure was given to Turner himself—the satisfie 
for the most part are intangible. Neither the judgment debtor nor any thin) horse | 
party asserts an interest in the assets thus sold, and the defendant himself i moval 
certainly secure against an adverse possession of any third party, as he prey Mississ 
tends to have possession himself. We think it was incompetent for the and to 
fendant to urge informalities which, assuming their existence, could work Som 
injury to himself, and of which the parties in interest have made no complai order, 
Judgment affirmed. on the 
boat. 
but ne 
ledge 
horses 
aE jecta 

JoserH Expiorr v. SreamBoat James Ross, Caprain and Owners, Iti 
Where the plaintlff sued to recover the value of horses shipped on defendants’ boat, and alleged o w * 

have died of a disease contracted in consequence of the negligence and want of skill of thosein with 

charge of the boat in removing the horses from one part of the boat to another, under the general 

denial it is competent for the defendants te give in evidence all circumstances going to relieve the 

act of removal, of the character of a tortious violation of the contract between the parties, by 

assigning a reasonable necessity for such removal. 

PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
J. W. Price, for plaintiff and appellant. W. S. Upton, for defendant. 

Bucuanan, J. Thirty-five horses belonging to plaintiff were brought down Ajet 
the river from St. Louis to New Orleans, on boad the “ James Robb” steamboat, ope 
on freight, in the latter part of September, 1854. They were all delivered at hay 
the stock landing, and freight was paid upon them. Plaintiff himself accom-~ my 
panied his horses down, and had charge of them during the passage. He now 
claims of the captain and owners of the boat the value of two horses which died; 
after their arfival in the city, on the ground that their death was caused by the A 
fault of the defendants. _§ da 

It appears that the captain allotted, by special agreement with plaintiff, the 8 
whole of the after guards to the plaintiff’s horses; but, that, one night the’ § by’ 
mate took the horses which were upon the larboard guard into the deck-room, 7 q bl 


for the purpose of trimming boat, as the wind was high and the boat listed con- 
siderably to larboard. The next morning the horses were moved back to the | ~ 
guards. There was a considerable difference of temperature between the deck 
room and the guards, and the transition from cold to heat and from heat to) 7 
cold is alleged to have given the horses a fever of the lungs, from which they” 
died. ry 

The necessity of the temporary removal of the horses from the guards for | 
the purpose of trimming boat is shown by several witnesses whose depositions, 
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“although excluded by the District Judge, have come up in the transcript with 
g bill of exceptions to their exclusion, taken by defendants. We think the 
lit should not have been excluded. Under the general denial it was com- 
for defendants to give in evidence all the circumstances which would go 
{prelieve the removal of plaintiff’s horses of the character of a tortious viola- 
tion of the contract between the parties, by assigning a reasonable necessity for 
such removal. 

Apart from this evidence, tending to justify the temporary removal of 

iff’s horses from the guards to the centre of the boat, we are by no means 
satisfied of the plaintiff’s right to recover. The plaintiff, who is himself a 
porse doctor, is proved to have physicked and bled his horses before the re- 
moval in question. It is proven that the change of climate from the upper 
Mississippi and Ohio to New Orleans is very apt to produce fevers in horses, 
and to cause their death. 

Some of the witnesses prove that all of plaintiff’s horses were landed in good 
order, and when the freight bill was presented to plaintiff he made no objection 
on the score of injury to the horses by reason of the acts of the officers of the 
poat. The freight bill was paid by an agent of the plaintiff, out of his presence ; 
but no effort has been made to show that this payment was without his know- 
Jedge and authority. Lastly, the proof of the cause of the death of plaintiff’s 
horses is vague and unsatisfactory—resting too much upon opinion and con- 
jecture to render it a safe guide for a judgment in plaintiff's favor. 

It is, therefore, adjudged and decreed that the judgment of the District Court 
be reversed, and that there be judgment for defendants, as in case of non-suit, 
with costs in both courts. 


E. Wappett and Hessanp v. Mitts Jupson. 


A judgment rendered against a married woman in a suit regularly prosecuted by attachment, is not 
open and cannot be questioned as to the original indebtedness, without any action of rescission 
having been brought or any appeal taken from the judgment within two years. 

The Sheriff ’s return that property sold by him was duly appraised is sufficient in the absence of any 
rebutting evidence. 


PPEAL from the Fifth District Court of New Orleans, Strawbridge, J. 
Walker & Pierce, for plaintiffs and appellants. H. D. Ogden, for defen- 
dant. 

Sporrorp, J. In March, 1846, the plaintiff, Zleanor C. Waddell, authorized 
by her husband, mortgaged the slaves Anthony and Louisa (declaring them to 
beher lawful property) to the defendant Mills Judson, to secure the sum of 
$500 then loaned her. The mortgage was by authentic act passed in New Or- 
leans, where the plaintiffs then resided. 

In December, 1848, the note given for this loan being long past due and the 
plaintiffs having left this State, Judson proceeded by attachment against Mrs. 
Waddell to foreclose the mortgage. The slaves Anthony and Louisa were 
attached, and a personal citation was afterwards served upon J. P. Waddell, 
her husband, together with a copy of the petition filed in the Fourth District 
Court of New Orleans. 
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An answer was filed by an attorney-at-law on behalf of both Mrs. W; 
and her husband, and the proceedings resulted in a judgment against hery 
privilege on the slaves attached. - 

Under this judgment, they were seized in execution, together with erly 
terest in her mother’s succession, and, at the Sheriff’s sale, Judson beca 
purchaser of the property seized, and went into possession of both s 
May, 1849. 

In May, 1854, Mrs. Waddell, with the assistance of her husband, b 
this suit against Judson for the said slaves or their value and hire since 
1849. | 

She alleges that the slaves were hers by inheritance from her mother; tha) 
Judson got possession of them wrongfully, under color of certain judicial pap | 
ceedings, meaning the attachment suit aforesaid; that she was absent at 7 
time of these proceedings, and never cited and made no appearance ; thatthy 
proceeds of the note on which the attachment suit was based did not enue 
her benefit, but to her husband’s; that her husband had paid usurious interest 
therefor, and that the Sheriff’s ole of the slaves, under the judgment, wa 
void, because they were adjudicated for a bid not exceeding the anterior mort 
gages, because there was no appraisement, because “ other forms and requisites 
of law were not complied with,” and because Judson slandered her title to th 
property at the time of the sale, and thereby depressed the price. 





The defendant maintains that the judgment in the attachment suit is net 


open to be questioned by the plaintiffs, and in this he is clearly right. 

A personal citation addressed to Mrs. Waddell, together with a copy of the 
petition, having been served upon her husband, from whom she was not — 
ated, she was thereby brought into court. C. P., 192. 

Moreover, her property was attached, which of itself gave jurisdiction to te 
court. Her remedy, if aggrieved by the judgment, was either by an actiond 
rescission or by appeal, both of which were barred by the lapse of two yen 
from the 12th February, 1849, when the judgment was signed. " 

“The absent debtor, against whom judgment has been so rendered, may, 


within two years after such judgment, obtain the reversal of the same, if he 


proves that the distance at which he lived from the place where the attachment 


was obtained, has prevented his being apprised of the proceedings had against” 


him, and that the plaintiff has availed himself of his absence to obtain pay 
ment of a debt, either already paid in totality or partly discharged, or whia 
did not exist.” C. P., 267. 


“A judgment may be reversed if it has been rendered on an attachment ill 


tained against a person absent, and who had no knowledge of the action h 
been brought against him; if such person show that he was not indebted 
for the whole, or for part of the sum for which the judgment was obtained 


his property sold. But this action shall be prescribed after two years have) 


elapsed from the date of the judgment.” C. P., 614. 


“No appeal will lie, except as regards minors, after a year has expired, 0 


computed from the day on which the final judgment was rendered, if the 
claiming the same reside in the State, and after two years if he be absent t 


from.” C. P., 593. if 


The plaintiff, therefore, when she brought this action, was concluded t 
judgment of the Fourth District Court as to her original indebtedne 
Judson. 
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She then appears in the attitude of a party whose property has been sold 
under a valid judgment for a debt of her own, seeking to set aside the adjudi- 
gation and to get back her property, solely on the ground of certain specified 
informalities and irregularities in the sale. 

But every specific allegation she makes of irregularities in the Sheriff’s sale, 
jgunsustained by the evidence. The price bid exceeded the amount of mort- 

and privileges preferred to the judgment creditor ; the Sheriff’s return 
recites that the property was duly appraised, a recital which no evidence was 
offered to rebut, as required by the rule in Hewitt v. Stephens, 6 An., 640. 
There is no proof whatever of a slander of her title on the part of Judson for 
the purpose of deterring competition in bidding; and the allegation of other 
informalities is too vague to require notice, the petition merely asserting, “nor 
were the other forms and requirements of the law for Sheriff’s sales complied 
with.” 

It is therefore ordered that the judgment of the District Court be affirmed 


with costs. 
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The city is responsible for d ges ioned by the tortious acts of municipal officers, done within 
the scope of their employment and ratified by their superiors. 

In such a case, when the evidence is unsatisfactory as to the amount of damages, and the property 
of the use of which the plaintiff had been deprived, is of trifling value, only nominal damages will 
be awarded. 


an 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Durant & Horner, for plaintiff and appellant. J. J. Michel, for defen- 
dant. 

Srorrorp, J. The city of New Orleans is sued for damages done to the 
plaintiff by the illegal seizure and the detention of his horse and dray for several 
months. 

The defence is that the city is not liable, because these acts were done by the 
police officers and a Recorder, for whose trespasses the city is not responsible. 

This defence might prevail had the officers alluded to gone out of the scope 
of their employment and done acts which the city had never authorized or 
ratified. 

But it seems that the present plaintiff brought a former suit against the city 
for the recovery of his horse and dray ; to that suit, the city filed an answer 
which involved a ratification of the acts of the officers in question, and an 
simission that they were the acts of the city. The city was cast in that suit. 

This brings the case within the rule laid down in MeGary v. Lafayette, 4 
An., 440. 

As to the amount of damages, the evidence is quite unsatisfactory. We can- 
not be governed by the mere conjectures of witnesses in such a case. The 
horse and dray were of very trifling value. 

Under the facts disclosed, we think only nominal damages should be awarded. 

It is, therefore, ordered that the judgment appealed from be reversed; it is 

farther ordered, adjudged and decreed, that the plaintiff recover of the defen- 
tant the sum of ten dollars as damages, and the costs of suit in both courts. 
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Jostan Cote v. C. J. Lovenskro.p. 





When the price of property was paid in cash, with money borrowed by the purchaser, 
same time the purchaser executed his note for the amount to the order of the vendor, 
sented, in the act of sale, to a mortgage upon the property, in favor of the vendor, or 
fide holder of the note, the transaction cannot be considered simulated, and the ler 

money, as holder of the note, will be protected in his right of mortgage. 
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PPEAL from the District Court of Jefferson, Burthe, J. a 
HZ. C. Miller, for plaintiff. A. W. Jordan, for defendant and appe at 
Lea, J. The plaintiff, who is a judgment creditor of C. G. Lovenskiold, ¥ 

a right of mortgage upon certain property in the parish of Jefferson, ¢ ved 

the same to be seized and sold under execution, at a credit of twelve mont 

for $790. Mrs. Weicke, being the holder of a note secured by a mortgage 
the same property, of a prior date and registry, has been made a defend: 

a rule taken herein upon her by the plaintiff to show cause why the 

months’ bond should not be executed in favor of the plaintiff for the full am 

of his claims, on the ground that the mortgage stipulated in her favor by the 

act referred to was simulated and false, never having any real existence. 7 
All objections to the form of the proceeding having been waived, there Way 

judgment decreeing that the rule be made absolute, in accordance with the 

prayer of the plaintiff. 
It appears from the evidence that Lovenskiold, being anxious to purchi 
property which is subject to the conflicting mortgages in this case, bo 
the money from one Frederick Weicke, with the understanding that its rem 
bursement should be secured by a mortgage upon the property purchased. 
between the purchaser and Kuntz, the vendor, it was agreed that the 
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should be paid in cash, (as in fact it was, with the money furnished by Wei ) 
but the form given to the transaction was intended to subserve the double pum? 
pose of a sale and a mortgage. The consideration of the sale was, the m, 
represented by a note payable in one year, secured by mortgage upon the — 
perty sold, in favor of the vendor or ef any bona Jide holder of the note. iis 


The act of sale thus drawn was signed by Awuntz, the vendor, witha fil, 
knowledge of its contents. The giving of the note, the signing of the act, od 
the payment of the money, were all done at one time, Kuntz, Lovenskiold 

Weicke being all present. Under the circumstances, we do not think the t 
action can be considered as simulated. There was an actual loan made | 
Weicke, for which a note was given. 

It was the intention of the parties that the loan so made should be s ; 
by a mortgage. The note thus secured was identified with the act of i 
Kuntz himself accepted of the mortgage, being, it is true, the nominal 2 rt 
gagee; but the transaction itself was really what it purported to be, so far 
the mortgage is concerned, and although Kuntz did not make a manual transit” 
of the note to Weicke, he must, under the circumstances, be considered as hat” 
ing assented thereto. The mortgage is made in favor of any bona jide holder” 
of the note. It cannot be disputed that Weicke was a holder in good faith, & 
he advanced. the money which was paid as the price of the property. 
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The defendant, in our opinion, presents an equitable claim based upon a real 
transaction, entered into in good faith, carried out in due form of law, and hay- Lovusxsoxp. 
all the essential ingredients of a valid contract of mortgage. 
We think the defendant is entitled to a judgment in her favor. 
It is ordered, that the judgment appealed from be reversed; that upon the 
yule taken herein there be judgment for the defendant, Mrs. Weicke, in her 
ity of administratrix of the succession of her deceased husband, F. Weicke, 
and that the proceeds of the sale of the property referred to in the rule be ap- 
propriated to the payment of the note held by her and secured by mortgage 
upon the said property ; it is further ordered that the appellee pay costs in both 


courts. 
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J. F. Romrsacker v. Josern Scie. 


The defendant, in his answer to a suit for money leaned to him, averred that the money was net 
Joaned but given to him, partly in payment of an antecedent indebtedness, and partly as a remu- 
nerative donation for services rendered. Held: That this was not an admission that the defendant 
was ever indebted to the plaintiff, and that the burden of proof rested on the plaintiff to establish 
that the transaction was a loan. 

The bare fact that A. handed a certain sum of money to B. unexplained will not authorize A. te 
recover it back, on the allegation that it was a loan; it is the presumptive evidence of either the 
payment of an antecedent debt or of a gift. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

A. McCarty and S. Myers, for plaintiff J. M. Dirrhammer, for defen" 
dant and appellant. 

Srorrorp, J. The plaintiff, administrator of the succession of Charles 
Wunsch, deceased, sued the defendant, Schilling, for the sum of $1000, alleg- 
ing that the deceased had “loaned that sum to the said Schilling for the pur- 
pose of assisting him in his business.” 

The defendant answered that the deceased did not loan but gave the sum in 
question to him, partly in payment of an antecedent indebtedness and partly 
MH asa remunerative donation for services rendered. 

The first question is, upon whom does the burden of proof rest under this 
state of the pleadings? Clearly upon the plaintiff, for there is no admission in 

§ «the answef that the defendant ever owed the plaintiff anything. If the cause 
== % tad been submitted upon the pleadings alone, the plaintiff must inevitably have 
become non-suited. 

In Barry v. Kimball, 10 An. 787, we declared the rule to be, both upon 
principle and authority, that a consistent answer, which does not admit that 
the defendant ever incurred a legal liability to the plaintiff, could not relieve 
the latter from the necessity of proving his demand; but that an answer which 
aimitted the former existence of such an obligation, and averred its extinguish- 
ment or discharge, would dispense the plaintiff from any preliminary proof of 
‘the obligation and impose upon the defendant the burden of proving the mat- 
ters pleaded in discharge. 

The question then arises, has the plaintiff proved that the deceased loaned 
$1000 to the defendant ? 

There is no written evidence of such a contract. 
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Four witnesses only were examined: one of them as to what took place at 
the time of the alleged loan, two as to certain admissions of the defendant, and e 
one who said he knew nothing about the matter. 

There being no literal proof, the testimony of the single witness who saw the 
money handed by the deceased to the defendant becomes very important. He 
says that Mr. Rohrbacker was the only other person present, but he was not 
examined. Now all that this witness says, which has any material bearing, ig 
that he saw Wunsch give Schilling a bank note for $1000. They had a con. 
versation at the time, but the conversation was in the German tongue, and the 
witness did not understand a word of it. 

The other two witnesses, who say anything, say only that they heard My. 
Schilling admit that he had received $1000 from Mr. Wunsch, but he did not 
say for what purpose he got it. One of them declares that he said he had paid 
bills for Wunsch, and then the money that was left he paid out when there wag 
a family meeting. 

Upon this evidence we are compelled to decide whether proof of the bare 
fact that A. handed a certain sum of money to B. unexplained will authorize 
A. to recover it back on the allegation that it was a loan. 

The highest authorities have decided this question in the negative. “The 
mere delivery of money by one to another, or of a bank check, or the transfer 
of stock unexplained, is presumptive evidence of the payment of an antecedent 
debt and not of a loan.” 1 Green. Ev. § 38. 

“Presumitur quisque solvisse quod erat debitum, ac indebitum a se solutum 
asserens probare debet.” Voet ad Pandectas, lib. xxii, tit. iii, § 15. 

Again, if Wunsch handed Schilling this money, knowing that he did not owe 
it, and if there is no proof of his intention, the presumption of law is that it 
was a gift, and he could not succeed in a suit for its repetition without disprov- 
ing the presumption. Ita Paulus: “Cujus per error em dati repetitio est, ejus 
consulto dati donatio est.” L. 53, Dig. De regulis et cet. 

“He who pays through error what he does not owe has an action for the re- 
petition of what he has thus paid, unless there was a natural obligation to make 
such payment; but he must prove that he paid through error, otherwise it shall 
be presumed that he intended to give.” C. P. 18. 

The fatal defect of the proof in this case is, that the common intent of the 
parties, when Wunsch handed the bank note to Schilling, is left entirely in the 
dark. We are called upon to presume a loan, when the presumption of the 
law is that it was either a payment or a gift. If we were informed what was 
said at the time, we could then affix a legal character to the contract from the 
evidence. In the absence of all evidence, we are not permitted to presume that 
a loan was intended, and if it was not, the plaintiff must fail in his action. 

As it is possible that Mr. Rohrbacker, who was present, may be able to state 
the conversation of the parties at the time the money passed from the deceased 
to the defendant, we will not conclude the plaintiff by our judgment. 

It is ordered, that the judgment of the District Court be avoided and reversed, 
and that there be judgment against the plaintiff, as in case of non-suit, he pay- 
ing costs in both courts. 
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Keys, Mautrsy & Co. et al. v. J. C. Ruey et al. 


Where property is under seizure at the suit of several attaching creditors, and judgment is rendered 
jm favor of the plaintiff in the prior attachment, the others have a right of appeal from such 
jadgment under Art. 571 of the Code of Practice, notwithstanding there had been no issue joined 
and no curator ad hoc appointed to represent the defendant in the subsequent attachment. 

The prescription of one year, under Art. 3499 of the Civil Code, as to workmen, laborers and ser- 
yants, only applies where the employment has been by the day or by the month ; it does not apply 
to claims for the value of work done by the job, and of materials furnished for such. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Thomas Hunton, for plaintiff and appellee. Mott & Frazer, for appellants. 

Voornirs, J. The steamer Dick Keys and barge Pythias were seized under 
awrit of attachment sued out by the plaintiffs, Heys, Maltby & Co., against 
John C. Riley, Frank Stein and Thomas Trunnell. Twenty-four other writs 
of attachment were subsequently sued out by other creditors against the de- 
fendants, and levied upon the same property. There was, besides, a number of 
oppositions filed by other creditors in this suit, in which privileges on the pro- 
perty attached were claimed. During the pendency of this suit the property 
attached was sold by the Sheriff, and the proceeds thereof ordered to be dis- 
tributed in accordance to a judgment rendered by the court below. 

Alexander Norton & Co., John E. Hyde & Co., Edward Hollister and. Wm. 
N. Nuvall are the only appellants from that judgment. 

The record shows that they sued out separate writs of attachment, which 
were levied on the property already attached by the plaintiffs. 

A plea of prescription was filed by them as a bar to the plaintiffs’ claim 
against the defendants. 

It does not appear that issue was ever joined in any of the cases instituted by 
them against the defendants by attachment, either by answer or default, nor 
that a curator ad hoc was appointed to represent the defendants as absentees. 
This is urged as an objection to their right of appeal in this instance. 

In their petition praying for the appeal, they allege that there is error to their 
prejudice in the judgment rendered in this and other cases in the distribution 
of the funds arising from the sale of the steamboat Dick Keys. 

We think this is sufficient, under Article 571 of the Code of Practice, to en- 
title them to the right of appeal. 

On the merits, the plaintiffs’ demand against the defendants appeafs to us to 
be sufficiently sustained by the evidence. 

The prescription interposed by the appellants as a bar to the plaintiffs’ claim 
against the defendants, is, in our opinion, inapplicable. It only applies to the 
wages of workmen, laborers and servants who are employed by the day or by 
the month, and not to claims for the value of work done by the job, and of 
materials furnished for such work, whether it be under a specific agreement, or 
on a guantum meruit. C. C. 3499; 5 A. 571; 19 L. 413. 

It is, therefore, ordered, that the judgment of the court below be affirmed, 
with costs. 
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Henry Keane v. W. L. Branpen and Roserr Sempre. 


Since the Statute of 1844, money paid for usurious interest can be reclaimed if suit is brought with: 
in one year after the payment. 

Where an account has been rendered and a balance struck and acquiesced in by the debtor, the im- 
puted credits are to be considered as payments, but the credits must first be imputed to the pay- 
ment of such charges as the debtor was legally bound to pay and not to such as he was under no 
obligation to pay. 

An acquiescence in an account containing illegal charges, will not estop the debtor from pleading 
their illegality--the only effect of such acknowledgment is to dispense the creditor from any affir. 
mative proof. A mere charge in an account of interest beyond the legal rate which has not been 
acknowledged or acquiesced in, will net preclude the creditor from the recovery of legal interest, 

Interest may be charged on the balance of an account rendered and acquiesced in, although the ag 
count was made up in part of interest, provided the interest so charged was not usurious. 

An agent who has been instructed to insure, cannot take the risk upon himself as insurer; he can- 
not, if he does, recover from his principal premiums for insurance, but in case of loss he would be 
bound to indemnify his principal not as insurer but on the ground of having failed te comply with 
his instructions. 

Where the factor has made advances to the planter from his own resources, all charges for negotia- 
tions, discounts and commissions, if charged in addition to eight per cent. per annum, are ille- 
gal. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Race & Foster and Durant & Horner, for plaintiff. J. M. Chilton and 
Benjamin, Bradford & Finney, for defendants and appellants. 

Lea, J. The plaintiff sues for an alleged balance due upon an account cur- 
rent for supplies and advances made to the defendants, as shown by accounts 
annexed to the petition. Ina supplemental petition a claim is made for com- 
missions upon the defendants’ crop, which the plaintiff alleges he would have 
earned, had the defendant complied with his contract to ship the same to him 
after having been furnished by the plaintiff with supplies for his plantation, 
with the understanding that the petitioner should have the commissions for 
selling the crops. © 

The defendants pleaded the general issue, and further they alleged that the 
plaintiff, being the factor and commission merchant of Brandon, received his 
crops in that capacity, and from time to time since the year 1847, rendered him 
accounts which they aver are incorrect and fraudulent, ‘‘ containing overcharges, 
false entries, miscalculations and errors, also illegal and unauthorized charges 
for interest, and discount for moneys raised by said plaintiff for his own use, 
and without the consent or authority of the defendants. 

A special jury of merchants was empannelled to try the issues involved in 
the case, who found a verdict in favor of the plaintiff for the sum of $6,184 89, 
with interest at five per cent. per annum from the 9th of March, 1854. 

From a judgment based upon this verdict, the defendants have appealed. 

On the trial of the case the court was asked to instruct the jury: 

ist. That an agreement to pay usurious interest, or any other charges ata 
higher rate of commission, discount, or insurance, &c., than the law allows, is 
a natural obligation, and money paid under it could not be recovered back, um 
til since the passage of the Act of the Legislature of this State in 1844, p. 15, 
and that now under said Act, money paid, or accounts acknowledged to be cor- 
rect, cannot be reopened and inquired into by the party who pleads usury, ex- 
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to the extent of one year, dating from the time such plea was filed in court, 

~ nd that said law applies equally to a defendant who resists payment of a bal- 
ance on account, as to a plaintiff who brings a direct action to recover back 
any such charges. 

94. That where no objections are made to the rate of interest, commissions, 
discount, exchange, insurance, &c., fora long time after the account current 
was rendered, and the balance finally settled, or acquiesced in by the debtor, 
or planter, he will be estopped from objecting to any usurious charges contained 
jn said accounts thus rendered. 

$d. That if the jury find that there was, in the spring of 1853, or at any 
other time, an acknowledgment of, and an acquiescence in the accounts current 
rendered up to that time ; in that event, their inquiry into any and all usurious 
charges will be restricted to one year from the date of the defendants’ filing 
their answer in this suit, setting up usury, &c. 

4th. That if the jury find from the evidence, and particularly from the act 
of sale, that the “ Arcole” plantation was sold to Colonel Robert Semple, and 
that General W. L. Brandon managed said plantation as the agent of said 
Semple—in that event, any acknowledgment of the correctness of said accounts 
by Brandon, during the continuance of his agency, are binding upon Semple, 
his principal. 

5th. That when an account current, showing the balance, has been rendered 
and acknowledged, it is not then necessary to show any of the items thereof. 

6th. That where a factor renders his account current showing a balance due, 
which balance is made up in part by interest charges, which have been acqui- 
esced in, interest may be charged on such balance. 

7th. That a factor, by charging in his account current usurious interest, &c., 

. does not thereby forfeit his right to recover legal interest. 

8th. That if the jury find from the evidence, that supplies were furnished by 
the plaintiff to defendants, under a promise or agreement that the crop of 1853 
should be consigned to him for sale; and that said crop was not shipped to 
him, but to the house of Payne & Harrison, then said plaintiff is entitled to 
full commissions upon the whole of said crop. 

%th. That fraud is never to be presumed, but must be proved by the party 
who alleges it. 

10th. That if the jury should disagree with counsel for plaintiff, and not find 
a sufficient acknowledgment of, or acquiescence in said accounts current by 
said defendants or either of them, to restrict their investigation to one year, 
then it will be their duty to correct all errors against plaintiff, as well as those 
in his favor. 

The district Judge charged the jury on all the foregoing points in accordance 
with the prayer of the plaintiff's counsel, making a verbal but immaterial 
change in the form of the charge on the first point. 

We think there was error in the charge of the court so far as it relates to 
the right of the defendant to recover the sums paid for usurious interest, and 
other illegal charges. 

Formerly, money paid for usurious interest could not be recovered ; but since 
the Statute of 1844, money so paid can be reclaimed if suit is brought for its 
recovery within one year subsequent to the date of the payment; and when 
once an account has been rendered and the balance struck, and acquiesced in 

by the debtor, the imputed credits in the account will be considered as pay- 
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ments ; but in such case, the credits must be imputed, first, to the payment gf _ 
such portion of the charges as the debtor was legally bound to pay; not 
such, as he was under no obligation to pay, as for instance usurious interest 
The prescription for the recovery of usurious interest which has been paid, i 


does not extend to any other charges for which the debtor was not bound and 
which he may have paid. An acquiescence in an account containing gush 


charges will not estop the party making it from his action for a recovery. ee 


2d. When an account current showing a balance has been rendered and ag 
knowledged, the creditor is dispensed from any further affirmative proof be 
yond the acknowledgment of the several items of the accounts; but such’ ae. 
knowledgment is not conclusive, its effect being merely to throw the burthey 
of proof of the inaccuracy of the account upon the debtor who alleges it. 

3d. A mere charge in an account, of interest. beyond the legal rate, which hag 
not been acknowledged or acquiesced in, will not preclude the creditor from the 
the recovery of legal interest ; and where an account has been rendered anda 
balance struck which has been acquiesced in by the debtor, interest may be 
charged subsequently 6n such*balance, though formed in part of anterior in- 
terest, provided such anterior interest be not usurious. 

Our attention has also been called to the bills of exception taken to the 
charge of the court to the jury, as given upon the request of the defendants’ 
counsel. 

The counsel of defendants asked the court to charge as follows: 

Ist. If the jury believe from the evidence before them, that no insurance 
was actually paid by the plaintiff, as charged in the accounts on file, but that 
the plaintiff assumed the risk of insurance himself, and charged for the risk so 
assumed, then all the charges for insurance so made are illegal and must be 
stricken from the accounts on file, unless the jury find that the plaintiff as- 
sumed the risk of insurance, and charged for the risk.so assumed with the 
knowledge of anf by agreement with the defendants. 

2d. That if the jury believe from the evidence on file that the negotiations 
charged in the accounts on file were not actually made, but that the funds ad 
vanced to the defendants were raised by the plaintiff from his own resources, 
then that all charges of commission, discount, &c., for such negotiations are il- 
legal and must be disallowed. 

3d. That all charges for the commission upon funds advanced by the plain- 
tiff are illegal and must be disallowed, if claimed and charged in addition to in- 
terest at the rate of eight per cent. per annum. 

4th. That the rate of legal interest is five per cent. per annum. That the 
highest rate of conventional interest is eight per cent. per annum. That con- 
ventional interest cannot be charged in any case without an agreement in 
writing to authorize it; and that no greater compensation for the use of money 
than eight per cent. per annum, can be lawfully charged in any case, whether 
disguised as commissions for advancing, commissions for negotiating, discount 
upon exchange or otherwise. 

5th. That if an account current contain charges for interest beyond the high- 
est conventional rate of eight per cent. per annum, whether disguised as com- 
missions for advancing, commissions for negotiating, discount upon exchange or 
otherwise, or if the said account current contains any other illegal charges, and 
the account current is closed by striking s balance and bringing down the bal- 
ance to the debit of the account, but without any special imputation of the 
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4 in the account to any particular items of debit, then the credits must 
‘ imputed to the sums legally due, and not to the illegal charges for interest 


_ gry as contained in the balance so brought down. 

P - 6th. That if an account current showing a balance due to the plaintiff, but 

” hich balance results from illegal charges for interest or otherwise, be trans- 
mitted to the debtor and received without objection, yet that such acquiescence 

and consent to the account cannot preclude the debtor from subsequently con- 

testing it 

Tth. That if there has been fraud or undue concealment amounting to fraud 

acticed by a factor in his account current or in his dealings with a planter, 
for one or more years, prescription cannot be pleaded or set up in bar to the 

’s right to inquire into and demand a correction and relief from such 
fraud, except from the date of the discovery of such fraud by the planter. 

8th. That if there are gross errors in fact, or mistakes as to the legal rights 
of the parties in accounts between factor and planter, the planter will not be 
barred by acquiescence or lapse of time from inquiring into and correction of 
said errors and mistakes, except from the date of the discovery by the planter 
of such gross error or mistake. 

9th. That if the jury are of opinion from the evidence on file that the de- 
fendants had just cause for withdrawing his business from the plaintiff, then 
he, the plaintiff, is not entitled for commissions on the crop of 1853. 

10th. That the jury are at liberty to give a general verdict by pronouncing 
on the law and the facts, in the case submitted to them. 

We think there was no error in the charge which the court was called upon 
to give to the jury, except as respects the fifth item, which should have been in 
some respects modified. The court refused to charge as requested upon the 
first, fourth and sixth points specified. 

ist. An agent who is instructed to insure cannot take the risk upon himself 
as an insurer, without the previous consent of his principal. He cannot con- 
tract with himself, and if he could, the rule is as consonant with public policy 
as with a sound morality, that he should not be permitted to do so. He can- 
not, therefore, recover the premiums for insurance which he has charged, for 
there has been no contract of insurance; but in case of loss, he would not the 
less have been bound to indemnify his principal, not as an insurer, but as an 
agent who had failed to comply with his instructions. 

2d. Conventional interest cannot be charged without an agreement in writ- 
ing to authorize it, and by no evasion in the form of the contract, can the cre- 
ditor lawfully obtain more than eight per cent. for the use of his money. 

8d. We have already considered the question presented in the sixth point 
upon which the court was requested to instruct the jury. 

Upon the question of imputation of payments we have already stated, that 
where an account had been presented, and a balance struck, which had been 
acquiesced in by the debtor, that the imputed credits in the account would be 
considered as payments ; but in the absence of any special imputation of the 
credits to any particular items of debit, they were to be imputed, jirst, to the 
payment of such portion of the charges as the debtor was legally bound to pay, 
and not to such as he was not bound to pay; but should the payments, or 
the amount imputed as such, be in excess of the amount actually due, the sur- 
plus, under such circumstances, may fairly be considered as imputed to the 


q heey that all the illegal charges aforesaid must be treated by the 








Keays 
BRANDEN. 














SUPREME COURT OF LOUISIANA, . 


usurious interest, or other illegal charges specified in the account; and 
Branpen. such imputation shall have been made, we think so far as relates to the 
ry of the usurious interest thus paid, that the prescription of one year would | Ny 
be applicable. os 

We think that a restatement of the several accounts miever by the Plain. q # 
tiff in accordance with the foregoing principles, would make a material i 
in the result. The district Judge was of the opinion that substantial Justice | 
had been done by the verdict of the jury; but we must presume that the jury | ; 
acted upon the instructions of the court, and that had the instructions beg, 7 
different, there would have been a corresponding difference in the verdict of } 
the jury. 

If the record were complete, we might refer the accounts to an auditor tohe 
restated in accordance with the foregoing views, but portions of the record ape 
wanting, which can only be supplied by evidence offered on a new trial, and 
though such portions may have no very important bearing upon the merits of + 
the case, we think it unsafe, under the circumstances, to adjudicate upon ag | © 
incomplete record. 

It is proper to add, that we think the bill of exceptions to the odminstall : 
the account marked (W. X) was well taken. There should have been other 
evidence, besides the affidavit of the plaintiff, that the original account had been 
transmitted to the defendants ; and that the copy offered in evidence was a cor. 
rect copy of said original. Under the circumstances, the affidavit did not fur- 
nish a sufficient basis for the introduction of the copy in evidence. 

It is ordered, that the judgment appealed from be reversed, and that the case Teh 




















































be remanded for further proceedings to be had in accordance with the princi- | 
ples announced in this opinion, and in other respects according to law. Itis ng 
further ordered, that the plaintiff and appellee pay the costs of this appeal, bes 

Merrick, C. J., took no part in the decision of this case. ; or 
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Succession or Wituram D. Sura. * 

Where the defence set up toa recovery upon a contract is the insanity of the obligor, it must be of 

shown that the mental derangement was notorious when the contract was entered into, where there , set 

had been no interdiction of the party sought to be charged. C.C., 1781. 4 1 

} 6h 

PPEAL from the Second District Court of New Orleans, Morgan, J. D 

W. H. Hunt, for executrix and appellant. J. W. Duncan, Horner, ec 
Eggleston and McConnell, for opponents and appellees. 

Bucuanan, J. Various persons claim to be creditors of this succession, 7 
whose claims are not recognized by the executrix as just. Their oppositions a 
to a provisional account of administration having been sustained by the 1 
District Court, the executrix has appealed in relation to two of the claims thus |) 


allowed. 

Ist. Battersly and Watson claim $7774 56, amount (including costs of pro 
test) of a bond subscribed by the deceased William B. Smith at Liverpool, on 
the 10th August, 1854. This claim is evidenced by the production of the bond, 
the signature of which is not disputed, and by correspondence of Smith. 
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94. Sybrandt and Nevins claim $437 83 by book account against one Gale, Svccesmox or 
} which the deceased Smith assumed and promised to pay—as proved by two 
Would | Viiesses, Hopkins and Andrews. 
} The defence set up by the executrix is insanity of Smith. But the evidence 
i goes not make out this defence. It is clear that the mental derangement which 
hange ume of the witnesses attribute to him was not notorious, as required by the 
Usticg F sarule of Article 1781 of the Code, in cases where there has been no interdic- 
Jury} Gon. Neither is it shown that the persons who contracted with Smith were 
been "gare of a derangement of his intelects when they so contracted. 
ict of |. The contracts in themselves contain no indication of insanity on the part of 
| Smith. That of Battersly and Watson, at least, was much more than thirty 
tobe | fays previous to the death of Smith, and no application was ever made for : 
Late} gnith’s interdiction. ©. C., Art. 396; Art. 1781, rules 5 and 6. | 
and | It is, therefore, adjudged and decreed that the judgment of the District Court 
Sof | jeaffirmed, with costs. 
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cor. P. E. Trastovur v. B. Fation et als. 
fur- 

The defendants were appointed a “‘ Permanent Committee” to forward a scheme proposed at a 

public meeting of the citizens of New Orleans, of establishing a railway across the Isthmus of 

‘ase Tehuantepec, and in that capacity contracted with the plaintiff. It was held that the burden of 
ici- proof, as to the terms of the contract, rested upon the plaintiff, and that to hold the defendants 
is liable, he must show that he contracted with them personally, or that they misled him by assuming 


to act for others without sufficient authority. 

In cases of this character, the controlling question is, whom did the employee trust? If no artifice 
or deception was used in making the contract, and the employee knew the capacity in which his 
immediate employer acted and looked to a special fund or to a projected company to reward him, 
he cannot hold the honest agent personally liable. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. Tried 
by a jury. J. Seghers, J. L. Tissot and W. D. Hennen, for plaintiff and 
appellant. J. P. Benjamin, for defendants. 
Sporrorp, J. In the fall of 1849, the attention of this section of the United 
States, and especially of the city of New Orleans, was directed to the project 
” of establishing a communication between the Atlantic States and our new pos- 





sessions on the Pacific coast, by means of a railway across the Isthmus of 
Tehuantepec. A privilege conceded by the Government of Mexico to Sefor 
Don José de Garay, was supposed by many to afford greater facilities for the 

, contemplated work than could be obtained in any other mode. 
A public meeting of the citizens of New Orleans was held to devise ways 
; ' and means for furthering this project, which was supposed to promise great 
advantages to the city, by bringing to it a new tide of commerce and travel. 


| The meeting appointed a “Permanent Committee” of twenty-one citizens of 
) ' New Orleans to take charge of the business and to forward the scheme. 

This committee held frequent meetings, of which they kept a record open to 
' public inspection ; entered into correspondence with parties interested in the 
| Garay grant, and procured subscriptions to defray preliminary expenses incurred 
for the purpose of informing themselves and the public as to the advantages of 
the proposed line of transit. 
4 
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Their own services appear to have been gratuitously given, and the object of : 
their appointment by the citizens, as interpreted by the whole course of they | 
procedure, was to awaken interest in the subject of a Tehuantepec railroad, to 4 


demonstrate its facility, to procure the advantages of the Garay grant for New 
Orleans, and to lead to the organization of a company in Louisiana, whieh, 
availing itself of the privileges of the grant for which negotiations were to bg 
made, should finally achieve the great enterprise of connecting the two oceans 
by this route. 

It appears by the journal of the Permanent Committee that, early in 1850, 
they succeeded in making a conditional arrangement with Mr. P. A. Hargous, 
of New York, (who had become the assignee of the Garay grant,) by which 
the latter agreed to transfer the grant with all its privileges to a few citizens of 
New Orleans, to be by them held in trust for a company to be organized ag 
soon as it should become practicable, with a capital of nine millions of dollars, 
one-third of which was to belong to Mr. Hargous as the consideration of the 
transfer; two years were given from the date of the agreement, within which 
the railroad company was to be organized, and in default of such organiza. 
tion, the grant was to revert to Hargous. 

A sub-committee called the ‘“‘ Managing Committee,” was appointed by the 
“Permanent Committee,” who constantly reported to the lattergheir proceed. 
ings for approval. 

Early in 1850, steps were also taken by the Permanent Committee to have an 
authentic survey of the Isthmus of Tehuantepec made with reference to the 
future location of a railroad. The committee were anxious to procure a goverm 
ment engineer of general reputation to take charge of this survey, in order to 
inspire confidence in his report. At length, they succeeded in securing a pro 
mise of the services of Major Barnard, of the United States Engineer Corps, 
His mission was to make a thorough survey of the whole route, and he was to 
be provided with the requisite assistance and materials ; but his departure was 
postponed to the end of the rainy season in the fall. 

Meanwhile, it was proposed to employ the plaintiff 7rastowr, an engineer by 
profession, to make a preliminary survey for certain special objects. T'rastour 
had previously been upon the Isthmus and had prepared certain maps which, 
at their instance, he exhibited and explained before the Permanent Committee. 
Being a resident of New Orleans, he had also, at the solicitation of the Perma- 
nent Committee, been appointed by the Governor of Louisiana a delegate toa 
general convention held in the spring of 1850 at Memphis to promote the cause 
of internal improvements, with reference to a more complete intercourse with 
our possessions on the Pacific—an appointment which he accepted. 

The only contemporaneous evidence of the engagement of the committee 
with 7rastour, is contained in the following minutes of their proceedings, ata 
meeting held upon the 6th June, 1850. 

“Mr. Benjamin communicated the object of the calling of this meeting, 
which was to report that the Managing Committee, of which he is Chairman, 
had concluded that it would be interesting and highly advantageous to send a 
mission immediately to the Isthmus to obtain all information about the Pacifie 
coast, the point most disattended and hardly commented upon in the surveys, 
memoirs and sources of information that have been attainable, and yet a point 
most necessary to be known for the prosecution of the undertaking. Mr. Ben- 

jamin represented that the acquisition of this knowledge would be very valua- 
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ble before expediting or organizing a survey for fuller service, or taking any 


material action in the matter. Also, that Mr. Trastowr had engaged to 
accomplish the desired object, making all arrangements himself, and at a cost 
of about $5000, to the committee, and four months time. 

“Qn this point being referred by the Chairman to the committee, it was 
ynanimously decided that M/r. 7rastour should be engaged for the service pro- 
fessed by him, and that the funds raised by subscription among our citizens, 
and existing in the Treasurer’s hands, should be applied for that purpose. 

“ Mr. Benjamin further stated that Mr. Trastour had informed him of the 
desire of Dr. Kovaleski, a scientific and worthy gentleman, well known to Mr. 
Trastour, to accompany the latter in his expedition, provided expenses only 
were defrayed by him, and estimating them at $300 to $500. 

“The Chairman having asked the sense of the committee, consent was un- 
animeusly given, with full consideration of the advantages that might be 
obtained by the accompaniment of the Doctor to the expedition of Mr. Tras- 
tour.” 

By the report of the Treasurer of the committee, of date 15th October, 1850, 
it appears that, out of $9455 subscribed by liberal individuals as a prelimi- 
nary fund to forward the purposes for which the citizens of New Orleans had 
appointed this committee, $5000 had been paid to 7rastowr, $500 to his wife 
and $300 to Dr. Kovaleski. 

To pay for the expenses of Major Barnard’s survey, which was to be more 
costly and complete, a projet of an organization in the form of a company, as 
agreed upon with Hargous, was, at a later day, drawn up; and the subscribers 
to its stock entered into the express stipulation to pay in cash five dollars per 
share at the time of their subscription, the money to be devoted to the purposes 
of Major Barnard’s expedition. 

Meanwhile, on the 13th June, 1850, 7’rastowr had departed from New Orleans 
to make his preliminary survey of the Isthmus. He was gone nearly twelve 
months, instead of four, and expended an amount considerably above that ex- 
pressed in the conditions of his undertaking, as recorded in the minutes of the 
Permanent Committee. This occasioned trouble to the committee, who com- 
plained to 7rastour, but at the same time they acknowledged the very merito- 
rious nature of his services, and gave directions to Major Barnard who went 
out in the winter of 1850, to assume his contracts so far as practicable, and to 
relieve him from the embarrassments occasioned by his having gone in debt be- 
yond the funds placed at his disposal. He was also offered a place in the com- 
mittee’s service, under Major Barnard, which he seems to have declined, pre- 
ferring to return with the notes and materials provided in his explorations, in 
order to construct the requisite maps and charts in New Orleans. His princi- 
pal services upon the Isthmus consisted in the soundings of the Boca Barra, in 
ascertaining that La Ventosa, on the Pacific coast, was a safe and commodious 
port, and in surveying that coast from the Boca Barra to the village of Huame- 
lulo. 

In his journey he was exposed to many hardships, and he displayed through- 
out great fortitude, perseverance and scientific skill. 

Immediately upon his return to New Orleans, he commenced the necessary 
work upon his maps and charts, and the expenses of assistants, as well as an 
office for the purpose, were, from time to time, advanced by the committee out 
of funds received by them in their official capacity. 
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Major Barnard and his party had not completed their survey when the 


Mexican Government, having taken an unexpected step in opposition to the. 
validity of the Garay grant, drove them from the Isthmus. 


aad 


A diplomatic correspondence between the Governments of Mexico and of the _ 


U. States ensued, the committee still having hopes that the Garay grant would, 
be finally sustained, until late in 1852, when every prospect of prosecuting thg 
original scheme of a railroad under the grant appears to have failed, and they 
abandoned it to Hargous, and turned their attention to the subject of procuring 
an indemnity from the Mexican Government for past outlays by the citizens of 
New Orleans. In this also they failed. In August, 1852, Mr. Trastour wag 
notified that as the proposed Tehuantepec Company had been subjected ep. 
tirely to political negociations, the issue of which it was necessary to wait, and 
as the funds were exhausted, he must suspend work in the service of the 
committee. 

In March, 1854, Trastour brought the present suit against the members of 
the Permanent Committee and their Secretary B. Fallon personally, claiming 
of them in solido $116,546 72, as a balance due for his services aforesaid, 

The case of Fallon was tried first and separately before a jury. It resulted 
in a verdict and judgment in his favor, and the plaintiff waiving the jury as te 
the other defendants, there was judgment in their favor, and the plaintiff has 
appealed from both judgments. 

He declared upon an express contract, but he seeks to recover upon a guan- 
tum meruit. 

The burden of proof, as to the terms of the contract, is upon the plaintiff, 
To hold the defendants liable, he must show that he contracted with them per- 
sonally, or that they misled him by assuming to act for others without sufficient 
authority. 

We find no evidence whatever of an muah on the part of the defen- 
dants in their personal capacities, to pay the plaintiff anything. Indeed, the 
argument of his counsel seems to waive this point and to rest wholly upon the 
assumption that their personal liability flows as a legal consequence from their 
having assumed to act for an irresponsible principal. 

The extract we have already made from the minutes of the Permanent Com- 
mittee, is the written evidence of their original contract introduced by 7rastour 
himself. This repels every inference of a personal obligation assumed by the 
members of the committee. It recites the estimated cost of the work for which 
Trastour was employed, and designates the special fund which was to meet the 
eost. If the committee had appropriated that fund otherwise, they would then 
have become liable themselves to 7rastour for the amount thus diverted from 
his use. But they did more for him than they engaged to do. He not only 
received the fund on hand at the time of his engagement, but he and his em- 
ployés were paid large sums besides, collected from other subscriptions. Be- 
tween May, 1850, and August, 1852, his own account shows that he received 
$15,578 85. He states that of this sum he disbursed for necessary expenses 
$12,615 55, and used privately only $2,963 28. 

But the question is not whether the plaintiff’s time and services were worth 
a more liberal compensation, but whether the committee have complied with 
the contract they made with him. 

After judgment in the court below, upon a motion for a new trial, the plain- 
tiff seems to have taken a position somewhat inconsistent with his petition, to 
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wit: that he made two distinct contracts at different times with the defendants, 
one'to survey the Isthmus, and another to supply the maps and charts. But 
his petition refers to but one contract, and speaks of the maps and charts as 
necessary to show the result of the survey. And his allegation is that the 
committee agreed not only to defray the expenses of the survey and supply his 
family with $100 per month while he was engaged in it, but to pay him besides 
for the survey and the charts necessary to embody its results, “such sums as 
they should be liberally worth, and also what should be a very high and extra- 
ordinary reward if he should succeed in discovering a good harbor for the ter- 
minus on the Pacific coast.” 

It is as to this latter portion of the alleged contract, the liberal compensation 
promised by the committee individually, and the extraordinary reward for dis- 
covering the port, that the evidence is entirely lacking. 

Does the law imply such a promise from the contract which is proved ? 

That the plaintiff hoped to get a liberal reward in case of his own success, 
and that he would have obtained it if the grant had been sustained and the 
contemplated company successfully organized under it, we think is extremely 
probable. But he would have obtained it from the company so organized, not 
from the committee individually. Did the committee deceive or mislead him ? 
We see no evidence of it. 

All their proceedings were public and notorious. The representative capacity 
in which they acted was known to the plaintiff. Notwithstanding they were, 
individually, men of wealth, the plaintiff never seems to have applied to one of 
them to pay any portion of the claims out of his own pocket. If they had 
been contracting on their own account the “high and extraordinary reward” 
in case of his success, would have been stipulated at a fixed sum in the ordinary 
course of business dealings. The fact that it was left open in this loose manner 
shows that they were not binding themselves, but that the plaintiff was looking 
to the generosity of a future company, which every one was confident would be 
formed, but for which the committee could not promise. His whole intercourse 
with the committee confirms this view. We think it results from the evidence 
that he always looked to the fund and to the liberality of the future company 
to be benefited by his services, and that he never looked to the individual 
members of the committee until the whole scheme had exploded. 

And in cases of this character, the controlling question is, whom did the em- 
ployé trust? See Story’s Agency, § 288. If no artifice or deception was used 
in making the contract, and the employé knew the capacity in which his imme- 
diate employers acted, and looked to a special fund or to a projected company 
to reward him, he cannot hold the honest agent personally liable. The minutes 
of the Permanent Committee, and the letters of the defendants Fallon and Ben- 
jamin, relied upon by the plaintiff as proofs of his contract, all show that he 
had no right to look to the members of the committee personally for a reward. 
His own letters advance no such pretension, even at a time when he had gone 
in debt beyond the sum appropriated to him, and he was most pressed for 
money. And the hopes held out to him occasionally by Fallon and Benjamin, 
as testified to by some of his witnesses, are evidently predicated upon the pre- 
sumed success of the project of a company, or at least upon the expectation 
that an indemnity would be procured by our Government from the Government 
of Mexico, for what was supposed by the committee to be a breach of national 
faith and a violation of vested rights ; and that some portion of this indemnity 
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would be appropriated to the plaintiff as a recompense for his skill and a 
prise devoted to the furtherance of a brilliant but unsuccessful project. 
Leaving out of view the testimony of Fallon, to the admission of whi 


bill of exceptions was reserved by the plaintiff, we do not find that a cage of — 


personal liability is made out against any of the defendants. Upon the 
tency of Fallon to testify for the other defendants, after a verdict in his omg 
favor, we need not express an opinion. 

The judgment of the District Court is, therefore, affirmed with costs, 


} 





E. R. Denoeny v. J. S. Davin. 


Where real property is sold by written title, it is to the written will of the parties at the time of the 
sale that we must refer, to ascertain the object sold ; we are not permitted to defeat the plain and 
ordinary meaning of their language by theories deduced from a pr d inadequacy of price or 
a comparison of the business talents of the vendor and vendee, even supposing such matters to be 
properly in evidence. 

Where a particular claim comes precisely within the written description of the object sold, the ven- 
dor is estopped by the very distinct terms of his act of sale from saying he never meant to sell 
that claim, and the writing is conclusive upon the parties unless impeached for fraud. 

Meraick, C. J., dissenting. The object of construction of an instrument is to ascertain the inten 
tion of the parties. That intention, when ascertained, is the act itself ; the notarial instrument is 
but the evidence of it. 

One of the first rules of construction is that the instrument must be understood according to the 
subject matter of the contract, verbo debeat intelligi, secundum subjectdm materiam. 

It is the common intent of the parties—that is the intent of ad the parties that is to be sought; forif 
there was a difference in this intent, there was ne common t and quently no contract, 











PPEAL from the Second District Court of New Orleans, Lea, J. 
S. L. Johnson, for plaintiff and appellant. Benjamin, Bradford @ 
Finney, for defendant. 

Sporrorp, J. The plaintiff and the wife of the defendant succeeded to all 
the property, movable and immovable, composing the community between the 
father and mother. The property remained in a state of indivision for many 
years. Afterwards, on the 18th February, 1837, the plaintiff made a notarial 
act of sale to the defendant, John S. David, (whose wife had meanwhile died,) 
of his undivided half of the property of the succession, situated in the faubourg 
Lacourse, for the sum of $15,000. The body of the act of sale specified nine 
distinct parcels of ground in the faubourg Lacourse as the objects of sale, but 
before the act was closed the vendor added the following clause in explanation 
of his intent, upon the interpretation of which this cause must turn. 

“Avant la signature du présent acte, le dit sieur Edouard Robin Delogny 
a déclaré que son intention a été et est encore de vendre au dit sieur John & 
David, par les présentes, tous les droits qu’il a ow peut avoir sur toutes espéces 
de lots de terre au faubourg Lacourse, et lui appartenant du méme chef que 
ceua dont il est question dans le corps de cet acte, 4 Yexception cependant de 
ceux qu’il a ou peut avoir conjointement avec les héritiers da sa défunte scour, 
sur la batture du dit faubourg Lacourse et dont il réserve sa part.” 

Amongst the property belonging to the community between Robin Delogny 
pére and his wife, to which the plaintiff and the defendant's deceased wife, suc- 
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qeded, were portions of two rectangular spaces in the squares known as “la 
place de Y Annonciation” and “‘la place du Marché,” a portion of both of those 
being within the faubourg Lacourse. 

»{n 1807 or 1808 Delogny pére, owner of faubourg Lacourse, and Livaudais, 
gwner of faubourg Annonciation, had caused a plan to be made laying off these 
fauibourgs into squares, lots and streets, upon which these places figured with 
the designations before mentioned, as may be seen in part by reference to the 
case of Xigues v. Bujac, 7 An. 500. 

At the date of the sale from the plaintiff to the defendant, it seems these 
squares were, by a sort of tacit consent, treated as loci publici, and were ac- 
tually in possession of the Municipality No. Two. 

Many years afterwards, Livaudais and David (the present defendant) sued 
the Municipality, and recovered each an undivided portion of square No. 34, in 
the centre of Annunciation Square, on the ground that there had been no dedi- 
cation of it to the public. The case will be found reported in 5 An. p. 8. The 
same parties were afterwards equally successful in suing for the recovery of an 
undivided portion of Market Square. See 8 An. 397. 

The plaintiff has now sued David for an undivided half of the land thus re- 
covered by David in the two suits just cited, to wit: an undivided half of that 
portion of the tract which lies within the faubourg Lacourse. 

‘David resists this demand, on the ground that the plaintiff sold him all his 
rights therein by the notarial act of the 18th February, 1837, from which we 
have quoted the clause said to be decisive of this controversy. 

The plaintiff has proved that shortly before this act of sale was passed the 
defendant, in his capacity of tutor to the minor children of his deceased wife, 
(plaintiff's sister,) had caused an inventory to be made of their interest in the 
property ceded to their mother and the plaintiff by Delogny pére, which was 
appraised at $16,000, not including the pieces of land now in controversy, and 
that the defendant declared, under oath, in the inventory, tint: he knew of no 
other property belonging to the succession. 

The plaintiff also offered a witness to prove that the land now in dispute was 
worth in 1837 more than $15,000, and another to prove that the defendant was 
better acquainted with matters of business (except planting) than the plaintiff. 
This testimony was rejected, as going against and beyond what was contained 


+in the act of sale, and thus falling within the inhibition of Article 2256 of the 


Civil Code. 

It is not necessary to notice the bill of exceptions taken to the rejection of 
this evidence, as we do not conceive it would overthrow our construction of the 
act of sale, even if it were admitted. 

The sale is not attacked for lesion beyond moiety, nor for any misrepresenta- 
tion or concealment on the part of the vendee. 

It may be conceded that at the date of the sale both parties were ignorant of 
the fact that the squares in question were the property of the heirs of Livaudais 
and Delogny pére. Still we think that the chance of recovering them was 
conveyed by the plaintiff to the defendant under the unambiguous and explicit 
terms of the deed of sale. 

When real property is sold by written title, it is to the written will of the 
parties at the time of the sale that we must refer to ascertain the object sold ; 
we are not permitted to defeat the plain and ordinary meaning of their lan- 
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son of the business talents of the vendor and vendee, even supposing such mat. 
ters to be properly in evidence. " 


It is only by assuming that there is ambiguity in the deed that the plainie 


and appellant seeks to derive any benefit from his parol testimony. He argug — 
that in the phrase “‘towtes espéces de lots de terre,” the word “lots” was used jn 
its technical English sense, meaning the uniform divisions of a square that hag 
been subdivided into regular building spaces. But this supposition is repelleg 
by the use of the same term in other parts of the deed, showing that it wag 
employed in its more loose and general sense of “tract” or “portion.” Thus, 
among the “lots de terre situcs au faubourg Lacourse et ci-aprés décrits,” there 
figures one described as ‘“‘wne portion irréguliére de terrain, designé,” &e. 

Again, in the clause where the expression occurs, and upon the meaning of 
which this case turns, we find a refutation of the theory that the word “dpm” 
was used in its restricted and technical sense, for a special reservation is made 
of those “Lots de terre sur la batture du dit faulourg Lacourse. The batture 
was not then divided into building lots. 

The expression ‘toutes espéces de lots de terre au faubourg Lacourse,” ig 
very broad expression, sufficient of itself to embrace the squares in controversy, 
But this is not all. The meaning of the parties is still more distinctly enune- 
ated; the vendor adds to the former words the phrase “lui appartenantdy 
méme chef que ceux dont il est question dans le corps de cet acte.” Having 
specified certain pieces of land in the body of the act as the objects of sale, he 
adds that it was and is his intention to sell by this act to the defendant all the 
rights which he had or might have to all sorts of parcels of land in the faubourg 
Lacourse, and belonging to him by the same title as those named in the body 
of the act. An idle and uncalled for addition if he intended to sell nothing 
but the specified lots; but a meaning addition if he intended to sell more, and 
one quite comprehensive of the squares now in dispute. 

It implies the possibility of the existence of claims to land in the faubourg 
Lacourse, descended from Delogny pére, which were then unknown to the 
contracting parties; and it specially conveyed the rights of the vendor to all 
such unknown claims; tous les droits gw il a ou peut avoir; all the chances of 
recovering land in the faubourg coming to the vendor du méme chef with the 
known and specified tracts. 

After thirteen years, the defendant, by means of litigation, succeeded in re- 
covering an interest in certain tracts of land in the faubourg Lacourse which 
had once been supposed to be public, but which were decreed not to be so but 
to have descended to him from Delogny pére; the plaintiff is estopped by the 
very distinct terms of his act of sale from saying he never meant to sell this 
claim, for it comes precisely within the written description of the object sold. 
And the writing is conclusive upon the parties, unless impeached for fraud. 
Boner v.- Mahle, 3 An. 

It is, therefore, decreed, that the judgment be affirmed, with costs. 

Mexaick, C. J., dissenting. I have doubts as to the correctness of the con- 
clusions of my colleagues. 

The plaintiff sold to the defendant his interest in certain lots, which he de- 
scribed in the deed of conveyance by their numbers and dimensions, and the 
squares in which they were to be found. Some of them are described as front- 
ing on the Annuciation Square. 


43 








Ss 
r 


Sgegeet £2 BAe _ FFs 


SEeEeBBEaaZaE SF 


ek ct 


~ & 


TF 


o aoe oe leet lUwl OCelCUmrmltCO 








ov 8M ere S&F mem FT 


eo FF 





= 








NEW ORLEANS, JANUARY, 1857. 


» fhe act of sale was in the French language, and the parties, by using the 
word “lots,” must be understood as using the word in its English sense—that 
is, asa lot of ground, a subdivision of a square—for the word has a very dif- 
ferent signification in the French, the language of the act. 

_ Bvery one of the lots specially described formed but a subdivision of a square. 
The price of the undivided interest in the lots sold was $15,000. At the time 
of the sale the interest of plaintiff in the two squares then supposed to be 
public was worth $15,000 more. 

Now the object of construction of an instrument is to ascertain the intention 
ofthe parties. That intention, when ascertained, is the act itself The notarial 
instrument is but the evidence of it. 

One of the first rules of construction is that the instrument must be under- 
stood according to the subject matter of the contract. Verba debent intelligi 
secundum subjectam materiam. The subject matter of the contract was the 
conveyance to the defendant of plaintiff's undivided interest in the lots of 
ground in the faubourg Lacourse, and not squares, (ilets) of which neither 
party at that time supposed the plaintiff to be the owner. 

That the plaintiff did not intend to sell the interest in Annunciation Square 
js evident from his describing other lots as bounded on that square; that the 
defendant did not suppose he was buying the sgware is evident from the fact 
that sometime before his purchase he caused the interest in the “lots” to be in- 
yentoried as belonging to her succession, and he made no mention of the square, 
although he gave in the property under oath. Moreover the two squares were 
manifestly in the possession of the public, and appeared to be dedicated to public 
uses, and consequently the parties must have supposed, as it is evident from 
their conduct, that they were ertra commercium, things impossible to sell. 

No. 4 of Article 1940 says: “It is the common intent of the parties, that is, 
the intent * (interest) of all the parties, that is to be sought for; if there was a 
difference in this intent, there was no common consent, and consequently no 
contract.” 

Article 1954 of the Civil Code declares that “However general be the terms 
in which a contract is couched, it extends only to things concerning which it 
appears the parties intended to contract.” See also C. C. 3040, and the case of 
Payler v. Hamershaw, 4 M. & S. 423. 

This rule is taken word for word from No. 98 of Pothier on Obligations, with 
the exception of the concluding phrase, which is, however, implied in what 
precedes it. 

It reads, as I translate it: “‘However general may be the terms in which a 
contract may be couched, it comprehended only the things concerning which it 
appears the contracting parties intended to contract, and not those of which the 

parties have not thought.” 

If we apply this rule to the case before us, we find the parties contracting in 
reference to city lots which were in commerce, lots which were fractional parts 
and subdivisions of squares. It may, therefore, very well -be supposed that the 
plaintiff intended to convey to the defendant his interest in any similar lots 
which he had omitted in his description or enumeration, and nothing more. 
For language appears to me to be somewhat forced and equity injured and this 
principle of law violated, when we extend the term “lots” to squares of ground 
or public places which bore technically another name, or which were at that 





*“ Intention” in the French text.—Rer. 
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time of equal value to all the Zots enumerated, and which appeared to be out of 
commerce, and which the parties themselves did not suppose it possible to sell, 

The allusion to the levee in the act of sale does not, I think, materially weaken 
the view here taken; for the levee, not having been laid out into squares, might 
well bear the name of lot or lots, particularly if any part of it was inclosed or 
used, while it could not be applied with the same propriety to a public place, 

With the grave doubts resting upon my mind which these considerations haye 
raised, I am not at present able to yield my full assent to the decree, 


W. L. Camppsett v. Tae Crry or New Or.eans. 


Where a tax, levied under a municipal ordinance passed without the legal formalities, hes been vel. 
untarily paid, it cannot be recovered back on the ground of error. 

There being no law exempting the plaintiff's property from taxation, for the purposes contemplated 
by the ordinance, he was under a natural obligation to contribute his quota to the support of the 
municipal government from which he derived protection. No suit will lie to recover what has been 
paid or given in compliance with a natural obligation 

BucuanaN, J., dissenting. There is ne natural obligation to pay a tax illegally impesed. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
A, Robert, for plaintiff and appellant. J. J. Michel, for defendant. 

Sporrorp, J. It appears that the plaintiff in 1851 paid to the Tax Collector 
of the late Municipality No. 3 of New Orleans, without protest or objection, 
the sum of $403, as his city tax for the year 1850, upon certain property de- 
signated on the tax receipt. It does not appear that the Tax Collector had 
any compulsory warrant or execution in his hands against the plaintiff. 

In 1855 plaintiff brought this suit against the city of New Orleans, which 
had succeeded to the rights and obligations of the Third Municipality, to recover 
the sum thus paid, upon the allegation that it was paid through error. 

The only proof of error adduced by the plaintiff is the fact that one Philippi 
refused to pay a similar tax assessed against him by the Third Municipality for 
the same year, and when sued therefor, succeeded in defeating its collection, on 
the ground of certain informalities in the mode of passing the ordinance by 
which it was levied. See the case of City of New Orleans v. Oscar Philippi, 
9 An. 44, decided in January, 1854, 

It does not appear that any other person assessed under the ordinance has 
refused or failed to pay the tax. 

It is not denied that the money paid by the plaintiff was necessary for the 
purpose of defraying the expenses of the Municipality for the year 1850; that 
it was faithfully appropriated to that purpose, or that the plaintiff has received 
his proportionate share of the benefit derived therefrom in protection to his 
person and property. 

As there was no law exempting the plaintiff’s property from taxation for_the 
purposes contemplated by the ordinance in question, and under the general law 
it was thus liable to taxation, he was under a natural obligation to contribute 
his quota to the support of the municipal government from which he derived 
protection. Although it may be true that a perfect obligation to pay did not 
arise for want of regularity in the ordinance imposing the tax, still, as the 
plaintiff voluntarily paid, without protest, a sum naturally due, he cannot 
now reclaim it on the plea of error. 
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“Such obligations as the law has rendered invalid for the want of certain 
forms, or for some reason of general policy, but which are not in themselves 
jmmoral or unjust,” form one class of natural obligations. C. C. 1751, No. 1. 

The municipal authorities were virtually the plaintiff’s agents for the purpose 
of laying such an assessment upon his taxable property as would defray his 
share of the necessary expenses of police, &c. They laid the assessment upon 
property legally liable to taxation, but in doing so neglected to pursue certain 

ibed forms—a neglect which would have rendered the plaintiff’s obliga- 
tion to pay invalid in foro legis, if he had raised the objection in time and in 
the proper manner. 

But his obligation to pay subsisted in conscience, and according to natural 
justice, because it was neither immoral nor unjust, although informally con- 
tracted. And “no suit will lie to recover what has been paid, or given in com- 
pliance with a natural obligation. C. C. 1752, No. 1; see also Acts, 2280, 2281; 
C. P. 18. 

The case would present quite a different aspect if the tax had been paid upon 
property not subject to taxation atall. The doctrine settled in the cases of the 
Catholic Society v. City of New Orleans, 10 An. 73, and Sumner v. Dorchester, 
4. Pick. 363, would then be applicable. 

Judgment affirmed. 

BucnanaN, J., dissenting. For the reasons given in the decision of the court 
in the case of the City v. Philippi, 9 An. 44, I am of the opinion that the 
judgment of the District Court herein should be reversed. I cannot recognize 
a natural obligation to pay a tax illegally imposed. 


Francis Kataeman v. Genera Mutvat Insvrance Co and Crescent 
Motvat Insurance Co. 


In an action on a valued policy of insurance the plaintiff is not put on preof of interest in the object 
insured by a plea of the general issue. 

When the shipper has insured the freight, unless there is a special denial in the answer that he paid 
the freight in advance the fact need not be proved. 

Freight paid in advance is a lawful object ef insurance, and the underwriter cannot avoid liability 
on the ground that freight thus paid in advance might be recovered back in consequence of the loss 
of the cargo. 


PPEAL from the Third District Court of New Orleans, Kennedy J. 
P. E. Bonford & T. W. Collins, for plaintiff and appellant. MM. M. Cohen, 
E. Briggs and George Eustis, for defendants. 
Meksiox, C. J. This suit is brought against the defendants upon two valued 
policies. 
In the policy of the General Mutual Insurance Company the insurance is 
stated to be upon goods and merchandise valued at “ eighty-seven hundred dol- 
lars.” In another part of the instrument the insurance is declared to be on 


“4 of merchandise, valued at $5500................ to amount of $2750. 
} of freight, 7 erry " $1600. 





$4350. 
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In case of loss or damage under this insurance the settlement to be on the prin. 
ciple of salvage loss. A similar policy with the Crescent Mutual Insurang 
Company” to the extent of “ forty-three hundred and fifty dollars.” The pag. 
sages marked with inverted commas were written in the blanks of the printed 
contract. 

The policy of the Crescent Mutual was similar, with the exception that jt 
contained no reference to the policy of the General Mutual Insurance Company, 

The voyage contemplated was from this city to Monterey, California, on g 
schooner called the Louisiana. 

The plaintiffs in their petition allege the sea-worthiness of the schooner, and 
their interest in the merchandise shipped, and aver that “ they did, through 
their agent, 7. C. Kathman, cause said goods and merchandise and the amount 
of the freight, money paid in advance for carrying the same, to be insured in 
said companies.” 


Among other things, the petitioners further allege, in substance, that the” 


schooner became leaky at her arrival at the Cape de Verde Islands, and put into 
Port Praya, where she was caulked; that in pursuing her voyage from thence 
she encountered storms in weathering Cape Horn, by which the vessel was s9 
much damaged that she was obliged, for safety, to put into the port of Valpa- 
raiso on her arrival in order to repair damages and be enabled to proceed on her 
voyage ; that the captain, in order to convert the greater part of the proceeds 
of the vessel and cargo to his own use, barratrously exaggerated the injury 
which the vessel had sustained, caused repeated surveys to be made as a pretext 
for ruinous delays, thus purposely involving said vessel in debt, and fraudulently 
using said indebtedness as an excuse for causing or permitting the sale of the 
cargo and vessel to meet such indebtedness, and having by said fraudulent 
means caused the sale of the said vessel and cargo to take place, he obtained 
payment to himself of the balance of proceeds amounting to several thousand 
dollars, and having thus accomplished his criminal design he absconded and 
has not been heard of since, and that plaintiffs on learning the facts abandoned 
to the underwriters. 

The defendants simply pleaded the general issue. 

The Judge of the lower court being of the opinion that as to the cargo there 
was a partial loss by sea damage, converted into a total loss by the barratry 
of the master, and that no abandonment was necessary, but also being of opinion, 
as to the freight, that there was no proof that the plaintiffs had ever paid it, or, 
that, if paid, the same was not to be returned if the goods were not delivered 
according to the bill of lading ; ee gave judgment in favor of the plaintiff to the 
amount of the merchandise specified in the policies respectively, and against 
them as to the items of freight. 

The plaintiffs appealed, their appeal being returnable on the first Monday of 
November, 1855. The defendants filed on the 28th day of October, 1856, 
nearly a year after the day the appeal was made returnable, an answer to the 
appeal, praying for an amendment of the judgment in their favor. 

The plaintiffs and appellants contend that, inasmuch as there is no answer in 
the record denying the interest of the plaintiffs in the object of the policy which 
the parties have respectively valued, they are not now at liberty to contest the 
same, and in support of this position the plaintiffs cite the case of Kennedy v. 
The New York Life Insurance Company, 10 An., 809. 
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. The defendants reply that this last case ought not to be considered as au- noes 
thority, inasmuch as it violates the well-settled rules of pleading as to cases Insurance Co's. 
ing under the law of insurance, and the court is requested to re-consider the 
case, and if it be found wrong to overrule the same. 
That case being out of the way then, the defendants urge that the plaintiffs 
were not interested in the freight, and that the warranty of sea-worthiness was 
violated, inasmuch as, in the short run to the Cape de Verde Islands the vessel, 
without any stress of weather, required caulking, and at Valparaiso she was 
found to require coppering a-new, and that there is no proof that the premium 
was paidand that there was a deviation. The earnestness with which the 
counsel for the defendants have contested the correctness of the rule laid down 
in the case of Kennedy, namely: that the defendants will not be permitted, in 
an insurance upon lives and in a valued policy, to put the plaintiff upon proof 
of the interest of the insured in the life insured, or the interest in the object 
yalued in the valued policy without specially pleading such want of interest, 
induces us to reconsider the question and review the reasons upon which that 
decision rests. | 
Counsel, as much alive to the interests of an insurance company as the com- 
pany itself, would hardly assert that there was to be one rule of proceeding for 
the ordinary suitor in our courts and another for the insurance company, and 
he would only expect that in the event there is something different from ordinary 
contracts in the contract of insurance, that his case should be excepted from the 
rules governing other cases in such particular. 
The learned counsel, therefore, for the defendants, candidly admit that as a 
general proposition it is undeniably true that “our law presumes every con- 
tract which does not appear illegal or immoral on its face to be made for a valid 
cause and upon a sufficient consideration, and it is incumbent upon him who 
would put the opposite party upon the proof of the sufficiency of the cause to 
do so specially by his pleadings,” but they say that by Article No. 2952 of the 
Civil Code actions to recover the payment of what has been won at gaming or 
by a bet, except for games tending to promote skill in the use of arms, such as 
the exercise of the gun, foot, horse and chariot racing, have been taken away, 
and, inasmuch as an insurance of an object in which the assured has no interest, 
is but a wager, therefore it is necessary for the plaintiff to allege and prove in- 
terest in order to take his case out of the general rule established by law, and 
show that his contract is lawful. 
This reasoning appears to us to be fallacious : 
First—There are but few contracts more useful or of more frequent occurrence 
than contracts of insurance. When we consider the frequency of these con- 
tracts and the magnitude of the interest involved in them, the number of com- 
panies chartered under the general law of the State, the number of the special 
charters formerly granted by the Legislature, and the number of agencies es- 
tablished in this city by companies from other States, and when we further 
consider that the common course of dealing of men with each other is to act 
honestly and not fraudulently ; we say when we consider these things we may 
safely affirm that the contract of insurance is, in the eye of the law, presumed 
to be a bona fide contract and not a fictitious one; and that as a general rule 
the contract is real, and that the wager policy is the rare case and the excep- 
tion to the general rule. The law says no action is given to recover money 
won by a bet, but the contract of insurance becomes a bet only when it is ficti- 
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tious and not real. It is, therefore, more logical and more consonant to 


Insuaance Co's. spirit of our jurisprudence to say that the contract of insurance is lawful, 


he who would show it to be unlawful should allege its illegality. Ut reg magia 
valeat quam pereat. 

Second—It does not necessarily follow that because a thing is proper to be 
alleged in the petition that, therefore, the defendant by his general denial can 
put the plaintiff upon proof of it. 

The plaintiff who would sue in a representative capacity, such as heir, ad 
ministrator, executor, &c., must allege that capacity, but he is not bound to 
prove it unless specially denied. The party suing upon a written contract must 
allege its execution, but he is not compelled to prove it unless it is s 
denied. This is also illustrated by the English law (under the new rules of 
pleading), on the subject before us. There should (in England) be some ayer. 
ment of interest in the declaration, but if the defendant would dispute the jp. 
terest he must in his plea traverse it modo et forma as alleged. 2 Arnould, 
1264, 1289. 

So under our law, if upon a promissory note the plaintiff in his petition gl 
leges its consideration it will not dispense the defendant from putting the con. 
sideration at issue by his pleadings, if he relies upon awant of consideration for 
his defence. 

Much more, therefore, when the contract set up in plaintiffs petition appears 
on its face to be illegal, ought the defendant who would take advantage of its 
illegality specially to plead it. Harvey v. Fitzgerald, 6 M. R., 549. 

It is true that the law of insurance depends upon that general custom adopted 
by commercial usage which has been sanctioned by our courts, and not upon 
any positive provisions of the lawgiver. But that by no means exempts this 
class of contracts from the law of the forum where they are sought to be en- 
forced, any more than commercial contracts, such as promissory notes and bills 
of exchange, are exempt from the like law. 

It being admitted that in an open policy of insurance a party can only re 
cover to the extent of the loss which he proves he has sustained, the question 
arises what is the effect of a valuation in a policy of insurance? Mr. J. Law. 
rence answers the question in the case of Shawe v. Felton, 2 East. 109, in these 
words: “The effect of a valued policy was not to preclude the underwriters 
from showing that the assured had no interest, but that in order to avoid dis- 
putes as to the quantum of the assured’s interest the parties agreed that it 
should be estimated at a certain value.” See also 1 Arnould, 307. Then the 
object is to relieve the assured from the necessity of proving the extent of his 
interest in the object of which the valuation has been made. 1 Bouvier Inst, 
1223, 1230; 2 Greenleaf, 381. It is unreasonable to allow the underwriter who 


has the money of the assured, the consideration for his engagement, in his 


hands and who has agreed with the assured as to the value of the thing insured 
to’ govern both parties in case of a loss, to contest his engagement without 
specially traversing the interest of the party assured by his pleadings.” The 
assured may well suppose, until put upon his guard by a special allegation to 
that effect, that his interest in the thing insured is recognized by the receipt 
from him of the premium by the underwriter, and his agreement as to the 
amount of liquidated damages to be allowed in case of a loss. But it is said 
that the answer in this case was drawn out by an experienced, accurate and 
precise practitioner, one well versed in this branch of the law, and that if the 





SRESESESBSEBESETELES _SBEZPTEBTEse 


ol 


geu7~ fe 


je 


—_ 








eee a a! ee ee Oe, ee ae ao Tt, a = & 





arr SPT RTA SCE CT CaS 





NEW ORLEANS, JANUARY, 1857. 
‘ 


fulé adopted in the case of Kennedy v. The New York Life Insurance Co. be Karman 
bene cases of valued policies it will take the insurance companies by Lxsunancn Co's. 


gurprise. While we acknowledge the ability of the experienced counsel who 
drafted the answer in this case we cannot admit that the reasoning has very 
force. The learned counsel may have been led into error by the too close 
it of the common law authorities, applicable as they are to entirely dif- 
ferent rules of pleading, and evidence so far modified by such pleadings. But 
eounsel of equal experience have heretofore thought it necessary to plead 
jally such defences as tended to invalidate the contract of insurance for 
such a want of interest or other cause. See 3 R. R. 424; 4 R. R. 234; 11 Rob. 
965; 11 R. R. 222; 2 R. R. 267, 457; 1 R. R. 192, 488; SRR. 448; 10K. KR. 
165; 6 An. 432, 762; 10 An. 738. 

The argument attempted to be drawn from the practice of certain members 
of the profession is therefore inconclusive. The maxim of communis error facit 
jus does not apply. So long as parties are willing to try their cases, and admit 
evidence upon defective pleadings, this court will not insist upon strict rules 
but decide upon the evidence adduced. Still the court has not sanctioned a 
loose practice even in regard to the commercial contract of insurance. In the 
9th An. Rep., 591, in the case of Matthews v. The General Mutual Insurance 
00. of New York this court said, “‘ Under the English practice, which has cer- 
tainly not often been more indulgent than ours, the plea of the general issue to 
an action on a policy of insurance was formerly sufficient to let in evidence of 
illegality, misrepresentation, breach of warranties, or almost every matter which 
would discharge underwriters ; 2 Arnould Ins. 1286. By the new rules of 
pleading adopted in the King’s Bench in 1834, matters showing the transaction 
to be void or voidable on the ground of fraud must be specially pleaded. In 
the present case notice of the intention to prove fraud on the part of the assured 
was given in defendant's answer. Probably it would have been better to specify 
the mode and circumstances of the fraud. But if the plaintiff was surprised by 
the evidence offered, the discretion of the court of the first instance could have 
afforded him relief by granting him a continuance.” We, therefore, conclude 
that there is no reason to disturb the doctrine laid down in the case of Kennedy 
against The New York Life Insurance Co., and that under the general issue 
in this case the defendants cannot, for the want of testimony on that part of 
plaintiff’s case, contest his interest in the object insured. The same principle 
governs as to the objection that the premium was not paid. As it regards the 
question of sea-worthiness and deviation, these questions are open so far as the 
testimony which has been offered by the plaintiffs tends to establish the one or 
the other. 

We do not think the caulking of the schooner at the Cape de Verde Islands, 
or the condition of her copper at Valparaiso sufficient to rebut the presumption 
of sea-worthiness at the commencement of the voyage. The detention at Val- 
paraiso was barratrous, and the defendants by their warranty against the barra- 
try of the master are precluded from setting up the same as a deviation. The 
judgment of the lower court must be reversed, and judgment rendered for the 
whole amount of the insurance. 

It is, therefore, ordered, adjudged and decreed by the court that the judg- 
ment of the lower court be avoided and reversed, and this court now proceeding 
to render such judgment as ought to have been rendered by the lower court 
do order, adjudge and decree that the plaintiffs do have and recover judgment 
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against the defendants, the General Mutual Insurance Company of New Y, 
for the sum of four thousand three hundred and fifty dollars, with legal interest 
thereon from the 24th’ day of March, 1853, till paid; and also against the de. 
fendant, the Crescent Mutual Insurance Company of New Orleans, for the like 
sum of money, viz—four thousand three hundred and fifty dollars, with the 
like legal interest from the said 24th day of March, 1853, until paid, and itis 
further ordered that the defendants pay the costs of both courts. 


Sporrorp, J., dissenting. Primd facie a shipper of merchandise has not ay 
insurable interest in the freight he contracts to pay for its transportation. Pop 
if the voyage be not accomplished the freight is not due. 

Both policies disclose that one of the subjects of insurance in this case wag 
“freight” insured eo nomine on behalf of the shipper. There is a distingt 
valuation of this risk in the policies. 

So far, they appear on their face to be wager policies. The general issue, in 
my judgment, put the plaintiff upon explanatory proof of the feature in the 
policies declared upon, and he should have shown circumstances which would 
enable us to say that he had an insurable interest in the item thus se 
valued. He thought it necessary to allege in his petition that the freight money 
was “paid in advance” by him. But he has not proved the fact, so that we 
are unab!‘e to decide whether this circumstance would of itself give him an in. 
surable interest in the subject. 

I, therefore, think the judgment should be affirmed. 


Lea, J., dissenting. I see no reason to change the views expressed in the 
dissenting opinion rendered in the case of Kennedy v. The New York Life 
Insurance Company. I think that where the obligation sued upon is condi- 
tional upon its face, as in the case of a policy of insurance, that the general 
denial puts the plaintiff upon the proof of a!l the facts which are essential to 
convert the conditional obligation into one which is absolute. The contract of 
insurance is one of indemnity. If there was no loss there is no liability. Un- 
less the plaintiff paid the freight in advance he has sustained no loss which can 
be the object of indemnity. The case would be different in a suit upon a 
promissory note, or other obligation importing an absolute liability on its face 
where, in the absence of a special defence, the document proves itself, and in 
most cases the mere possession is proof of title. : 

As respects the insurance of freight, I can see no good reason why money 
paid by a shipper of goods on account of freight to the owner of a ship should 
not be protected by insurance as constituting fairly an insurable interest, and 
though it may have been insured as freight, eo nomine, still I think that evi- 
dence of a custom to insure such an interest under the term “freight” would 
be admissible. The underwriters certainly intended to insure something when 
they received the premium, and they cannot consistently urge as a matter of 
defence that they were assuring an impossible risk. In the case at bar, how- 
ever it is not conclusively shown that the freight was paid in advance ; and, in 
my opinion, there should be judgment as in case of non-suit upon the claim for 
insurance upon freight. In other respects I think the judgment should be 
affirmed. 
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Suaw & Zuntz v. ANDREW Kwox. 


Payments made by a factor of debts due by his principal, are considered as money advanced by the 
factor and without a subrogation to the rights of the creditor, the factor cannot claim any privi- 
lege arising from the nature of the debts thus paid. 

The terms “ necessary supplies” furnished to a plantation, include such supplies only as are essen- 
tial te the subsistence and management of the plantation. 

Factors who have furnished supplies to a plantation, as regards creditors having an equal privilege 
with themselves, can only claim a ratable proportion of the proceeds of the whole crop, 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
0. Roselius and J. Vanmaitre, for plaintiffs and appellees. Chilton & 
Harrison, for defendants. 

Lea, J. The plaintiffs in this case have sued for the recovery of $13,531 80, 
being a ba'ance due for supplies alleged to have been furnished for the use of 
the plantation of the defendant, and for advances made upon his crop during 
the years 1854 and 1855. For the purpose of enforcing the privilege which 
they claim, they have caused to be sequestered forty hogsheads of sugar and 
one hundred and fifty barrels of molasses, consigned to Geo. M. Pinkard & Oo. 

0. W. Muncaster, Geo. M. Pinckard & Co. and other creditors, including 
the overseer on A’nox’s plantation, have intervened in this litigation, claiming 
privileges superior to that of the plaintiffs upon the property sequestered. The 
indebtedness of the defendant is not disputed. The only issue between the 
parties is that which has reference to the conflict of privileges, and in deter- 
mining this issue, our inquiry is restricted to an examination of the plaintiffs’ 
dim, as they have not, by an answer to the appeal, asked for any change of 
the judgment in their favor. By the 3184th Article of the Civil Code, a privi- 
lege is given upon the planter’s crop to those who have “furnished necessary 
supplies to any farm or plantation.” ' 

There is no other Article of the Code under which the plaintiffs can assert a 
privilege. The payments made by them for debts due by Anoz, even though 
they may have been contracted for supplies, can be considered only as so much 
money advanced, and this remark will apply as well to payments made for 
labor and for the price of machinery furnished to the plantation, as to payments 
made to furnishers of supplies. Subrogation by operation of law does not take 
place in favor of one who pays a privileged debt in the absence of any legal 
obligation so to do, and it is not pretended that the plaintiffs have acquired any 
tights by conventional subrogation. Nor are they entitled to any privilege as 
factors who have made advances. The privilege conferred by the 3214th Ar- 
ticle of the Civil Code, operates only in favor of consignees, upon goods con- 
signed to them. 

The privilege of the plaintiffs is therefore restricted to “necessary supplies 
to the plantation, and this term we consider as intended to 


” 


furnished by them 
include such supplies only as are essential to the subsistence and management 
of the plantation. Tested by this rule, that portion of the claim sued upon, 
which would under any circumstances be entitled to a privilege, would be re- 
duced to an amount even less than the balance shown to be due by the account 
marked C. It is unnecessary however to scrutinize this account in detail, as 
even admitting all the items charged to have been for “ plantation supplies,” 
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the amount (i. e. $2940 92) falls far short of the proceeds of the crops 
by the plaintiffs, upon which they are entitled to a privilege. It appears ~~ 


the credits allowed in the plaintiffs’ account, that the proceeds of sales of Sugar, 


subject alike to the privileges of the plaintiffs and of the intervenors, mail 
to $9279, but this amount was subject to the superior privilege of Prigge, the 
overseer, and to the concurrent privilege of Muncaster for slave hire, and of 
Felt & Reid and G. M. Pinckard & Co., for supplies. 

It is true this amount has been credited generally in the plaintiffs’ account, 
no special imputation of payment having been made ; and as between the plain. 
tiffs and the defendant probably such a general credit cannot be disturbed: but 
the plaintiffs are now seeking to assert a privilege upon property in the hands 
of the intervenors, upon which these intervenors have a concurrent privilege 
with themselves, and the question is not whether the imputation can be dig. 
turbed, but whether they (the plaintiffs) can be permitted to receive a larger 
distributive share in the proceeds of the property seized, than they would haye 
been entitled to receive had the whole fund arising from the sale of the crop 
been applied ratably to.the payment of all the priviledged claims. 

If the plaintiffs have already received more than their proportionate share of 
a fund upon which the intervenors have a common privilege with themselves, 
they cannot interfere with the distribution of that portion in the hands of the 
intervenors, except for the purpose of claiming a pro rata distribution of the 
whole fund, including that which they have themselves received ; but as they 
have already received more than enough to satisfy the whole of their privileged 
claim, it is impossible that they can receive a larger amount upon a ratable dis- 
tribution. 

We would remark again that the appellees not having appealed from the 
judgment of the court, nor filed an answer to the appeal taken by the appellants, 
we could not, even if the testimony justified the change, make any alteration 
in the judgment to the prejudice of the appellants. The only enquiry which 
is admissible, as the case is presented to us, being whether the plaintiffs can, 
under the circumstances, claim a privilege upon the property sequestered to the 
prejudice of the intervening creditors who have also a privilege. But although 
the rights of the intervening creditors having a privilege upon the property 
sequestered, cannot be destroyed so far as that property or its proceeds are 
affected, the imputation of payment would nevertheless not be without effect as 
to ordinary creditors. In other words, although under the peculiar state of the 
pleadings and evidence in this case, the plaintiffs can, as against the recognized 
privileged creditors, claim only a ratable proportion of the whole of the pro- 
ceeds of the crop subject to their privilege, they are not precluded from assert- 
ing their privilege as against ordinary creditors for the balance remaining due 
to them as furnishers of supplies. For this purpose, it may be necessary to 
consider the effect of the general credit by which the proceeds of sales are im- 
puted equally to the liquidation of the entire indebtedness of the defendant to 
the piantiffs. The indebtedness for supplies having been ascertained, it becomes 
a mere matter of calculation to determine the proportion of the privileged claim 
of the plaintiffs remaining unliquidated. 

The total indebtedness of the defendant to the plaintiffs amounted to $23,617 
27 cts., which has been reduced by payments imputed generally upon the whole 
indebtedness, to the sum of $13,531 80. An examination of the items for sup- 
plies furnished has satisfied us that the total indebtedness of this character did 
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+ pot exceed $2908 82, which, by a ratable imputation of the credits allowed, 
| would be reduced to $1672 40. For the payment of this balance thus ascer- 


fained, the plaintiffs are entitled to a privilege and priority upon the proceeds 
of the property sequestered, over the ordinary creditors, and for the balance of 
their claim remaining unpaid they are entitled to rank as ordinary creditors. 

It is ordered that the judgment appealed from be amended and that the pro- 
ceeds of the property sequestered herein be distributed among the several cred- 
itors in the following order, viz : 

a Gee GUn ENE WOU cco ceccccccccceces Waphaa 


2d. Adolphe Prigge (overseer................... $223 00 
> SEs cclvecccbcccecccdbuedtcedakeus 148 00 
ee I etcacdccdcccs nccceaneearets 650 00 
ey SSS BG. Sno vccctccckactdesns 800 00 


The claims of the three last named creditors to be recognized as of equal 
rank for the respective sums attached to their names. 
a Se OP IEG o0es os buchbaces bb cGaeeceens $1,672 40 
5th. It is further ordered that the following named parties be recognized as 
ordinary creditors of equal rank, for the following sums, to wit: 


PED cadecavsccuecheckeccscencetasteae $11,860 40 
ED bg cscasecdvecusbesssaaseocebeseaaras 41 00 
NES cc ubcePleeeeccibecs texdussaceaae 57 00 
PE Uucle ch dtetscccecccsetasedwees 100 00 
aD POeRes Ws eccckcsdecheceteivietette 165 00 
Gee eae bth ecb cnceoebeeatecuceesets 60 00 
2 Pn cnontkecedébuadicucscacesesadoawer 124 00 


It is further ordered that the judgment appealed from, except so far as it 
is herein amended, be affirmed, and that the costs of this appeal be paid by the 
plaintiffs and appellees. 


SAME CASE ON A RE-HEARING. 


Lea, J. Our attention has been called, in the brief for a re-hearing, to a re- 
mark made in the decision that was rendered in this case, which requires cor- 
rection. 

In stating that “subrogation by operation of law does not take place in favor 
of one who pays a privileged debt in the absence of any legal obligation so to 
do,” it was not intended to restrict in any manner the application of the Article 
2157 of the Civil Code. The reading of the Article is plain and free from am- 
biguity. It was thought necessary, however, to refer only to such portion of 
the Article as might be considered applicable to the case at bar. Upon a review 
of the case, we see no reason to make any change in the judgment heretofore 
rendered. We do not consider payments made by a factor upon the order of a 
planter such payments as are contemplated in Article 2157 of the Code. They 
can be considered only as so much money advanced. 

Re-hearing refused. 


Sniaw 
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Lovis Coussy et als. v. ApELaIpDE Vivant et als,’ 


cy 
- 


A,, executrix of the estate of B., left the State, after having appointed C. as her agent. Certain 
property of the estate was afterwards sold by order of court, and the price in cash and notes paid 
over to C. as the agent of the executrix. Shortly after A. died, and C., the agent, was appointed 
executor of B.’s estate, and in that capacity collected the part of the price unpaid. No account 
of the price was rendered to the heirs of B. by the representatives of A., and her successor jp 
office rendered no account thereof. e 

Held : That the failure to deposit the power of attorney of the executrix in the office of the Recordg 
of Mortgages did not affect the validity of the proceedings under which the property was sold, 

That the heirs of the executrix, at whose instance the property was sold, could not be made liable for 
the price: 1st, because the part of the price unpaid at her death was properly paid to her succes. 
sor in office, and 2d, because the cash payment having been made to C., as agent of A., in her 
capacity as executrix, he is presumed to have been in possession of the amount at the death of 4, 
and when afterwards appointed the successor in office of A., to have kept possession of the fund 
in that capacity. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
E. Filleul, for plaintiffs and appellants. J. Seghers, for A. Vivant, ap 
pellee. S. L. Johnson, for Faught et al., appellees. 

Merrick, C. J. The plaintiffs allege that they are the testamentary heirs of 
Victoire Marcos Tio, a free woman of color, their aunt, who departed this life 
in June, 1837. That petitioners have been recognized as her heirs, and putin 
possession of her estate. That she appointed Marie Lavauz, f. w. c., separ 
ated in bed and board from her husband, Frangois Auguste, testamentary exe 
cutrix. That the executrix took the oath, and received letters testamentary, 
June 28th, 1837. That about the end of March, 1839, the said executrix left 
the city of New Orleans, and the State of Louisiana, without informing or ob 
taining leave of the court, or having been discharged, or having filed an account 
of her administration. That before she left she made a power of attorney to 
L. Ferrand, f. m. ¢., but did not deposit and record said power in the office of 
the Judge who had appointed her, and before whom the succession was opened. 
That during her absence the proceedings were conducted by an attorney at law 
in the same manner as if she were present in court and within the jurisdiction 
and control of the court of probates. That when she was absent, upon such 
petition, the sale of all the immovables was ordered, and on the 13th dayof 
May, 1839, a certain iot of ground, belonging to said succession, was sold and 
adjudicated to Adelaide Vivant, for $3200, payable one-third cash, the balance 
in two equal instalments, at six and twelve months’ credit. That in the actof 
sale, Lowis Ferrand, under the power of attorney referred to, appeared as the 
agent of Marie Lavaux. That the price was not not brought into court and 
placed under the jurisdiction of the court, and was not paid under the sanction 
and.authority of the court. That said payment, if it ever took place, was made 

without the authorization of the court which controls every act of the executor 
and administrator, or of his duly authorized agent. That said Ferrand had no 
authority to divest the succession of title to its property, or to receive payment 
of the sum due the succession by Adelaide Vivant, and such payment is null. 
That Adelaide Vivant cannot avail herself of the plea of good faith, because 
she was well aware of the incapacity of Ferrand, and of the absence of the 
executrix at the time of said pretended payment. That at the time of the 
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alleged payment petitioners were minors unable to attend to their interests. 
That said Marie Lavaux died in the city of Paris, France, ten days after the 
said sale, to wit: on the 22d day of June, 1839. That she or her heirs never 
rendered an account of her administration. That no part of the price of said 

has ever been accounted for or placed under the control of the court. 
That the succession of Marie Lavaux has been opened, and the defendants 
(except said Adelaide Vivant) are her heirs, and that they and said Adelaide 
Vieant are responsible to petitioners for said price, with five per cent. interest 
thereon per annum. 

The petition concludes with a prayer that the heirs of said Marie Lavauz, 
each for their verile shares, and said Adelaide Vivant, in solido with them, be 
decreed to pay petitioners $3200, with five per cent. interest from the 13th day 
of April, 1839, with a privilege and a mortgage upon the property sold. _ 

From the petition, therefore, it appears that plaintiffs expect to recover from 
the defendant, Adelaide Vivant, because she was not justified in making pay- 
ment to Ferrand, and from the heirs of Marie Lavauz, because she (Marie 
Lavauz) left the State and did not cause her power of attorney to be deposited 
in the office of the Judge who appointed her; because the receipt of the money 
and notes by Ferrand was the receipt of money by herself, and because she 
did not render any account. 

The plaintiffs, previously to the institution of this suit, brought an action to 
have the lot of ground, the price of which is the object of the present suit, de- 


clared to be the property of the plaintiffs, on account of certain alleged irregu- - 


larities in the sale. That case was finally decided against the plaintiffs by the 
decree of this court in December, 1854. The present action for the price was 
also decided against the plaintiffs by the lower court, and they have appealed. 
There is no ground for the action against Adelaide Vivant. The letters 
testamentary conferred upon Marie Lavauz the power to administer the 
estate as executrix. Her departure from the State, after making her power of 
attorney, did not, as the law then stood, have the effect ipso facto to deprive 
her of her office, notwithstanding the copy of the power of attorney does not 
appear to have been deposited with the Judge. It required some action of the 
court appointing her to declare the office to be vacant. But the court, so far 


from making such order, recognized her acts, and at her instance ordered the* 


tale of the property, the price of which is in question in this case. She was, 
therefore, in office, and the receipt of the money due by the debtor of the suc- 
cession, by Ferrand, her agent, was a valid payment, and discharged the debtor 
for the $1066 664, the instalment in cash made during the lifetime of Marie 
Lavauz, the executrix. 

The two promissory notes were paid to Ferrand whilst he was executor, and 
had capacity to receive the money. Those payments were also valid. 

Now, are the heirs of Marie Lavauz bound for these payments? It is shown 
that the executrix died in Paris, on the 22d day of June, 1839, just twelve 
days after Ferrand, the agent, acknowledged, by notarial act of sale, to have 
received the first instalment of the price in cash, and the promissory notes fall- 
ing due in six and twelve months thereafter. 

Ferrand was appointed dative testamentary executor, and qualified as such 
on the 2d day of December, 1839. As to the two notes not matured at the 
time of the death of Marie Larauz, it cannot be seriously contended that her 
heirs are responsible for the payment made by Adelaide Vivant to Ferrand, 
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said was valid. 

But in regard to the instalment in cash, it is possibly not so clear at the 
first view who is bound to account for it to the plaintiffs, Ferrand or the heirs 
of Marie Lavauz. We will, therefore, consider how the matter stands, It 
certain that, after the death of Marie Lavaua, her heirs did not represent the 
succession of Victoire Marcos Tio. They were, so far as the latter succession 
was concerned, third persons. It is equally clear that, after the appointment 
of Ferrand as dative testamentary executor, he did represent the succession of 
the testatrix, Tio, for the purpose of collecting the property sold for the pay- 
ment of debts, and to pay such debts. It is equally clear that in collecting the 
instalment of cash, Ferrand was not the agent of Marie Lavauz in her individual 
capacity but as executrix. The fund, therefore, which he had collected be. 
longed to the estate. It was not the private property of Marie Lavauz, but 
the property of the succession. 

The agent who has the fund of his principal in his hands is gwoad the fund 
only a depositary. He cannot use it (which is presumed to exist in his hands 
in specie) without committing a crime. 

Now, suppose the heirs of Lavauz had sued Ferrand immediately after his 
appointment as executor for the $1066 664, received by him as agent for Marie 
Lavauz, executrix, alleging that they were bound to account to the succession 
of Victoire Marcos Tio for this money, could not Ferrand have replied success- 
fully: “It is true that this money is in my hands, but I did not receive it for 
your mother in her individual capacity, which you alone represent; I received 
it for the executrix of the last will and testament of Zio, and as I am now exe- 
cutor of her will, I am bound to account to no one but myself.” 

It would seem that the heirs of Zavauz could no more take this money out 
of the hands of the dative testamentary executor who had possession of and, 
by his appointment, title to the money, than they could a slave or a piece of 
real estate. If the heirs could not recover this money from the dative testa- 
mentary executor, they are not bound to the heirs of Tio for it. 

As the money is by law presumed to be in the hands of the agent, who is 
not supposed to have committed the crime of embezzlement, it must follow that 
his sureties are prima facie bound with him for its faithful administration. If 
the surety would relieve himself from such objection, he should at least show 
that the agent had not only embezzled the fund before his appointment as exe- 
cutor, but also that he was insolvent at that time. Finding, therefore, that the 
fund in controversy has gone into the hands of Ferrand as executor, the plain- 
tiff must be left to such remedy as they have against him and his surety. 
There is no reason to disturb the judgment of the lower court, and we consider 
what we have here said a sufficient answer to the other questions raised by 
plaintiffs’ counsel. 

Judgment affirmed. 


who was at that time executor. The payment of the notes we have already E 
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Crry or New Orteans v. Estate or Artaur McArruvr. 





Where defendant admits a part of the plaintiff’s claim and d its the t in court, and the 
balance for which judgment is rendered is less than $300, the judgment being an entirety and 
” the whole amount claimed in the suit being over $300, the court has jurisdiction of an appeal. 

ne can only be bound by the assessment rolls of the parish or district within which one has taxa- 
able property, after having failed to appeal without a sufficient excuse. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

Durant & Horner, for defendant and appellant. Laville & Morell, for 

Sporrorp, J. In the cases of the City of New Orleans v. Lacroix, The 
Same v. Rousseau, and The Same v. Lesseps, 11 Ann. pp. 193, 195 and 251, we 
held, that a tax payer sued for city taxes, before being allowed to establish 
errors in the assessment roll to his prejudice, should allege and show that he 
has applied in vain to the proper authorities for a correction thereof within the 
time limited by law for such an appeal, or in default of such an application, 
that there existed some sufficient reason for his apparent negligence. 

Upon the authority of those cases, the district Judge in this instance ex- 
cluded all evidence to establish the allegations of the defendant’s answer, and 
rendered a judgment against her for all the taxes claimed, from which she has 
appealed. 

The judgment sought to be reversed is an entirety, and exceeds three hun- 
dred dollars. We think we have jurisdiction of the case. 

The defendant, whose answer is full, explicit and carefully framed, does not 
contest the correctness of the doctrine laid down in the cases above cited, but 
maintains that she has brought herself within the exception to the rule, by al- 
leging a state of facts which exonerates her from the charge of laches, and ex- 
cuses her for her failure to apply for a correction of the assessment roll. 

If her answer is true, (and in this inquiry we must assume its truth,) she 
gave in faithfully all her property in the city of New Orleans to the Assessors 
of the respective districts where it was situated; she had no property subject 
to taxation, except that which was situated in the Seeond and Third Districts ; 
she admits herself bound by the assessments rolls of those districts; but she 
avers, that the assessment against her in the First District of “twenty-four 
slaves in square No. 220, comprised within Dryades, Melpomene, Thalia and 
Bacchus streets, assessed at $12,000,” is a gross error, as she never owned any 
property either in that square or in the First District ; that during the year for 
which the taxes sued on are levied, all of her slaves were assessed in the Second 
District, and are regularly included in her bill; that she is entitled to relief 
from the gross error and fraudulent assessment made by the Assessor of the 
First District, to swell up the amount of the taxable property, because as she 
owned no property whatever in that district, and was rightfully assessed for all 
her property elsewhere, she was not bound to look over the eight hundred 
squares on the assessment roll of the First District, to see whether she was 
there taxed for any slaves or property she did not own. 

This state of facts discloses a reasonable and valid excuse for what we should 
otherwise regard as an apparent neglect on the part of the defendant, to exa- 
mine the assessment roll and apply for its correction in the mode pointed out 

by statutory regulations upon that subject. 





48 


New Or.eaxs. 
©. 
McArruvr. 


SUPREME COURT OF LOUISIANA, 


One can only be bound by the assessment rolls of the parish or dj 
within which one has taxable property, after having failed to appeal without g 
sufficient excuse. A different rule would subject parties to constant surpri 
or oblige them to employ agents in every parish or assessment district in the 
State. 

It is therefore ordered, that the judgment appealed from be avoided and te 
versed, and that this cause be remanded to the district court, with directions ty 
permit the defendant to offer evidence in support of the allegations of her an. 
swer, and further to proceed as the law may require; the costs of this appeal 
to be borne by the plaintiff and appellee. 


—— — — — — — eee 


Srate v. Toe Jupce or tHe Seventa Jopicrat District. 


Where property is seized under execution and the sale is enjoined by a third person claiming tobe 
the owner, it is the value of the property under seizure, and not the amount for which the writ js. 
sued, which determines the right of appeal. 


N the application of Wills & Cleveland for a mandamus to the Judge of the 
District Court of East Feliciana, C. Ratliff, J. Muse & Hardy and Bow. 
man & De Lee, for appellants. 

Voornies, J. (Merrick, C. J., declined sitting.) This is an application for 
a writ of mandamus to compel the district Judge to grant to the relators an 
appeal from a judgment rendered by him in favor ‘of Thomas P. Simpson 
against Mills & Cleveland. 

In his answer accompanying the petition praying for the writ, the Judge has 
waived the usual notice, and consented that the matter shall be submitted in- 
stanter to the decision of this court. 

The ground upon which he justifies his refusal to grant the appeal is, that 
the matter in dispute does not exceed the sum of $300. 

It is in evidence that in 1855, the relators, Mills & Cleveland, obtained a 
judgment against Thomas Albritton, for the sum of $136, with eight per cent 
per annum interest on $90 83 thereof from the Ist of January, 1853, and on 
the residue from the Ist of January, 1854, until paid. <A writ of jieri facias 
thereon, issued on the 18th of October, 1855, was executed by the seizure of a 
negro woman named Lucy, as the property of Albritton. Thomas P. Simpson 
enjoined the sale, on the ground that the property seized belonged to him and 
not to the defendant in execution. After the joinder of issue, judgment was 
rendered in favor of Simpson, perpetuating the injunction. It is from the judg- 
ment thus rendered against them that the relators claim the right of appeal. 

We think it is clear that the title to the slave Lucy, and not the judgment 
in favor of the relators against Albritton, was the matter in dispute between 
the litigating parties in the injunction suit. As the evidence shows that the 
value of the slave exceeded the sum of $300, it is obvious that the relators were 
entitled to an appeal from the judgment thus rendered against them. Seed 
Ann. 31. 

It is therefore ordered that a writ of mandamus issue as prayed for, directing 
the district Judge to grant an appeal to the relators from the judgment thus 
rendered against them in favor of said Simpson, on complying with the require 
ments of the law. 
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W. H. Hogan v. G. W. Carras. 


In every sale of a seaworthy steamer, where time is given for the payment of the price, it is to be 
considered as having been in the contemplation of the parties, that the vessel was to be employed 
in navigation, and even if that navigation extends beyond the waters of the State, in the absence 
of any allegation of fraud or insolvency, the vendor will not be permitted to attach the boat 
where the price is not yet due, by swearing that the debtor is abeut to remove his property out of 
the State before the debt becomes due. 


PPEAL from the Fourth District of New Orleans, Reynolds, J. 
Chilton & Harrison, for plaintiff and appellant. R. & H. Marr, for de- 
fendant. 

Lea, J. The plaintiff, who is a resident of the State of Mississippi, acting 
as the agent of third parties, sold to the defendant, who is also a resident of the 
State of Mississippi, the steamboat P. C. Wallis, and in part payment of the 
price, received a note dated March 10th, 1856, payable on the 22d September 
following. On the 22d March, 1856, twelve days after the date of the note and 
six months before its maturity, the plaintiff caused the steamer to be attached, 
on the ground that the defendant was a non-resident and was about to remove 
the said boat out of the State of Louisiana, before the note should become 
due. Upon arule taken for that purpose, there was a judgment setting aside 
the attachment, from which judgment the plaintiff has appealed. 

The only question which it is necessary to determine, is whether the nature 
of the contract was one which made it an exception to the general rule regu- 
lating attachments based upon unmatured obligations. It may be assumed that 
the allegations of the petition, supported by the plaintiff’s affidavit, are such 
as bring the case within the letter of the law, authorizing an attachment, but 
there is no allegation of fraud or bad faith on the part of the defendant, and 
it is shown that, at the date of the seizure, the defendant had made arrange- 
ments for the employment of the vessel permanently in a trade confined ex- 
clusively to the waters of the State. Apart from this, however, we think that 
on every sale of a seaworthy steamer where time is given for the payment of 
the price, it must have been m contemplation of the parties that the vessel was 
to be employed in navigation; and even if that navigation extended beyond the 
waters of the State, it would, in the absence of any allegation of fraud or in- 
solvency, be a breack of faith to interrupt an employment from whieh it was 
anticipated that the purchaser would derive the means of meeting his engage- 
ments. 

We think, as was ruled in the case of Russel vy. Wilson, 18 La. 367, “that 
it would be unreasonable to extend the application of the Act of 1826, toa 
species of property which from its nature and destination must necessarily be 
taken out of the State, and which the creditors of the owner could not have 
believed would remain continually within its limits.” By selling property of 
this kind upon terms of credit, there is an implied permission on the part of 
the vendor, as incident to the contract, that it may be employed in accordance 
with its destination in whatever manner may be most remunerative to the owner, 
and the plaintiff cannot be permitted before the maturity of his demand, to 

interrupt such use of the vessel as must have been in contemplation of both 
parties at the time the sale was effected. 
Judgment affirmed. 
7 
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Caartes S. Farwewu v. Harris & Morean. 


In an action against the owners of a ship for the value of a slave carried away in the ship, the 
plaintiff, under the general denial, is bound to prove that he is the owner of the slave carried 
away. 

It is a good defence to such an action, that another person than the plaintiff is the owner of the 
slave, and that the defendant was authorized and employed by such other person to receive the 
slave and carry him to another port. 

The Clerk of the ship is a competent witness for his employers to prove the instructions given by the 
owner to the Clerk, in shipping the slave. 

A formal release of a witness from any liability over to the party interrogating him, annexed to the 
interrogatories and transmitted with the commission under which he was examined, is sufficient 
to remove the objection to his testimony on the score of interest. 

In an action against a common carrier upon the penal statute for taking slaves out of the State 
without the consent of the owner, the ostensible owner in whose name the slave was shipped, and 
the vendor of such owner, have no interest in the suit, and are competent witnesses for the defen- 
dant. The judgment in such an action is not conclusive as to the title to the slave. 

The common carrier is not required, upon his own responsibility, to decide upon the validity of the 
title of shippers to property which is shipped, but the shipowner has complied with the law, if he 
has in good faith received the slave from a person claiming to be owner, and holding under an ap- 
parent title. 

The court takes judicial knowledge that slaves are personal property in other States. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
H. Gaither, for plaintiff. Race & Foster, for defendants and appellants, 


Bucnanan, J. On the 29th of December, 1853, a slave man named Charles 
was shipped by one C. H. Hughes on board the steamship Perseverance, belong- 
ing to the defendants, at the port of New Orleans, for transportation to Galves- 
ton, in the State of Texas; and a clearance for said slave was granted by 
the Collector of this port, upon oath being made, as directed by the Act of 
Congress of 2d March, 1807, by the shipper and by the master of the ship, 
that, to the best of their knowledge and belief, the said Charles was not im- 
ported into the United States since the Ist of January, 1808, and that, under 
the laws of this State, he was held to service and labor. 

The present action is instituted by a person who alleges himself to have been, 
at the the time of said shipment, the owner of said slave Charles, and that said 
slave was taken out of the State, on board the steamship Perseverance, without 
his consent and against his wishes, by means of which taking the slave has 
been altogether lost to him. Plaintiff claims the value of said slave, stated at 
twelve hundred dollars; hire from the time of his abduction at the rate of 
twenty-five dollars per month; and in addition, a penalty of five hundred dol- 
lars, under the statute. 

The first question which arises, under the pleadings and bills of exception, 
is the right of defendants to plead, and to prove, that the slave Charles belong- 
ed to another person than the plaintiff. 

In all the statutes, four in number, which give an action against the owners 
of a ship for the value of a slave carried away in the ship, the action is in 
terms given to the owner of a slave. See Acts of 1816, p. 8; Acts of 1835, p. 
152; Acts of 1839, p. 120; Acts of 1840, p. 90. 

It is, therefore, an essential averment of the petition, that the plaintiff is the 
owner of the slave carried away ; and the general denial puts him on the proof 
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of this fact. 1t is, consequently, a good defence to such an action, that another 

than the plaintiff is the owner, and that the defendant was authorized 
and employed by that other person to receive the slave on board his vessel, and 
convey him to another port. The case of Buel v. The steamer New York, in 
17 La. Rep., cited by plaintiff, is not inconsistent with this ruling. In that 
case the plaintiff offered in evidence his title (a bill of sale made in Florida,) 
in support of his allegation of ownership; and the objection made by defen- 
dant was, that the same had not been recorded in New Orleans. But the court 
held this ground of objection to be untenable; and observed, “there was no 
adverse title set up against that of plaintiff; the defendant did not pretend 
to own the slave, nor to have any right contradictory with the plaintiffs.” 

But here, the case is directly the reverse. The defendants plead specially 
that “ they received on board the said ship Perseverance a negro man named 
Charles, represented at the time to be a slave belonging to one James L. Me- 
Keon, residing in Galveston, Texas; but that said slave was duly passed at the 
eustomhouse by said McKeon, or his agent, and the regular customhouse clear- 
ance given before the said man Charles was taken on board, and which is the 
only precaution and protection the law affords and points out to common car- 
riers, and your respondents are unable to know to whom slaves may belong— 
but as common carriers, when properly cleared at the customhouse, they are 
bound to receive and transport the same as required. That they did thus le- 
gally receive a certain negro Charles, properly cleared at the customhouse, as 
the property of one James L. McKeon, of Galveston, to whom, on the arrival 
of the ship Perseverance at that port, he was delivered and properly receipted 
for, and charges paid.” 

The answer of defendants next proceeds to aver, with circumstantial detail, 
that James L. McKeon, of Galveston, Texas, is the owner of the slave Charles, 
by two distinct titles ; one derived from Leonidas B. Harper, (who is likewise 
the vendor of plaintiff,) and the other from Richard Harper, the father of Le- 
onidas, whom the answer avers to have been the real original owner of the 
slave, and whose title was never divested, until the conveyance by said Rich- 
ard to McKeon. 

It is evident that the outstanding title in another than the plaintiff, thus 
pleaded, is a matter which had a direct pertinency to the defendants’ liability to 
plaintiff in the manner and form as charged. The court did not err, therefore, 
in refusing to strike out those pleas, upon plaintiff’s application, or to put de- 
fendants upon making an election. 

The customhouse manifest and clearance of slave Charles by Hughes, were 
given in evidence by plaintiff; and Hughes was offered by defendant, and pro- 
perly received by the court, to prove that in shipping the slave he acted as the 
agent of and by special instructions from James L. McKeon. The circumstance 
of Hughes being in the defendants’ employ, as Clerk of the ship, did not 
render him incompetent. C. C. 2261. His testimony is corroborated by that 
of McKeon. McKeon and Richard Harper were examined under commission 
in Texas, and their depositions, with exhibits annexed, were offered by defen- 
dants. Harper was objected to as incompetent, on the ground of interest, and 
that it would be proving title to the slave by parol. McKeon was also object- 
ed to on the score of interest. 

The objection to //arper was sustained by the court, and his deposition ruled 
out. That of MeAeon was admitted by the court “only to show that said JZe- 
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Keon placed the negro on board the defendants’ ship, claimed to be the owner 
of the negro, and paid charges for bringing him to Galveston, and for no other 
purpose.” 

We think these rulings of the court erroneous. A formal release of Mp. 
Keon from any liability over to the defendants was annexed to the defendanty 
interrogatories, and transmitted with the commission under which he was ex. 
amined. But he would have been competent, even without the release. Neither 
he nor Richard Harper have any interest in the result of this suit, which ig 
an action against a common carvier, upon a penal statute, for taking a slaye 
out of the State without the consent of his owner. 

We do not understand this statute as requiring the common carrier to de 
cide, upon his own responsibility, upon the validity of the title of shippers to 
property which is shipped. We fully appreciate the considerations of public 
policy, which have dictated the laws under review, in relation to the particu. 
lar kind of property in question. But the shipowner has complied with the 
law, if he has in good faith received the slave from a person claiming to be 
owner, and holding an apparent title to the slave; and we take the very best 
witness, in support of such a defence, to be the party from whom he has thus 
received the slave. It is to be observed, that neither in the pleadings, nor in 
the evidence, is the slightest imputation thrown upon the good faith of the 
defendants. On the contrary, the evidence on both sides shows that the plain- 
tiff has himself to blame, in a great measure, for the jeopardy, if not the loss, 
of the money advanced by him to Leonidas Harper upon the sale @ réméré of 
this slave; inasmuch as he imprudently trusted his vendor with the possession 
of the slave, and allowed him, on a previous occasion, to take him to Texas, 
where he pledged the slave for the security of money borrowed. 

We have further to observe, upon the objections made to Richard Harper's 
evidence, that we take judicial knowledge that slaves are personal property in 
Texas. Indeed, the sort of title to the slave Charles, which Richard Harper 
proves, could only be proved by parol in Louisiana. He swears that the said 
boy was born and raised his own slave, and that he never parted with the ti- 
tle to him until he made the bill of sale of him to Dr. McKeon of Galveston. 

The depositions of McKeon and of Richard Harper, which come up with 
the bill of exceptions, and the exhibits annexed to those depositions, complete- 
ly make out the defendants’ case. 

In dismissing the defendants from this action, we are not to be understood, 
however, as concluding plaintiff in relation to the title to the slave Charles. 
We do not consider that the proper parties are before us for such a purpose. 

It is therefore adjudged and decreed, that the judgment of the District Court 


be reversed; and that there be judgment in favor of defendants, with costs im 
both courts. 
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NEW ORLEANS, JANUARY, 1857. 


r 


@irs. P. McCormick v. Roperr Conway. 


An action for damages for malicious prosecution should net be maintained without proof of malice 
or bad faith on the part of the prosecutor. 

Malice may be inferred from an utter absence of probable cause, but in such case, the absence of 
probable cause, to form the basis of a presumption of malice, should be shown affirmatively and 


positively. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Michel, Gillmore & Semmes and Labatt, for plaintiff and appellee. Budd 
& Lambert, for defendant and appellant. 

Lza, J. The plaintiff sues to recover damages for an alleged malicious arrest, 
made at the instance of the defendant, who charged her under oath with pass- 
ing a counterfeit bank note, knowing it to be such. There is no proof in the 
record showing that any actual damage was sustained by the plaintiff, or that 
she was imprisoned. The jury, however, found a verdict in her favor for the 
sum of $500, probably as vindictive damages. 

We searched the evidence carefully, and find no proof of malice or of bad 
faith on the part of the defendant. It is true that malice may be inferred from 
an utter absence of probable cause, but in such case the absence of probable 
cause to form the basis of a presumption of malice should be shown affirma- 
tively and positively. 

In the case at bar, the defendant is shown to be a man of good character, 
and no fact has been brought to our notice which could induce the belief that 
he had a motive which could prompt him to make a false accusation against the 
plaintiff. ‘The public interest and the proper administration of justice in 
criminal matters requires that actions for a malicious arrest should not be main- 
tained without clear proof of malice and the absence of probable cause.” See 
Maloney v. Doane, 15 L. R. 281. 

It is ordered, that the judgment appealed from be reversed, and that there be 
judgment for the defendant, the plaintiff and appellee paying costs in both 
courts. 





Hvuew Lackey v. Crayton Tirrin. 


The transfer of a judgment rendered in another State, which is final between the parties, cannot be 
resisted when sued on by the assignee in this State, as being the sale of a litigious right. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Ad. Rozier, for plaintiff and appellee. W. S. Upton and C. Roselius, for 

defendant and appellant. 

Sporrorp, J. The only question here is, did the plaintiff buy a litigious 
right ? 

“A right is said to be litigious when there exists a suit and contestation on 
the same.” (€. C, 2623. 

On the 19th July, 1854, when the plaintiff, ugh Lackey, bought of Armi- 
stead Lawless a final judgment which the latter had obtained many years be- 
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fore, in the State of Missouri, against Clayton Tiffin, the right of Armistead 
Lawless was nowhere in contestation. Not in Missouri, for there it was fixed 
by irrevocable decree; not here, for Lawless had asserted no right here. 

If Lackey did not own this judgment before the 19th July, 1854, he had up. 
advisedly brought a suit in New Orleans upon a claim to which he was a strap. 
ger, and as to which he was incompetent to stand in court. The fact that the 
defendant, Tiffin, had joined issue with him as to his rights, did not precludy 
him from buying Zavless’s right, touching which there was no litigation pend. 
ing whereby such right could be affected. 

Judgment affirmed. ; 





Wituiam Massey v. Tuomas Hacxerr et al. 


A copy of a sale or deed of conveyance made and executed by any Sheriff in this State, certified tp 
be a correct copy by the Clerk, has the same effect as evidence in every respect as a duly certified 
copy ofan authentic act. ; 

Parol evidence is inadmissible either to create or to destroy title to real estate. 

A witness can only refer to memoranda made by himself to refresh his memory. 


PPEAL from the Second District Court of New Orleans, Zea, J. 

Duncan & Me Connell, for plaintiff and appellant. Clarke & Bayne, M, 

M. Cohen, S. L. Johnson and G. Schmidt, for various defendants and appellees, 
Vooruirs, J. This is a petitory action, in which the plaintiff claims the 
ownership of a certain square of ground situated in the city of New Orleans, 
bounded by Common, Gravier, St. Adeline and St. Magdeline streets. Heal 
leges that a certain tract of land, divided into squares, was seized under 
several executions and sold by the Sheriff, as the property of Jean Gravier, on 
the 29th of January, 1825, said s4uares being designated by numbers according 
to a plan thereof which was then exhibited by the Sheriff; that the square in 
question, known and described as number nine, was adjudicated to Howard 
Henderson; and that the following conveyances of the same were subsequently 
made by authentic acts, namely: from Howard Henderson to Solon Hill for 
the account of Artemon Hill on the 10th of June, 1831, from Artemon Hill to 
petitioner and Timothy Donnellan on the 9th of March, 1836, and from the 
latter to petitioner, on the 3d of March, 1849. It is further alleged that the 
conveyances from Artemon Hill to petitioner and Donnellan, and from the 
latter to petitioner, contain a clerical error in the description of the square 
thus sold, which should have been described as bounded by Common, Gravier, 
St. Adeline and St. Magdeline, instead of Common, Gravier, St. Adeline and 
St. Jeanne streets; and that said error was rectified by an authentic act, ex- 
ecuted by Artemon Hill in favor of the petitioner, on the 18th of May, 1853. 
The defendants pleaded the general issue, and set forth in their answer the 
various conveyances from their respective vendors, whom they called in war- 
ranty. They aver, in this answer, that those under whom their vendors more 
immediately hold acquired their title to the property in question by purchase 
from Benjamin Rodriguez, by authentic act executed on the 7th of June, 1843; 
that the lots’ thus conveyed to them formed part of tha square of ground 
bounded by Common, Gravier, St. Adeline and St. Magdeline streets, whieh 
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was seized and sold by the Sheriff, as the property of Jean Gravier, to Pierre 
Caillow, on the 17th of December, 1824; and that the following conveyances 
constitute this chain of title to Benjamin Rodriguez, to wit: Pierre Caillou 
gold to Jules LeBlanc, on the 26th of March, 1831; Jules LeBlane conveyed to 
Mathew Rea, on the 31st of December, 1831 ; Mathew Rea conveyed to Henry 
D. Richardson, a member of the firm of S. 7. Hobson & Co., on the Ist of 
August, 1838, and on the 29th of April, 1848, Rodriguez acquired Richard- 
gon’s title by purchase at a Sheriff’s sale, in the suit of Jonathan Montgomery, 
testamentary executor of the late William Nott, subrogated to the rights of 
the Citizens’ Bank of Louisiana, against S. 7. Hobson & Co. It is further al- 
Jeged by the defendants, that LeBlanc and Caillou were, together with Solon 
Hill, under whom the plaintiff claims, parties to an act of compromise executed 
on the 14th of July, 1831, in which the parties declared that they accepted a 
plan drawn by Louis Bringier, on the 19th of May, 1831, dividing anew the 
Gravier property thus conveyed by the Sheriff, and that it should thenceforth 
be binding upon them, and the Gravier plan which was considered erroneous 
was to be null and void ; that the plaintiff, claiming under Solon Hill, is estop- 
ped by said agreement, &c. We consider it unnecessary to notice the other 
grounds of defence. 

It is in evidence that John Gravier was the owner of a certain tract of land 
situated in the suburb St. Mary, which was partially laid out into squares, 
designated by numbers, according to a plan made by him in 1820; that the 
squares thus laid out were sold by the Sheriff by virtue of an execution against 
him to different persons, among others, John McDonogh, John Longpré, Pierre 
Caillou, Frangois Dubuc, Frangois Marie Périlliat, James Irwin, Henry de 
Ende, Alexander W. S. Palmer and Howard Henderson ; that subsequently, 
on the 27th of April, 1831, John McDonogh acquired, by purchase at Sheriff's 
sale, under an execution against Jean Gravier, the residuary interest of the 
latter to said tract of land situated within the following limits, to wit: “in 
front, or to the east by the line of St. Paul street, in its whole length from 
Périlliat’s line above to Common street below, on the upper side or to the south 
of Périlliat’s line, running back from its intersection with St. Paul street to its 
intersection with Bertrand street, on the lower side, or to the north by Com- 
mon street from its intersection with St. Paul street and a line parallel with 
Common street, continued until it intersects the line of Bertrand street, and in 
the rear, or to the west, by Bertrand street in its whole length.” It would seem 
that in attempting to take possession of their respective squares, under the 
Sheriff’s sales, it was discovered by the purchasers that Gravier’s plan was er- 
roneous, inasmuch, as it encroached upon a tract of land belonging to Frangois 
Marie Périlliat. On the 19th of May, 1831, a new plan of the squares em- 
braced between St. Paul, Common, Bertrand and Hevia streets was made by 
Louis Bringier, Surveyor General of the State. 

Under a written agreement entered into between the parties, or purchasers 
at the Sheriff’s sale, on the 14th of July, 1831, the plan thus made by Bringier 
was accepted as binding upon them, without any exception or reservation, and 
the Gravier plan declared to be null and void. Solon Hill, under whom the plain- 
tiff claims, was a party to that agreement, in which the square claimed by him 
was described as “‘ number nine, measuring 320 feet 2 inches front on Gravier 
street, 402 feet 6 inches front on St. Jeanne street, 230 feet 2 inches front on 
Common street and 402 feet 6 inches front on St. Adeline street ;” and the 
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square in controversy, to which the defendants derive their title from Piern 
Caillou, was described as ‘“ number thirteen, measuring 230 feet 2 inches front 
on Gravier, 402 feet 6 inches front on St. Adeline, 230 feet 2 inches frontg, 


common and 402 feet 6 inches front on St. Magdeline street.” Jules Le 
the vendee of Pierre Caillou, was also a party to the agreement. The claip 
of title from Pierre Caillou to Benjamin Rodriguez is satisfactorily shown by 
the evidence as set forth in the defendants’ answer. The square thus acquire 
by Rodriguez was divided into lots and sold by him at auction, on the 7th of 
June, 1843. The testimony of the auctioneer shows that the square was gol 
as represented on Louis Bringier’s plan, which he says is in accordance with 
the general description of all the property there, the present location of th 
streets, and the measurement made at the time. 
Under this state of the case we are enabled to examine understandingly the 
various questions presented by the bill of exceptions contained in the record, 
lst and 2d. The first two bills of exception present the same question. The 
defendant objected to questions propounded to two of the witnesses on the 
stand, on the ground.of being leading questions. The object of the testimony 
was to prove the loss of the Gravier plan. As we consider the plaintiff estop. 
ped by the Act of the 14th of July, 1831, from setting up this plan as a mun 
ment of title, it is, therefore, unnecessary to determine the question presented 
by these bills of exceptions; 18 L. 1; 4 R. 299; 5 R. 200; 2 An. 98; 
2 L. 600. 
3d. We do not think the Judge erred in overruling the plaintiff’s objection 
to the introduction of a copy of the Sheriff’s deed of-sale to Benjamin Rodri- 
guez, on the ground that the original should have been accounted for or the 
impossiblity of producing it shown. The 11th section of the Act of 1828, de 
clares that a copy of any sale or deed of conveyance made and executed by any 
Sheriff of this State, certified to be a correct copy by the Clerk, &c., shall be 
received as evidence in the same manner and have the same effect in every rm 
spect as a duly certified copy of an authentic act. Under this enactment, the 
copy offered was clearly admissible as evidence. Session Acts of 1828, 154. 
4th. The plaintiff objected to the introduction of an act of conveyance from 
Bernard McCarty to Thomas Hackett on the following grounds: 1st, thatit 
was as to him res inter alios acta, unless given in evidence to prove rem ipsam 
only ; 2d, that it was imperfect on its face, as it referred to a plan as part of it 
for the description of the lot therein mentioned, the said plan being the primary 
evidence of the location as well as the dimensions of the said lot, and 3d, that 
it also contained enunciations of certain judicial proceedings, of which an au- 
thentic copy could alone be received as the best evidence. The act was clearly 
admissible as proof of one of the links of defendant’s chain of title. As the 
property is fully described in the act, the second objection is, therefore, un 
tenable. It is a sufficient answer to the third objection to say, that it was in- 
cumbent upon the plaintiff to state specifically the recitals in the deed to which 
he ubjected as inadmissible against him, and to request the Judge to charge the 
jury accordingly. 
5th. Parol evidence is clearly inadmissible either to create or to destroy 
title to real estate. In this respect the testimony of Louis Bringier was pro- 
perly excluded. So far as its tendency was to give effect to the Gravier plan 
it was also inadmissible, for the reasons which we have already stated. Hem 
Dig. 525; 11 L. 251; 4 An, 441; 3 An. 193. 





s 
= 


est tQSBeESQ EF . 


th “SS 


~ & 


~~ we ee ee oe a Sk 








—— 


“se 


ores Ys fF 


a i ee ee ee 





aT rs © F&F &®& SB RFEBEQREGEF BB ZZ 





NEW ORLEANS, JANUARY, 1857. 


. $th. The Judge did not err in ruling out conveyances offered in evidence 
to which the defendants were neither parties nor privies, on the ground of res 
jnter alios acta. Besides, the object of the evidence was to destroy or change 
the limits which were assigned to the property in controversy under the Act 
of 14th July, 1831, which could not be done. 

‘th. The question presented by this bill of exceptions is the same as that 
decided in the preceding one. 

8th. The plan offered as secondary evidence to prove the contents of the 
Gravier plan was, in our opinion, properly rejected. It was certainly entitled 
to no effect unless shown to be acorrect copy of the original. Moreover, it was 
jnadmissible to affect the location of the square under Bringier’s survey. 

9th. We do not think the Judge erred in refusing to permit the question 
referred to in this bill of exceptons ¢p be answered by the witness. The 
object of the question was to elicit the opinion of the witness, a surveyor, in re- 
lation to the location of the square of ground in controversy, which was clearly 
jnadmissible. See 7 L. 111. 

10th. As the survey made by Albert G. Blanchard, to which the defend- 
ants were neither parties nor privies, could not affect the location under Brin- 
gier’s survey, it is obvious that the exclusion of the evidence offered to prove 
its genuineness was immaterial 

llth. The Judge did not err in overruling the objection to the introduction 
of the document referred to in the bill of exceptions. In regard to the loss or 
destruction of the original Bringier plan and the document offered as a correct 
copy thereof, the proof appears to us to be conclusive. 

12th, 13th and 14th. The Judge did not err in overruling the objection te the 
introduction of certain conveyances set forth in the bills of exception, on the 
ground that the documents therein referred to should be introduced at the same 
time. The plaintiff, as before observed, could have required the Judge to in- 
struct the jury that recitals contained in acts were only binding upon the 
parties or privies to such acts. 

15th. Considering the testimony referred to in the bill of exception imma- 
terial to the decision of the case, the solution of the question which it presents 
becomes, therefore, unnecessary. 

16th. Weare of opinion that the Judge did net err in sustaining the ob- 
jection to the introduction of the record of the suit of John MceDonogh v. Le- 
Breton, curator, &c., on the ground of res inter alios acta. See the case re- 
ported in 9th L. R. 531. 

17th. The Judge did not err in sustaining the objection to the introduction 
of the supplemental answer of Howard Henderson in the suit of William Mas- 
sey v. Heirs of Herman, on the ground that the defendants were not parties to 
that suit nor claimed under Howard Henderson. 

18th. The plaintiff objected to the introduction of a deed of sale from W. W. 
Hoffman, as agent of Artemon Hill, on the following grounds: 1st, because the 
act extended beyond the power granted, and was therefore void ; 2d, because 
the act itself did not profess to have any reference to the square in controversy, 
but appeared to be the contrary ; and 3d, because the power of attorney was 
not authenticated according to law, and the whole document was irrelevant to 
the issue. “These objections could only go to the effect and not to the admis- 
sibility of the evidence. 
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19th. ‘The plaintiff offered to prove by the testimony of Z. H. Pilih thity 


plan in the handwriting of Joseph Pilié, the witness’s father, was the same 
which was referred to by Joseph Pilié as a copy of the original, in the tes 
mony given by him in the matter of the Succession of T. CO. Bates. The a 
fendants objected to the showing of the testimony of Joseph Pilié, then d 
to the witness, on the ground that the latter could not refer to it, but could 
only refer to memoranda made by himself to refresh his memory, We 
think the objection was well taken. See the case of Pargoud vy. Grice, 
6 L. 77. 

20th. We think it is clear that the conveyance from Levi Pierce and Wil 
liam Lambeth to Jane Placide onthe 29th of April, 1833, was admissible t 
prove their ratification of the Act of the 14th of July, 1831. The plaintif 
offered in evidence a deed of conveyagce from the estate of J. C0. Bates 
Pierce and Lambeth of the same property. We think it was properly rejected 


on the ground that the property therein conveyed formed no part of the ma} — 


ter in dispute, and could not affect the rights of the defendants. 

21st. We concur in opinion with the Judge, that the documents purporting 
to be copies of original plans (not authentic) were not such as were admissible 
under the rule invoked by the plaintiff in relation to ancient documents. But, 
conceding for a moment their admissibility, still we do not think they could 
avail the plaintiff for the purpose of affecting or changing the location which 
was made under Bringier’s survey. 

22d and 23d. We consider the questions presented by these bills of ex. 
ceptions similar to some of those upon which we have.passed in the other bills 
of exceptions. 

On the merits, we think the evidence shows clearly that neither the plain 
tiff nor any one of those*under whom he claims ever had the actual possession 
of the property in controversy. Whilst on the other hand it appears that the 
location of said property was in accordance to the Act of 14th July, 1831; that 
some of the defendants acquired possession by actual occupation immediately 
after the sale from Rodriguez and others shortly thereafter; that the vendees 
of Rodriguez and those claiming under them have continued ever since to hold 
openly and uninterruptedly the possession thus acquired by them; that there 
was another square contiguous to the one in controversy which was designated 
at the time as the plaintiff's property, and the only one which was then claimed 
by him ; that in several of the conveyances forming the plaintiff's chain of 
title, the square conveyed to him is described as being bounded by Gravier, 
Common, St. Adeline and St. Jeanne streets, a square distinct from the one in 
controversy ; that in the pleadings of a suit instituted by plaintiff against the 
heirs of Herman he claimed as his property the square of ground situated 
between Common, Gravier, St Ade?fne and St. Jeanne streets, according to the 
calls of his title; and that on the 18th of May, 1853, about three weeks previous 
to the institution of this suit, Artemon Hill executed an authentic act in favor 
of vne plaintiff, declaring that he had, by an Act passed on the 9th March, 
1836, sold to Timothy Donnellan and William Massey a square of ground 
designated by the number nine on a plan made by John Gravier, bounded by 
Common, Gravier, St. Jeanneand St. Adeline streets in the faubourg St. Mary, 
when in point of fact the said square is bounded according to fhe original 
plan of Jean Gravier by Common, Gravier, St. Magdeline and St. Adeline 
streets. 
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NEW ORLEANS, JANUARY, 1857. 


Under these and other circumstances described by the record, we think it is 

dear that the defendants’ title should prevail over that of the plaintiff to the 
in controversy. , 

It is, therefore, ordered that the judgment of the court below be affirmed, with 


costs. 





Revsen Knicut v. Mevinpa Kyicenr. 


On motion to dismiss the appeal— 

fhe Supreme Court derives its jurisdiction from the Constitution, and the repeal of a statute which 
had conferred jurisdiction on it does not affect its powers. 

The affidavit of the appellant, in a suit for divorce, that his interests involved in the suit exceed 
three hundred dollars, is sufficient to give the Supreme Court jurisdiction. 

On the merita— 

The plaintiff had filed a supplemental petition, after answer and reconventional demand by the de- 
fendant. A default was taken on the supplemental petition, which was aftewards confirmed ew 
parte upon the deposition of a witness examined under commission. The case did not stand fixed 
for trial at the time. Held: That such a proceeding was irregular and that no judgment should 
have been rendered on the supplemental petition, until the whole case had been regularly tried. 


4 PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A Cotton & Dorsey and A. Lothrep, for plaintiff. Larue & Whitaker, for 
defendant and appellant. 

Merrick, C. J. This is an action for a separation of bed and board and for 
a divorce. 

A motion has been made in this court to dismiss the appeal, on the ground 
that the amount involved in controversy does not exceed three hundred dollars, 
and the further ground that the Act of the Legislature of 1855, No. 307, hav- 
ing repealed all former laws on the subject of divorce, leaves this court without 
jurisdiction. 

As the Constitution confers upon this court its jurisdiction, it is only neces- 
sary to notice the first of these grounds. An affidavit has been filed showing 
that the interests of the appellant involved in this suit exceed three hundred 
dollars. Under the authority of the following cases we think this sufficient to 
sustain the appeal: Prieur et al. v. Commercial Bank, 7 L. R. 510; Perkina 
v. Nettles, administrator, 17 L. R. 253; State v. Hackett, 5 An. 92. 

The motion to dismiss is, therefore, overruled. 


Bucuanan, J. This suit commenced by a petition for separation of bed and 
board, and for a divorce, in case the defendant, who was alleged to have aban- 
doned the matrimonial domicil, should not return after three summonses, ac- 
cording to the provisions of the Civil Code. 

An answer and petition in reconvention was next filed by defendant, denying 
the allegations of the plaintiff’s petition, (except the marriage,) averring that 
plaintiff had cruelly and brutally treated defendant, that he had laid violent 
hands on her person, slandered her character, and deliberately attempted to 
poison her; and praying for separation of bed and board and for divorce, and 
that the care and custody of a child born of the marriage should be given to 
defendant. 

Afterwards the plaintiff, with leave of court, filed an amended and supple- 
mental petition, charging the defendant with adultery, and praying for a 
divorce. 


- 
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default was taken therefrom, which, on motion of plaintiff’s counsel, wag egy, 
firmed ex parte, upon the deposition of a witness examined under commi 

and judgment of divorce pronounced against defendant. It was admitted that 
the case did not stand fixed for trial at the time the judgment was entered up. 

This proceeding was irregular. An issue was joined upon the original de 
mand, and defendant had pleaded in reconvention; which cross action is algo 
considered to be at issue, as no replication is required in our practice. The 
amended petition of plaintiff, alleging an additional ground of divorce to thogg 
already alleged on both sides, was properly allowed by the court, and the plain. 
tiff was bound to take a default upon the amended petition, for want of an an. 
swer, in order to complete the constatio litis. See Freeland v. Landfear, 2N. 
S. But it is very evident the final judgment was rendered upon the amended 
petition alone, leaving out of view the previous pleadings. The plaintiff had 
no right to divide the cause in this manner. Lanusse v. Massicot, 3 MR 
The case should have been regularly set for trial upon the issue made by the 
pleas of defendant filed, and the feigned issue presented by the judgment by 
default. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and the cause remanded for a new trial according to law, the plain- 
tiff and appellee to pay the costs of appeal. 

Lea, J. I think that the pleadings in this case, when considered together, 
presented an issue upon the question of divorce which could not be disposed of 
by a confirmation of the judgment by default. I, therefore, concur in the con- 
clusion to remand the case. 





———— —— — eee 


Epwarp P. Caampericain v. C. M. Cuamperain et al, 


The principles of law involved in this case were settled in the cases of the State of Louisianay. 
Judge Burmudez, 14 La. 478 ; Same v. Same, 2 Rob. 160; Same v. Same, 2 Rob. 420 ; Succession 
of Richard Winn, 8 Rob. 308; Butler v. Her Creditors, 6N. 8. 625; EZ. Gonsoulin et al. vy. Sal- 
cador Migues et al.,5 Ann. 565; C. C. 332. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
Hunton & Pike, for plaintiff. H. D. Ogden, and Coxe & Breauz, for de- 
fendants and appellants : 

Voorntes, J. William McCawley was appointed tutor to the plaintiff, 
ward P. Chamberlain, by the late Probate Court of the parish of Jefferson, 
He was subsequently interdicted as an insane person. After his interdiction 
he was removed from the tutorship, at the instance of the under-tutor, by judg- 


ment of the Second District Court of New Orleans, the place of his domicil,, 


The defendant, 0. I. Chamberlain, was thereupon appointed tutor by the same 


tes 


No answer having been filed to this supplemental petition, a judgment by 4 


court to fill the vacancy. MeCawley through his curator, William E. Leverich, . 


on rendering an account of his tutorship and delivering over to his successor 
the estate of his ward, was fully discharged and his official bond cancelled. 
The present suit was brought to compel C. A. Chamberlain to render an ae- 
eount of his tutorship, in which the plaintiff also asserted his right of mort 
gage on certain property held by the other defendants as third possessors. 
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Two of the third possessors have taken an appeal from the judgment ren- 
dered by the court below in favor of the plaintiff. 

The action is resisted by them on the ground, that the Second District Court 

of New Orleans was without jurisdiction, ratione materiae, to remove Me Caw- 

from the tutorship, the succession of the minor’s father having been opened 

in the parish of Jefferson, where the appointment was made; and that the 

ings relating to the appointment of Chamberlain, were consequently 

pull and void and could produce no legal effect. It is also contended by them, 

that Chamberlain could not be considered as tutor, even conceding the juris- 

diction assumed by the court, inasmuch as he had failed to furnish the requisite 


pond and security. 

We think the questions involved in both propositions may be considered as 
settled in our jurisprudence. See 14 La. 478; 2 Rob. 160 and 420; 8 Rob. 
908; 5 N. S. 625; 5 Ann. 565. 

In relation to the right of subrogation in favor of the third possessors, re- 
sulting from the payment of certain claims secured by privilege or mortgage, 
having priority over that of the plaintiff, it is clear, as held by the Judge @ 
quo, that such claims must be allowed and paid by preference out of the pro- 
ceeds of the sale of the property thus mortgaged. 

I; is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 


C. Roselius, one of the third possessors and appellant in the case, on appli- 
cation for ‘a re-hearing, argued as follows: ° 


That he had not advanced the proposition, “‘ that Chamberlain could not b 
considered as tutor, inasmuch as he-had failed to furnish the requisite bond 
and security.” What he contended for was that the payment made by Leverich 
to Chamberlain, before the latter had furnished his bond and security, was not 
a valid payment; and that, therefore, when he became of age, his money was 
still in the hands of Leverich. It would not be denied by any one, that if the 
plaintiff had sued Leverich, he would have been entitled to recover; indeed, it 
was difficult to imagine what defence could have been made to such an action. 
The pretended payment to Chamberlain would have afforded no ground of 
defence. When he bought the property of Chamberlain, it is obvious that the 
plaintiff’s money was still due by Leverich, as the curator of the interdicted 
MeCawley ; and the question to be determined by the court is whether the 
plaintiff could, after he attained the age of majority, by ratifying the illegal 
payment made by Leverich to his brother, subject his property, purchased pre- 
viously in good faith, to the operation of a tacit mortgage in favor of minors ? 
It is not intimated that Leverich is not perfectly solvent, so that the claim of 
the plaintiff against him was unquestionably good and available. Under this 
state of facts, it is humbly submitted that if a loss is to fall on one of two in- 
nocent persons, it must be borne by him who was most in fault. It can cer- 
tainly not be said that he committed any negligence or fault in buying the pro- 
perty ; but Leverich was guilty of a gross error in paying to a person Be we, 
no authority to receive payment. It may be said that the plaintiff has no longer 
any recourse against Leverich, but it is clear, that if he has lost that recourse, 
it is by his own act, in bringing the present action against him, which is a ta- 
cit ratification of the payment to his brother. Who is to bear the consequences 
of that act ? 

No doubt, the tutor cannot take advantage of his neglect to furnish the bond 
and security required by law; such a pretension would be preposterous in the 
extreme ; no one can take advantage of his own wrong. This is all that was 
decided in the cases of Butler v. Her Creditors, 5 N. 8S. 625, and in that of 
F. Gonsoulin et al. v. Salvador Migues et al., 5 Ann. 565. 

As to the question whether a payment made to a tutor who has not given 
security is valid or not, it is free from all difficulty: the law is express in its 
provisions on this point. C. C. 332. Judge Mathews, as the organ of the 
court in the case of Verret et al. v. Aubert, 6 La. 354 et seg., says: 
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“Tutors are bound by law to obtain the confirmation of their appoi « 
by the Judges of probates ; to take an oath faithfully to discharge their <a : 


and to give security. The only exception, with regard to any of these 

sites, has relation to tutors by nature, and no others. “4 
“* Until a tutor complies with them, however he may render himself 

sible for damages on account of an interference, or intermeddling in a 

sion, he can do nothing binding and conclusive on the rights of minors 

he represents. Now, as it is not shown that Godfroi Verret was either gp. 

firmed in his office of tutor, took the oath prescribed by law, or gave t 

the payment was made to him through error on the part of the Gefendant, 

he is still liable to pay to the plaintiffs the amount of their portion of their 

grandmother’s estate.” sie 
This decision has never been overruled, and no one will undertake to quem 

tion its correctness. 


The position assumed in argument that the intermeddling in a nine . 


perty, produced the same legal mortgage on the property of the interm 

as that which attached to the property of the tutor, can be of no avail to the 
present plaintiff ; yirst, because he does not place his right to subject the pro. 
perty to that mortgage on any such ground ; but expressly and exclusively on 
the foundation that Charles M. Chamberlain was his tutor; and in the second 
place, it is certain that if he had alleged, that the payment by Leverich to @ 
M. Chamberlain was illegal and constituted an act of intermeddling on the 
part of the latter, is it not clear that on paying the debt, he, the appellant, 
would have been subrogated to his claim against Leverich? But, instead of 
pursuing this course, he has, by the institution of the present action, released 
all recourse against Leverich, and seeks to throw the loss on the appellant. He 
waits until his brother and pretended tutor has sold all his property, and ab 
sconded to California, then he commences these proceedings under the facts and 
circumstances disclosed by this record. j 

Re-hearing refused. 





Society ror THE Rewier or Destirute OrpHan Boys v. Tur Cities oF 
New Orveans anp Battmore. 


John McDonogh, by his will, instituted as his universal heirs the city of New Orleans and the ¢ity 
of Baltimore; he gave as an annuity to the Society for the Relief of Destitute Orphan Boys, one 
eighth part of the nett yearly revenues of the rents of the whole of his estate, until $400,000 was 
realized; the said one-eighth part of the revenues to be set apart yearly or half yearly by the 
Commissioners and Agents of the general estate, (for whose appointment the will provided,) and 
deposited in some one or more of the banks of New Orleans until the same should amount t 
$400,000. The will provided that the said amount should be invested in the purchase of real estate, 
from which a perpetual revenue from the rents of said estate should be drawn for the support of 
the Institution; that the Directors of the said society, assisted by the Mayor and Aldermen of the 
city of New Orleans should make the investments, and that the Mayor and Aldermen should ap 
prove of the purchases of real estate and become parties to the deeds by which the property 
should be acquired. JZeld: That the pendency of a suit between the cities for a partition of the 


succession, was no bar to an action for such instalments of the annuity as had fallen due; thatthe - 


mode of investment was a matter of mere form which could not operate to annul or defeat the be- 
quest ; that it was not in the power of the testator to compel the city, through its Mayor and Alder- 


men, to become a party to the purchases in real estate in which it was to have no interest, it being. 


the intention of the testator that the Society for the Relief of Destitute Orphan Boys should be the 
recipient of the bounty ; that the liability ef the defendants to discharge the legacy was not affected 
by the control over the estate given in the will to the Commissioners and Agents whése appointment 
was directed ; that it was contrary to public law and policy that the simple tenures by which alone. 
our laws permit property to be held, should be so complicated ; and that such illegal modes, condi- 
tions and charges imposed by the will are to be disregarded. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Duncan & MeConnell, for plaintiffs and appellees. R. Hunt and J. J. 
Michel, for city of New Orleans. Zustis and Roselius, for city of Baltimore. 
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S gporrorn, J. This is a new controversy growing out of the will of the late —a 
John McDonogh. For a copy of the will and a history of the litigation con- New Ouzam. 


gerning it hitherto, we refer to the case of The State of Louisiana v. The Eze- 
eutors of John McDonogh, 8 An., 174, and the case of The Hxecutors of John 
MeDonogh et al. v. Murdoch et al., 15 Howard, 367. 

In those cases, it was finally adjudged that the cities of New Orleans and 
Baltimore were the universal testamentary heirs of John MeDonogh. 

In instituting these cities his heirs, the testator declared that he bequeathed 
his property to them ‘subject to the payment of the several annuities or sums 
of money hereinafter directed and set forth, which said annuities or sums of 
money are to be paid by the devisees of this my general estate, out of the rents 
of said estate.” 

The present demand is for the third in order of these annuities which the 
testator left to the plaintiff in the following language: 

“Thirdly. I give and bequeath to the Society for the Relief of Destitute 
Orphan Boys, of the city of New Orleans, in the State of Louisiana, (of which 
institution Beverly Chew was President on the 28th day of April last, 1838,) 
for the express and sole purpose (and of no other) of being invested in the 
purchase of real estate, say lots of ground and houses situated in the city of 
New Orleans and its suburbs, from which a perpetual revenue from the rents 
of said real estate may be drawn for the support of said institution, an annwity 
of the one-eighth part (or twelve and a half per cent.) of the nett yearly reve- 
nue of rents of the whole of the general estate, as herein before willed and be- 
queathed to the Mayors, Aldermen and inhabitants of the cities of New Orleans, 
in the State of Louisiana, and of Baltimore, in the State of Maryland, which 
annuity of the one-eighth part of the nett revenues of rents, as above stated, 
shall be set apart yearly or half yearly by the Commissioners and Agents of 
the general estate, (to be appointed as hereinafter set forth,) and deposited in 
some one or more of the banks of the city of New Orleans (which pay interest 
on money deposited with them) until such time as said annuity shall amount 
tothe sum of four hundred thousand dollars, (exclusive of any interest which 
may have accrued on it,) when it shall cease and be no longer paid. And, as 
the said fund of four hundred thousand dollars accumulates in bank, the Direc- 
tors of the said Society for the Relief of Destitute Orphan Boys, assisted by 
the Mayor and Aldermen of the city of New Orleans, who (the said Mayor and 
Aldermen) shall approve of the purchases of real estate and become parties to the 
deeds by which it is acquired, may, from time to time, (as good purchases offer, ) 
invest it in purchases of real estate, (as aforestated,) lots and houses, and lots 
of ground lying within the city of New Orleans and its suburbs, yielding rents 
or likely to yield rents and to increase greatly in value, which real estate, once 
acquired, shall never thereafter be alienated or sold by said institution, but 
shall forever be retained and held by it, and remain its property. The title 
deeds of purchase, by which said institution shall acquire said real estate, shall 
set forth that- it is made from funds of this bequest, and that said real estate 
cannot be sold or alienated by said Society for the Relief of Destitute Orphan 
Boys. The funds, (when accumulated,) as wanted for the payment of the real 
estate when purchased, (but for no other purpose,) shall be drawn from bank 
by the Commissioners and Agents of the general estate, and paid over to the 
Directors of said Society for the Relief of Destitute Orphan Boys, and the 
Mayor and Aldermen of the city of New Orleans. I recommend to the Direc- 
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eeeeneemad tors of the Society for the Relief of Destitute Orphan Boys to keep 
New Onveaxs. houses as may be purchased or built with the funds from this bequest redal % 
ly insured against all risk by fire, by which means, in case of ae z 


would have the means to reconstruct them.” 

The prayer of the petition is for an absolute judgment against the citeniy 
solido for the sum of four hundred thousand dollars, with interest from the 
testator’s death ; or if that cannot be allowed, for a judgment for said sum ang 
interest, to be paid in manner and form as prescribed in the will, and that ithe 
decreed that the sum of seventy thousand dollars is now due as one-eighth part 
of the revenues hitherto accrued; there is also a prayer that the money arising 
from the judgment asked for may be ordered to be paid into bank, that the 
directions of the testator might be carried into effect in exact terms; and the 
petition closes with a prayer for general relief by such orders and decrees ag 
may comport with law and equity and secure the rights of the plaintiff under 
the will. 

To these somewhat confused ascites the cities filed separate answers, The 
city of New Orleans. denied the plaintiff's capacity, and after pleading the 
general issue, averred that, by the terms of the will under which alone the 
plaintiff has any claim, the annuity demanded was to be set aside by the Com. 
missioners and Agents of the general estate until it should amount to fou 
hundred thousand dollars, and that no portion of it was to be paid over to the 
Directors of the Society for Orphan Boys until then, but that it was to remain 
under the exclusive control and management of the Agents and Commissioners, 
and that the plaintiff could not ask that any of the conditions annexed to the 
legacy should be disregarded or modified ; that the respondent did not have 
under its control any part of said annuity, and could not, under the will, take 
it from the possession and control of the said Commissioners and Agents; 
finally, this city denied its solidary liability. 

The city of Baltimore, after a general denial, except as to the alleged pro 
visions of the will, pleaded that the action could not be maintained on the face 
of the proceedings, and that a suit between the two defendants for a partition 
of the property of the succession, had been instituted, under a law of the State, 
in the Fifth District Court of New Orleans and transferred to the Circuit Court 


of the United States for the Eastern District of Louisiana, the pendency of. 


which suit was a sufficient reason why the present action could not be main- 
tained. 

A trial having been had under these pleadings, the District Judge gave a de- 
cree in favor of the plaintiff for the sum of four hundred thousand dollars, with 
the qualification that, until the further order of the court, the execution of this 
judgment should be confined to the mode pointed out in the will, to wit: by 
the application of one-eighth part of the nett yearly revenue or rents of the 
general estate of John McDonogh to be set apart yearly by the defendants, 
through their Agents or Commissioners, or such other department of adminis 
tration as they may, from time to time, confide the administration of said pro- 
perty to; the same to be deposited in some regular chartered bank in the city 
of New Orleans, which will pay an interest on deposits, if any such there be, 
and if none, then in some duly incorporated bank, until such time as the whole 
sum should amount to $400,000; it was further adjudged that, as the eighth 
part of the yearly revenues which had been received by the defendants up to 
the 30th June, 1856, was found, under the evidence, to amount to the sum of 
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farther ordered, that if the defendants should divert any part of the said estate 

from the uses to which it was destined by the will by partition between them- 

selves, or otherwise destroy said estate, or so administer the same that it could 

pot be ascertained what the nett yearly revenues were, that, in such case, the 

plaintiff should immediately have execution for the sum of $400,000, or such 
thereof as might be due thereon. 

The defendants have appealed. The plaintiffs, joining issue on the appeal, 
have prayed that the judgment be amended in their favor, first, by making it 
absolute and executory for $400,000 and interest as prayed for; or, secondly,” 
by ordering the defendants to deposit immediately in bank the sum of $75,000. 

The plaintiff’s demand for $400,000, to be levied immediately by execution 
out of the property of the universal legatees, is not in accordance with the 
testator’s will. 

The defendants’ refusal to do anything towards carrying into effect the chari- 
table bequest in favor of the plaintiff, because some portions of the testator’s 
scheme for executing the charity are impracticable, is also repugnant to the 
testator’s intention as well as to protestations made by the cities while their 
own claims under the wi'l were in jeopardy. 

The testator has not bequeathed the sum of four hundred thousand dollars 
absolutely to the plaintiff. All he ever intended to give the society was an 
annuity, not of any fixed sum, but which should fluctuate with the profits of 
the estate left to his universal heirs, under a charge to pay the annuity out of 
such profits. It may happen that the eighth part of the yearly revenues will 
never reach the sum of $400,000; if they should, the annuity is to cease when 
that amount shall have been paid over. The estate left to the cities may perish 
or become fruitless befere that amount can be realized. If so, the charge upon 
the cities in favor of the plaintiff will also perish. There being no fixed and 
jiquidated debt due by the cities to the Society for the Relief of Orphan Boys, 
except so far as the past revenues are concerned, which alone are susceptible of 
ascertainment, it would be idle for us to endeavor to pierce the future and to 
regulate the rights of the parties hereafter. Those rights will depend upon 
facts which time alone can develop. There may be various causes which will 
operate eventually to defeat the annuity. 

All that portion of the judgment which prescribes for the future claims of 


‘the society, must therefore be reversed ; and our attention will be restricted to 


a consideration of this question: what legal claim has the plaintiff to a present 
judgment against the cities, predicated upon past facts which are in evidence 
before us ? 

The utmost limit of this claim is the cnnclipate of the annual revenues ac- 
crued up to the time the evidence was closed in the court below. That sum, 
ending with the 30th June, 1856, was estimated, upon the report of an auditor, 
at $12,534 094, and we are not satisfied that there was manifest error in the 


‘calculation. We are the less disposed to question its co ess, as it was the 


duty of the defendants so to have kept their accounts eso disclose the true 
state of the revenue. If there is any uncertainty, it is attributable to them, 
and they should not profit by their own neglect. 


9 





09%, the defendants should forthwith deposit said sum in bank as Gustesente 
directed, to be withdrawn in the manner prescribed by the testator; it was New Ouzams. 
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OnruaxSocmrr “The capacity of the plaintiff to take a bequest is undeniable, and we Ct 


e. 
ORLEANS. understand that point to have been controverted in this court. The Society for 


the Relief of Destitute Orphan Boys existed as a legal corporation at the ting 
of the opening of the succession. See Acts 1825, p. 92; do. 1887, p. 6. 

The pendency of a suit between the two cities for a partition of the sucog. 
sion, is no bar to an action for such instalments of the annuity bequeathed ip 
the plaintiff as have fallen due. As our inquiries are limited to this branch of 
the plaintiff’s demand, we need not speculate upon the consequences of 
tition, should it be decreed, nor determine whether the cities will still be bound 
to pay pro rata out of the revenues of their respective shares of the 
after a partition, without regard to the transmutations of form which the pro. 
perty may undergo. 

All the other defences pleaded may be considered under our general question: 
is the bequest to the plaintiff such a one as the defendants may be compelled 
by a decree of the court to execute with regard to such instalments of the an. 
nuity as have fallen due? 

We have no hesitation in answering this question affirmatively. 

A comparison of all the parts of the will, touching this bequest, will show 
that the testator intended the Society for the Relief of Destitute Orphan Boys 
to be the sole recipient of this portion of his bounty. The legacy is made 
directly to that institution for the purpose of enabling it to invest the money in 
real estate for the benefit of the institution. The society was forbidden to 
alienate the lands acquired by the fund proceeding from the bequest, a prohibi- 
tion entirely unmeaning if the testator did not intend the property thus acquired 
to belong exclusively to the society. Indeed, he expressly declared that the 
real estate so acquired should forever be retained and held by the institution 
and remain its property. The direction, therefore, that the Mayor and Alder. 
men of the city of New Orleans should assist in making the investments, ap- 
prove the purchases, and become parties to the title deeds, was a matter of mere 
form, not intended to clothe the city with a beneficial interest in any portion of 
this bequest. 

The inquiry then arises, whether this provision of the will, respecting the 
mode of investment, can operate to annul or defeat the bequest? If it be re- 
garded as a mere recommendation to the city to lend its advice to the society 
in investing the funds, it is plain that no such result could follow. If, on the 
other hand, it be regarded as mandatory, and as imposing a condition, charge 
or mode upon the testamentary disposition in favor of the society, we are equal- 
ly clear that it cannot operate to defeat the legacy. It was not in the power 
of the testator to compel the city, through its Mayor and Aldermen, to become 
a party to purchases in real estate in which it was to have no interest. The 
condition, charge or mode was therefore contrary to law and is to be reputed as 
not written. ©. C., 1506. The refusal of the city hitherto to take any steps 
toward the fulfilment of the testator’s wishes in this regard, shows that a volun- 
tary compliance therewith is not intended. 

In the vain hope of erecting his succession into a juridical person and endow- 
ing it with immorthtty, the testator sought to remove it from the direct control 


of his instituted heirs, by requiring the city of New Orleans to elect annually . 


three Commissioners and the city of Baltimore three Agents, to whom he gave 
the seizin of his real estate, and who were to have the sole management of the 
property, collect the rents, pay the annuities, &c. The cities, accordingly, in 
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this suit, seem to disclaim the right to depart in any particular from Onenan Soquny 

ions of the testator in this respect, and to intimate that they are not New Onuzaxe, 

res for the acts of these Commissioners and Agents, and have no powers 

tof them. This line of defence is inconsistent with the course of 

reasoning by which alone the cities were able to succeed in maintaining their 

title as testamentary heirs against the heirs at law and the alternate legatees, 

the States of Louisiana and Maryland: It was an idle conceit of the testator 

that he could thus split up the title to his property, forever separate the seizin 

and the ownership, and constitute a perpetual Board of Commissioners and 

Agents, deriving their powers from his sovereign will, to keep watch over the 
cities whom he made his heirs. 

It was contrary to law and to public policy thus to fetter the dominion of the 
cities over property which hes been adjudged to be theirs. It was beyond the 
power of the deceased so to complicate the simple tenures by which alone our 
laws permit property to be held. No man’s will is above the law. 

The cities have followed the recommendation of the testator so far as to ap- 
point Commissioners and Agents, and, in so doing, we do not intend to say they 
have violated any Jaw. But it was their voluntary act, and it does not release 
them from the obligation to pay the lawful annuities out of the revenues of pro- 
perty which they received and hold as absolute owners, subject only to the pay- 
ment of the annuities. Those Commissioners and Agents derive all their 
powers solely from the cities which appointed them, and not from the testator’s 
will, All those portions of the will which might be construed as making it 
compulsory upon the universal legatees to appoint such agents, and all those 
provisions which purport to give the agents seizin, or to confer upon them any 
powers emanating from the testator’s volition, are as if they were never written ; 
because such provisions defy the law, they are annihilated by the law. 

In adjudicating upon this case, therefore, we leave out of view the Agents 
whom the cities have seen fit to appoint, the principals themselves being parties 
, before us. 

The cities then cannot escape the plaintiff’s demand, by saying it is the duty 
of the Commissioners and Agents to deposit the moneys in bank ; for, if it is, 
it is no less the duty of the cities to make them do so. 

But the money was only to be deposited in bank until such time as the Socie- 
ty for the Relief of Orphans should want it for investment, not, as erroneous- 
ly suggested in one of the answers, until the full sum of $400,000 should be 
realized from this portion of the revenues. We think the intention was that 
the funds should be demandable by the society as often as once a year, if the 
Directors should see fit to make investments as often as that. We infer from 
the present petition that they now wish to invest what has accrued out of the 
revenues, towards the payment of their annuity ; and, disregarding all the ille- 
gal modes, charges and conditions to which we have adverted, we think the 
plaintiff is entitled to an absolute judgment against the defendants for the sum 
of $12,584 09%, as constituting the eighth part of the revenues of the MeDonogh 
estate up to the 30th June, 1856, and that in all other respects the plaintiff's 
demand should be dismissed. 

We have not deemed it necessary to enter upon the enquiry, whether this be- 
quest of an annuity may be considered as an usufruct sub modo under the Ar- 
ticle 602 of the Civil Code. If it be, it isa very peculiar usufruct, unaccom- 
panied by any right of possession in the usufructuary as to the real estate 
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Ourtian Boomers burdened with it, and therefore not subjected to the rules of usufruct in gene. : 


SUPREME COURT OF LOUISIANA, 


New Ontesxs. ral. It would be premature to decide now whether the annuity will cease a 


the expiration of Gity years by reason of the rule laid down in Article — 
the Civil Code. 

It is, therefore, ordered that the judgment of the District Court be evita 
and reversed; and, proceeding to render such judgment as, in our opinion, 
should have hee pronounced below, it is ordered, adjudged and decreed, that 


the plaintiff, the Society for the Relief of Destitute Orphan Boys, do have and | 


recover of the defendants, the cities of New Orleans and Baltimore, the sum of 
twelve thousand five hundred and thirty-four dollars and nine and five-eighths 
cents, the same being the amount of the annuity bequeathed to the plaintiff by 
the will of the late John McDonogh, estimated to have fallen due up to the 30th 
June, 1856; and it is further ordered and adjudged, that all other portions of 
the plaintiff’s demand be dismissed as in case of non-suit, and that the costs of 
the District Court be borne by the defendants and appellants, and the costs of 
this appeal by the plaintiff and appellee. 


Joun P. Mason, Ex’r, v. E. B. Futter and G. M Wixtttams, Sheriff 


A judicial bond must be construed by reference te the order of court, in. pursuance of which it was, 
given. 

When, by a clerical inadvertence, at the time of signing the bond, it was not filled up with the 
amount fixed as the penalty, but a blank space left for its insertion, the law implies that the bond 


was given for the sum fixed by the order, and the principal and sureties will be bound thereby for 
that amount. 


Clerks of court have not the power to grant orders of seizure and sale. 

The power conferred on Clerks of court (out of the parish of Orleans) to grant orders for the aale 
of succession property is confined to such orders as are required and asked for by Curators, Ad~ 
ministrators and Executors in the regular course of their administration. Such orders cannot be 
made by the Clerk, at the instance of creditors, to inforce the payment of a debt. 


4 PPEAL from the District Court of Tensas, Snyder, J. 
Thomas P. Farrar, for plaintiff and appellant. Stacy & Sparrow, for de- 
fendants: 

Sporrorp, J. The plaintiff has appealed from a judgment dissolving an in+ 
junction he had sued out against an order of sale. 

The injunction was dissolved below upon the ground. that no legal bond. was 
given. 

The District Judge granted the order of injunction “upon petitioner giving 
bond and security, conditioned according to law, in the sum of fifteen hundred 
dollars.” 

Thereupon, and on the same day, the petitioner, with two sureties, signeda 
bond reciting the cause for which it was given, and. conditioned to pay all such 
damages as might be sustained by the defendant, Hera B. Fuller, in case it be 
decided that said order of injunction was improperly obtained. 

By a clerical inadvertence the sum of fifteen hundred dollars was not stated 
in the instrument as the penalty of the bond, a blank space being left where 
the penalty was referred to. 
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“The District Judge thought this omission fatal to the validity of the bond. 

Weare of the opposite opinion. The principal and sureties could not have 
gscaped from liability upon this bond on the ground of such omission. It being 
8 judicial bond, it must be constructed by reference to the order in pursuance 
of which it was given. The order fixed the penalty at the sum of fifteen hun- 
dred dollars. The law, therefore, implies that the bond given under the order 
was given for that sum; no specific sum being named therein, but a hiatus left 
for its insertion. 

It has been said by our predecessors that, in a judicial bond, “any clause 
which is superadded must be rejected, and any that is omitted supplied.” 
Slocomd v. Robert, 16 L. R. 174; Welsh v. Thorn, Tb. 196. And it has been 
several times held that a clerical omission of this character may be supplied 
afterwards, so as to bind the parties who sign a judicial bond with a blank 
space left for the penalty. See Breedlove v. Johnston, 2 N. 8. 517; State of 
Louisiana v. Judge of First District, 19 L. R. 179; Eyssallenne v. Citizens’ 
Bank, 3 An. 663. 

We think the blank in this bond could have been filled up at any time with 
the sum for which it was given, and that the motion to dissolve on this ground 
should be overruled. 

But the appellee contends that the injunction should be dissolved upen its 
merits; that is, that the allegations and proofs did not authorize a stay of the 
proceedings enjoined. And it seems, from another injunction sued out by the 
same plaintiff, now before us, that the District Judge was of this opinion. 

In this view of the case we are also unable to concur. 

The order granted and enjoined was in effect an order of seizure and sale, an 
executory process of the most summary and stringent kind. An order and 
process which it was incompetent for the Clerk of the District Court for the 
parish of Tensas to grant, in this form, and under the petition filed by the 
ereditor Fuller. 

In pursuanee of the Article 76 of our present Constitution, the Act of April 
30th, 1853, (Sess. Acts, 294,) empowered Clerks of courts (out of the parish 
of Orleans) amongst other things, “to grant orders for the sale of suceession 
property.” We interpret this to mean such orders as are required or asked for 
by Curators, Administrators and Executors in the regular course of their admin- 
tration; such orders as they ask for the sale of so much of the property as may 
be necessary to pay the debts in general which are exigible, orders which are 
therefore properly granted er parte. 

Here the applicant for the order is not the executor, but a creditor who is 
really acting adversely to the executor, that is, he seeks to compel a sale of 
property under the administration of the executor which the executer is un- 
willing to have sold in the mode ordered; a proceeding which should be had con- 
tradictorily with the executor, and would, therefore, require, in passing upon. 
it, a judicial discretion which has not been vested in the Clerk of the District 
Court; and finally the order is not to sell property ef the succession te pay 
debts in general, but to sell a specific piece of property on which a vendor's 
privilege is claimed, to pay by preference a specific debt held by the creditor 
who seeks to procure the order, in a petition drawn up nearly in the form of 
a petition for a seizure and sale. 

The creditor should have resorted to the District Court, either to proeure an 
order of seizure and sale or a rule on the executor to show cause why the pro- 
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perty should not be sold according to the Articles 990, 991 and 992 of the gj 


of Practice. 

It is, therefore, ordered that the judgment of the District Court be aveiaas 
and reversed, and that the injunction sued out in this case be reinstated and 
made perpetual, with costs in both courts. a 





Cuar.tes GorrscuaLK v. His Creprrors. 


A syndic who has a surplus in his hands, after paying all the debts placed upon his tableau of distri. 
bution, is not bound to pay over such balance to the ceding debtor, if subsequent to the filing of 
the tableau new debts were discovered to exist. The syndic is bound to administer any surplus 
in his hands for the benefit of such newly discovered creditors, and until all the creditors are paid 
the assets in the hands of the syndic must be applied to the payment of the debts of the in. 
solvent. 


PPEAL from the Fourth District Court of New Orleans, Reynelda, J. 
St. Paul & Bouny, for plaintiff and appellant. A. & A. Pitot, for de 
fendants. 

Lea, J. Charles Gottschalk, being embarrassed in his affairs, made an ap. 
plication to his creditors for a respite, which being refused, his application, in 
accordance with the provisions of the law, was converted into a surrender of 
his property. B. Rodriguez, who was appointed syndic, sold the surrendered 
assets and filed a tableau of distribution, showing a surplus of $1541 25, after 
paying all the debts on the tableau; several oppositions were made, and after 
trial, the tableau was reformed by the judgment of the court. From this judg. 
ment no appeal was taken. 

To enforce the payment of the balance apparently due to the insolvent, ag 
ascertained and recognized by the judgment of homologation, he obtained s 
writ of fi. fa. against the syndic personally. The syndic obtained an injunction 
restraining the execution of this judgment, on the ground that, subsequent to 
the filing of the tableau, new debts had been discovered, of which the syndic 
had no previous knowledge, and which, as syndic he was bound to protect, and 
which, when paid, would absorb the balance remaining in his hands, with the 
exception of about $20. 

From a judgment dismissing a rule taken to set aside the injunction, Gott 
chalk has appealed. The syndic claimed the right, under the circumstances, 
to file another tableau before being compelled to pay over any balance to the 
ceding debtor. 

We find no error to the prejudice of the appellant in the judgment appealed 
from, and the appellee has not asked for any amendment of the judgment in 
his favor. The District Judge abstained from rendering any judgment on the 
merits of the injunction suit, though the issues appear to have been presented 
on the trial of the rule. The only question, therefore, to be solved is whether 
a syndic who has a surplus in his hands after paying all the debts placed upon 
his tableau of distribution, duly homologated, can retain that surplus for the 
purpose of distributing the same among the newly discovered creditors of the 


insolvent. 
The trust assumed by a syndic is that he will administer the assets surrem 


dered by the insolvent for the benefit of his creditors. A tableau of distribu: 


be 
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tion, duly homologated, constitutes, with some qualifications, a judgment con- Gorrsowaur 


dusive upon the creditors, so far as it affects the fund distributed; but the 
rights of creditors upon any part of the assets not distributed are not affected 

such judgment, and the syndic is bound to administer any surplus in his 
hands for their benefit; and until all the creditors who have any claims against 
the insolvent are paid, the syndic who has any of the surrendered assets in his 
hands cannot be said to have fully administered his trust. 

In the case at bar, the syndic had assets in his hands which he contends 
were applicable to the payment of the debts of newly discovered creditors, and 
we find nothing in the evidence which would have justified the District Judge 
jn setting aside the injunction on the grounds urged in the rule. 

Whether the syndic has fully administered or not, and whether there are 
debts due by the ceding debtor yet unpaid, are questions of fact, which, under 
the pleadings, we think should be disposed of on the final adjudication, upon the 
issues in the injunction suit. At any rate, we think, under the pleadings and 
evidence, as presented in the record, the District Judge could not with propriety 
have set aside the injunction. The case of Laforest v. His Creditors, quoted 
in the brief of counsel is not in point. In that case the judgment was based 
upon the fact that all the assets surrendered had been distributed among the 
ereditors, and that the functions of the syndic were consequently at an end. 

Judgment affirmed. 





P. F. Novvet, Syndic, v. Hers or J. B. Armanr. 


When the defendant in a petitory action has called in his warrantor with whom issue is joined, the 
plaintiff cannot appeal from a judgment against him without making the warrantor a party to the 
appeal. If there be no appeal bond given in favor of the warrantor the appeal will be dismissed, 

If the appeal bond was insufficient at the time the appeal was brought up, the defect cannot be sub- 
sequently cured by the substitution of another bond. 


PPEAL from the District court of the parish of St. James, Ratliff, J., pre- 
siding. Collins, for plaintiff and appellant. Berault & Legendre, for de- 
fendant. 

Voorntes, J. The defendants and appellees claim the dismissal of the appeal 
in this case, on the ground that no appeal bond has been given in favor of the 
defendants’ warrantors by the plaintiff and appellant, and that said warrantors 
have not been made parties to the appeal. 

This is a petitory action brought by the plaintiff for the recovery of a female 
slave and her child, in which the appellees’ vendors were called in warranty, 
and joined issue in the case. A devolutive appeal from the judgment rendered 
in favor of the defendants against the plaintiff was granted, generally,,on the 
motion of the latter, returnable to this court, according to law. The appeal 
bond, executed and filed by the plaintiff on the 24th of November, 1856, is in 
favor of the Heirs of J. B. Armant alone. Appeals from the parish of St. 
James are returnable, under the Statute, on the fourth Monday of January. 
The transcript in this case was filed on the 6th of January, and the motion to 
dismiss on the 19th of January. The next day after the return day, on the 
argument of the motion to dismiss, the appellant tendered a new bond, executed 
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in favor of the defendants and warrantors, and also applied for a writ of con. q 


tiorari, in order to complete the record by inserting the new bond in it 

We are of opinion that the motion to dismiss the appeal is well taken, Itis 
well settled, that all the parties having an interest in maintaining the j 
sought to be reversed or amended, should be made parties to the appeal. The 
warrantors in this case clearly have such an interest. It was, therefore, essen. 
tial to give a bond in their favor. See the case of Hewson v. Creswell, 10 An 
232, and the authorities there quoted. 

But it is insisted by the appellant that he is entitled to relief at our 
inasmuch, as he has made an application within three days after the return day 
to be permitted to supply the requisite bond. The case of Boulignyy, ¥ 
White & Co., 5 An. 31, on which he relies, does not, in our opinion, authorize 
us to grant him the relief which he asks. As the record was complete when 
filed in this court, it is clear, therefore, that there is no ground to authorize the 
issuing of the writ of certiorari. The only inquiry which can be made in this 
case is, whether the bond was, at the time the appeal was taken, such a bond 
as the law required. If the bond was insufficient at the time the appeal was 
brought up, the defect cannot be cured by the substitution of another bond, 
10 An. 155; 6 L. 586. 

It is, therefore, ordered that the appeal be dismissed at the appellants’ costs, 


Succession or T. F. Minvienre. 


Where a tableau of distribution, filed by the executor, has been advertised and published in the man- 
ner required by law, after the expiration of the delay given by such notice, if no opposition be 
made the law makes it the duty of the Judge to grant an order authorizing the executor te pay 
the creditors according to his tableau. 

If, at the expiration of the legal delay, the tableau is homologated, except so far as opposed, those 
creditors whose claims are not contested have a right to immediate payment, without waiting for 
the delay for a suspensive appeal from the judgment of homologation. 

The executor is bound for five per cent. interest on the dividends allowed by the tableau to the cred- 
itors whese claims are not eppesed, frem the date of the service of a rule on him to coerce pay- 
ment. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
H. Griffon, for appellants on rule. C. Dufour, for defendant and ap- 

pellee. 

Voornres, J. This is an appeal from a judgment dismissing a rule taken on 
the dative testamentary executor by several of the creditors of the succession, 

The appellants were classed as ordinary creditors on the provisional tableau 
of distribution, filed in this case on the 13th of February, 1856, for their re 
spective claims amounting in the aggregate to the sum of $12,282 53. 

Oppositions were made to several of the claims on the tableau, but to none 
of those of the appellants. The tabieau, so far as not opposed, was duly homo- 
logated on the 26th of February, 1856, giving to the ordinary creditors a divi- 
dend of sixty-one per cent. But, on retaining a sum sufficient to pay certain 
claims in contestation, it would seem that the dividends had to be reduced, 
making it about fifty-seven per cent. 
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There was no appeal taken from the judgment thus homologating the pro- Svcomsmon or 


yisional tableau. 
On the. refusal of the executor to pay them their respective shares in the 


surplus to be thus distributed among the ordinary creditors, the appellants 
took a rule upon him on the 29th of April, 1856, to show cause why he should 
not be compelled to do so. 

The executor filed an answer to the rule on the 12th of May, 1856, alleging, 
as grounds for his refusal, that the delay for a suspensive appeal from the judg- 
ment of homologation had not then expired, so as to authorize such distribution 
or payment. » 

We consider the grounds taken by the executor to be untenable. On filing 
a statement or tableau of distribution by an executor, public notice thereof is 
required to be advertised and published in the manner prescribed under the 
provisions of Article 1172 of the Civil Code. After the expiration of the delay 
given by such notice, if no opposition be made, the law makes it the duty of 
the Judge to grant an order authorizing the executor to pay the creditors ac- 
cording to his statement or tableau. After such authorization no discretion is 
left to the executor, he must pay immediately the creditors whose debts or 
privileges are not contested. He can only retain in his hands a sufficient sum 
to pay such claims as are in contestation; C. C. 1173, 1174, 1175. In this 
case, we think, the executor was bound to pay the appellants, on the homolo- 
gation of his tableau, their proportion of the surplus in his hands after making 
such reservation. It is true, on the trial of the rule, the executor made a prof- 
fer to distribute the funds according to the judgment, provided the creditors 
would give him a full receipt. But such a conditional proffer did not, in our 
opinion, afford a legal or equitable excuse for him to withhold the payment of 
the appellants’ claims. We are of opinion he is bound for the payment of in- 
terest on the dividends coming to the appellants at the rate of five per cent. 
from the service of the rule upon him. C. P., Art. 1007; 10 R. R. 479. 

It is, therefore, ordered that the judgment of the court below be reversed, 
that the rule so taken be reinstated and made absolute, the appellee to pay the 
plaintiffs interest on the dividends to which they are respectively entitled from 
the 29th of April, 1856, until paid, and the costs of both courts. 

Merrick, C. J., dissenting. I think the executor is not bound to pay the 
sums proposed to be distributed by his account until the delay for a suspensive 
appeal has expired. Otherwise, he might be ruined by a suspensive appeal 
and a reversal of the judgment on an assignment of errors. The delay having 
expired in this case, and the judgment having become executory, I concur in 
the decree, although not in the reasoning of the majority of the court in this 


particular. 
Re-hearing refused. 
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Watpo & Hocnes v. E. Ancomar et als. 


Several distinct causes of action cannot be eumulated against several defendants in one Suit, uniesy 
the defendants have a common interest to be adjudicated upon in one judgment, 

Proceedings, under the Act of 1840, against a defendant for fraud, may be cumulated with a Tevogg. 
tory action for the rescission of the alleged fraudulent sale ; and in such a proceeding it is not only 
the right but the duty of the plaintiff to make parties to the suit all who have an interest to}. 
affected by the judgment. é 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
George L. Bright, for plaintiffs and appellants. Clarke & Bayne, Single. 
ton & Clack and Price & Day, for defendants. 

Lea, J. The plaintiffs allege that, being judgment creditors of Eugene An 
gomar, they caused to be seized on execution the steamer Red River, the pro. 
perty of said Angomar. 

They further allege that certain judgment creditors of James W. Moore have 
seized the said steamer, by virtue of writs of fier facias issued in their respec. 
tive suits; that said steamer is not the property of Moore, but that of their 
judgment debtor, Angomar ; that the sale made to Moore, if any such sale was 
made, is simulated and made to defeat the rights of the plaintiff; they pray 
that the steamer Red River be decreed, contradictorily with the judgment 
creditors of Moore, to be the property of Angomar, and that they be paid the 
amount of their judgment out of the proceeds of the sale of the boat. They 
further ask that Angomar be decreed guilty of fraud, and punished in accord- 
ance with the provisions of the Act of 1840. 

To this form of proceeding the defendants have excepted, Cooper & Neibert, 
on the ground “that the allegations are too vague and. general, that the judg- 
ments of the court cannot be annulled or avoided in this form, and that thig is 
not in truth and in fact a revocatory action,” wherefore they ask that the plain- 
tiff’s petition be dismissed. 

The other judgment creditors of Moore join in the exception. Angomar algo 
excepts, on the ground “that he cannot be joined with any of the defendants in 
this proceeding except Moore, and that the joining of the other parties with this 
defendant is contrary to the rules of pleading and inadmissible.” 

The defendant Angomar, as well as the other parties defendant, have a right 
to object to a cumulation of several distinct causes of action against several de- 
fendants, unless they have a common interest to be adjudicated upon in one 
judgment. 

Upon principle, there can be no objection to the comulation of a proceeding, 
under the Act of 1840, against a defendant for fraud, with a revocatory action 
for the rescission of the alleged fraudulent sale; and in such proceedings itis 
not cnly the right but the duty of the plaintiff to make parties to the suit all 
who have an interest to be affected by the judgment. To test the validity of 
the exceptions filed in this case, therefore, it is proper to consider how far the 
defendants, who are creditors of Moore, can be legally affected by the judgment 
prayed for in this case. 

Though it is not distinctly averred in the petition, it has been assumed in ar- 
gument, and indeed it follows necessarily from the nature of the demand, that 
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the judgment creditors of Moore have, in virtue of their execution, seized and 
wld the steamer Red River as the property of their debtor. A prayer claiming 
the proceeds of the sale, not only presupposes a sale, but implies a ratification 
of it, The creditors of Moore have possession, therefore, of nothing but the 
proceeds of a sale made under an execution against the property of their judg- 
ment debtor. 

It is to be remarked that the proceedings in the suit of the plaintiffs against 
Angomar are entirely independent of those instituted against Moore by his 
creditors. Upon what principle, then, can the plaintiffs claim the proceeds re- 
alized under the execution against Moore. Not on the ground that they have 
any privilege upon the proceeds, for they have no claim whatever against Moore, 
nor indeed have they alleged any ground upon which a privilege could be re- 
cognized. Neither can they claim a participation in the proceeds, on the ground 
that they had a right to ratify the sale and claim the price; for, in the first 
place, the steamer was not sold as the property of their judgment debtor, and 
secondly, no one but the real owner could ratify a sale of his property made 
without lawful authority. 

Again, if the steamer Red River is not the property of Moore, but is the pro- 
perty of Angomar, we are at a loss to perceive how any of the rights of the 
plaintiff have been infringed by the acts of Moore’s creditors. 

The sale of the property of another is null. The plaintiffs themselves ask 
that we shall decree the property in this case to be the property of Angomar. 
This is substantially asking for a judgment decreeing the nullity of the sale, 
though, at the same time, they virtually sue in affirmance of the sale by asking 
for a distribution of the proceeds. 

If the steamer Red River belongs to Angomar, she is now in every respect 
as liable to seizure at the suit of Angomar’s creditors as she was before proceed- 
ings were instituted by the creditors of Moore. It is true that, in case of an 
eviction, the purchaser under the judicial sale at the suit of Moore's creditors 
would have recourse for reimbursement against both the seized debtor and the 
seizing creditors. But the plaintiffs stand in no such relation to the defendants ; 
there is no privity of contract between the plaintiffs and the creditors of Moore 
in reference to Moore’s title to the steamer, nor can the plaintiff rely upon any 
implied warranty of a title which they are themselves attacking. We cannot 
perceive, therefore, upon what principle the judgment creditors of Moore can 
be made parties to this litigation, since they have no interest which can be legally 
affected by the proceedings. 

The District Judge, therefore, was right in refusing to allow the proceedings 
against Angomar and Moore to be cumulated with those against Moore's judg- 
ment creditors. The defendant Angomar has joined in the appeal taken in this 
case, and asks that the judgment be amended in his favor by dismissing the 
plaintiffs’ suit altogether, but we think the decree of the District Court is sup- 
ported by the provisions of the statute of 1840, and is sanctioned by authority 
and practice. 

It is ordered that the judgment be affirmed. 

Merrick, C. J. I do not think it necessarily appears from the petition that 
the steamboat was sold prior to the institution of the suit. Even if it did so 
appear, I am not prepared to say that the plaintiffs might not in a proper case 
claim the proceeds of the boat, where they might have claimed the boat itself, 
as the property of their debtor. 
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Nevertheless I concur in the decree in this case, on the ground that the 
tion is too vague to maintain the action. The plaintiffs allege no prior gej; a 
nor superior privilege upon the boat, neither do they allege that Angomap is Re 
insolvent and has no other property to satisfy their judgment. If Angomar 


has other property to meet their judgment plaintiffs are not injured. e 
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Antoine Avupricu v. Clementine Lamorue et al, 


The wife who had obtained a separation of her property from her husband in his lifetime, in onde 
to exercise the right of accepting the community, is bound, on the death of her husband, tocansg 
an inventory to be made. 

The law presumes the acceptance of the community by the wife, when it is dissolved by the death of 
the husband, but where it had been previously dissolved by a judgment of separation of property, | 
the renunciation by the wife is presumed if, at the death of the husband, she does not cause ay 
inventory to be made. 

Notwithstanding such implied renunciation, the concealment by her, or making away with any of 
the effects of the community, would render her liable as a partner. 


PPEAL from the District Court of Lafourche, Randall, J. 
Beatty & Bush, for plaintiff and appellant. J. J. Roman and C. Beleher, 
for defendants. 

Voorntes, J. The plaintiff, a creditor of the succession of the late Jacque 
Folse, seeks to make the defendants, the widow and heirs of the deceased, liable 
for the payment of his claim, on the allegation that they have taken and re 
tained possession of the property and effects of the estate of said deceased. 

It is shown by the evidence that, on the Ist of June, 1849, the widow ob 
tained a judgment against her husband, Jacques Folse, for a separation of pro 
perty and the recovery of a certain tract of land and slaves, which she claimed 
as her separate property, and alse for the recovery of the sum of $394 09, the 
value of her movables. Her judgment was duly published in a newspaper, but 
its execution was not followed by a writ of possession or jfieri facias in conse 
quence of the death of her husband, which took place shortly afterwards. Her 
title to the land and slaves, recognized by the judgment as her separate pre 
perty, is however not questioned in this case. The tract of land upon whieh 
she has been living upwards of twenty-five years is her patrimonial estate 
Since the date of her judgment she has been making crops thereon with her 
own slaves, buying stock, mules, &c. For the last two years previous to his 
death, her husband lived apart from her on his own land. Her children con 
tinued to live with her. After his death it does not appear that his widow or 
children ever took any steps to have an inventory made of his property and 
effects, or an administrator of his estate to be appointed. 

There is no evidence to show that the heirs have accepted the succession, 
either expressly or tacitly; hence they are clearly not liable for the paymentof 
the debts. 


But it is argued, as regards the widow, that the mere fact of not having had 
an inventory made within the legal delays has rendered her responsible for the 
debts of the community. It is clear that her judgment, not impugned by the 
pleadings, must‘have its effect. C. C. 2403. The question then arises whether, 
under these circumstances, it was her duty to have had an inventory made, in 
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order to preserve the faculty of renouncing the community of acquets and 
gains. , are 

The Civil Code evidently makes, we think, a distinction between the surviv- 

who has obtained a judgment of separation of property and the one 
who has not. It is the duty of the former to cause an inventory to be made, 
jn order to exercise the right of accepting the community, if such be her in- 
terest; whilst the latter must comply with this formality, in order to secure to 
her the privilege of renouncing it. In other words, the law presumes the ac- 
ceptance of the widow when the community has been dissolved by the death of 
the husband ; and the presumption of renunciation takes place when a judgment 
of separation has put an end to to the community. C. C. 2382, 2404. 

“Jusqu’ déclaration contraire faite par elle dans les formes et sous les con- 
ditions voulues, elle est ici présumée acceptante, et cette qualité lui est défini- 
tivement imprimée a défaut de l’accomplissement de ces conditions dans le délai 
fixé; tandis que, dans l'autre cas, (where a judgment of separation has been 
obtained, ) c'est la renonciation qui se présume jusqu’a déclaration contraire, et 
qui demeure définitive @ défaut de déclaration.” 5 Marcadé, p. 597, § 1. 

Article 2404 of our Code is borrowed from the Napoleon Code, and differs 
from it in this respect, that the former uses the words: “The wife who has ob- 
tained the separation of property may nevertheless,” &c., whilst the latter speaks 
of “la femme divorcée ou séparée de corps.” Yet Marcadé helds that this Arti- 
de applies also to the wife separated in property, and that the presumption is 
established in her case. He says: ‘Nous avons dit que notre article, bien qu'il 
ne parle que de la séparation de corps, s’applique également au cas de séparation 
de biens, dont la loi parait n’avoir pas songé a parler ici, sans doute parce qu'elle 
yenait de s’en occuper longuement dans la section précédente, et que l’applica- 
pilité de l'article & ce cas était d’ailleurs chose évidente et découlante par a@ for- , 
tiori du cas de séparation du corps. 5 Ib. p. 606. § 3. 

Although there is some diversity of opinion in France, as to the application 
of the presumption of renunciation where the widow is separated from her 
husband only in property, yet there exists none in cases of separation from bed 
and board and divorce. The whole difficulty may be considered as done away 
with by the change introduced in our Code, the words “la femme qui est 
séparée de biens,” being substituted for “la divorcée ou separée de corps.” 

By presumption of law Mrs. Folse had renounced the community of acquets 
and gains, and having failed to have an inventory made, she has forfeited the 
right of accepting. Notwithstanding such implied renunciation, the conceal- 
ment or making away with any of the effects of the community would, how- 
ever, make her liable as a partner. C. C. 2387. 

But there is no allegation in the plaintiff’s petition of any such concealment 
or making away with any of the effects. Hence the objection to the evidence 
in relation to the sugar-mill was well taken by the defendants on the trial below, 
and we have disregarded it. 

It is, therefore, ordered that the judgment of the court below be affirmed, 
with costs. 
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Wiruuam Massey et al. v. J. J. Sreere et al. ‘y 


iy 
The adjudication to the surviving father or mother of property held in common with the minor chit, 
under Articles 388 of the Civil Code, is not restricted to immovables and slaves, 


Where such adjudication takes place, the special mortgage in favor of the minor, resulting vn. - 


adjudication, attaches to such of the property adjudicated as is susceptible of mortgage, | 
right of mortgage in this case is not restricted to the individual share of the minors, but thewhay 


property remains specially mortgaged for the security of the payment of the price of the adja 
cation 


Any one whose rights are affected by such mortgage, may require that the exact amount of the testa. 
tor’s indebtedness to the minors be judicially ascertained. f 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

Durant & Horner, for plaintiffs and appellants. A. Pitot and 4. % 

Jourdan, for defendants. Ml 
Voornies, J. The plaintiffs allege that two judgments were 

obtained by them against the defendant, J. J. Steeg, on which writs of fem 
Jacias were issued and partially executed by the seizure and advertisement 
his real estate for sale by the Sheriff; but that the sale thus announced oof 
not be effected, in consequence of a legal mortgage on the property seized@ 
tablished in favor of Steeg’s minor children by a judgment of the court below, 
rendered on the 8th of May, 1854, whereby said property, including certain 
movables, was adjudicated to said Steeg as property belonging to the comme 
nity which had existed between him and his late wife, Christina Hermai, 
mother of the minors. They further allege, that the rights of said minors ia 


. their mother’s succession could not exceed the undivided half of the real e. 


tate, appraised at $2,000, and the movables, appraised at $800, as shown by 
the inventory ; that this right of mortgage by law should be restricted to one 
undivided half of said real estate, to secure the payment of $1,000, the prin 
of the adjudication thereof to said Steeg, under the Article 338 of the iil 
Code, &c. The petition concludes with a prayer, that the judgment rendered 
on the 8th of May, 1854, adjudicating said property to Steeg, together withthe 
legal mortgage resulting therefrom, be declared null and void; that the one 
undivided half of said real estate be decreed to be free from any incumbrance 
whatever in favor of said minors, and the Recorder of Mortgages ordered’ 
erase said mortgage and to issue a certificate accordingly. 

The defence set up in the answer is the plea of res judicata and the general 
issue. , 

The court below gave judgment in favor of the defendants, and the plain 
tiffs appealed. 

The prescription of one year has also been pleaded by the defendants in this 
court, as a bar to the plaintiff’s right of action. 

in the matter of the succession of Christina Herman, deceased, which was 
lately before us on appeal, a rule was taken on the defendant Steeg to show 
cause why the property which had been adjudicated to him should not be sold 
to pay the debts of the community, of which he was the surviving partner. 
The application was resisted on the ground that William Massey, the plaintiff 
in the rule, was not a creditor of the community. The defence thus set up was 
sustained by the judgment of this court. The plaintiffs, under that decision, 
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must therefore be viewed as creditors of J. J. Steeg, and not of the community. = Masser 


See 11 Ann. 
The Civil Code, Article 338, declares that: ‘‘ Whenever the father or mother 


of a minor has property in common with him, they each can cause it to be ad- 


judicated to them, either in whole or in part, at the price of an estimation made 


by experts appointed and sworn by the Judge, &c.; and in this case the pro- 
go adjudicated shall remain specially mortgaged for the security of the 
payment of the price of the adjudication and the interest thereof.” The term 
“property in common,” used in this article, is general in its application. We 
do not think the adjudication, under the last clause contained in the article, is 
restricted, by implication, to immovables and slaves, as contended for by the 
ts. The evident object of that clause, it strikes us, was to secure to 
the minor the right of mortgage only upon such of the property adjudicated as 
was susceptible of mortgage. Hence, we conclude, that the title to all the pro- 
of the community was legally vested in Steeg by the adjudication. The 
heirs of Christina Herman, deceased, it is perfectly clear, can only claim one- 
half of the price of the adjudication in right of their mother, after deducting 
therefrom the debts of the community which may have been extinguished either 
by novation or payment effected by Steeg, their father and natural tutor, and 
costs incurred in the proceedings relative to the administgation of the estate 
and adjudication of the property to him. It is also clear, that the right of 
mortgage given by law to the minor on his tutor’s property, can only be co- 
extensive with his claim. Hence, it appears to us obvious, that any one whose 
rights stand affected by such mortgage may require that the exact amount of 
the tutor’s indebtedness to the minor be judicially ascertained. 

It is contended by the appellants that the minors’ right of mortgage in this 
case should be restricted to the undivided half, as their share, of the property 
adjudicated to their father. We do not think so. The law expressly declares 
that the property held in common—not the undivided half thereof—may be 
adjudicated to the surviving parent, and so adjudicated shall remain specially 
mortgaged for the security of the payment of the price of the adjudication. 
But conceding it to be as contended for, still it is difficult to perceive in what 
manner such restriction could possibly enure to the benefit of te appellants, 
inasmuch as the law creates in favor of the minor a tacit, independently of the 
special mortgage on the property of his natural tutor, from the day on which 
the tutorship devolved upon the latter, as security for his administration and 
the responsibility resulting from it. C. C. 854; 5 Ann. 565. 

It is, therefore, ordered that the judgment of the court below be affirmed, 
with costs. 
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SUPREME COURT OF LOUISIANA, 


Grorce Conno.ity v. Jonn H. Martin. 


The certificate of the Clerk that “ the transcript contains a true copy of ail the papers ang doeg, 
ments filed and all the proceedings had, all the orders of court of record and all the evidence a4. 
duced by the parties on the trial of the cause, cannet be contradicted by an affidavit in the fq. 
preme Court that the original citation to the defendant was ameng the papers when the Judgment 
by default was rendered and when the appeal was taken.” 


PPEAL from the District Court of Carroll, Snyder, J. 
Short & Parham, for plaintiff. JL. Selby, for defendant and appellant, 

Merrick, C. J. This is a suit upon a promissory note. A judgment by 
default was made final against the defendant, and he appealed. 

A motion is made by the plaintiff and appellee to dismiss the appeal, on the 
ground that the record does not contain the original citation on which the ao 
tion was commenced. 

The Clerk, in his certificate to the record, certifies that the transcript em, 
tained a true copy of all the papers and documents filed, and all the proceed. 
ings had, all the orders of court of record and all the evidence adduced by the 
parties on the trial’of the cause. 

The defendant assigned as error the want of citation ; after the transcript of 
appeal was made out and filed in this court, the certificate of the Clerk was 
produced in which he states that he finds he charged for making out the cit, 
tion and verily believes that the citation issued. The plaintiff’s attorney has 
filed his affidavit in this court, wherein he swears that the citation was among 
the papers of the cause when the judgment by default was rendered, when the 
statement of facts was made out, and when the motion to appeal was taken, and 
that (since the appeal) he and the Clerk made diligent search for the citation 
in vain. 

No application for a writ of certiorari has been made. Being of the opinion 
that the certificate to the transcript of appeal cannot be corrected in the man 
ner attempted i in this case, we are obliged to take the certificate to the trans 
cript as true, *for the purposes of this trial. The motion to dismiss is therefore 
overruled. 

In regard to the errors assigned, we have no evidence in the record that the 
citation was served upon the defendant. The citation being the foundation of 
the action, for the want thereof, in this case, the judgment of the lower court 
must be reversed. 


It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and that this cause be remanded 
to the lower court to be proceeded in according to law, and that the appellee 
pay the costs of appeal. 
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La Senex & Broruer v. N. B. Wurrrietp — Woop & Ouiver v. Tue 
Samz—Rule on J. M. Bett, Sheriff. 


When the Sheriff, before the return day of the writ, had notified the plaintiffs of his release of the 
seizure of a slave on account of an adverse title set up by another, and had called upon both 
parties to point out property subject to seizure, which they failed and refused todo. Held; That 
the subsequent neglect of the Sheriff to return the writ on the return day, did not subject him to 
the statutable remedy by rule, which is not applicable to such acase. The plaintiff should have 
resorted to an ordinary action for damages. 

The Legislature in 1855 having re-enacted the 17th Section of the Act of Tth April, 1826, without 
change, thereby ratified the judicial construction the Act had received. 


PPEAL from the Third District Court of New Orleans, Kennedy J. 
Bradford & Finney and Charles A, Taylor, for Sheriff Bell, appellant, 
Perin & Smiley, for appellees. 

Srorrorp, J. We think the plaintiffs in the present case mistook their re- 
medy. 

The cause of action really is the improper release by the Sheriff of a seizure 
made by him under the plaintiffs’ writs. 

The neglect to return the writs on the return day did not operate any damage 
to the plaintiffs, for the Sheriff, long before the return day, promptly notified 
the plaintiffs of his release of the seizure on account of an adverse title set up 
to the slave seized, and called upon both parties to point out property subject 
to seizure, which they failed and refused to do. 

In the case of Lay v. Boyce, 3 An., 622, it was said that the statute under 
which (as reénacted in sec. 2 of the Act of March 15th, 1855, p. 478) this rule 
was taken “‘ presupposes that the acts or omissions for which the officer is held 
liable, have been prejudicial to the plaintiff in execution. It is not to be pre- 
sumed that the latter was prejudiced by the failure of the Sheriff to advise him 


‘in the particular form of a return, of a fact which that officer had previously 


communicated in another form, in which he is equally required by law to con- 
vey it.” 

In that case the Sheriff was released because he had verbally, but seasonably 
notified the plaintiff of all that the return could have apprised him of, although 
the return was not actually made until long after the return day. 

Here it is conclusively shown that the plaintiffs were notified in time by the 
Sheriff of all that he did, and that they have not suffered at all from his alleged 
laches in not returning the writs on or before the return day, which neglect is 
the only basis of the rule, but that the error of the Sheriff in releasing the 
seizure of a slave is the sole ground of the damage suffered. 

We are of opinion that the plaintiffs should have resorted to an ordinary 
action in damages, and not to the statutable remedy by rule, which was not in- 
tended for a case of this description. - 

We concur with the District Judge in the opinion that the General Assembly 
of 1855, in reénacting the 17th section of the Act of 7th April, 1826, without 
change, ratified the judicial construction which it had received. 

And we are furthermore of the opinion that the Act of March 15th, 1855, 
(p. 253,) in requiring officers who have made seizures under writs of ji. fa. to 
return such writs on the return day thereof, even though the property is still 
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unsold, does not take away the basis for that current of decisions by which the 7 
Sheriff, when proceeded against in the summary mode invoked in this case, hag 


been allowed to excuse himself on showing conclusively that the delay in the 
return has worked no injury to the complainant. 

It is ordered, therefore, that the judgment of the District Court be reversed 
and the rule taken in this case discharged, reserving to the plaintiffs their right 
to proceed against the Sheriff and his sureties in an ordinary action; it jg 
further ordered, that the costs in both courts be paid by the plaintiffs and ap- 
pellees. 





Apam Beratry, Syndic, v. Rose Crement, Widow Térs, 


Endorsements of partial payments in the handwriting of the holder of a written obligation, are not 
of themselves sufficient proof of an interruption of prescription. They will, however, when other 
facts are shown leading inevitably to the conclusion that the holder of the obligation made the 
endorsements before prescription was acquired in favor of the debtor, and against his own interest, 

The assignee of a bank mortgage which, by the charter, is not affected by a succession sale, has the 
same right as the assignor to disregard such sale. 


PPEAL from the Fifth District Court for the Parish of Assumption, Cole, J. 
A. Beatty, for plaintiff. C. Belcher and A. Gentile, for defendant: 

Sporrorp, J. (Bucwanay, J., absent.) The defendant and appellant con- 
tends that her plea of prescription should have been sustained. 3 

Taking into view all the circumstances of the case, we think an interruption 
of prescription has been satisfactorily shown. 

Endorsements of partial payments in the handwriting of the holder of a 
bond are not of themselves sufficient proof of an interruption. But it is 
proved here, not only that the endorsements were in the handwriting of the 
creditor, but other facts are shown leading inevitably to the conclusion that he 
made them before prescription was acquired in favor of the debtor, tempore 
non suspecto, and against his interests ; that these credits amount to nearly one 
third of the original obligation; that it would have been as easy for the creditor 
to put the bond in suit and thus interrupt prescription, as to place false credits 
upon it, at the time when the endorsements must have been made ; and, finally, 
that the defendant’s co-debtor in solido recognized the payments as having been 
made at the dates they purport to have been by acknowledging a specific balance 
with interest from the date of the last payment to be due, after the term re 
quired for prescription had elapsed. See the case of Beatty, Syndic, v. A. Téte, 
9 An., 181. 

On the only other point presented, we concur with the District Judge in 
thinking that the assignment of the debt carried with it’ the rights and pri- 
vileges of the assignor, the Union Bank, and that the land in the hands of Mrs. 
Jourdan is therefore liable, notwithstanding the succession sale. 

Judgment affirmed. 
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Henry Jonnson v. Ropert R. Barrow. 
A conditional endorsement dees not bind the endorser if the condition be not accomplished. 


PPEAL from the District Court of Terrebonne, Cole, J. 
Beatty & Bush, for plaintiff and appellant. Goode & Laycock, for defen- 
dant. 
SporrorpD, J. This suit is brought @gainst the endorser of a promissory note 
of the following tenor : 
“ DoNALDSONVILLE, 30th Oct., 1851. 
“One year after date, I promise to pay to the order of Robert R. Barrow the 
sum of five hundred dollars, for value received, payable at the office of the Re- 
corder, Donaldsonville. 
(Signed) Jonn Hutson.” 


The endorsement is in these words : . 
“Houma, Parish or TERREBONNE. 

“T endorse the within note for the benefit of Mrs. Hutson in the purchase of 
a tract of land from Gov. H. Johnson. 

. (Signed) R. R. Barrow.” 

The defendant pleaded that this restrictive endorsement does not bind him, 
inasmuch as the special object for which it was given was never consummated, 
Mrs. Hutson not having purchased a tract of land from the plaintiff Johnson. 

There was judgment in the defendant's favor, and the plaintiff has appealed. 

It is needless to recapitulate any other facts than that Mrs. Hutson did not 
buy a tract of land from Henry Johnson, nor contract todo so in any manner 
which could bind her. 

The condition with which the defendant clogged his endorsement of the note 
never having been accomplished, the plaintiff has no action against him. 

The judgment is, therefore, affirmed with costs. 
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Rosert R. Barrow v. Vatery Lanpry. 
ad 
Where a part ef the testimony taken in the lower court has been lost, the case will be remanded for 
a new trial. 


‘{ PPEAL from the Fourth District Court for the Parish of Ascension, Rat- 
lif, J. J. H. Iisley, for plaintiff. ©. A. Johnson, for defendant. 

Merrick, C.J. Since the appeal was taken in this case, a material portion 
of the evidence has been lost, as appears by the certificate of the Clerk and his” 
return to the writ of certiorari. 

Under the authority of the cases of Ennis v. Murphy, 11 Rob. 477 ; Agricul- 
twral Bank v. Alexander, 1 An., 246, and Lyons v. Andrews, 5 An., 602, the 
cause must be remanded for a new trial. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed and that this cause be remanded for 
& new trial, and that the costs of the appeal abide the event of the final decree. 
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Crry or New Orteays v. Sarre Winpermere, Captain Witsow and” 
Owners. “_ 


The duties which the law imp on carriers of passengers by water, in relation to the treat. 
ment and accommodation of passengers during the voyage, necessarily cease on the termination 
of the voyage. If, during the voyage, acontagious disease breaks out on the vessel, and on her 
arrival at port the city authorities find it nec@@sary, in order to prevent the spreading of the ip. : 
fection, to have her sick passengers sent to the hospital to be treated, the owners of the vessd 
cannot be made liable for the expenses incured thereby. 

When the consignees of the ship have paid the contribution imposed by the Statute as hospital 
money, and the act of introducing the passengers is not in violation of any prohibitery law, an 
action for damages arising from a quasi offence will not lie. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
J. Livingston, for plaintiff and appellant. Durant & Horner, for defend. 
ants. ; ‘ 

Voorntes, J. This is an action for the recovery of $525, alleged to have been 
disbursed by the plaintiff for the medical treatment of nineteen small pox 
patients, landed by the ship Windermere at New Orleans in April, 1854, and 
conveyed to Luzenburgh’s hospital, in order to prevent the spreading of the in- 
fection. The disbursement, it is alleged, was “for and on account of the master 
and owners of the ship,” without any obligation on the part of the plaintiff t 
make the same ; but which was done on account of the-destitute condition of 
said passengers ; and that the defendants, having no right to bring to this port 
and land passengers thus afflicted with a contagious disease, became liable to 
pay all the expenses incurred thereby. 

The defendants pleaded the general issue. Judgment was rendered in their 
favor and the plaintiff appealed. 

The record shows that on the voyage of the Windermere from Liverpool to 
New Orleans, with nearly five hundred passengers on board, and when off the 
island of Cuba, the small pox broke out and attacked indiscriminately the pas- 
sengers and the crew ; that no disease of any kind had appeared until then on 
the ship; that the crew ail recovered; and that some of the passengers were 
still sick when the ship reached New Orleans, and were cared for by the city au- 
thorities. It is also in proof that the hospital money, or contribution of $2 per 
head under the Statute, was paid by the consignges of the ship. 

The law imposes certain duties on the common carrier of passengers by 
water in relation to the treatment, accommodation, &c., of the passengers dur- 
ing the voyage. At the end of the voyage, such duties must necessarily cease. 
We are not aware of any legal obligation on the part of the common carrier to 
provide for the necessities of the passengers, however destitute may be their 
condition on the arrival of the vessel. Angell on the Law of Carriers, §610 # 
seg. The claim against the defendants does not appear to us to be even founded 
in good conscience, for they have been compelled to pay a tax or contribution 
for the support of the hospital. We, thcrefore, consider the facts of this case 
insufficient to constitute a guasi contract between the litigants; C. C. 2272 # 
seg. ; 13 Duranton, $637. But it is insisted that the defendants are liable to the 
plaintiffs for damages arising from a quasi offence. Articles 1753, 2294, 2296 
and 2296 of the Civil Code are relied upon by the plaintiff to maintain the 
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setion. It is not pretended or shown that the act of which the plaintiff com- "= Cumems, 
was in violation of any prohibitory law or municipal ordinance. Whether Wowsemens. 
the disease originated from the cause attributed to the owners of the ship, 
not, it appears to us immaterial, for it cannot afford any legal ground of action 
in favor of the plaintiff. It suffices us to say that the Acts of Congress, ap- 
March 2d, 1819, and February 22d, 1847, afford abundant protection to 
wowary emigrants from the fraud and cupidity of unprincipled ship owners. 
Itis, therefore, ordered that the judgment of the court below be affirmed, 


with costs. 
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R. W. McRagr v. Purvis, Giappen & Co. 


The plaintiff in an action is not bound to set forth, and at the same time accompany by a specific 
denial, matters of defence which the defendant may urge in his own behalf, 

An injunction will not be maintained in arrest of an execution on grounds that might have been 
pleaded in defence before judgment. 


PPEAL from the Ninth District Court for the Parish of Pointe Coupée, 
Cooley J. W. H. Cooley, for plaintiff. A. Provosty, for defendants. 

Iza, J. The defendants obtained a judgment against the plaintiff for 
$4799 05, with interest thereon, upon his endorsement of a protested draft of 
which they were the holders and owners. This judgment was rendered after 
due citation to the plaintiff, served personally, and after all the delays and 
formalities of the law had been complied with, Notice of judgment having been 
- duly served, a writ of jieri facias was issued, by virtue of which the plantation 
and slaves of the plaintiff in this suit were seized. 
) This suit is brought for the purpose of annulling the judgment referred to on 
; the following grounds, viz: 
That said judgment was obtained by fraud on the part of said Purvis, Glad- 
den & Co. in concealing and denying a credit on said draft for the sum of 
$2240 21, to which he was entitled, and which the said Purvis, Gladden & Co. 
’ well knew to have been paid on said draft, that it was impossible for plaintiff 
toprove this” payment for the reason that it had been paid by the drawer of 
the draft, a fact which was unknown to plaintiff until a long time after it was so 
made. That as soon as the suit of Purvis, Gladden & Co. was instituted, and 
he perceived that no credit was given on said draft for said payment, he im- 
} mediately employed counsel to defend said suit, and plead said sum in diminu- 
) tion of said claim ; but that although he knew that said note was entitled to a 
credit he was ignorant of the precise sum, and that although he used all reason- 
} able and legal diligence to ascertain the amount yet he was unable to do so 
until after judgment had been rendered in the case. 
| The petitioner further avers that in consequence of the prevalence of the 
. yellow fever in the parish of Pointe Coupée he was compelled to leave the 
| State, and that the defendants took advantage of his known absence to procure 
the confirmetion of a judgment by default, well knowing that the plaintiff was 
not in the parish to swear to the facts necessary to obtain the legal delay. That 
not knowing the exact amount of the credit to which he was entitled he could 
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not plead it as a defence to the action against him—wherefore he prays that 
judgment rendered against him be declared null and void, that he be 

to be entitled to a credit of $2243 21, on the note; and further, that he recoye 
$5000 damages against the defendants for obtaining the judgment by fraud y 
aforesaid. He further asks that the execution issued upon the judgment jy 
enjoined, and that the injunction be made perpetual. 

It is evident, from a mere statement of the case, that by the plaintiff, 
own showing, he has no offset whatever to set up against the greater part at 
the judgment, which he seeks to annul, and against the execution, of which hy 
has obtained an injunction ; and, as respects that portion against which he pre. 
tends to have an offset, it is evident that he resorted to no such measureggf 
defence as can be deemed in law the exercise of a proper diligence. 
cited personally, and with a full knowledge of the matters of defence nop 
urged in support of the injunction, he allowed a judgment by default to be eon. 
firmed and made final without filing an answer, or interposing any other plea 
or suggesting any right of offset. No application was made for further time tp 
file an answer, nor was any affidavit made for a continuance, nor was any Sug. 
gestion made, whether supported by affidavit or otherwise, of an inability tp 
make a proper defence. It appears to us that to annul a judgment so rendered 
upon grounds existing and known to have existed before the rendition of the 
judgment would be offering a premium to neglect. The 607th Article of the 
Code of Practice has no application to such a case. The judgment was obtain. 
ed fairly and upon proper evidence, and not through frand or mal-practices 
The defendants were not bound to set forth, and at the same time accompany 
by a special denial matters of defence which the plaintiff in the injunction ne. 
glected to urge on his own behalf. An injunction will not be maintained ia 
arrest of an execution, on grounds that might have been pleaded in defence be- 
fore judgment. 3 Ann. Rep., 209; 1 Ann. 284; 8 Ann. 101; 6 Ann. 800, 
We think, therefore, that the exception taken by the defendants should have 
been maintained, and the injunction dissolved with damages. This view of the 
case makes it unnecessary to examine the questions of fact put at issue by the 
answer on the merits. b 

It is ordered that the judgment appealed from be reversed ; that the prayer 
of the plaintiff’s petition be rejected; that the injunction issued herein be dis 
solved and set aside; that the defendants recover of the plaintiff three per cent. 
additional interest upon the amount of the judgment enjoined, frofif the date of 
the order of injunction, viz: March 19th, 1856, until the day of its dissolution, 
together with $200 special damages, and that the costs of suit in both courts 
be paid by the plaintiff and appellee—reserving, however, to the plaintiff his 
right to sue for and recover from the defendants, in a separate suit, any sum of 
money to which he is entitled in consequence of any obligation on the part of 
said defendants growing out of the alleged facts in the petition set forth. 
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NEW ORLEANS, FEBRUARY, 1857. 


Crry or New Orteans v. J. L. Imey. 


Where an appeal is taken from an interlocutory order and it neither appears that the matter in dis- 
pute exceeds $300, nor is alleged that the order appealed from will work an irreparable injury, the 
court will ew oficio dismiss the appeal, although the appellee has not moved for the dismissal. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A F.C. Laville and C. Morell, for plaintiff. J. Van Dalson, for defendant 
and appellant. 

Mernicx, C. J. Although no motion has been filed to dismiss the appeal in 
this case, and the counsel for the appellee cannot be heard on this question, we 
think the appeal should be dismissed ez officio. 

The suit was commenced by a writ of provisional seizure under section 103 of 
the Act of 1856, relative to the city of New Orleans. The defendant having 
tsken a rule upon the plaintiff to show cause why the writ of provisional sei- 
gure should not be set aside, has appealed from the order refusing to set aside 
the writ. There is nothing to show that the property seized is worth $300, 
and the defendant has not even alleged that the order refusing to set aside the 
repeal will work him irreparable injury. It will be time to consider the inter- 
jecutory orders when the cause shall come regularly before us on appeal from 
a decree on the merits, should such decree be adverse to the defendant. See 
ase of Pligue v. Bellome, 2 Ann. 293. 

It is, therefore, ordered that the appeal in this case be dismissed, without 
prejudice to the rights of the appellant on any subsequent appeal from any de- 
eee on the merits. And, it is further ordered that the appellant pay the costs 
of the appeal. 


Perer Kueiw v. Freperick Wu. 


Itisthe amount due at the institution of the suit which constitutes the matter in dispute, and de- 
termines the right to appeal as affected by the amount invelved. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
J. J. Michel, for plaintiff. Durant & Hornor, for defendant. 

Voornies, J. The pluries writ of fieri facias issued on the judgment in this 
case was set aside on a rule taken by the defendant. 

The plaintiff is appellant from the judgment thereon rendered. 

The defendant and appellee claims the dismissal of the appeal on two grounds, 
oe of which is, that the matter in dispute is not within our jurisdiction. 

The writ calls for the sum of $183 17, as the debt, with legal interest there- 
m from the 5th of May, 1850, until paid, and $32 20, as costs, making in the 
aggregate assum less than $300. But it is insisted that the additional costs, 
since accrued, are sufficient to increase the sum, which forms the subject mat- 
tr in controversy, to an amount exceeding three hundred dollars. 

To determine the question of jurisdiction, it appears to us that the proper 
test is to ascertain whether an appeal lies from the judgment sought to be car- 
tied into execution. We think it is clear, under the well settled rule, that an 
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appeal would not lie in the present case. It is the amount due at the instity. 
tion of the suit which constitutes the matter in dispute. See Mason y, 
2 An. 793. Having no power to revise the judgment of the inferior court on 
appeal, we certainly have none with matters merely incidental to its execution 
which are properly confined to that tribunal. 

It is, therefore, ordered that the appeal be dismissed at the appellant’s costa, 





Joun P. Topp v. Paton & Co. 


Where no ground is laid for an action of nullity, an injunction fs allowable only for a paymenty. 
leged to have been made after judgment rendered. 

Where a judgment, the execution of which has been enjoined, bears interest, such additional interes 
only can be allowed, under the Acts of 1881 and 1833, on dissolving the injunction, as will mal 
the rate allowed equal to the highest conventional interest. Whatever else is allowed can only be 
in the shape of damages, and the interest is to be allowed only upon the principal of the debt q. 
joined. ; 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
T. A. Bartlette, for plaintiff and appellant. Durant & Hornor, for & 
fendants. 

Sporrorp, J. The plaintiff has enjoined and seeks to annul a judgment 
tained against him by the defendants. 

The injunction was dissolved with damages, upon exceptions taken to his 
petition. 

There is no ground laid for an action of nullity. The plaintiff does not a 
lege that he has found the receipt to which he alludes. C. P. 607. 

The allegation as to moneys made upon the original claim in Pennsylvania 
is vague, insufficient, and predicated upon hearsay. 

The injunction is an attempt to revive a controversy which was settled in the 
former action. Such a course is inadmissible, for litigation must have an end 
This was a proper case for the infliction of the highest damages, as it is only 
for a payment alleged to have been made after judgment rendered, that an in 
junction is allowable. Acts 1855, p. 324, sec. 3. 

The judgment enjoined bore interest at the rate of six per cent. The interest 
allowed upon the dissolution of the injunction, therefore, should only have 
been two per cent. instead of five per cent., as allowed by the District Judge 
Where a judgment, the execution of which has been enjoined, bears interest, 
such additional interest only can be allowed, under the Acts of 1831 and 1833, 
on dissolving the injunction, as will make the rate allowed equal to the highest 
conventional interest. Whatever else it may be proper to allow, must bein the 
form of damages. See Mazrwell v. Mallard & Armistead, 5 Ann. 702; Ad 
March 14th, 1855, sec. 7, (Sess. Acts, p. 325.) And the interest is to be ab 
luwed only upon the principal of the debt enjoined, not upon the aggregated 
principal, interest and costs. Lizardi v. Hardaway, 8 Rob. 20. 

It is, therefore, ordered that the judgment of the District Court be amended, 
by reducing the interest allowed on the dissolution of the injunction from five 
per cent. upon the total amount enjoined, to two per cent. upon the sum of 
$1,147 16, and that in all other respects the said judgment be affirmed; the 
costs of appeal to be borne by the defendants and appellees. 
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NEW ORLEANS, FEBRUARY, 1857. 


Awnprew Srewart v. His Creprrors. 


he receipt by a husband residing abroad, of money belonging to his wife, does not entitle the wife 
to a legal mortgage on property acquired by the husband in this State after their subsequent re- 


moval to it. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
G. & C. E. Schmidt, for Mrs. Stewart, appellant. H. R. Dennis, for 
Syndic, appellee. 
Lea, J. Andrew Stewart, an insolvent debtor, made a surrender of his pro- 
for the benefit of his creditors. Portions of the property surrendered 
consisted of real estate situated in the parishes of Orleans and Jefferson, which 
had been specially mortgaged to different creditors. 

In these conventional mortgages Mrs. Stewart, the wife of the insolvent, had 
intervened, and made the usual renunciation of the legal mortgage in favor of 
married women for the reimbursement of their dotal and paraphernal effects. 
The Syndic, in due course of administration, sold the property surrendered, 
and the litigation now before us arises out of the contest for the distribution of 
the proceeds. J/rs. Stewart is appellant from a judgment rejecting her claim 
to be paid in preference to the creditors by special mortgage. 

The appellant avers that she was married to Stewart in Alabama in 1845; 
that her husband then resided at Tampico, in the Republic of Mexico, to which 
place she went with her husband immediately after her marriage, and where 
she continued to reside until their removal to this State; that her father died in 
1849, leaving a will, by which he instituted her sole heiress of his estate, which 
was composed of real and personal property, amounting in value to $25,000, 
all which was received by her husband between the years 1889 and 1854, for 
the restitution of which she avers that she has by law a legal mortgage, not 
only by the laws of this State but by the laws of Mexico, which was the place 
of the intended matrimonial domicil at the time of her marriage. 

She further avers that the pretended renunciations in favor of the creditors 
by special mortgage, if any such exist, were informal and illegal, never having 
been read or explained to her before obtaining her signature, or before the fail- 
ure of her husband. 

We think it is established by the evidence that the appellant was married in 
Alabama, in 1845, to Andrew Stewart, who then resided in Tampico, to which 
place she and her husband repaired immediately after the marriage; that the 
father of the appellant died in 1849, leaving to her his whole estate, with the 
exception of certain specified legacies; that in the same year Stewart, acting 
as administrator, sold the whole of the property, real and personal, for the sum 
of $8802, of which he rendered an account at the time. Subsequently, on the 
14th April, 1851, he rendered another account, showimg a balance of $5063 25 
in favor of his wife. These proceedings were all conducted in Alabama, where 
the estate of the father was opened. 

It does not appear from the evidence when Stewart and his wife removed to 
this State, but we think it is satisfactorily shown that Stewart did not receive 
any portion of the proceeds of the estate of Randall after he removed to this 
State. Under this state of facts we think but one question if presented for our 
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solution, viz: Does the receipt by a husband residing abroad, of money 
ing to his wife, entitle her to a legal mortgage on property acquired by him 
after a subsequent removal to this State? If this question is to be answered — 
in the negative, it is unnecessary to inquire whether the renunciations made by 
the appellant in favor of the special mortgagees are valid or not. 

It is not material to inquire what the laws of Mexico provide with reference: 
to the rights of married women. The laws of a foreign country cannot of 
themselves confer any rights upon real estate situated in Louisiana. The relg. 
tions of parties, and the rights incident to those relations, will be recognized 
and enforced as being of a binding character everywhere, except in cases wher 
their enforcement is disregarded from considerations of public policy or con. 
venience; but remedial or accessory rights conferred merely by the laws of g 
foreign nation can have no force or vitality within the limits of any other inde. 
pendent sovereignty. The question, therefore, must be examined with refer. 
ence exclusively to our own legislation on this subject. 

The 2367th Article of our Code provides that in cases where it is proved that 
the husband has received the amount of the paraphernal property alienated by 
the wife, or otherwise disposed of the same for his individual interest, the wife 
shall have a legal mortgage on all the property of her husband for the reim. 
bursing of the same. 

The mortgage exists independently of any registration, and takes precedence 
of conventional and judicial mortgages of a subsequent date, even though the 
latter may be registered. Analogous provisions in the laws of France haye 
divided the opinions of their jurists upon the issue presented in this cage, 
Troplong and Merlin concur in the doctrine that a mimor or married woman, 
even though not a resident of France, have, for the security of their rights ag 
such, a legal mortgage on the property of their tutors or husbands situated in 
France. See Troplong Priv. et Hyp. vol. 1, p. 247, also Merlin, verbo Remplei, 

On the othergaand, Duranton and others broadly announce the doctrine that 
the iaws of France are made for the protection of French subjects and not for 
foreigners 19 Duranton, 418 

The first named commentators base their opinion upon the principle that the 
law which subjects property to a tacit mortgage is a real statute and therefore 
affects immovable property, without reference to the residence of those who 
seek to enforce those claims upon it. We certainly do not wish to place our 
dissent from this opinion, as applicable to property situated in this State, upon 
a recognition of the narrow and inhospitable doctrine which appears to have 
contracted the views of the last named commentators. In so doing we should 
violate all the precedents of our own jurisprudence. Our laws are not framed 
exclusively with reference to the rights of our own citizens. 

On the contrary, our reports are full of decisions in which the privileges con- 
ferred by our laws have been extended to contracts made out of the State, with- 
out distinction among creditors, whether dependent upon the place of the origin 
of the debts or the residence of the creditors. But every law must be con- 
strued, not only with reference to the policy which dictated it, but in connection 
with similar legislation on the same subject. In imposing such an incumbranee 
upon real estate as that which necessarily results from legal and tacit mort- 
gages, the Legislature evidently contemplated the protection of a class of persons 
who were unable to protect themselves, and whom they were therefore bound 
to protect. For this reason they have subjected the rights of their own citizens 
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NEW ORLEANS, FEBRUARY, 1857. 


(incumbrances which, though of doubtful policy, it cannot be supposed were St#wanr 
jptended to operate in favor of those whom it was no part of their duty to Creprrons. 


It is the duty of the State to protect its own widows and orphans and those 
gfits own people who are laboring under legal incapacities. Accordingly, in 
gur Code, we find a system of legal mortgages in favor of married woman, 
pinors, interdicted persons and even absentees, whose property is the subject of 
gdministration in this State; but upon what principle of public policy, or even 
of common justice, could the rights of mortgage creditors in this State be post- 

to the claims of an interdicted person residing in France upon the pro- 
perty of his curator situated in this State, for an indebtedness growing out of 
gp administration in that country? And the case would not be altered in 
principle, even though the curator should subsequently have removed to this 
State. 

In the language of the decision in the case of Pratt v. His Creditors, in 12 
Rob., 508: ‘“‘We cannot adopt a conclusion so injurious to the rights, the inter- 
gts and the convenience of our citizens, unless it be forced upon us by some 
gern and unbending provision of law.” But from a review of the various 
Articles of the Code on the subject of legal mortgages, it appears to us that 
they point conclusively, not only to the supposed residence in the State of the 
party whose property is sought to be subjected to their operation, but to the 
geurity of a debt originating in the State. Thus provisions are made for the 
registration of these mortgages, and it is made the duty of tutors, curators of 
interdicted persons, and also of husbands, to make known the existence of such 
mortgages, by having them recorded—a provision necessarily inapplicable to 
non-residents. 

The whole tenor of our legislation on this subject appears to us to repel the 
idea that it was in contemplation of the Legislature to extend the operafn of 
our system of legal and tacit mortgages to cases where the debt itself originated 
out of the State, at a time when the debtor was also a non-resident. See, on 
this point, the case of Arnold v. McBride, 6 An. 703, 

Judgment affirmed. 
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Wituuams, Pairs & Co v. W. M. Benton. 


A witness, called to testify to the existence and contents of a deed, cannot be objected to on the 
ground that he obtained his information as attorney of the party against whom he is called to tes- 
tify, if the deed had been intrusted to him after the relation of attorney to the party had ceased. 

The fact that the party against whom evidence is offered of the contents of a deed is in possession of 
the instrument does not authorize secondary evidence to prove the contents of it, without first 
giving him an opportunity of producing the original. 


PPEAL from the District Court of Carroll, Farrar, J. 
Snyder & Montgomery, for plaintiff. Short & Parham, for defendant and 
appellant. 

Merrick, C. J. A case between these parties, on the same obligation, was 
before this court in 1845. A judgment of non-suit was then rendered against 
the plaintiffs, the court being of the opinion that the action “was prematurely 
brought. 


Wiitiuss 
v. 
Benton. 
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The present is a renewal of that action, and we refer to the case between 
these parties in 10 An. 158 for a statement of the facts. On the trial of the 
second case, in order to prove the existence in defendant’s possession, and con 
tents of the transfer from Liles and Carrick, the patentees of the land, Louis 
Selby was placed as a witness upon the stand by the plaintiffs. His testi 
was objected to, on the ground that no notice had been given the defendant to 
produce the document, as required by Article 140 of the Code of Practice, ang 
moreover, that the witness, having obtained his information as an attorney at 
law, could not be permitted to disclose the same. 

From the imperfect manner in which the testimony of the witness was taken 
down, it is not certain but the instrument was again intrusted to the witness 
after his relation of attorney to the parties had ceased. If so, the knowledge 
he then acquired is competent testimony. Greenleaf, § 244. 

On the other point, we see no reason to except this case from the general 
rules of evidence. In order to recover, it was necessary to show that the title 
of Liles and Carrick had either been transferred or enured to the benefit of 
Wilson, or the title which he had conveyed the defendant. 

The fact that the defendant himself was in possession of the proof did not 
justify the resort to secondary evidence, without giving him an opportunity of 
producing the original. The reason of the rule is, that possibly the instrument, 
when produced, will be less favorable to the plaintiff than the parol proof which 
they may obtain. 

The secondary evidence of the witness ought to have been excluded, unless 
the plaintiffs had been unable to obtain the original, after having availed them- 
selves of the means of procuring it prescribed by the Code of Practice. 

As it is probable that the plaintiffs may be able to establish their demand on 
a new trial, we will award it. 

W@cannot forbear to remark that the record in this case, as is too often the 
case, is made out in a negligent and careless manner, which makes it difficult 
to examine. The rights of parties depend upon the care of the Clerk in tak- 
ing down the testimony and in making up the transcript of appeal in a legible 
and orderly manner, and there is no obvious excuse for a record made out as 
this has been. 

It is ordered, adjudged and decreed by the court, that the judgment of the 
lower covrt be avoided and reversed, and that this case be remanded to the 
lower court for a new trial, there to be proceeded in according to law, and the 
views herein expressed ; the plaintiffs to pay the costs of the appeal. 


City or New Orveansv. L. A. Pevverin. 


Where property is offered for sale by the Sheriff under a writ of 7. fa., on a credit, and the person 
to whom it is adjudicated does not offer such sureties as the Sheriff is willing to accept, nor take 
any proceedings against the Sheriff to force him to accept the sureties offered, the adjudication 
does not of itself confer a title. The regular course for the Sheriff in such a case is to offer the 
property again for sale immediately under the same writ, but if it is afterwards regularly sold by 
the Sheriff under the seisure of another creditor, the purchaser acquires a valid title. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
G. & C. E. Schmidt, for plaintiff in rule and appellant. Jf, M. Cohen, for 
appellees. 














bi 
w 























NEW ORLEANS, FEBRUARY, 1857. 





SporrorD, J. On the 19th of January, 1856, the Sheriff of the parish of New Gecnage. 


Orleans, acting under a writ of fi. fa., issued in the above entitied case, ad- 
judicated certain real estate to Henry Pellerin, for the sum of $17,500, for 
which the purchaser was to give his twelve months’ bond, with good security. 
But the purchaser was not put in possession. The back taxes were not paid 
by him, nor was the only security offered by him accepted by the Sheriff. 
The writ was returned on the 19th of March, 1856, with a statement that this 
sale was not complied with. 

On the 22d of March, 1856, the same property, having meanwhile continued 
in the Sheriff’s possession under various seizures, was adjudicated, with another 
lot, to J. A. Barelli, for 17,000 cash, he having caused it to be seized and re- 
gularly advertised under an order of seizure and sale issued in his favor upon 
an act importing confession of judgment and containing the pact de non alie- 
nando. 

Henry Pellerin has taken a rule on the Sheriff to show cause why he 
should not make him a deed of sale in conformity with the adjudication of the 
19th of January. The rule was filed on the 3d of May. 

The rule was properly dismissed under the evidence. The purchaser has 
never complied with his duty by offering good security. He took no rule on 
the Sheriff to show cause why the security he did offer should not be accepted. 
The testimony in this proceeding satisfied us, as it did the District Judge, that 
the Sheriff acted discreetly in declining to accept the only persons tendered as 
security by the bidder. 

The regular course for the Sheriff to have taken, would have been to offer the 
property again for sale immediately under the same writ. 

“If the person to whom the property has been adjudged shall refuse to pay 
the Sheriff the price of the adjudication, or to offer the proper sureties when 
the sale has been made on credit, the Sheriff shall expose to sale anew the thing 
seized and adjudge it to another person.” C. P. 689. Lafon v. Smith, 3 La. 
475. 

But the neglect of the Sheriff to proceed to an immediate resale of the pro- 
perty under the same writ, cannot be complained of by the purchaser, who 
has never complied with his bid by a tender of such security as the law exacts. 
If he could demand a deed under these circumstances, he would get property 
without paying the price. It is now too late for him to offer any new security, 
which, however, he does not appear to have offered. He rests his case upon 
the assumption that the adjudication made him absolute owner of the property. 
Meanwhile, he having no deed, the property has been sold under a judgment 
against the recorded owner to Barelli, who has been notified of this rule, and 
who is in possession under a title valid upon its face, and unassisted by any 
direct proceedings. 

The original owner, and the judgment creditor under whose execution the 
adjudication was made to Henry Pellerin, are no parties to this proceeding. 
The plaintiff in the rule, being a mere bidder who failed to comply with his 
bid, is without interest to attack the title of Barelli, or the proceedings under 
which he acquired the title. 

Judgment affirmed. 
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Joun P. Mason, Executor, v. W. E. Hau, Executor, and Wu. 
tiams, Sheriff. 


The principles settled in the case of the same plaintiff against Z. B. Fuller, ante p. 68, as to the 
power of Clerks of Court in the country to grant orders of sale, are affirmed. 


PPEAL from the District Court of Tensas, Snyder, J. 
Thomas P. Farrar, for plaintiff and appellant. Stacy & Sparrow, for 
defendants. 

Sporrorp, J. This case resembles in many of its features that of the same 
plaintiff against Ezra B. Fuller and George W. Williams, Sheriff, just de 
cided. 

The injunction, however, in that case was dissolved upon an exception taken 
to the bond, and in this, upon an answer to the merits. 

But we find the order here enjoined to be even more distinctly an order of 
seizure and sale improperly issued by the Clerk, than that granted in the for. 
mer case. 

The order here is as follows: ‘‘ Having read and examined the within petition 
and the note annexed, and the document therein referred to, the said note hay- 
ing been duly acknowledged by John P. Mason, testamentary executor of Rod- 
ney C. King, deceased, it is ordered that said note for $7,000, with eight per 
cent. interest thereon till paid, since the 4th day of January, 1854, be and the 
same is hereby ranked as a just claim against the succession of the said Rod- 
ney C. King ; and, it is further ordered that the tract of land described in the 
foregoing petition, together with the buildings and improvements, farming uten- 
sils and ungathered crops, be sold according to law, for cash, to satisfy said 
debt and the cost of this proceeding.” 

(Signed) “Junius Aron, Clerk.” 

For the reasons given in the case of the same plaintiff against Fuller, it was 
not competent for the Clerk of the District Court of Tensas to render sucha 
judgment as this. That it is a judgment, we have the concurring opinions of 
the district Judge who dissolved the present injunction “with ten per cent 
damages on the amount enjoined, viz, seven thousand dollars,” and of the 
counsel for the defendants and appellees who, in this court, have prayed us to 
amend the judgment appealed from by awarding “twenty per cent. damages 
on $7,000, the amount enjoined.” 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the injunction sued out herein be reinstated 
and made perpetual ; the plaintiff to recover costs in both courts. 
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Succession or ANDREAS ANDERSON. 


The functions of an executor are at an end when a judgment has been rendered on his final account 
and no appeal is taken from it. 

When the final account of the executors had been opposed by the residuary legatees and the pro- 
duction of their bank book demanded, the judgment rendered on such opposition being unappealed 
from, is res judicata, and may be pleaded*‘as a bar to a subsequent claim against them for 20 per 
cent. per annum interest, as the penalty under the statute for failing to depesit the money of the 


estate in bank. 
Interest cannot be claimed distinctly from the principal ; the law makes no distinction between in- 
terest claimed as damages and interest as in other cases; the interest should have been claimed 


on the trial of the opposition. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
G. & C. E. Schmidt, for the legatees, appellants. Whitaker, for exe- 
cutors. 

Voorntes, J. Ambrose Lanfear, as agent of the residuary legatees of the 
late Andreas Anderson, is appellant from a judgment discharging a rule taken 
by him, on the 24th of April, 1856, on the testamentary. executors, to hold 
them liable for the payment of interest at the rate of 20 per cent. per annum 
on all the sums collected by them for the succession and which they had failed 
to deposit in bank. 

The plea of res judicata, one of the grounds relied on by the executors, is, 
in our judgment, a conclusive bar to the appellants’ right of action. 

In May, 1855, the residuary legatees were recognized as such under a judg- 
ment of the court below, and ordered to he put in possession of the succession 
in due course of administration. On the 10th of November following, a final 
account was filed by the executors and opposed on several grounds by the 
agent, who also required their bank book duly liquidated to be exhibited, so as 
to ascertain if they had complied with the requirements of the law, and if not, 
to pay the penalty imposed for such neglect. There was evidence taken upon 
this point. The account thus rendered was, after having been modified in some 
respects as prayed for, duly homologated on the 19th of January, 1856, by a 
judgment of the court below, in which it was also ordered that Lanfear should 
be put in possession of the property and rights of the residuary legatees in the 
estate. No appeal appears to have been taken from this judgment. We must 
presume that the agent has been put in possession of the property thus adjudi- 
cated in favor of his principals. The functions of the executors were therefore 
atan end; and the right to enforce the penalty under the statute for a failure 
to make such deposit, even had it existed, also ceased. 

In the Succession of Mann, 4 An., 28, it was settled that interest could not 
be recovered distinctly from the principal, the law making no distinction be- 
tween interest claimed as damages, as in the present case, and interest as in 
other cases. For interest er mora is in all cases a measure of damages. It is, 
therefore, clear that the appellant is not entitled to a recovery on the rule ; that 
he should have insisted on the right of his principals to interest on the trial of 
his opposition to the account. The facts in the Succession of Pasquier, 11 An., 
279, on which the appellant also relies, are materially different from those in 
the present case. The rule in that case was not cumulated with the provisional 
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ANDERSON. 
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not avail the party who, besides, continued in office. 
It is, therefore, ordered that the judgment of the court below be affirmed 
with costs. 
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Leopotp Busac, Agent, v. Prerre Lose et al. 


The administrator of a succession, as respects debts due to himself by the deceased, is upon the 
same footing as the other creditors. 

The hemologation of the account and tableau of distribution must be held conclusive upon the heirs 
of the deceased as well as upon ail other persons. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. J. Michel, for plaintiff. P. 8. Biron, for defendants. 

Merrick, ©. J. This case presents two questions for our consideration, viz: 

1st. Whether the homologation (after the usual notices) of an administrators 
account and tableau of distribution wherein he has placed himself as a creditor 
of the deceased, is binding upon the absent heirs in the absence of citation to 
the attorney of the absent heirs or the heirs themselves ? 

2d. Whether the administrator is bound to cause the houses belonging to the 
succession to be insured ? 

I. We see no reason to exclude the administrator from the benefit of Articles 
1057 and 1172 of the Civil Code, as it respects debts due him by the deceased, 
He is so far as such debts are concerned a creditor. ‘Now, as the law accords 
tto the creditor the right to administer, in preference to certain other persons, it 
is not to be supposed that it was intended by the law-giver to place him, as it 
respects his claams against the deceased, in a worse condition than other per- 
‘sons. 1039, 11124. 

We think that the homologation of the account and tableau of distribution 
must be held conclusive upon the heirs as well as upon all others. The authori- 
ties cited are, as we conceive, in no manner in conflict with the view here taken. 

II. On the second point, we are not prepared to assert that there may not 
arise cases in which it would be the duty of the administrator to insure portions 
of the property of a succession. ° 

The property destroyed by fire (the ground of complaint in this case) was a 
dwelling house at that time in the city of Lafayette, in the parish of Jefferson. 
It was arough building, made of plank from flatboats, and net worth more than 
three hundred dollars. It is not shown that the building was in an exposed 
situation, or if exposed, that it was customary to insure in that neighborhood, 
and that the insurance could have been obtained at a reasonable rate. We do 
not think sufficient cause has been shown to throw the loss upon the adminis- 
trator. 

As the lower court decided the case in conformity with our views on these 
questions, the judgment appealed from must be affirmed. 

Judgment affirmed. 
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Succession oF Ann Waters, Winow Zacnarie. 


The heir who has permitted thirty years to elapse without having done any act showing an intention 
to accept the succession is barred by prescriptien from any rights as heir. ©. 0. 1023. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. W. Duncan and C. B. Singleton, for opponent and appellant. George 
Fustis, for appellee. 

Merrick, C. J. Article 1023 of the Civil Code is in these words: “ The 
faculty of accepting or renouncing an inheritance becomes barred by the lapse 
of time required for the longest prescription of the rights to real estate.” The 
French text of the Article and Article 789 of the Napoleon Code are identical. 

The French commentators are much divided as to the meaning of the Article, 
so much so that Marcadé, after examining the opinions of Delaporte, Malville, 
Vazeille, Duranton and Malpel, says that of the other authors who have taken 
part in the controversy, their systems may be reduced to three. He however 
adds his own, making a fourth. The interpretation of the article in question 
is forced upon us by the issues in this case, and we thus perceive at the outset 
that the French authorities with so much discord among them can furnish but 
little assistance in the present inquiry. 

Did the Article read simply, the faculty of accepting an inheritance becomes 
barred by the lapse of time required for the longest prescription of the rights 
to real estate, it would present no difficulty, and we could have no hesitation 
in concluding that the heir who should suffer thirty years to elapse without 
evincing his intention to accept a succession then opened would lose his right 
of accepting, and the inheritance could not be claimed by him into whose hands 
soever it might have gone. 

The prescription, however, purports to be a bar not only to the faculty of 
accepting but also that of renouncing. Now if a party who has not accepted 
the succession within the thirty years cannot afterwards accept it, it would 
seem that he had effectually renounced the succession. Therefore, the diffi- 
culty of the interpretation arises in our endeavour to ascertain whether the 
legislature may not have intended something more by the limitation of the 
period in which the heir may renounce. But if the Article is to be taken 
literally then he who is called to the succession, being seized thereof of right 
cannot renounce after thirty years, he is therefore unconditional heir, but not 
having accepted the succession he has also lost the faculty of accepting it, and, 
therefore, at the same time he is not heir—which is absurd. 

Some writers, however, endeavor to reconcile even this difficulty by suppos- 
ing that the person called to the succession must be considered as heir as it 
respects the creditors, for he cannot renounce; and that he is not heir as it 
respects those in possession, for he cannot accept. But this violates one of our 
rules of interpretation, because it distinguishes where the lawgiver does not 
distinguish, and it violates the equitable maxim: Qui sentit onus commodum 
debet sentire. 

Marcadé, who from his late position and the force of his reasoning, has re- 
cently exercised a great influence upon the jurisprudence of France, and whose 
arguments have not been without weight on many questions on this side of the 
13 


ean eae 





Eee 





98 


Succession OF 
Waters. 





SUPREME COURT OF LOUISIANA, _ 


Atlantic, deserves to be quoted on this question, he says, vol. 3 168, “Poyp 
nous, ces interprétations multipliées et si contradictoires nous ont toujouy 
étonné, et le vrai sens de l’Article nous a toujours paru facile. L’ Article @ 
effet, déclare que le successible, aprés trente ans, depuis Pouverture de la gue. 
cession, aura perdu définitivement ia faculté d'accepter ou de répudier, cest4. 
dire le droit de choisir entre l'acceptation ct larenonciation : en sorte que, aprég 
ce délai, il ne peut plus opter et sa position est irrévocablement arrétée, Bf 
quelle est cette position? rien de plus simple ce nous semble. Par le fait méme 
de la mort du défunt, le successible s’est trouvé revétu de titre d’héritier, jl, 
été saisi de Ja succession: seulement ilavait le choix ou de rendre cette position 
irrévocable par une acceptation, ou de s’en dépouiller par une renonciation, 
Or, la loi dit qu’aprés trente ans de silence, il n’a plus ce choix: done il reste 
alors in statu quo, c’est-i-dire qu’il demeure héritier sans qu’il lui soit désop. 
mais possible de renoncer.” 

This interpretation, which appeared so easy (facile) to Mr. Marcadé, seems © 
to us full of difficulty when applied to the Code of our own State. For, if the 
Article only means that by the silence during the thirty years the person called 
to the succession has lost the right to renounce, and has become absolutely 
fixed as heir ; the other portion of the Article concerning the faculty of accept 
ing, as Mr. Zacharie justly observes, is obliterated. 

Again, it is not to be supposed that the legislature, if that were its intention, 
would have expressed its meaning so obscurely or would have placed so pro 
minently in the sentence the words “ the faculty of accepting,” and which in 
the context would strike almost every reader as the most prominent and there. 
fore the principle object of the Article of the Code in question, and he would find, 
moreover, on reflection that the heir who neglected to bring his action to re * 
vindicate a succession was barred by the lapse of thirty years; C C. 3512, 
That the heir who suffered his co-heirs to enjoy the succession separately for 
thirty years was also precluded fron his action of partition, C. C. 1228, and he 
might well suppose that the legislature intended the like provision in regard 
to the acceptance of a succession, which can hardly be distinguished from these 
two prescriptions. 

It seems, therefore, much more reasonable to give effect to what appears to 
us the principal object of the Article 1023 than to annul it altogether, and carry 
into effect that which appears only to be secondary, and certainly occupies only 
a second place in the sentence. 

It is true that Art. 1007 of the Code declares that he who is called to the 
succession, being seized thereof in right, is considered the heir as long as he does 
not manifest the will to divest himself of that right by renouncing the succes- { 
sion.” The seizin here spoken of is only by relation to the acceptance. If 
the heir accepts, he is considered as always having been heir ; if he renounces, 
he is considered as never having been heir, C. C. 981. Moreover, during the 
period in which the heir neither accepts nor renounces the succession, it is sub- 
ject to prescription in favor of third persons, and to all lawful acts done with 
the administrator or curator, (C. C. 1024, 3492; 2 An. 468,) consequences 
which are inconsistent with a real seizin. 

We, therefore, conclude that the legislature intended to declare in one part 
of the Article, that if he who is called to an inheritance is silent for thirty 
years, and does no act, evincing his acceptance of the succession, he is barred 
by prescription. We do not find it necessary to put any construction upon 


_ Fes 





seonpueweentceereeswet esa > 


—= 





an ec&= eoeawtieeee.enack  & & 











Serpe 


=a-as 


TSP ete F 


& & 


Baa a 








sree os eag 


easSeeger err FORSEE 





NEW ORLEANS, FEBRUARY, 1857. 


the second portion of the Article. It will be in time to consider the difficulties Socomne oF 


presented by it whenever the case arises in which their explanation, if possible, 
js required. 

The facts to which the foregoing conclusion applies are the following: Mrs. 
Ann Waters, widow Zacharie, died previous to the 19th day of September, 
1822, leaving several children and a last will and testament, in which she ap- 
pointed James W. Zacharie, her son, and Richard Relf, her son-in-law, ex- 
ecutors. The will was admitted to probate, and letters of executorship issued 
on the 24th, and the executors qualified by taking the prescribed oath on the 
9th of September of the same year, 1822. Louisa Caroline Adelina Zacharie, 
one of her daughters, was married to the present opponent. By that marriage 
there was issue, one child. Mrs. Shields died on the 9th day of October, 1823, 
and her child, on the 9th day of March, 1824, just five months afterwards. By 
the death of his wife and child, as heir to his child, he acquired the right by 
transmission to his wife’#interest in her mother’s estate. That estate the ex- 
ecutors represented as insolvent. The opponent contends that it was solvent. 
The difference arises from the respective constructions which the two parties 

« putupon the sale of the plantation andslaves. The one party contending that, 
in addition to the price bid ($100,000) the purchaser bound himself to pay 
certain outstanding mortgages, amounting to $72,000, the other party denying 
the justness of this conclusion. 

The present proceedings were commenced by the opponent on the 11th day 
of May, 1854, it being the first act on the part of the opponent, so far as we 
can learn from the record, showing an intention to accept the succession of his 
« child, his wife and of her mother. A period of more than thirty years had 

‘ therefore elapsed between the time opponent was called to the successions of his 

child, wife and mother-in-law, and the commencement of this suit. We are, 
therefore, not embarrassed with the one year in which the seizin of the ex- 
ecutors continued, to wit: from the 25th day of September, 1822, to the 25th 
day of September, 1823, nor the five months during which the child might be _ 
supposed to have been a minor. It may, however, be proper to remark that 
the will contained no clause continuing the powers of the executors, and that, 
therefore, under the Code of 1808, they had no power longer to represent the 
succession ; Old Code 244, Art, 166; 4 M. R. 340, 609; 1 N, S. 248; 16 L.R. 
844. Their acts after that period must be viewed as those of negotiorwm ges- 
tores. 

If the construction which we have placed upon Articie 1023 of the Civil Code 
is correct, it must follow that Theodore Shields, by his silence and inaction 
for more than thirty years, is barred from the prosecution of this suit. 

The question standing at the threshold of our inquiries being thus decided 
adversely to the pretensions of the opponent, it is idle to pursue our investiga- 
tions further. 

The judgment dismissing the opposition is affirmed. 

Sporrorp, J., concurring. The equivocal phraseology of Article 789 of the 
Napoleon Code, which has so long puzzled and divided the French commenta- 
tors, was unfortunately perpetuated in our imitative codes. 

We have to determine not what was meant in France, but what was the un- 
derstanding of the Louisiana Legislature. In the search for that understand- 
ing, we should look at all the legislation upon the same subject, since an ambi- 
guous phrase in one Article may sometimes be made clear by reference to an- 
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general subject, have added anything to that which they borrowed from the 
French Code, such additions may disclose what was their understanding of the 
doubtful Article ; and what they meant is to us the law. 

“The faculty of accepting or renouncing an inheritance, becomes barred 
the lapse of time required for the longest prescription of the rights to real eg. 
estates.” ©. C. 1023. 

The ingenious theory of Marcadé and some others, upon the construction of 
this Article is, that it creates no prescription against the faculty to accept, nor 
yet against the faculty to renounce per se; but that the faculty of choosing 
between an acceptance and a renunciation alone, is barred by the lapse of thir. 
ty years; so that if the heritable person holds his peace and makes no choice 
during that term, he becomes irrevocably and unconditionally heir by the ope 
ration of law. 

But the Legislature which adopted our Civil Code th its present form, gave 
unmistakable evidence of an intention on their part to organize a prescription 
against the right of accepting an inheritance, and not merely against an option 
between acceptance and renunciation. They originated and added to the Old 
Code two clauses in Article 1014, the last of which declares: “If, on the con- 
trary, the heir has only refused to accept and has not renounced, [i. e. has neg- 
lected to avail himself of this right of choice] he can claim the surplus [alluded 
to in the preceding clause] on accepting the succession, provided his right of 
ACCEPTANCE be not prescribed against.” 

Here is a legislative recognition of the existence of a special prescription 
against the right of acceptance. Where is the term of that prescription to be 
found, if not in Article 1023? 

A similar argument might perhaps have been deduced from an expression in 
Article 790 of the Napoleon Code, which was adopted into both of our Codes, 
and is thus translated in the first clause of Article 1024 of the Code of 1825: 
“*So long as the prescription of the right of accepting is not acquired against 
the heirs who have renounced, they have the faculty still to accept the inheri- 
tance, if it has not been accepted by other heirs, without prejudice, however, 
to rights which may have been acquired by third persons upon the property of 
the succession, either by prescription or by lawful acts done with the adminis- 
trator or curator of the vacant estate.” 

Marcadé sought to avoid the difficulty which this Article doubtless suggested 
to his analytic mind, by treating it as if it established an exceptional prescrip- 
tion against the right of accepting only on the part of an heir who had renounced ; 
but this led him into what appears to me to be the greatest difficulty of having 
to supply by analogy, a special term for a prescription against the right of ae 
cepting, which, according to his view, was nowhere regulated by the law ma- 
ker, and only existed as against one who had renounced. “ Ce renongant, dit 
notre Article, pourra accepter encore, ‘tant que la prescription du droit @ac 
cepter n’est pas acquise’ contre lui. Queb est le délai de cette prescription? 
La loi ne le dit pas explicitement ; mais il parait évident que notre Article doit 
s’expliquer par I’ Article précédent, et que le délai de trente_ans depuis l’ouver- 
ture de la succession, qui éteint Je choix entre Yacceptation et la répudiation, 


est aussi celui qui éteint le droit @accepter organisé par notre disposition. 
3 Marcadé, 238. 
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But here again our legislators, both in the Codes of 1808 and of 1825, have 
added to the provisions of the Code to which they were so much indebted an 

‘vinal clause, Which shows that they thought something more than an option 
was barred by the Article under discussion. They went on to declare, that 
éin like manner, so long as the prescription of renunciation is not determined 
the heir may still renounce, provided he has made no act to make himself lia- 
ble as heir.” 

Our lawgivers then have placed in antithesis, “the prescription of the right 
of accepting” and “the prescription of renunciation.” Is it possible that this 
could have meant that there was no prescription against either faculty, but on- 
ly a prescription against a choice between the two? 

But it is said that if the right of acceptance is barred by thirty years, it was 
unnecessary to say any thing about the faculty of renunciation. This argu- 
ment would be unanswerable to my mind, if all the other interpretations pro- 
posed to be put upon Articles 1023, did not, under our Code, involve analogous 
or still graver objections. 

The rule that some effect should be given to all the words of the law, is 
qualified by the condition that it be possible. If lawgivers sometimes nod, if 
they occasionally add an idle word to their statutes it is no more than the 
great masters of human wisdom in all departments of letters have done before 
them. 

It is true that, where the right of accepting an inheritance is barred, the 
faculty of renunciation falls with it, as there is nothing left for the heir to re- 
nounce. 

I think the Legislature of Louisiana intended in Article 1023, to fix a term 
of prescription against the right of acceptance, and to intimate the conse- 
quence of its lapse without an acceptance ; that consequence, I think, is that 
the successible becomes a stranger to the succession. 

The executors and unconditional heirs have an interest to plead this excep- 
tion against the pretended heir, who opposes their account. 

I, therefore, concur in the decree. 


Argument of counsel for opponent and appellant, on an application for a re- 
hearing : 

With your honor’s indulgence, we propose, in the following pages, to elabor- 
ate some of the points made in our application for a re-hearing. 

I. The question which first commands our attention is, what is the true in- 
terpretation of Article 1023 of the Civil Code ? 

A strictly literal interpretation of this Article, that would give effect to every 
part of it, is impossible. The true meaning lies below the surface, but can 
easily be brought to view by the aid of other provisions of our Code relating to 
the same subject matter. 

It is declared in general terms in,Articles 934, 935, 936, 937 and following, 
that “the succession is acquired by the lawful heir, who \is called to the in- 
heritance immediately after the death of the deceased person to whom he suc- 
ceeds,” see also O. C. 234, Art. 122, 124; and “ that this right is acquired by 
the heir by the operation of law alone, before he has taken any steps to put 
himself in possession or has expressed any will to accept ?” 

This rule refers to testamentary as well as to legal heirs but not to particular 
legatees. Art. 934. 

We are not to understand, from these provisions, that the heir who is called 
to the inheritance acquires it by mere operation of law, independant of any act 
of his own, immediately after the death of the deceased person to whom he suc- 
ceeds, in every instance. Other provisions of the Code place limitations on 
these, which must not be disregarded. 
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For example, irregular heirs “before being put into possession of the estate 
left to them are not considered as having succeeded to the deceased from 
instant of his death.” Art. 944. the 

Again, the universal legatee by the death of the testator is seized in 
right of the succession, independant of any acts of his own, in default of heirs 
to whom a portion of the testator’s property is reserved by law. Art, ] 
(see French text.) But when there are forced heirs living at the decease of 
the testator the succession is not acquired by the universal legatee immedi 
on the death of the testator, but on the contrary, the forced heirs are seized 
of right by his death. Art. 1600; see also O. C. 234, Art 122, 126, 

The rule, that the heir is seized by mere operation of law, independent of 
act of his own, immediately on the death of the person to whom he succeeds, 
we find, is subject to the following modifications and exceptions : 

1. Those heirs to whom a certain portion of the property is reserved by lay 
are seized of right immediately on the death of their ancestor. 

2. The universal legatee is also seized of right, immediately on the death of 
the testator, unless there are forced heirs living who have not been legally dig. 
inherited, (Art. 1617,) in which case the seizin only vests in him after he has 
complied with the requisites of Art. 1600. 

83. The other regular heirs (not forced) are seized of right, immediately on 
the death of their ancestor, provided there are no forced heirs or a universal 
legatee ; Art. 1600, 1602, 1605. In which event they are not. 

4. The legatee under a universal title is seized of right, immediately on the 
death of the testator, only in default of regular heirs (either forced or not) and 
a universal legatee. Art. 1605. 

5. Irregular heirs are never seized of right by the death of the person to 
whose succession they are called; they are permitted to take possession only by 
the order of court. Art. 925, 943. 

If we keep these distinctions in view we will experience no difficulty in ar. 
riving at the true meaning of Article 1023. 

Article 1007 provides that, “‘ he who is called to the succession, being seized 
thereof in right, is considered the heir as long as he does not manifest the will 
to divest himself of that right by renouncing the succession.” 

That is to say, whenever the law vests the seizin in the person called to the 
succession : it also invests him with the quality of heir ; and that quality hecan 
only divest himself of by renouncing the succession in the manner prescribed 
by Art 1010. So long, therefore, as the seizin lasts the heirship continues, 

Article 1023 provides that, ‘ the faculty of accepting or renouncing an in- 
heritance becomes barred by the lapse of time required for the longest pre- 
scription of the rights of real estate.” Now, what is the acceptance of an 
inheritance? It is nothing more than the assumption of the quality of heir, 
while the renunciatioa of an inheritance is simply the disavowal or rejection 
of that quality. It is, therefore, the right of assuming the quality of heir that 
is lost when the faculty of accepting is barred, and the right of disavowing or 
disclaiming it that is lost when the faculty of renouncing is barred by pre 
scription. Now, Article 1023 means simply this: Whenever an acceptance is 
necessary to invest a person with the quality of heir it must be made Within 
thirty years from the time he is called to the succession, or the faculty is lost, 
And, on the other hand, whenever a renunciation is necessary to divest the 
person called to the succession of the quality of heir it must be made within 
thirty years from the time that quality is imputed to him, or the faculty of 
making it is lost. 

Now, we have already seen that whenever the person called to the succes 
sion is seized thereof in right, and in this case only, he is invested with the 
quality of heir by mere operation of law, independent of any act of his own, 
and is considered heir so long as the sezin lasts. In this case, therefore, ac 
ceptance is not necessary to invest him with the quality of heir, and he, there 
fore, does not lose his right to the inheritance by the lapse of thirty 7 
But, on the other hand, inasmuch as the law, in this case, imputes to him the 
quality of heir, he must, if he wishes to divest himself of that quality, do it with 
in the period limited, or he loses the faculty of so doing and becomes heir 
irrevocably. 

Our construction of this Article may be stated as follows: 

1. Whenever an acceptance is necessary it must be made within the time 
limited, or the faculty is lost. ' 
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It is only necessary when the person called to the succession is not seized oes or 
thereof in right, and is not consequently invested with the quality of heir by mre 
mereoperation oflaw. = : ; : 

9, Whenever a person is invested with the quality of heir by operation of 
law, he can only divest himself of it by a renunciation made within the time 


The practical effect of this construction is as follows : 
The forced heir loses the faculty of recouncing by the lapse of thirty years. 
So also does the universal legatee if there are no forced heirs. If there are 
forced heirs, however, it is the faculty of accepting, which he loses by the lapse 
that period. 
“Baer heirs (not forced) lose the faculty of accepting by the lapse of that 
jod when they are forced heirs or a universal legatee who have renounced ; 
t, if there are neither forced heirs or universal legatee, he loses the faculty of 
renunciation. 
The legatee under a universal title, when there are forced heirs, a universal 
legatee or other regular heirs, loses the faculty of accepting by the lapse of 
thirty years; when there are neither, it is the faculty of renunciation he loses. 
The irregular heir loses the faculty of acceptance by the lapse of that pe- 
riod. 
This construction of Article 1023 is supported by the following considera- 
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tions : 

1. Without violating any rule of interpretation, and by adhering almost to 
the letter, it gives effect to every part of the Article. And, in this respect, it 
has the advantage of your Honors’ construction, which virtually eliminates one 
entire clause—a mode of interpretation only to be resorted to as the surgeon . 
resorts to the knife in the last extremity. Every rule of construction should be 
consulted before the Judge assumes the functions of a legislator. 

2. It is consistent with, and gives effect to other provisions of the Code re- 
lating to the same subject matter, in which respect your Honors’ construction 
is again defective. 

For example: Article 1024 provides that ‘“‘So long asthe prescription of the 
right of accepting is not acquired against the heirs who have renounced, they 
have the faculty still to accept the inheritance, if it has not been accepted by 
other heirs, without prejudice however to rights which may have been acquired 
by third persons upon the property of the succession, either by prescription or 
lawful acts done with the administrator or curator of the vacant estate.” 

“In like manner, so long as the prescription of renunciation is not deter- 
mined, the heir may still renounce, provided he has done no act to make him- 
self liable as heir.” 

It is the last clause of this Article which cannot be reconciled with the views 

which your Honors have expressed. Mr. Justice Spofford treats the clause, 
“faculty of renouncing,” in Article 1023, as surplusage. A vice from which, 
unfortunately, our legislation is not free. Article 1023 is copied from the 
French Code, and is, in fact, but a literal translation of Article 789. Now, ad- 
mitting the possibility that the author of the French Code inadvertently insert- 
ed the clause refered to, and that the compilers of our Code copied ‘the error 
without detecting it, this however does not account for the presence of this 
clause, or a similar one, in the last paragraph of Article 1024, which paragraph 
is not found in the French Code. If it crept into Article 1023 by error, it is 
not likely that our Legislature would have taken especial pains to perpetuate 
it by reproducing it in the subsequent Article, by the insertion of a paragraph 
for that very purpose. It is evident that our Legislature, by thus adding to the 
legislation of the French Code, intended to provide for certain cases which they 
foresaw might arise under our Code. * . ° . ‘ 

But we contend that the Legislature intended to fix a term of prescription 
against the faculty of renouncing also; and if it has not made its intention 
sufficiently clear by Article 1023, we cannot fail to discern it in the subsequent 
Article ; and the construction which we have put on Article 1023 is consistent 
with this intention. 

_ The law, as we have seen, invests certain persons with the quality of heir, 
independent of any act of their own, and if they suffer a certain period to elapse 
without divesting themselves of that quality, by a renunciation of the succes- 
m sion, they lose the faculty of so doing; but they may renounce at any time 
previous to the expiration of that period; or in the language of Article 1024, 
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“so long as the prescription of renunciation is not determined, the heir my 
still renounce, provided he has done no act to make himself liable as hein™ 
Can the meaning of this Article be mistaken? Does it not clearly refer toy 
class of persons who, without having accepted the succession or having inter. 
meddled with it in any way, are nevertheless considered heirs so far, that 
they divest themselves of that quality within a certain period by renunciatj 
lose the faculty of doing so thereafter, and become irrevocably liable ag heir? 
It does not = to the heir who has expressly accepted: for after an 
tance there can be no renunciation. It does not refer to the person who hay 
made himself liable as heir, by a tacit acceptance, for he is expressly ex 
by the Article. It must, therefore, refer to the person who has remained 
who has abstained from the succession. But unless the seizin of the inherit. 
ance is vested in this person, unless he is considered heir independent of any 
act of his own, what has he to renounce ?—what does he lose if the faculty of 
renunciation is barred ?—and what are the consequences to him ? 

8. His Honor, the Chief Justice, remarks that “the seizin spoken of in Ar 
ticle 1007 of the Code, is only by relation to the acceptance. If the heir 
he is considered as always having been heir: if he renounces, he is considered 
as never having been heir.” C. C., 981. 

Your Honor does not, we conceive, intend to say that there is no seizin ung] 
after acceptance ; but rather, that the seizin is given in expectation of a futur 
acceptance, and is not real. This opinion we respectfully submit is erroneous 
The seizin spoken of in Article 1007 is an independent fact. It has no relation 
whatever to the acceptance or any other act of the heir. It vests in him 
mere operation of law, and he cannot prevent it. C. C., 935. It continues ip 
him, without any acceptance, until he has renounced the inheritance. Arti¢e 
1007. It qualifies him to do certain acts and to transmit rights, which he could 
not do were it not a real seizin. Arts. 936, 937, 938 and 939. And it is 
consequence of the very fact of this seizin being vested in him by mere o 
tion of law, independent of any act of his, immediately on the death of his 
ancestor, that his acceptance, when made, takes effect from the day of the 
opening of the succession. Domat C. L., Vol. 2, Art. 2477, Cushing’s edition, 

It is the divesture of the seizin which takes place by relation. That is to 
say, the heir who renounces is considered as never having been invested with 
it. Thus the Code, Art. 940 says: “If the heir accepts, he is considered as 
having succeeded to the deceased from the moment of his death.” But he is 
considered so before he accepts, and even if he never accepts, provided he dogs 
not renounce. Art. 938 says: “ The heir is considered as having succeeded to 
the deceased from the instant of his death.” So that his acceptance does not 
alter his relations in the slightest degree towards the succession; nor doesit 
invest him with a single right which was not already invested in him by opera 
tion of law ; it simply takes away from him the right of renouncing. Butif 
he rejects the succession, says Art. 960, he is considered as never having re 
ceived it, which very distinctly implies that up to the time when this renuncia- 
tion is made, he is considered as having received it. The seizin, therefore, of 
the heir is no way affected by his acceptance, though it is by his renunciation, 

But admitting your honors’ view to be correct, are we to understand shat no 
distinction is to be made between the heirs in whom the seizin of the succes 
sion is vested by operation of law, and those who can only acquire it by some 
act of their own, in the application of the provisions of Article 1023, \simply 
because that seizin is by relation to the acceptance? It is difficult to discover 
by what process of reasoning such a conclusion is deduced from the premises 

hether this seizin is by re.ation or not, it produces important legal effects. 

See Arts. 936, 937, 938 and 939, and the person in whom it is vested is consid 
ered heir so long as it continues; and he can only divest himself of it by are 
nunciation, by public act. His renunciation is never presumed. C. C. 100%, 
1010. Hence in applying Art. 1023, we must distinguish, unless we disregard 

all rules of interpretation, between those persons who are already seized of the 

inheritance, who are inyested with the quality of heir without an acceptances, 
and those who are not. The distinction between them is too well defined to be 
overlooked, and it has been too studiously observed by the Legislature to be 
disregarded by the Judge. There is not a principle contained in the 

which the Legislature has been more anxious to impress upon us, than that 
respecting the seizin of the heir. It is first enunciated in Art. 934; it is me 

peated in Arts. 935, 936, 937, 938, 939, 940, 943, 1007, 1600, 1602 and 161%, 
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And as if the Legislature intended to provide against the possibility of its being Stoonsmox 


overlooked, in the application of the provisions contained in the section respect- 
ing the renunciation of successions, (in which section Art. 1023 occurs,) it has 
been placed at the very beginning of that section. Art. 1007. 

4. Again, your honor remarks, “moreover, during the period in which the heir 
neither accepts nor renounces the succession, it is subject to prescription in fa- 
yor of third persons, and to all lawful acts done with the administrator. C. C. 
1024, 3492. 2 Ann. 468. Consequences which are inconsistent with a real 
seizin.” If your honor means by rez/ seizin, actual or corporeal possession, 
these consequences are certainly inconsistent with it; but in this case, would 
the heir who has accepted without having obtained the corporeal possession of 
the effects of the succession, be in any better position than the succession was 

vious to his acceptance? Although the consequences mentioned by your 

r are inconsistent with the corporeal possession of the effects of the suc- 
cession, they are nevertheless entirely consistent with the seizin which the law 
yests in the heir, and do not in any manner derogate from its real character. 

Seizin is either in fuct, or in law. The seizin of the heir is a seizin in law. 
That of the actual possessor is a seizin in fact. I need not say that, while one 

n is seized in law, another may be seized in fact—for these are the very 
conditions necessary to the existence of prescription. 

The prescription mentioned in the Articles of the Code, referred to by your 
honor, is the ordinary prescription, by which property is acquired and debts 

“The prescription by which property is acquired, is a right by which a mere 

r acquires the property of a thing which he possesses, by the continu- 
ance of his possession during the time fixed by law.” C. C. 3421. 
“Prescription runs against all persons, unless they are included in some ex- 
jon established by law.” C. C. 3487. 
o. Articles 1024 and 3492 simply mean, that when a third person has ac- 
ired the actual possession of any of the effects of a succession, he can pre- 
scribe for them notwithstanding the succession has not been accepted, or is 
vacant. That is to say, vacant estates, and succession’ which have not been 
accepted, are no exception to the general rule laid down in the Article cited, to 
wit, 3487. Prescription runs against them, as it runs against every person not 
included in some exception established by law. 

To say, therefore, that the seizin of the heir who has not accepted is not 
real, because third persons may acquire rights by prescription against the suc- 
cession, during the period it remains unaccepted, is to say that the seizin of 
the owner of a thing in the actual possession of a third person is never real, 
because that person may prescribe for it, or that the seizin of the heir who 
has accepted is not real, because the actual possession of some of the effects of 
the succession may be in a third person. 

The seizin of the heir is a seizin in law, until he has obtained actual posses- 
sion of the effects of the succession. But it is nevertheless a real seizin; and 
its nature is in no respect changed by asimple acceptance ; in other words, it 
continues a seizin in law, notwithstanding an acceptance, until he takes actual 
possession of the estate. 

It is probably in view of the fact that the right of possession which the de- 
ceased had continues in the person of the heir, as if there had been no inter- 
ruption, and independent of the fact of possession, (C. C. 936,) that the law- 
giver included successions which have not been accepted, or which are vacant, 
within the operation of Article 3487; because it would seem unjust that pre- 
scription should run against these estates, unless in contemplation of law there 
was some person in existence whose interest and right it is, to look after and 
protect them. Now this right it gives ip the heir in whom the seizin is vest- 
ed, before any acceptance on his part. Art. 939. 

5. Again, your honor remarks, “that if Article 1023 only means that by si- 
lence during thirty years, the person called to the succession has lost the right 
to renounce, and has absolutely become fixed as heir, the other portion of the 
Article is obliterated.” This is the interpretation commented upon by Duran- 
ton, vol. 6, sec. 488. 

The construction we propound is not liable to the objection urged, for it gives 
full effect to every part of the Article, and almost, in accordance with the very 
letter, supplying nothing but what is necessarily implied. 
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Whenever it is necessary in order to invest the person called to the sucegs. 
sion with the quality of heir, that he should accept, he must do so wij 
thirty years, or he loses the faculty of doing so. Whenever, on the other 
the law invests him with that quality, then if he wishes to divest himself of ; 
he must do so by renouncing the inheritance before the lapse of thirty Years, 
or he loses the faculty of so doing. 

Your honor further says, that it appears to be the principle object of Art 
1023, to fix a term of prescription against the acceptance of an inheritaneg 
Now the argument in favor of this view, which is based principally on the cig. 
cumstance that the term acceptance holds a more prominent position in the Ap. 
ticle than that of renunciation, (because it comes before it,) is scarcely concly. 
sive ; nor does it derive much support from the (what your honor seems to re. 
gard) analogous provisions of Arts. 3512 and 1228. That the Legislature jp. 
tended to fix the term of prescription against the right of acceptance, cannot 
be doubted ; but it is equally true (if an intention can be clearly expressed jy 
words) that it intended also to fix a term of prescription against the right of 
renunciation ; and any construction of Art. 1023 which does not give effect to 
this intention, must be radicaily wrong. 

6. Again, Mr. Justice Spofford says: “‘But the Legislature which adopted 
our Code, in its present form, gave unmistakable evidence of an intention to 
organize a prescription against the right of accepting an inheritance, and not 
mer-ly against an option between acceptance and renunciation. They originated 
and added to the Old Code two clauses in Art. 1014, the last of which declares: 
‘If, on the contrary, the heir has only refused to accept, (7. e. has neglected to 
avail himself of the right of choice,) and has not renounced, he can claim the 
surplus, on accepting the succession, provided his right of acceptance be not 
prescribed against.’ Here is a legislative recognition of the existence of a spe- 
cial plea of prescription against the right of acceptance. Where is the term 
to be found, if not in Art. 1023? As we have already said, this cannot be de- 
nied. But is it necessary, in order to give effect to Art. 1014, to mutilate Art 
1023? Or, in other words, is the prescription of the faculty of acceptance 
irreconcilable with that of renunciation? We have, we conceive, shown that it 
is not. And there is nothing in Art. 1014 which is not entirely consistent with 
our views. The heir who has simply refused to accept, may claim the surplus 
on accepting the succession, provided his right of acceptance (if he is one of 
those against whom the prescription of acceptance runs) be not prescribed 
against. 

IL. Theodore Shields has tacitly accepted the succession of Mrs. Zacharie, 
by suffering judgment to be given against him, in the capacity of heir, without 
claiming the benefit of inventory, or renouncing the succession. C. C. 994. 

On the 6th July, 1831, J. 7. Pemberton instituted suit against Lavania 
Irwin and others, on two promissory notes, for the sum of $10,000 each, being 
the two notes given by Jrwin to Pemberton, when he purchased the plantation 
from Pemberton. Mrs. Irwin called the heirs of JZrs. Zacharie in warranty, 
alleging them to be liable for the amount of said notes, on account of her as- 
sumption of them, when she purchased the plantation from Jrwin. 

Pemberton also instituted suit against the heirs of Mrs. Zacharie on these 
notes, and the two cases were consolidated. In both of these suits the liability 
of Theodore Shields as an heir is alleged both by the plaintiff and his co-defen- 
dants, and judgment against him is prayed for, as well as the appointment of a 
curator ad hoc. 

On the 16th Nov. 1831, G. Schmidt, Esq., was appointed to represent him, 
and citation served on him. See record of suit of Pemberton v. Heirs of Irwin 
und Zacharie. Judgment was rendered against Shields for his portion of the 
debt. 

These suits were on a joint obligation of the heirs of Mrs. Zacharie. Shields 
was a necessary party to them, and was legally in court by the appointment of 
a curator ad hoc. C. C. 2080. Jelks v. Smith, 5 An. 674; Dupuy v. Hunt,2 
An. 564. Under the jurisprudence of our State, as it stood at the time these 
suits were instituted, Shields was properly before the court. C. C. 3522, C. P. 
116, 120, 964, 195. George v. Fitegerald, 12 La. 604; Zacharie v. Blandin, 
4 La. 154; Copely v. B, 12 Rob. 79. H.'s D., verbo Absentee, vol. 1, p. 3, 
No. 21. 

The person appointed to represent Shields was a sworn attorney, and itis to 
be presumed that he did his duty, and duly notified Shields of the instite 
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tions of these suits. Beaumont v. Covington, 6 R. 189; Cooley v. Seymour, Socom or 


274. 
F nd proceedings of the court which rendered judgment against Shields must, 
after the lapse of twenty years, be presumed to have been regular. After the 
of that period, there is a presumption in favor of every tribunal acting 
within its jurisdiction, and that all persons concerned had due notice of its pro- 
ceedings. Gibson v. Jester, 2 An. 503; Gentile v. Foley, 3 An. 146. 

JIL Prescription was interrupted by the acknowledgment of Shields’s rights 
in the sucgession ef J/rs. Zacharie, in 1830 and 1831, by the persons who now 
plead it. er a” ; ; 

There is nothing in the nature of the prescription set up which takes it out 
of the general rule laid down in C. C. 3486. It operates like all other prescrip- 
tions. While it divests the person against whom it is acquired of a right, it 
yests that right in some other person. 

Thus the faculty of accepting the inheritance, or in other words, the portion 
which the heir loses by the prescription of thirty years, vests in his co-heirs of 
the same degree or in those next in degree. C. C. 1015, 1016, 1017. And 
moreover, a mere stranger, or a person having no interest in the estate, or who 
cannot be benefited by prescription, cannot plead it. C. C. 3429. Now it is 
clear, that if the person who is benefited by the plea of prescription, or who 
has an interest in pleading it, acknowledges the rights of the person whose 
title he prescribes before the term has accrued, there is an interruption. 

Your honors held that the defendants in the opposition, being co-heirs of the 
opponent, have an interest in setting up the plea. We are to understand, I 
presume, that it is as co-heirs simply, and not as executors, that they have 
such an interest. They certainly have an interest as co-heirs, because, if the 
opponent has lost his rights in the succession, they have acquired them jointly 
with other heirs who have accepted. But they have no interest as executors, 
because as executors they can acquire nothing by it, and it is contrary to every 
principle of law and equity to permit them to set it up for the professed pur- 

of shielding their conduct from the scrutiny of justice. Coudtage v. 
Chamberlain, 4 An. 368. C. C. 3404. 

Now this brings us to a question of pleading presented by the record. The 
exception in which the plea of prescription is set up alleges “ that the succes- 
sion of the said Widow Zacharie was never accepted by the said opponent, or 
by the parties through whom he claims,” but it is not alleged that the succes- 
sions of those persons, through whom he claims, were not accepted by him. In 
the absence of any denial, it must be conceded that the opponent has accepted 
their successions. But again, the exception concludes: ‘* Wherefore these ap- 
pearers, reserving their right to answer more fully to the said opposition, in 
case this exception is overruled, now pray said exception be sustained and said 
opposition dismissed,” <e. 

Now it is clear that they plead this exception in their single capacity of exe- 
cutors. They are before the court in no other capacity, and they have made 
no attempt to assume any other. They were called upon to account as execu- 
tors, and as executors they have accounted. 

As executors they cannot maintain the exception; it would be contra bonos 
mores, and as co-heirs they do not plead it. The plea of prescription being 
stricti juris, the court can supply nothing. The party wishing to avail himself 
of it must plead it expressly, and in that capacity in which the law permits 
him to avail himself of it. If he pleads it in any other, it is the same as if it 
had not been set up at all. C. C. 3426. 

Re-hearing refused. 
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J. A. Rozrer v. A. A. Maerynis et al. 


There was a judgment decreeing in favor of the plaintiff a servitude of passage, &c., over defendant 
lots, for which a suspensive appeal was allowed, on defendants giving bond in a sum fixed by the 
court. The condition of the bond given was that the defendants should pay whatever judgment 
might be rendered against them. Held: That it was not necessary that tie value of the servitude 
should be estimated and referred to in the motion for the appeal ; that it was the duty of the Judge 
to fix the amount of the security when the order was granted. 

Article 577 of the Code of Practice is applicable to judgments decreeing the delivery of real estate 
yielding revenues, and not a right of servitude. 

If the proprietor of two estates, between which there exist an apparent sign of servitude, sell one of 
those estates, and if the deed of sale be silent respecting the servitude, the same shall continue tg 
exist, actively or passively, in favor or upon the estate which has been sold. C. ©. 765. 

Parol evidence is admissible to prove the existence of such apparant servitude, Where parties haye 
been acting in good faith in the assertion of what they deem to be their legal rights, a case is not 
made out for damages. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
C. Roselius, for plaintiff. /. Haynes and Duncan & McConnell, for de 
fendants and appellants. 

Voorutes, J. The appeal in this case is sought to be dismissed by the plain 
tiff and appellee on several grounds. 

I. The defendants have not made such a motion as is required by the statute 
approved 22d March, 1843. 

The judgment appealed from was rendered on the Ist of February, signed on 
the 6th, and on the 7th of the same month the following motion was made for 
the appeal, to wit: 

“On motion of Frank Haynes, attorney for defendants, and on suggestions 
that they are aggrieved by the final judgment rendered in this case on the Ist 
of February inst., it is ordered that a suspensive appeal be granted them from 
said judgment, returnable to the Supreme Court the fourth Monday of March, 
1856, the appellants giving bond in the sum of $600, with good and solvent 
security, conditioned as the law directs.” 

We think this is a sufficient compliance with the requirements of that Act 
Session Acts of 1843, p. 40; Art 573 of C. P. as amended. 

II. That the motion was made as if a judgment had been rendered merely 
for a sum of money, when in fact it is for the delivery of real estate, or 9 servi- 
tude thereon, with a perpetual injunction on the defendants from erecting any 
works or doing any act whereby the use and enjoyment may be impeded. 

This objection appears to us to be untenable. The admission of the parties 
in the record is that the matter in dispute exceeds $300. The statute requires, 
in cases in which an appeal may be granted by motion in open court at the 
same term at which the judgment was rendered, that ‘the Judge shall fix the 
amount of security, and cause the same, with the order granting the appeal, 
to be entered upon the minutes of his court.” This has been done, as we 


have seen, and the bond is in the usual form. 

III. We do not think the defendants were bound to ask that the value of the 
servitude should be estimated and referred to in the motion for the appeal. ‘The 
plaintiff claims a right of passage, ten feet in width, on the rear portion of two 
lots of ground owned by the defendants, and it is admitted that the matterin 
dispute (7. ¢. the servitude, and not the land) is worth more than $300. 
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IV. The objection that the bond is defective, as the defendants have merely 
pound themselves to pay whatever judgment may be rendered against them, 
to us to be equally untenable. The Article 577 of the Code of Practice 

is applicable to real estates yielding revenues, and not to a right of servitude. 

It is unnecessary to notice the other objections, as we deem them clearly un- 
tenable. 

It is therefore, ordered that the motion be overruled. 

Lea, J. The late Alexander McKeever improved a certain property belong- 
ing to him, situated on the corner of Prytania and Calliope streets, by erecting 
thereon certain buildings of different forms and dimensions. At the rear of the 
property he made an alley-way, paved with round stone and properly graded 
and planked up, with openings leading into it from ¢ach and every one of the 
tenements. ‘This alley-way was used in common by the occupants of all the 
buildings. 

At the sale of McHeever’s estate the property was divided, and on the 19th 
April, 1854, the plaintiff became the purchaser of one of the lots with the improve- 
ments thereon. This lot opened upon the alley-way. The act of sale contains 
the usual transfer of all the accessory rights incident to the ownership of pro- 
perty, viz: all the rights, ways, servitudes, &c., thereunto belonging or in any- 
wise appertaining. Whatever rights Rozier acquired, they were complete when 
this adjudication was made. No subsequent sale of other portions of the pro- 
perty could invalidate his rights. 

Now at this time there existed an apparent sign of servitude in favor of pro- 
perty purchased by him, which had been accompanied by actual use of the 
same by the proper occupants of the property. Subsequently the other pro- 
perties opening upon the alley-way were sold to the defendants, their titles ex- 
tending, however, not over the alley-way, but only to it. By the terms of the 
acts of sale made to them, the wse of the alley in common with other lots was 
reserved to them. 

It is not preteneed their wse of the alley-way for the purposes for which it 
was designed, has been interfered with by the plaintiff; but the defendants, 
conceiving that they had a right of property in the soil of the alley-way, and 
that the plaintiff had not the right to use it, have obstructed the passage and 
planked it up, so as to prevent the plaintiff from using it. 

Now, even if the defendants had purchased the soil which is set apart for 
the alley-way, it would have been subject to the apparent servitude in favor of 
the plaintiffs. Art. 765 of the Civil Code provides that: “If the proprietor of 
two estates, between which there exist an apparent sign of servitude, sell one 
of those estates, and if the deed of sale be silent respecting the servitude, the 
same shall continue to exist, actually or passively, in favor or upon the estate 
which has been sold;” and from the very terms of this Article it is manifest 
that parol evidence is admissible to prove the existence of the apparent ser- 
tude thus designated. There was no error, therefore, in admitting parol evi- 
dence for that purpose. But in reality the soil of the alley-way was not sold 
to the defendants, and the very fact that it was not sold is corroborative proof 
(if any were needed) that the soil had been set apart as dedicated to a perpetual 
servitude. 

In obstructing the alley-way, the defendants were, therefore, mere trespassers, 
interfering with the enjoyment of a lawful servitude belonging to the plaintiff. 
They have probably, however, been acting in good faith in the assertion of 
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what they deem to be their legal rights, and, under the circumstances, we do 


not think a case is made out for damages. 

For a further illustration of this subject we refer to the commentaries gf 
Demolombe on the 694th Article of the Napoleon Code. See 12th vol, Dy 
molombe, page 322, No. 809 et seq.; also Merlin Comp., verbo Servitude; alsp 
2d Marcadé, p. 611; by which authors both sides of the question argued at ba 
have been presented. 

Judgment affirmed. 


R. R. Barrow v. Joun McDonaxp, 


An attachment will not lie in an action for damages ew delicfo ; nor in an action for the settlement of 
a partnership before any liquidation of accounts, when, from the nature of the business, it is im- 
possible that the plaintiff can swear with certainty to the amount that will be found due to him on 
a final settlement. 


PPEAL from the District Court of Terrebonne, Cole, J. 
Goode & Aycock, for plaintiff and appellant. Beatty & Bush, for defen. 
dant. 

Lea, J. The plaintiff’s claim against the defendant in this case is based 
upon two causes of action: 

ist. A claim for damages for the malicious killing of a slave, which was owned 
by the plaintiff and the defendant in the proportion of three-fourths by the 
former and one-fourth by the latter. These damages the plaintiff has assessed 
at $1500. 

2d. A demand for an alleged balance due upon a settlement and liquidation 
of accounts growing out of the management by the defendant of a plantation 
owned by them in common, in the proportions above stated. _ 

The defendant being a non-resident, this suit was instituted by the attach- 
ment of a judgment which the defendant had obtained against the plaintiff 

The defendant, by his counsel, moved that, the attachment be dissolved on 
the grounds: Ist, that the causes of action are insufficient to maintain an 
attachment ; 2d, that the judgment against Barrow could not be attached on 
an unliquidated claim for damages. From a judgment dismissing the attach- 
ment the plaintiff has appealed. - 

We consider the doctrine too well settled to be longer treated as an open 
question ; that no attachment can be maintained in an action for damages @& 
delicto, See Irish v. Wright, 12 Rob. 563; 2 An. 943; 8 An. 376, 445; 4 
An. 63. 

We consider it equally well settled that no attachment will lie in an action 
for the settlement of a partnership before any liquidation of accounts where, 
from the nature of the business, it is impossible that the plaintiff can swear 
with certainty to the amount which will be found due to him on a final settle- 
ment. 2 An. 277; do. 154; 11 La. 581. 

There is nothing in the nature of either of the demands upon which this 
action is based which would make them exceptions to the application of the 
principles above set forth. 

Assuming that the defendant promised to pay three-fourths of the value of 
the slave, it does not appear thet any price was agreed upon. Moreover, we 
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think the District Judge was right in holding that this was a matter which en- 
tered into and constituted a part of the partnership transactions. It was an 
act done in the course of his administration as a managing partner, and as such, 
could not be separated from the affairs of the partnership so as to make it the 
pasis of an independent suit. It is urged in support of the attachment, that 
the business of the partnership was so limited and simple in its features, that 
the plaintiff could swear with reasonable certainty to a precise balance. We 
can scarcely imagine any kind of partnership in which an estimate of the ul- 
timate rights of the respective partners would be more purely conjectural, than 
ina partnership for the management of a sugar plantation. 

We think the judgment setting aside the attachment should be affirmed, but 
we do not consider that a proper case is presented for the infliction of damages 
for a frivolous appeal. 

Judgment affirmed. 





/ 


SaraH Putrrs, Executrix, v. Joun Bercer. 


When, at a public sale, the Deputy Sheriff proclaimed the negro sold to be unsound, the redhibitory 
action cannot be maintained by the purchaser on account of any latent defects, and parol evidence 
is admissible to prove such declaration. 

0. 0. 2498. 


PPEAL from the District Court of Terrebonne, Cole, J. 

A, Beatty, for plaintiff. Goode & Aycock, for defendant and appellant. 

Bocnanan, J. Defendant being sued on his three notes, given for the price 
of a slave purchased at probate sale, pleads that the slave was affected at the 
time of the sale with a chronic disease, which defendant is not able to describe, 
but which he was informed was brought on by eating dirt, the existence of 
which disease was fraudulently concealed by the executors at the time of the 
sale, and that the slave was rendered entirely useless by the said disease, which 
caused his death about six months after the sale. 

The unsoundness of the slave Henry when sold is not only proved but ad- 
nitted. But it is proved by four witnesses, introduced by plaintiff, that he 
was proclaimed to be unsound from the stand, to the bidders at the public sale, 
by the Deputy Sheriff who cried the property sold. This brings the case within 
Article 2498 of the Civil Code, which says: “Nor can the buyer institute the 
redhibitory action on account of the latent defects which the seller has declared 
to him before or at the time of the sale.” " 

It is hardly necessary to notice the bills of exception to the parol evidence 
of these declarations, for the same Article of the Code expressly allows this 
sort of proof. 

Judgment affirmed, with costs. 


McDona.p. 
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Nicnotson Barnes v. J. S. Cranvet et al 


Interest cannot be claimed on a judgment which does not bear interest on its face, and which wag 
rendered when no general law was in force by which interest was superadded to it, 


PPEAL from the District Court of Madison, Farrar, J. 

Bemis & Wallace, for plaintiff. A. Steel, for defendants and appellants 
Sporrorp, J. This is an injunction sued out against an execution of aj 
ment rendered against the plaintiff, as surety upon the dissolution of a forme 

injunction. 

The plaintiff’s pleadings and proofs, on the main grounds urged in di 
of his liability, are equally unsatisfactory. Conceding, what is far from being 
clear, that the agreement between Lewis and Downs was admissible under the 
vague allegations of the petition, the instrument fails to show a discharge of 
the principal debtor.’ There was only a promise to discharge him after certain 
conditions precedent should be performed, which are not shown to have been 
performed. 

The loose plea of compensation is also untenable. Barnes was not debtor 
and creditor of Downes in the same quality, if indeed he was his creditor 
at all. 

The plaintiff, therefore, cannot recover the sum of eighty dollars on the ground 
that he paid it in error to the defendant Steel. 

But this sum should have been credited on the judgment, and the injunetion 
is to be perpetuated for that amount. 

And as the judgment bore no interest on its face, and no general law in foree 
at the date of its rendition superadded interest to it, the injunction must be 
perpetuated against that part of the execution. 

It is, therefore, ordered and decreed that the judgment of the District Court 
be avoided and reversed, and proceeding to render such judgment as should 
have been rendered, it is ordered and decreed that the injunction herein issued 
be made perpetual as to the interest called for by the writ of ji. a. enjoined, 
and also for the sum of eighty dollars, which should be credited as having been 
paid to the defendant Steel on the 20th April, 1855; it is further ordered that 
in other respects the said injunction be dissolved, and the defendants allowed 
to proceed in execution against the plaintiff for the sum of three hundred and 
thirty-three dollars and costs; and it is further ordered and decreed that the 
defendant, A. 7. Steel, recover of the plaintiff in injunction and his surety, 
Ralph S. Coons, in solido, interest upon the said sum of three hundred and 
thirty-three dollars, at the rate of eight per cent. per annum from the 14h 
July, 1855, until this judgment becomes executory; the costs in the District 
Court to be paid by the defendant, Stee/, and those in this court by the plaintiff 
and appellee. 
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Spars ex rel., Joun G. Gaines v. Toe Jupce or tae Seconp District 
Court. 


4 bill of exceptions should be taken or reserved at the time the ruling of the Judge in the matter 
complained of was made. If not then reserved, the Judge cannot be compelled on a subsequent 
day to sign a bill of exceptions. 


Nan application for a mandamus to the Second District Court of New 
Orleans, Morgan, J. Clark & Bayne, for the relator. 

Merrick, C. J. This is an application for a rule to show cause why a writ 
of mandamus should not issue to compel the Judge of the Second District 
Court of New Orleans to sign a bill of exceptions. 

The relator is the testamentary executor of Simeon V. Sickles, deceased. In 
his capacity of executor, he made an application for an inventory which the 
Judge, after considering for some time, granted, but at the same time entered 
therewith an order appointing an attorney and counsellor-at-law to represent 
the absent heirs ; that so soon as advised of the entry of the order and the ear 
of the court could be obtained in order to show his dissent from that portion 
of the decree, he tendered the Judge a bill of exceptions for signature, wherein 
he stated that the appointment was made without any prayer to that effect by 
petitioner, and that he excepted to the same as unnecessary, there being no 
heirs absent and unrepresented, the will instituting the city of New Orleans as 
heir, and that the court overruled the exception, and that thereupon the coun- 
sel tendered his said bill of exceptions to be signed. 

The object of a bill of exceptions is to place on the record and make part 
thereof something which was done under the order of the court, during the 
progress of the cause, which would not otherwise appear, in order that the ques- 
tion of law arising from the ruling of the Judge, in the matter excepted to, may 
be reviewed by the appellate court. It should be taken or reserved at the time 
the act objected to occurs. If not then reserved, the Judge cannot be com- 
pélled to sign a bill of exceptions at a subsequent day. 

If the Judge of the lower court had seen fit to embody in a bill of exceptions 
what occurred before him when the party was first advised of the order, such 
asa motion to set it aside and his refusal or the like, it would not have been 
improper ; but in the bill tendered, it seems to us something more is stated than 
the Judge was bound to admit (viz), that the executor excepted to the appoint- 
ment as unnecessary, &c., which would imply that the objection was made at 
the time of the appointment of the attorney for the absent heirs. 

From the showing of the relator, we are satisfied that the record, as it now 
stands, declares truly what occurred at the date of the entry complained of. 
As no objection was made at the time of the entry of the order, the Judge can- 
not be called upon now to sign a bill of exceptions which implies contrary to 
the fact that an objection was made to the order at the time it was entered. 

The application for the rule is dismissed at the costs of the applicant, 
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W. L. Knox v. W. L. Txomrson. 


When a motion is made to take the answers of parties to interrogatories for confessed, on the groung 
of their being evasive, the court must act on the motion, it cannot be referred to the jury to deter. 
mine on the merits of the cause. 

It is only when there has been an actual delivery of immovables or slaves sold that the law receives 
as evidence of the sale the confession of the party when interrogated on oath. C. ©. 2255, Parol 
evidence cannot be received to contradict the answers. 

Where a party who has been put upon oath gives all the facts of the case which are necessary to the 
determination of tle question propounded to him, he has complied with the law, and he is ngt 
bound nor permitted to answer questions of law based upon those facts. 

Where, from the relation of the parties, as deduced from the answers to interrogatories, it is manifest 
that although both parties expected that the preliminary arrangements for a sale would be carrieg 
out, yet neither of them considered a sale had been concluded unaccompanied with conditions, g 
sale is not established. Damages incident to the institution of a suit for the recovery of any civil 
right cannot, as a general rule, be recovered upon a demand in reconvention. 


PPEAL from the District Court of Carroll, Farrar, J. 
E. Sparrow and Short & Parham, for plaintiff. A. B. Caldwell and 
Benjamin, Bradford & Finney, for defendant and appellant. 

Lea, J. This suit is brought for the recovery of damages incident toa 
breach of an alleged contract of sale. It is true the plaintiff asks that the de 
fendant be ordered to execute an act of sale, and asks damages only in the event 
of his failure to comply with a specific performance of his alleged contract, but 
the evidence shows that the defendant had sold the property which is the sub 
ject matter of contestation to third persons before the institution of this suit, 

The plaintiff alleges that he entered into a contract of sale with the defen- 
dant, by which the latter agreed to sell to him the undivided half of a planta- 
tion, with one hundred and fifteen slaves, together with the mules, cattle, corn, 
&c., belonging to the place, for the price of $78,225, payable upon the terms 
set forth in the petition; but that, although he has been ready to comply with 
his part of the contract, as stipulated, the defendant has refused to pass the act 
of sale, as he was bound todo. The plaintiff alleges that, by reason of this 
refusal, he has sustained damages in the sum of $10,000, for which sum he 
claims judgment on the alternative of the failure of the defendant to pass the 
act of sale, as above stated. 

Interrogatories were annexed to the petition, which the defendant was éalled 
upon to answer under oath. The plaintiff, considering the answers of the de 
fendant unsatisfactory and evasive, moved the court that the interrogatories be 
taken for confessed. The court did not act definitively upon this motion, but 
referred the matters in the motion set forth to be determined upon the merits. 
The case was tried by a jury, who found a verdict in favor of the plaintiff for 
the sum of $8000. From a judgment rendered in accordance with this verdict 
the defendant has appealed. 

We think the court erred in not acting upon the motion to take the defen- 
dant’s answers for confessed. It was the exclusive province of the court to de 
termine what evidence should go to the jury. As the case was presented to 
them, they were called upon to determine the question whether the answers of 
the defendant were or were not in evidenee, and whether the interrogatories 
were or were not to be taken for confessed. Upon the sufficiency and effect of 
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these answers the case must, in our opinion, be decided. No parol evidence Kyox 
could be introduced to contradict these answers. THOMPsoN. 





The policy of the law extends a special protection to the titles by which im- 
movable property and slaves are held. It does not permit them to be invali- 
dated or attacked by parol evidence, and though it is permitted to one of the 
r- parties to a verbal sale of real property to probe the conscience of the other by 
calling upon him to answer interrogatories; even this can only be done when 
there has been an actual delivery of the immovable property or slaves sold. C. 


(. 2255. 
We have but two questions, therefore, to settle in this case: 
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jst. Are the answers evasive or unsatisfactory ? 

9d. If not, do they establish a sale from the defendant to the plaintiff? 

The defendant, on being asked whether he did not sell to the plaintiff the un- 
divided half of the property described in the petition upon the terms therein 
set forth, and whether the said Axor did not agree to comply with said terms, 


answers “that he did not sell and deliver the property described in the peti- 
tion.” If the answer had gone no further, it probably should be considered 
d evasive, but to avoid all misapprehension, the defendant made a full statement 
ofall the facts connected with the transaction, which, so far from being evasive, 
js unusually minute and specific, and appears to us to indicate good faith on the 
part of the respondent. 

When a party who has been put upon oath gives a// the facts of the case 
which are necessary to the determination of the question propounded, he has 
complied with all that the policy of the law requires. He is not bound, nor 
indeed would he be permitted by his answer to settle questions of law based 


ye. ew a |S 


upon the facts. 

Whether the facts set forth in the defendant's answer constitute a sale is a 
question of law, which the plaintiff himself would not be willing to submit to 
the opinion of the defendant. In stating the facts of the case, therefore, the 
defendant has done all that the law requires of him. 

The defendant answers that the plaintiff represented to him that he was a 
man of means and credit, familiar with the business of planting, and that, 
therefore, with a view to the establishment of a partnership between them, he 
was induced “‘to entertain a proposition from said Annex to become a partner in 
his, respondent’s plantation. He, the said Anozx, proposing to live on the said 
plantation all the year and manage the affairs of the same as a permanent 
partner, and that he did according!y verbally agree on the basis or preliminaries 
of a sale or partnership in one-half of respondent’s plantation,” &c. That after 
said verbal agreement, he requested the said Anox to enter into writings with 
him previous to his departure for New Orleans, ‘and thereby complete and 
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close the agreement, which said Knox declined to do.” 

Respondent avers that befere the sale was completed he ascertained to his 
great astonishment that Anor was worth nothing; that his wife had obtained a 
separation in property from him; that no debt due by him could be collected, 
and that he was not only without means but without credit; that under these 
dircumstances he sent the plaintiff a written notice that his proposal for a pur- 
chase did not suit him and that he therefore declined his offer. 

We deem it unnecessary to transcribe the whole of the defendant’s answer, 
tor do we think it is necessary to consider the question of bad faith on the part 

| of the plaintiff, as displayed in the answers. 
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The only question which we consider it essential to determine is 


from the scope of the answers themselves, it appears that the defendant had 


irrevocably bound himself by a contract of sale. 

If we are to consult the intentions of the parties, as deduced from the an 
swers, we think it manifest, that although both parties expected that the pre 
liminary arrangements would be carried out, neither of them considered that, 
sale had been concluded, unaccompanied with conditions or reservations hayj 
reference to the management of the place. This conclusion relieves us from 
the necessity of examining the other questions presented in the record, 

There is no legal ground for the demand in reconvention in this case, Dam. 
ages incident to the institution of a suit for the recovery of any civil right eq. 
not, as a general rule, be recovered upon a demand in reconvention, 

It is ordered, that the judgment appealed from be reversed; that upon the 
plaintiff's demand there be judgment for the defendant, and that the demandja 
reconvention be rejected. It is further ordered, that the plaintiff pay costs jp 
both courts. 

Bucuanan, J. In addition to the remarks of Mr. Justice Lea as the organ 
of the court, in which I entirely concur, I would add that, in my opinion, the 
proof of a sale of immovables or slaves by interrogatories, under Article 2955 
of the Civil Code, is only admissible for the purposes of perfecting the titleiy 
the vendee or of recovering the price by the vendor, in cases where actual de 
livery has been made of the immovables or slaves sold verbally. From the 
words of the Article, it cannot have been intended as a means of recovering 
damages from the vendor for a refusal to deliver. The Article requires that 
actual delivery should have been made. 


Succession oF Wituiam Reean. 


The claim of the appellant, for interest upon her judgment against the estate as heir of her father, 
was rejected on the ground that the judgment carried no interest on its face. 

A suit brought against the husband on notes due by the community, interrupts prescription as to the 
heirs of his deceased wife. ©. C. 3517. 

As a general rule it is too late, after the evidence has been closed and the argument commenced, t@ 
allow new issues of fact to be made. The plea of payment, however, is highly favored. - Courts 
always lean to the correction of an error that works injustice, and the strict rules of practice may 
with more propriety be relaxed, when the parties litigant are not the original contracting parties, 
The rule relaxed under the facts of this case. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

J. Dunlap, for Mrs. Fanny Cutter, appellant. Thomas Gilmore and Bew 
jamin, Bradford & Finney, for Mrs. Regan, Administratriz, also appellant 
Charles De Choiseul and Thomas A. Clarke, of assignee for Kohn, Daron & 
Co., appellees. 

Bucuanan, J. Two appeals are before us from the judgment of the District 
Court, rendered on the 9th of November, 1855, upon an account of administra 
tion of this estate; Ist, that of Mrs. Fanny Cutter, and 2d, that of the a& 
ministratrix. 


So far as Mrs, Cutter is concerned, the judgment appealed from is the sup 
plement of that rendered by this court at the May term of 1854. See 9 Ann. 
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go.” By our decree in that case, the rights of Mrs. Cutter as heir of her —— or 


nother were reserved. 

The Judge of the District Court has now fixed the amount of those rights 
st $1,978 33, and the calculation by which he has arrived at that result seems 
to follow the evidence. The data for the ascertainment of the amount of the 
community of Regan and his first wife, are necessarily vague and uncertain. 
But this vagueness is not the fault of the appeiant. It is owing to the neglect 
of her stepfather, the survivor of the community, to take the proper and legal 
steps for settling the community ; and the appellant ought not to be made re- 
sponsible for such neglect. Mrs. Cutter’s claim of interest upon her judgment 
against the estate of Regan, as heir of her father, was properly rejected. That 
‘Jdement carried no interest on its face. See Scunders v. Taylor, 7 N. 8S. 41. 

Mrs. Cutter complains that the syndics of J/iller and the assignee of Kohn, 
Daron & Co., who are judgment creditors of William Regan, are improperly 

to her, because, she argues, the community between her mother and 
Filliam Regan was dissolved by the death of the former before the debts ac- 
ered upon which the said judgments were founded. Mrs. Cutter’s mother 
died in January or February, 1843. The judgment of the syndics of Miller 
against Regan was rendered on the 20th of December, 1842. 

The judgments in favor of Kohn, Daron & Co.'s assignees, are three in num- 
ber, and were all rendered after Mrs. Regan’s death; but of the promissory 
notes upon which those judgments were founded, the following were executed 
during the community : 

Six notes of $460 each, dated Ist November, 1842; total due by community 
$2,760. Two other notes, respectively $4€5 50 and $466 28, were dated 25th 
March, 1848, consequently after J/rs. Regan’s death. Total of notes due by 
Regan alone $934 78. 

A payment of $1,802 12 was made on the aggregate claims of Kohn, Daron 
4 (o., by the sureties of a former administratrix, on the 31st July, 1854; 
which is imputable, pro rata, to those notes due by the community, and to 
those due by Regan individually. 

The appellant pleads prescription of ten years against those claims of Miller 
and Kohn, Daron & Co. ; but we think that plea cannot avail her. The suits 
brought against Aegan in 1843 and 1844 upon those notes barred prescription 
as to the heir of his deceased wife. C. C. 3517. 

We now proceed to the appeal of the window Regan, administratrix. This 
appellant attempts to revive the question of the marriage of Regan and the 
mother of Mrs. Cutter. But this question must be considered as settled by 
wr decision in 9th Annual. She also excepts to a decision of the District 
dudge refusing her permission to plead on the argument of the cause and after 
the evidence was closed, that the claim presented by the assignee of Kohn, Da- 
rm & Co. does not really belong to said assignee, but had been transferred to 
mother party, with whom William Regan, in his lifetime, compromised and 
tettled it. 

‘The Judge did not err. The plea presented on the 13th July, 1855, declares 
that the appellant had discovered the facts therein set forth, on the 7th of the 
ime month, or six days previously to her calling them to the notice of the 
court. It is obvious what confusion would be introduced into the trial of 


_ ‘uses if such a practice were tolerated, as to allow new issues of fact to be 
~ thus kept in reserve until after the evidence was closed and the argument had 










— or commenced. Such new issue, if entertained, would require new ey} 


SUPREME COURT OF LOUISIANA, 


substantiate the affirmative; and the opposite party could not, of ¢ 
refused the right of producing evidence to rebut. The case might bedj 
were the fact pleaded, one which had just come to the knowledge of the 
pleading it. ig 

It is, therefore, adjudged and decreed, that the judgment of the Distrig 
Court be amended, by giving to the assignee of Hohn, Daron & Oo. a prelim 
ence over Vrs. Cutter, in the distribution of the assets under this account of 
administration, only for the fol owing notes, with interest, till paid, and 
viz: two notes, $460 each, interest from 4th of May, 1843; two notes, $46) 
each, interest from 4th of August, 1843; two notes, $460 each, interest from 
4th November, 1843—subject to a credit of $1,346 paid on the 81st of 
1854; that the two notes of William Regan of $466 28 and $468 50, with 
interest and costs upon the same, held by the assignee of Aohn, Darond Ca, 
be postponed in rank of distribution of those assets to Mrs. Cutter’s daim a 
allowed by the judgment appealed from ; and that in all other respects thegaig 
judgment be affirmed ; the costs of the court below to be paid by the suc 
sion, those of the appeal of 7s. Cutter by the appellees, and those of the ap. 
peal of Widow Regan, administratrix, by the said appellant. 


SAME CASE ON A RE-HEARING, 


Bucwanan, J. The claim of Miller's syndic, allowed by the judgment of 
the District Court, is for the amount of a judgment against Regan, rendered 
the 20th of December. But it was proved on the trial of the oppositions t 
the account of administration in the court below, that the said judgment had 
been fully paid in the hands of J/i7/er’s syndics, on the 29th of April, 1843, by 
one Brindy, with funds furnished by William Regan, the judgment debtor 
This claim should, consequently, be rejected. 

The administratrix offered a plea of payment against the claim of Kohn, De 
ron & Co.'s assignee, on the same day (July 13th, 1855) that she offered ast 
milar plea against the syndic of Mi/ler ; and offered at the same time evidence 
to sustain the plea. But the assignee of Hohn, Daron & Co. having objected, 
the court ruled out the plea of payment and the evidence in support of the same, 
on the ground that the evidence was closed and the argument commencetd. 

The plea of payment alleges, that the facts set forth in said plea had been 
discovered by the administratrix for the first time on the 7th of July, 1854 
In our decision heretofore pronounced, we considered that this interval of six 
days, between the discovery of the fact of payment and its being brought to 
the notice of the court, excluded the party from the right of interrupting the 
argument of the cause, in order to place a new issue before the court. 

In his petition for a re-hearing, the counsel of the administratrix has brought 
to our attention from the record, that on the 7th of July, the day of the alleged 
discovery, the cxuse had been on trial for many days, and had been continued 
over for want of time, from the 6th of July-to the 10th of July ; on which day 
(without anything being done) it was continued over until the 13th of July, 
and that it was not finally submitted to the court until the 14th of July. 7 


















2878 *25 22 F a| 


= 


one £ 2 





A review of these proceedings inclines us to doubt the correctness of Our 
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first impression, that the administratrix had been remiss in bringing the factof | 
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E to the notice of the court as soon as practicable after its discovery. ss or 
he plea of payment is highly favored in our practice; and the length of time : 
between the rendition of the Hohn, Daron & Co. judgments and 
fhedeath of the judgment debtor, without those judgments having been 
js a circumstance, as the counsel of the administratrix argues, that 
pay be explained by the evidence offered at this late hour. The argument on 
the other side is, that the judgments have been admitted in various accounts 
administration, as valid claims against William Regan’s succession. So was 
Miller's judgment ; yet the proof of the satisfaction of that judgment, under 
the plea filed (without objection) at an equally late day, is perfectly conclusive. 
Courts always lean to the correction of an error that works injustice ; and the 
grict rules of practice may, with more propriety be relaxed, where the par- 
fies litigant are not the original contracting parties. This cause abounds with 
incidents out of the ordinary line of events. It would seem that it was Re- 
gan’s policy, about the time of the judgments in question, to appear more in 
debt than he really was. And it is not at all surprising, that his widow and the 
female children of his first wife, should have been ignorant of the true state of 
his affairs, and should have taken for granted that claims avouched by judg- 
ments, were valid subsisting debts of the succession of their husband and father. 
The party who is urging the claim of Kohn, Daron & Co., is also acting ina 
representative capacity, and may well be supposed ignorant of the facts, which 










Rat 







f/ by 


















S$8ke ress eeiee 


are the subject of this rejected plea. 

We think the ends of justice require that the administratrix have an oppor- 
tunity of establishing the defence thus offered by her. 
it of The judgment heretofore rendered by this court upon these two appeals, is 
ered therefore avoided and annulled; and it is now adjudged and decreed, that the 
s to judgment of the District Court, so far as relates to the claim of Mrs. Fanny 
had Gutter, be affirmed ; that as regards the syndic of John F. Miller and the as- 
, by signee of Kohn, Daron & Co., the judgment appealed from be reversed; that 









stor, upon the claim of .I/ i//er’s syndic, there be judgment in favor of the succession 
of Regan, and against the syndic of JMJiller ; that as regards the claim of the as- 
De- signee of Kohn, Daran & Co. the cause be remanded, with instructions to the 
a si- District Court to allow the administratrix to file the answer and plea by her 
nee tendered on the 13th July, 1855, and in other things to be proceeded in ac- 
ted, cording to law ; and that the costs of appeal be paid by the appellees, the syn- 
me, dicof Miller, and the assignee of Kohn, Daron & Co. 
een 
ae aang PLO 
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t to 
the LarourcuE aNnD TeRREBONNE Navication Co. v. Joun Cot.ins. 
cht Where the mandatary has made no agreement for a compensation for his services, and it cannot be 
inferred, either from the nature of the employment or the relation of the parties, that it was in 
zed tontemplation of both parties that the mandatary should receive compensation for his services— 
ned itis a case of a gratuitous procuration, and the mandatary is not entitled to compensation. 
; 0.0. 2960. 
lay 
ly, } {| PPEAL from the District Court of the parish of Lafourch, Cole, J. 
ng Beatty & Bush, for plaintiff. Connelly & Righter, and Clifford Belcher, 
ur 






fit'defendants. Both parties appellants. 
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Navication Co. 
v. 


SUPREME COURT OF LOUISIANA, 


Lea, J. This suit is brought to recover from the defendant. 
$30,000, being an alleged balance due by said defendant for mo: 
by him as the mandatary and treasurer of the plaintiff, of which 
has refused to render an account. 

The defendant avers that on or about the 26th March, 1848, he 
ed by the said company their general agent for the receiving and 
of freight and the transaction of its other business in general, 
agreement as to the rate of compensation for his services ; that sine 
he has devoted much time and labor to the concerns of said comp 
services are worth $2000 per annum. Defendant moreover avers ¢ 


paid and expended for the benefit of said company sums amounting: , 
$50,000, for which amount, together with his compensation for the gi 


above mentioned, he claims judgment in reconvention. The defendant 
an account, which was examined by an auditor whose report was ho 

without opposition, the auditor having declined to pass any opinion 
correctness of the defendant’s claim for remuneration for services. 


The balance reported by the auditor to be due to the plaintiff by them 


ant, viz : $5479 45, was adopted as the basis of the judgment of thee 
upon the reconventional demand the court allowed the sum of $4200, 
pensation for the services referred to in the petition. Both parties 
pealed, the defendant averring that the amount allowed is an inadeg 
pensation, and the plaintiff cont.ading that the defendant is entiti 
compensation whatever. No other question is presented on the appeal 
having reference to the claim for compensation. The District Judge 
a careful analysis of the testimony having reference to the value of the 


of the defendant, and has fixed their value at $700 per annum, and if tit 


were one in which any compensation should be allowed we would con 


as probably a just valuation. On the other hand, we are relieved # 


pleadings themselves from all difficulty in determining the nature of 
tract, out of which this litigation arises. The defendant in his ans 
that he was appointed the general agent of the company for the 


and forwarding of freights and the transaction of other business ingen 
“without any agreement as to the rate of compensation for his servicea®m 


relation of the defendant to the plainiiff was, therefore, that of a m 


who has made no agreement for a compensation for his services; a case ” 
within the application of the 2960th Article of the Civil Code, whieh s 
“the procuration is gratuitous unless there has been a contrary ag 
Though this language is comprehensive and almost positive in its 


cases have been recognized in our jurisprudence as constituting exee 
the rule; such, for instance, as those in which the services of the m 


are rendered in the course of an employment or profession where it is cus 


to make charges for such services; thus, lawyers, brokers, commissix 
chants, land agents, &c., though mandataries, are not presumed, eve 
absence of any special agreement for compensation, to render their 
gratuitously. It has even been held also, and we think correctly, # 


the relations of the principal and agent were such as to justify the com | 


that there was an understanding betweerthem that the services shou 
munerated, the mandatary might recover the value of his services. 
upon this doctrine exclusively that the decision in the matter of Fow 
cession was placed. The language of the court in referring to this poi 
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. But we do firmly believe from their relations and the evidence that the Maveesmes On 


ne intended and the other expected that, if their relations terminated, a very 

- iberal reward would be made for those services ;” see 7 An. 211: in other 
words, a contract is presumed or inferred from the nature of the employment 
and the relation of the parties. 

‘Bat, can any such implied contract be inferred in the case at bar, either from 
the nature of the employment or the relation of the parties? The character of 
the employment was that of a general superintendent of the affairs of a company 
of which the defendant was a corporator and a director. It is not shown that 
itis customary to pay agents of this kind, and from almost all the facts of the 
case, a8 disclosed by the evidence, we should infer that a direct pecuniary re- 

jon was not intended or expected by either of the perties. 

~ ynone of those employed in the service of the company, not even to his 
own partners, did the defendant ever intimate any expectation of compensation. 
Witnesses well acquainted with the affairs of the defendant state, that the re- 
jation of the defendant to the company, as their general agent, was attended 
with advantages in his business which might of themselves be considered a 
sufficient compensation. Again, the defendant himself, who had no motive to 
withold any claim against the company, as was the case with the curator of 
Fowler's Succession, does not appear to have made any charge against the com- 
pany on his own books, or on those of the company ; and yet he was six years 
in their employ without ever asserting a claim to any compensation for services 
Which he alleges were worth $2000 per annum. 

Upon the whole, we see nothing in the evidence which would justify us in 
inferring from the relations of the parties, that there was an understanding 
between them that the defendant should be paid for acting as the general agent 
of the company. 

"Whe case at bar has no relation or analogy with one in which a claim upon 
scontract for services or labor is made, as upon a guantum meruit; in 
guch case the contract for compensation is the basis of the action, and there 
exists no presumption of law in reference to such a contract, as in the case of 
mandate, that the services are gratuitous ; neither is the defendant’s claim an- 
alagous to the demand of a negotiorum gestor for a reimbursement of all neces- 
sary expenses made by him on account of another, for the management or 
preservation of his property. If the Article of the Code is to be so construed 
as to have any practical application, it is evident that a mandatary seeking 
compensation for services rendered in his capacity as such, must bring his 
aim within the scope of some exception to the general rule that the contract 
i§ gratuitous, and must show that his demand is made under circumstances 
from which it must be inferred that compensation for his services was in con- 
templation of both parties at the time the mandate was conferred. 

_Itis ordered that the judgment appealed from be reversed, and that the 
plaintiff, the Lafourche and Terrebonne Navigation Company, do have and re- 
. he the defendant, John Collins, the sum of $5179 45, with interest thereon 

at rate of five per cent. per annum, from judicial demand till paid, and 

. of suit, and that the costs of the auditor be taxed at $150. It is further 

that the demand in reconvention set up by the defendant be rejected, 
"Mia the costs of this appeal be paid by the defendant Collins 


CoLLins. 
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Fernanpo Acuitar v. Lucien Bovuregors. 


The mere designation of the Recorder’s office, as the place where the note is to bey 
authorize the payment of it to the Recorder himself. : 
Without a special authority to the Recorder to collect it, the money left with him is to be 
a deposit and at the risk of the depositor. The fact that the creditor endeavored to 
the Recorder the money which had thus been deposited for him does not imply that he es 
the deposit as a payment, nor bar his recovery from the debtor. » 


PPEAL from the District Court of Terrebonne, Cole, J. 
Goode & Aycock, for plaintiff and appellant. Connelly & Righi 
defendant. . 

Lea, J. This is an action on two promissory notes drawn by the d 
which were given as the price of a tract of land sold by the plaintiff to€ 
fendant on the 23d of October, 1854. One of these notes, viz: the om 
$400 was made payable in all March, 1855, and the other for $225 
payable in all March, 1856. 

By a clause in the act of sale, it was expressly stipulated “that the 
$400 was to remain deposited in the office of the Recorder of they 
Terrebonne, until such time as the said vendor will cause to be cancelle 
tain judicial mortgages existing against him, and when he shall have com 
with all the above conditions and agreements, then the said note shall 
turned to him.” : 

The plaintiff avers that the mortgages referred to in the stipulation 
referred to have been erased, and that he has obtained possession of thes 
described note, upon which he now brings suit. 

It is needless to recapitulate all the matters set up in defence to the p n 
action; the only matter at issue, as the case is presented to this court, 
whether the defendant is liable on the note for $400. As respects th 
the defendant avers that ‘‘the same has been fully paid and satisfied; th 
soon as the same became due and exigible, viz: on or about the first of 
1855, respondent repaired to the office of the Recorder of the parish of 
bonne, in whose possession the said note had been left, and at whose ¢ 
same was payable, and plaintiff not being there to receive payment, respomt 
paid the same to J. Adrien Leblanc, the then legally qualified Recordef 
parish of Terrebonne, who was fully authorized to receive said payment. 
the plaintiff was duly notified of said payment, and frequently demand 
ment of said Recorder, and never called upon the defendant for payments 
after the death of Leblanc, who died insolvent.” 

No exception having been taken to the prematurity of the plaintiff's ¢ 
and the plea being payment, our inquiry is confined exclusively to the 
of this alleged payment. And first we will remark, that a mere desigz 
the Recorder’s office as the place where the payment of the note was@ 
made by no means authorized a payment to the Recorder himself. 
corder was not a banker, nor is it shown that the note was left with 
collection. On the contrary, the stipulation in the act of sale would ind 
that a payment of the note at maturity was not contemplated by the fj 
unless certain judicial mortgages were erased, and in case the mortgages 
be erased, then it was provided that the note should be given up to thep 
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retained the note for the security of the defendant, not of the 

‘and if he is to be considered as standing in the relation of mandatary 
ther of the parties, it must be the defendant, not the plaintiff. 

i the endorsement upon the note made by the Recorder at the time he 

ed it, shows that he did not consider it as deposited with him for collec- 

‘itis as follows: “‘Deposited for safe keeping for F. Aguilar, until he 

he mortgage on the land sold.” 

bed we should infer from the terms of the bill of sale and the acts of the 

that the note was not to be intrusted to the plaintiff at all until he had 

with the stipulation respecting the mortgages. A delivery of the 

y under such circumstances to the Recorder must be considered as a de- 

| not as a payment, and, as such, was at the risk of the depositor. ©. . 


i, so far was the defendant from considering the deposit as a payment to 

r) ntiff, that at the time it was made the defendant left express instructions 

ithe Recorder that it was “not to be paid to Mr. Aguilar till Mrs, Mal- 

@s renunciation had been procured.” 

it it is contended that the plaintiff himself has ratified the validity of this 

jitasa payment. The plaintiff certainly made repeated and ineffectual 

is to collect the amount from the Recorder, and he is shown to have spoken 

is deposit as “his money in the Recorder’s office.” There is nothing, 

fer, in such conduct and language which implied that he considered the 
as a payment, or that he intended to release the defendant. 

Ne case of Breen v. Schmidt, 6th Annual, though applicable so far as it re- 

ito the principles announced, did not present a similar state of facts with 

under consideration. The judgment for the defendant in that case 
placed exclusively upon the ground, that the plaintiff had instructed the 
nt to make payment to the notary of the first instalment upon the pur- 
pofalot. It was held that by so doing the defendant consented to consider 
livery of the money to the notary as a payment. 

a subsequent case, of Brown against the same defendant, it was held that 
pgeneral rule such a delivery of money to the notary was a deposit, not a 
See 7 An. 349. 

e find no evidence in the record of a consent on the part of the plaintiff to 

the delivery of the money to Leblanc as a payment of the note. 
fis ordered that the judgment appealed from be reversed ; that the plaintiff, 
do Aguilar, do have and recover of the defendant, Lucien Bourgeois 
um of $625, with interest at the rate of eight per cent. per anuum on $400 
from the Ist day of April, 1855, till paid, and with like interest on 
thereof from the Ist day of April, 1856, till paid, with costs of suit, and 
the plaintiff’s right of special mortgage, stipulated in the act of sale re- 
bd to in the petition, be recognized, together with the privilege of said plain- 
vendor upon the property described in the petition, and that the same 
old to satisfy the plaintiff's claim, and the proceeds applied to the payment 
he plaintiff’s demand, with privilege and preference as aforesaid. It is fur- 
f ordered that the costs of this appeal be paid by the defendant and ap- 
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P. F. Hetzur v. W. J. Minor. 





When a patent from the United States issued to the assignees of parties who had 
of land from the United States, and obtained the Receiver’s receipt for the same, the ¢ tle w 
be invalidated on the ground that the act of transfer from the original purchaser from thel 
States to the patentees expressed that it was made for value received, without 
price. 

The assignment was executed in the ferm recommended by the Land Department of the 
States, and the patentee is the holder of the legal title. “ey 


PPEAL from the District Court of Terrebonne, Cole, J. 
A. Gentile and Malhiot & Mills, for plaintiff and appellant, Gog 
Aycock, for defendant. 

Merrick, C.J. Basile Richard and Joseph Richard having a claim by 
emption to the tract of land in controversy, under the Act of Congres 
proved 19th June, 1834, reviving the Act of 29th of May, 1830, 
pre-emptions, on the 23d day of June, 1843, obtained the Receiver’s ree 
the same. On the 27th day of the same month, they executed an act in ¢ 
lowing words, viz : 

“For value received, we, Basile Richard and Joseph Richard, of thé p 
of Assumption, State of Louisiana, do hereby assign, transfer and set over, ¥ 
Van Perkins Winder, of the parish of Terrebonne, and Wm. J. Minom 
Natchez, Miss., all of our right, title, claim and demand, to a tract of landg 
chased by us on the twenty-third day of June, 1843, as per Receiver’s 
No. nineteen hundred and ninety-four, designated as the —--——— of 
No. eighty-three, in township No. seventeen, of range No. seventeen, Ei 
situated in the district of lands subject to sale at New Orleans, and request 
a patent may be issued to the said Van Perkins Winder and Wm. J. 
their heirs or assigns. 

“* Witness our hands, this twenty-seventh day of June, 1843. 


His ee. 
“Basite + RicHagp. © 
mark. ' 








His 4 
“JosepH + RicHaRD. “9 
mark. el 3 
“ Acknowledged before me, this twenty-seventh day of June, 1848. - 9 | | 
“A. M. Fouey, 
“‘ Justice of the Peace of the parish of Assump 
“Marcetiin Ricuarp, Témoin.” 















A patent issued to Van Perkins Winder and William J. Minor, as as 4 
of Basile Richard and Joseph Richard, on the 27th day of December, = ei 
Minor purchased the interest of Winder. i 
The present suit was commenced against the defendant Minor in April, 1858 
in the usual form of petitory actions. The plaintiffs set up the certificat@omhy 
the Register of the Land Office in favor of Basile and Joseph Richard, and 
leged that a patent issued teSaid Basile and Joseph Richard for the same. - 
They further allege that William Minor, in the year 1846, unlawfully 
in bad faith, took possession of the land. 
The defendant, among other things in his answer, set up the transfer f 
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the patent to Winder and Minor, and transfer from Winder 
interest to Minor. 


5 ‘a was rendered in favor of the defendant, and plaintiff meeiren 


state the controversy as follows: 
The issue then,” they say, “involved in this suit, regarding the respective 
rm the plaintiffs and defendant, is whether the Richards’ title has passed 
nt ? Defendant avers it has, in virtue of the assignment of the 
ee to himself and Winder, and the patent issued to them as the assignees 

Richards.” 

bh this statement of the case, it is evident that plaintiffs’ counsel have as- 

sed that the Register’s certificate and Receiver’s receipt are the title. Now, 
the holder of the Register’s and Receiver’s receipt and the patentees, 

» question might be much more pertinently asked, which party holds the 

seal title? the General Government, we believe, has uniformly held that the 
patentee is the holder of the legal title. % An. 87. If so, the defendant's title 
must prevail, unless there are equities to defeat it. 

But the defendant has exhibited his title, and he claims in virtue of a transfer 
from Basile and Joseph Richard, and if the assignment were invalid, it is pos- 
sible that i in a proper case it might be decreed that the patentees being without 
equity should hold for the benefit of the equitable owner. 

In this case, however, the plaintiffs have not in their petition attacked the 
transfer or patent by alleging that they were improperly and fraudulently ob- 
tained, and the plaintiffs cannot, in this suit, raise the question, except perhaps 
by showing that the transfer made by Basile and Joseph Richard to Winder 
and Miner, when produced, is absolutely null and void upon its face. The 
plaintiffs contend that it is thus absolutely null upon its face. 

The act was executed in the form recommended by the Land Department at 
Washington, after the passage of the Act of January 23d, 1832, authorizing 
the assignment or transfer of the certificate of purchase or final receipts of set- 
tlers under the Act of 1830, and authorizing the issuance of patents in the 
fame of the assignee. Statutes at Large, vol. 4. p. 495. 

The plaintiffs contend that if the Act referred to be considered a sale, it is 
yoid for want of a fixed and determinable price, (C. C. 2414, 2439 ;) if it be 
considered as a donation, the assignment is void, not having been passed before 
#notary public and two witnesses. C. C. 1523. 

There cannot be any doubt that our courts would consider the instrument in- 
valid as a donation, and it may not be (technically considered) a sale under the 
Givil Code; but it does not necessarily follow that the contract itself, after its 


J 
a 


execution, is to be considered as void because it cannot be classed under the 


contract of sale. Trop. Vente, No. 148. 

An illustration of this occurs where a planter or a head of a family sends his 
servant for, or orders himself in person, without agreeing upon the price, such 
aMticles of merchandize at a store where he has a credit as he may need. The 
dealer charges the goods upon his books at such prices as he deems just. Here 
DO price is agreed upon, and at most it can only be implied that the planter 
Will pay a price equal to the value of the goods at the end of the year or period 
of credit. Now, although there has been no fixed price agreed upon, the plan- 
ter, after having consumed the goods or injured the same by wear, would not 
be listened to for a moment in a court of justice, with a plea that in the delivery 
tohim of each article there was no contract of sale, because there was no price 
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agreed upon, as required by Article No. 2439 of the Civil Code, 
would at once conclude that the property in the goods, by a contract 
to the contract of sale, had vested in the one party, and the value of # 
was due to the other party, and that if the contract was not a sale, it 
innominal contract, not the less obligatory. od 


So in the contract before us. We find it has been executed. 
have received what they considered the value of the land; the ver 
received what was contemplated, a patent, and with it the posse 
soil. 

Now, as this instrument was made to conform to the instructions of g 
partment at Washington, where it was to produce its principal effect, 
we may safely infer from the language used, “for value received,” 
price was agreed upon and paid, or its equivalent given in exchange, 
tract is not invalid because the cause has not been properly expressed,” 
1894, As the contract was not attacked by the pleadings, the defend 
not bound in the present case to administer proof of the real price, the¢ 
eration of the sale.. 

Judgment affirmed. 





Rurus K. Howe.t v. Anprew E. Crane. 


When one has acquired a negotiable note after its maturity, he will, notwithstanding, be pr 
an innocent holder if the immediate party whe transferred the note to him took it by , 
bona fide for value, before it was due. 


PPEAL from the District Court of the parish of St. James, Ratliff, | 
of the Seventh District, presiding. @. A. Johnson, for plaintiff. 

& Legendre, for defendant and appellant. P 
Sporrorp, J. This is a suit by the holder of a negotiable promisse 
against the maker. % 

The defence is, that the maker has been disquieted in his title and pa st 
of the slave for which the note was originally given by him to the payeg 
that he is entitled to set up this defence because the plaintiff acquired € 
after its maturity. 

It is probably true that the plaintiff acquired the note after its mai u 
but there is no other reason for suspecting his good faith. And it is p 
that the endorser, from whom he acquired it, took the note from the p ee 
first endorser long before its maturity, in good faith, and for a valuable 
sideration. , 

Under these circumstances, the plaintiff succeeds to the rights of the endl 
under whom he holds; and the equities pleadable, as against the payee 
not open to inquiry in this action. 

“Tf the immediate party transferring an overdue bill might have sued th 
on, as, if he took the bill by endorsement, bona side, for value, before 1 
due, the holder is invested with his rights.” Chitty on Bills, ch. 6, P. 
See also 3 Kent Com., *p. 92; Story’s notes, $178; Chalmers v. 
Camp. 383. 

Judgment affirmed. 
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‘4 Wuuam Spencer v. Henrierra Amis, Executrix and Tutrix. 


mortgage affects the debtor’s slaves attached to a plantation in a parish where the judg- 
: ‘was not recorded, from the date of the registry in the parish of the debtor's domicil. ©. C. 

$828, 8817, 3296, 3217. 

| PPEAL from the District Court of Madison, Farrar, J. 
Alexander Steele and J. B. Lyman, for plaintiff and appellant. Stacy, 
& Snyder, for defendant. 

_-Voorsirs J. This is an hypothecary action based on the following state of 
frets: On the 12th of June, 1843, Goodwin, Fisher and Spencer obtained for 
e use of the plaintiff a judgment against Z. A. Collier in the Ninth District 
of this State for the sum of $1916 80, with eight per cent. per annum in- 
Yerest thereon from the 7th of October, 1841, until paid, and costs of suit, 
@hich judgment was duly inscribed in the office of the Recorder of Mortgages 
of the parish of Concordia, the domicil of Collier, and reinscribed in the same 
office on the 19th of June, 1853. Collier then owned and.possessed a planta- 
tion in the parish of Concordia, where he continued to reside until January, 
1844. On the 16th of March, 1841, he acquired by purchase at Sheriff’s sale a 
jon and slaves in the parish of Madison, which he continued to own and 
until the 9th of January, 1844, when they were sold by the Sheriff, 
under an execution against him, to Amis and Featherston for the price of 


$25,866 66. The interest of Featherston therein was subsequently conveyed 


toJunius Amis, who died in 1852, leaving a widow and several minor children 
his legal heirs. After satisfying the writ against Collins, and making an 
nce for the value of a portion of the property from which Amis was 

ed subsequent to the sale, there remained a surplus of $13,739 66 in the 

is of said Amis to pay the debts of Collier. Out of this surplus, Amis ap- 
the sum of $11,000 to the payment of the claim of the Planters’ and Com- 

tial Bank of Natchez, secured by a mortgage originally given by Hunter 


@ King, from whom Collier derived his title under the Sheriff's sale, leaving 


in his hands, as cash, a balance of $2739 66, on the 9th of January, 1844. 
ther mortgages existed on the property ; but it is evident could not affect the 
ntiff’s rights, as more than ten years had elapsed since their inscription, and 

By do not appear to have been reinscribed. 
p admission of the parties shows, that the slaves, on which the plaintiff 
ks to enforce his judicial mortgage, have been employed in cultivating the 
ntation acquired by Collier at Sheriff’s sale, in the parish of Madison, ever 
be the year 1841; and that said plantation and slaves belonged to the com- 
ity of acquets and gains which existed between the late Junius Amis and 
surviving spouse, Henrietta Amis, natural tutrix of her minor children, 

le of their marriage. 

it is contended by the defendants that the inscription of the judgment against 
lier in the parish of Concordia, the place of his domicil, could not affect his 
s attached to his plantation in the parish of Madison, that in order to have 
such inscription should have been made in the latter parish, where the 
ion is situated ; whilst on the other hand it is insisted that no mortgage 
s recorded in the parish in which Collier had his domicil could affect his 
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slaves, and hence the p!aintiff’s mortgage was entitled to precedence ey, 
the execution under which the slaves were sold to Amis in 1844 @ 
The Civil Code, Article 3318, declares: “The inscription of mortgages 
binds the property of the debtor, when it has been made, with rega it 
movables, in the office of mortgages for the parish where the prop 
and with regard to slaves, in the office of mortgages for the parish 
debtor has his domicil or usual residence. If the debtor has imme 
perty lying in more than one parish, the inscription ought to be made im” 
office of mortgages for each of them.” See also C. C. 3328, 3317, 3296, 
Under this Article, in order to bind slaves, it is perfectly clear that he 
scription of a conventional or judicial mortgage must be made in the offi 
mortgages for the parish where the debtor has his domicil or usual pig 
residence. But it is insisted that the exception to this general rule : 
cases where slaves are attached to and permanently employed in the ¢ 
tion of a plantation ; and have become immovables by destination or ¢ 
of law. g 
The Articles of the Civil Code on which the defendants rely, do not, 
opinion, warrant such a conclusion. In the division of things in the Civil Ge 
‘* slaves, though movables by their nature, are considered as immovables by} 
operation of law.” (Art. 461). Thus classed, independently, it is evid 
they cannot be considered as falling within the scope of Article 459, 
category of things which become immovables by destination: Article 
piies, we think, exclusively to movables placed by the owner for the se 
improvement of a tract of land, and to such also as are attached perm 
to the tenement or to the buildings thereon erected. A destinction bety 
immovables and slaves in relation to mortgages appears to be carefully ¢ bs 
ed in our different statutes upon the subject, and cannot be disregarded } 7 
Moreover, the proposition assumed by the defendants is sought to be ded 
merely from inference and, as we conceive, in opposition to the clear letter! 
spirit of the law. 4 
It is proper to observe that the only question strictly before us is, 
a judicial mortgage affects the debtor’s slaves in another parish from thed 
of its registry in the parish of the debtor’s domicil, and we hold that it do 
There is no conflict of mortgages here; and we are not called upon tos 
whether a vendor’s privilege might not override this judicial mortgage by req 
try in the parish where the plantation to which the slaves belonged was sitt 
ed, under the following Article of the Code: “The privilege granted to 
vendor on the immovable sold by him extends to the s/aves, beasts, and @ 
cultural implements attached to the estate and which make part of the 
C. C. 3217. 
It is, therefore, ordered and decreed, that the judgment of the court below: 
avoided and reversed, that the plaintiff’s judicial mortgage on the slaves! 
scribed in his petition be recognized as valid, and that in default of they 
ment of the judgment in his favor against said Z. A. Collier, including prt 
pal, interest and costs, said slaves be seized and sold according to law to 
the same, and that the defendants and appellees pay the costs of both cow te, 
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W. C. Avtp v. J. B. Watton. 


ie may have been the authority of a Commissioner of Election to inquire into the evidence 

3 ip of a voter, prior to the passage of the Act approved the 20th of March, 1856, enti- 

Act providing for the Registry of the names and residence of all the qualified electors of 

of New Orleans, according to Article eleventh of the Constitution of the State,” he has 
power as the law now stands. 

Act of March 20th, 1856, an officer is created having authority to receive and consider 

of citizenship of any person desirous of exercising the elective franchise in New Or- 

and proof being made according to certain rules and forms of evidence set forth in the sta- 

J o enregister the name of the applicant as a qualified elector, and to deliver him a certi- 


is, by law, full proof of the right to vote at the day of its date of the person named in 
no person can vote in New Orleans who is not the bearer of a certificate of registry. 

eof Register, under the statute, is a special tribunal for the trial of the right to vote in New 

gs; and the certificate is in the nature of a judgment, which is not subject to revision by 
jioners of Election. 

mts of the Register are, however, subject to revision. The 9th section of the Act pro- 

g mode of redress, by a suit against the Register, for an applicant to whom the Register shall 

acertificate. And the validity of the certificate, and the sufficiency of the proof upon 

hit was based, may in all cases be examined upon the contest of an election, by the tribunals 

the jurisdiction of such contest. 


the registry of the vote is more than three months old, and there is no change of domicil en- 


upon the certificate, the vote may be challenged upon the ground that the voter has 
his domicil since the date of the registry, and by such change of domicil has lost his vote 


precinct. Upon such challenge being made, the Commissioners of Election may lawfully 
the voter as to the fact of his change of domicil. 


EAL from the First District Court of New Orleans, Robertson, J. 


| Benjamin, Bradford & Finney and George 8. Lacey, for plaintiff and 


nt. Randell Hunt and L. M. Day, for defendant. 

BHANAN, J. On the 5th of November, 1855, a general election was held 

tity of New Orleans for the choice of State and parish officers by the 
The votes were received at twenty-three distinct election precincts, 


iby the common council of New Orleans, in conformity to section sixth of 


tt relative to Elections, approved March 15th, 1855. 

following were the officers to be elected: Governor, Lieutenant Govern- 
seretary of State, Auditor, Treasurer, Attorney General, Superintendent 
tation, Representatives in Congress, State Senators, Representatives in 
te Legislature, Sheriff, Coroner, District Attorney, Clerks of Court, As- 

Tax Collectors, Justices of the Peace and Constables. 
districts of e'ection for some of these officers included all the precincts, 
but a portion of them; but in each and every precinct, one or more 
of each of the above denominations was to be voted for (among them, 
rks of Court), and in two ballots: the vote for Justice of the Peace and 
ble in one, and the vote for any or all of the other officers named in 
; two ballot boxes being furnished, as directed by law, to each election 


net for the reception of the votes; one box in which to deposit the votes 


fed for Justice and Constable, and one box for the votes cast for the other 
voted for. 


tall of the twenty-three precincts the votes were received up to the hour 
by law for closing the poll; when the ballot boxes were opened and the 


® Commissioners of Election, assisted by the two Clerks appointed and 
17 
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sworn in each precinct, proceeded to count and record the votes polled for each 
candidate. In twenty-one out of the twenty-three precincts, the counting wag 
completed and recorded, and the result ascertained without any obstruction, 
But at two of the precincts, the seventh and ninth, after the counting of the 
votes had commenced and before it had been completed, the polls were invaded 
by mobs, who snatched from the hands of the Commissioners of Election the 
ballot boxes and ballots, and from the hands of the Clerks:of the election the 
lists of voters and the tallies which they were occupied in keeping, and cop. 
signed ballots, ballot boxes, lists of voters and tallies, to an indiscrimate de. 
struction. 

Returns of the votes polled in all the precincts, except the seventh and ninth, 
were made to the proper returning officer. From the seventh precinct nore 
turns were made. From the ninth precinct, there was a return of the vote for 
Justice of the Peace and Constable, but no return of the vote for the other officers, 

Among the officers which it was the purpose of this election to fill, was that 
of Clerk of the Fourth District Court of New Orleans. The only candidates 
for that office were the plaintiff and the defendant, the nominees respectively 
of the Democratic and of the American parties. The returns of the twenty- 
one precincts, at which the vote was fully counted, as certified by the Commis- 
sioner to the Sheriff, and by the Sheriff to the Secretary of State, gave collee- 
tively to Mr. Walton, the defendant and the “ American” candidate, a majority 
of two hundred and two votes over his opponent Mr. Auld, the plaintiff, can- 
didate of the “‘ Democratic” party ; and the present action is a contest of de- 
fendant’s right to the office, according to the forms and within the delays pre- 
scribed by the Act of 15th March, 1855, relative to elections. 

The petition of the contestant, Wr. Auld, sets forth the following grounds of 
contestation : 

lst. ‘‘ At the seventh precinct there were polled, in my favor, legal votes suf- 
ficient to give me a majority of at least two hundred and twenty votes at said 
precinct, which votes have not been returned to the Sheriff by the Commis- 
sioners, for the reason that before the Commissioners had finished counting all 
the votes given for the several candidates at said precinct, and before they had 
been able to make up their returns, the room in which said Commissioners 
were employed in counting said votes and making up said returns, was violent- 
ly invaded by a band of lawless men, who destroyed the ballot boxes, the votes, 
the lists of voters, and the other papers and documents of the said Commissioners, 
although the count had progressed sufficiently far, of the vote cast for the said 
office of Clerk of the Fourth District Court of New Orleans, to enable said 
Commissioners and their Clerks to ascertain that there was a majority of at 
least two hundred and twenty votes of legal voters in favor of myself. 

2d. “At the ninth precinct there was a large majority of legal votes given in 
my favor, the exact number of which I cannot specify, which votes were not 
returned in my favor by the Commissioners, because they were hindered from 
counting said votes and making the returns thereof, by the violent interruption 
of a band of lawless men, who destroyed the ballot boxes with their contents, 
and the list of voters, so as to render it impossible for the said Commissioners 
to make the returns required by law. 

8d. “ At the twelfth precinct there was gn error in counting the votes in the 
ballot boxes, and in making the returns of the count, which error resulted to 
my injury and disadvantage to the amount of twelve votes. 
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4th. “ At all of the precincts in the city except the fourth, a large number 
of legal voters, who tendered their votes in my favor, were rejected by the Com- 
missioners and their votes refused, because they did not produce their certifi- 
cates of naturalization, which the Commissioners arrogated to themselves the 
power of demanding, although no such power is granted them by law, and al- 
though said voters offered to take the oath required by the fourteenth section 
of the Act of the 15th of March, 1855, entitled an Act relative to Elections. 

5th. “At all the precincts in the city except the fourth, large numbers of 
legal voters, who tendered their votes in my favor, were rejected and their votes 
refused, after they had complied with the illegal and unauthorized demand of 
the Commissioners for the production of their certificates of naturalization, and 
after taking or offering to take the oath required by the fourteenth section of 
the Act of the 15th of March, 1855; the said Commissioners giving no reason 
or pretence for the said refusal, except the illegal and frivolous pretext that 
they had the right to disregard and consider as null the judgment of courts of 
record whenever, in the opinion of said Commissioners, said judgments were 
erroneous. 

6th. “That the persons whose names are set forth in the papers hereto an- 
nexed, and marked A and B for greater certainty, together with many other 
persons whose names will be hereafter produced, were on the said day of the 
election legal voters of the parish of Orleans, and entitled to vote in the respec- 
tive precincts set forth immediately above their names ; and that on the day of 
said election they did tender their respective votes in my favor, at the respec- 
tive precincts where they were entitled to vote, and that they were not admitted 
to vote, and that the votes were refused by the Commissioners, although they 
offered to take the oath prescribed by the fourteenth section of the Act of the 
15th of March, 1855, entitled an Act relative to Elections, and although many 
of them did take the said oath, and did exhibit also, in compliance with the il- 
legal demand of the Commissioners, their certificates of naturalization duly is- 
sued in conformity to law, and that said votes were rejected solely on the ille- 
gal and unjust pretext set forth in the fourth and fifth grounds aforesaid. 

7th. “ That at the third precinct there were three legal votes in my favor ; 
at the eighteenth precinct one legal vote in my favor; at the twenty-third pre- 
cinct five legal votes in my favor, and at the tenth precinct one legal vote in 
my favor ; all for said office of Clerk of the Fourth District Court of New Or- 
leans ; which were delivered by legal voters and received by the Commissioners 
of said respective precincts, which were not counted by the said Commissioners 
and not included in the returns, because, by accident or mistake, on the part of 
some one of the said Commissioners, they were deposited in the ballot box kept 
for the reception of votes for Justice of the Peace and Constable. 

8th. “‘ There was error to my prejudice in adding up the taily lists at all the 
precincts, the said additions showing a smaller number of votes in my favor, 
and a larger number in your favor, than would have appeared if the tally lists 
had been correctly added. 

9th. “The grounds above set forth will, when proven, suffice to overcome 
the majority which I learn will be shown by the returns already made, the said 
majority being only two hundred and two votes.” 

The petition concludes by a prayer for citation and for judgment, decreeing 
that petitioner and not the defendant, James B. Walton, was duly elected Clerk 
of the Fourth District Court of New Orleans. 


v. 
Watton. 
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Defendant pleaded the general issue, averred that he was the Clerk elect 
a large majority, and that his majority would have been much larger had not 
the Commissioners of Election received votes for contestant of persons noti. 
gally naturalized and not entitled to vote. 

Upon this issue the parties went to trial before a jury who found a yer 
by a majority of seven to five, “that J. B. Walton, the defendant, wag 
and legally elected to the office of Clerk of the Fourth District Court of Ney 
Orieans.” ; 

A new trial was prayed for, which the District Judge refused to allow, (“q. 
though inclined to the opinion that the verdict was contrary to the law andthe 
fact,”) inasmuch as the forty-fifth section of the Act of 1855, relative to eles. 
tions, declares that the court shall have no power to grant a new trial in a cage 
of this kind. 

The counsel of plaintiff has brought to our notice a contradiction between 
the English and French texts of this section quoted by the Judge of the Dig. 
trict Court. For while the English text reads as stated by the learned Judge 
the French text seems to declare directly the reverse. In this contradiction of 
the two texts, we cannot say the Judge erred in adopting that which most pro. 
motes the end which the Legislature seem to have had in view in this statute, 
namely, a speedy determination of this class of cases. 

The cause is now before us on the appeal of the contestant, under the Aets 
of 1856, pages 9 and 117, with the same latitude of control as was possessed by 
the jury under the forty-fifth section of the Act of 1855. 

Counsel on both sides seem agreed in relation to two general principles of 
the law of contested elections : 

ist. “ That the official return is prima facie evidence of the legality of an 
election.” 

2d. “That the election and not the return, entitles the party to the office, 
and that in a suit of this character, the court can go behind the return to as 
certain the true canvass.” People vy. York, 14th Barbour’s New York Rep. 

The burden of proof is upon the contestant (in the words of his ninth ground) 
“to overcome the majority shown by the returns already made, of two hundred 
and two votes” against him. 

He proposes to do this by two different kinds of evidence : 

ist. Of votes received at the polls, but not counted. 

2d. Of votes offered at the polls and which ought to have been received, 
but were not received. 

No question is made of the admissibility of the first kind of proof. The ar- 
gument in relation to it, turns exclusively upon the credibility and effect of 
statements of witnesses to some extent conflicting. 

The second class of evidence offered, involves many and intricate questions 
of law, but little or no contradiction as to facts. 

The principal evidence of the first class is that in relation to the destruction 
of the ballots at the seventh and ninth precincts, and the state of the vote at 
those precincts at the close of the polls; and our attention must first be direct- 
ed to the testimony given by the witnesses upon this subject. 

The destruction of those ballots was a crime committed by persons unknown, 
which both plaintiff and defendant deplore, and in the commission of which 
there is not the slightest hint of suspicion, in the pleadings or in the evidence, 
that either of them had any complicity. Both parties admit that a large num 
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per of votes was received at the two precincts in question. Both parties ad- 
git the propriety and necessity of secondary evidence of that vote, to come in 
sid of the partial returns of election which have been made; and to assure the 

ion of the office in contest to that candidate who has in truth been 
dected to fill it. The only dispute on this branch of the case is, whether the 
testimony adduced has accomplished this object. On the part of plaintiff, it is 
insisted that the state of the poll at the seventh and ninth precincts is estab- 
lished with sufficient certainty by the evidence. On the part of defendant, it 
js contended that the data are insufficient for that purpose. As to the occur- 
rences at the seventh precinct, we have the testimony of the three Commis- 
sioners, William Christy, Samuel Locke and Charles H. Horton; of the two 
Olerk’s of the precinct, D. Mitchell and C. D. Raney ; of the Deputy Sheriff 
at that precinct, 7. D. Harper ; and of a citizen, 7. J. Hitzelberger. 

All these witnesses agree that the total number of votes received at the 
seventh precinct from the opening to the closing of the poll was eight hundred 
and ninety-four, except Hitzelberger, who does not mention the number. 

They ail agree that, when the hour arrived for closing the polls the Commis- 
sioners opened, first, the ballot box containing the ballots polled for the State 
and parish officers, other than Justice and Constable, and commenced ascer- 
taining the result of the election, as to those officers, by unfolding the tickets 
and distributing them into three piles; one pile being composed of printed 
tickets, headed ‘“‘ Democratic,” which had no name erased or written upon them. 
This is called by the witnesses “the straight Democratic ticket.” Another 
pile was composed of printed tickets, headed “‘ American,” which had no name 
erased or written upon them. The witnesses call this “ the straight American 
ticket.” A third pile was formed of “scratched” or “ split” tickets. 

The important operation of counting the votes was next in order; and as 
this is the point where the witnesses sunder, it becomes indispensible to trace, 
step by step, the testimony of each. We take them in the order in which they 
stand in the record. 

D. Mitchell says, “‘ Colonel Christy counted out, one at a time, without call- 
ing the names on the ticket, the number of straight American tickets, amount- 
ing to 299, and told me to put that down as the number of straight American 
tickets. Mr. Locke, in like manner, counted the straight Democratic tickets, 
amounting to 509. The split tickets were called off, the names on each ticket, 
and tallied by the clerks. On those the different candidates had different ma- 
jorities. These tickets were then put back in the ballot box, and locked up by 
Colonel Christy. Then they commenced opening the box of Justice of the 
Peace and Constable, and began to assort the tickets in the same manner as 
they had done for the others; and they had counted out those for Justice of 
the Peace and Constable, tickets that had the names of Vr. Bradford and Mr. 
Agaisse on them, and they had counted about 140 of the tickets having the 
mame of Mr. Cuvillier and Mr. Kearny, when the mob came in, took the bal- 
lot boxes and the other tickets that were then on the table, also all the tally 
lists and lists of voters, and carried then out into the street, and that is the last 
Isaw of them.” 

Mr. Raney says, “‘ Colonel Christy then proceeded to examine the straight 
American tickets, counting from one to one hundred. When he got through, 
ty memory does not serve me what the number of the straight American ticket 
wis. In counting the straight American tickets, they were taken out one by 
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one from one hat and put into another. When he got to one hundred I put S| 


down on my sheet the figure 100, and so on until he got through. After 
got through the straight American ticket, Mr. Locke proceeded to count the 


straight Democratic ticket in the same manner as Colonel Christy did the 


straight American ticket, and I kept the tally in the same manner.” « 
memory does not serve me now so as to state the number of straight Demo. 
cratic tickets.” ‘‘ The scratched tickets were then called off by Mr. Locke, ang 
each name tallied up by the Clerk. After we had got through tallying the 
scratched tickets, the whole of the tickets, straight American, straight Dem 
cratic, and scratched, were then placed back together in the box, either by Mp, 
Horton or Colonel Christy. 1 mean, they were placed in the same from whieh 
they had been taken in the first instance, and the box was locked up. We 
then proceeded to open the Justice box and assort the tickets in the same map. 
ner as in the State box, placed them in three different piles, one pile in a hat 
one pile in a basket, and one pile in a bucket, the same receptacle which had 
been used for the State tickets. Mr. Locke then proceeded to count the straight 
Democratic tickets for Justice of the Peace and Constable. They were counted 
in the same manner as the State tickets. While the Commissioners wer 
counting the Justice’s box Mr. Mitchell and myself were then adding our tally 
list to make our report for the State ticket and the vote for each candidate on 
the scratched ticket together, and the result had been extended. The result 
for Sheriff and for Governor had been announced. While the Commissioners 
were counting the Justice’s box the mob broke in, blew out the lights, seized 
the tally sheets, the ballot box, one of the round tables, took them out in the 
middle of the street, then made a fire of the whole of it. This took place at 
about half-past eleven o'clock Pp. mM.” 

Samuel Locke says, “‘ After the closing of the polls we proceeded to open the 
State box. There were two boxes, one for Justice and Constable, and the 
other for all the officers mentioned in ticket marked B. We proceeded to 
straighten out and assort the tickets, putting the Democratic clean unscratehed 
tickets into a champagne basket; putting the clean unscratched American 
tickets into a hat; all tickets that were scratched or not throughout a party 
ticket, were put into another hat.” “I counted the clean Democratic tickets, 
Messrs. Christy and Horton looking over me to see that I counted right 
There were 509 of them. Mr. Christy counted the clean American ticket, I 
looking to see that he was counting right. There were 299 of them. There 
were 85 scratched tickets, and one blank ticket. I cailed off all the names 
on the scratched tickets. The Clerks kept the tally. Mr. Horton looking 
over me and taking the tickets to see if I called them right. Some of them 
had the Governor scratched, some the Sheriff, and others other candidates.” 

** After the ballots had been assorted, counted and tallied, they were all put 
together in the State ballot box by Mr. Christy, who pressed them down to 
get them in. The box was locked by him, and the key put in his, Christy's, 
pocket, and he remarked that we had done with them, and his plan had been 
carried out, that is, in counting the ballots instead of tallying each name. We 
then proceeded to open the Justice’s box, straightened out and assorted the 
tickets in the same manner; and we fouud three State tickets in these, two 
American tickets and one Democratic ticket. The Clerks were ordered to add 
these to the count. The account I have given of the number of votes for each 
party was made up then, these votes being counted. Mr. Christy opened the 
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State box, and put then those tickets into it, and put the key back in his AULD 
et. Just previous to adding these three ballots, the Clerks had announced — Wao. 

the majority for the Governor and the Sheriff. We proceeded to count the 

Justice's votes in the same manner as we had done the State tickets ; Mr. 

Ghristy counting the American vote for Justice and Constable, and there were 

g99 votes, and I was counting the Democratic votes when the mob got in and 

destroyed them.” 

7. D. Harper says, “* After closing the poll the votes were separated, as be. 
fre stated by Ir. Locke ; they finished counting; all the State tickets were- 
placed by Colonel Christy in a box, and locked up by him; the Commission- 
@s had commenced counting the votes for Justice and Constable. The whole 
gumber of votes was 894—567 for Bell, 318 for Hufty. Heard Colonel Christy 
gnounce the majority for Sheriff, also Mr. Locke. This was about an hour 
before the mob broke in.” ‘‘ Witness did not add up the tally lists. It was 
done by the Clerks.” ‘When they had finished counting the three piles of 
State tickets, they were put by Colonel Christy in the State box, were pressed 
down by him, and the box locked by him with the remark “that is now done 
with.” This box was afterwards opened to put into it the tickets which had 
heen found in the Justice’s box. Colonel Christy then requested Mr. Locke 
to relieve him, as he was tired, and count the tickets in the Justice’s box.” 

William Christy says, ‘‘ At the closing of the polls, the tickets were divided 
into three parcels. Those headed ‘ American’ were placed together, and those 
headed ‘ Democratic’ placed together, and those scratched were placed together, 
with the view of facilitating us in calling off the names of candidates, none of 
which had been called off except those upon the split tickets. These bundles 
of tickets were made expressly with reference to their heading. The assorting 
these tickets and piles was done with great rapidity, and not a name was ex- 
amined by any of the Inspectors, and so far as I was concerned, I did not ex- 
amine a single name upon a single ticket thus assorted, nor did any of the other In- 
spectors tomy knowledge. The three Inspectors assorted all of the tickets. Each 
tooka handful of the tickets, examined the heading, and placed each ticket on its 
proper pile. Mr. Locke then counted the number of tickets headed ‘ Demo- 
qatic,, and I counted those headed ‘ American.’ The number of each was 
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announced, and I ordered it to be put upon loose sheets of paper by the Clerks. 
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We then proceeded to call off all the names upon the eighty split tickets, and, 
wbefore stated, those were all the names that were called off and tallied.” 
“This arrangement of the tickets into piles was a preliminary step, taken by 
wmerely to facilitate the counting, and was not intended by the Commission- 
as to be the final counting of the votes. This was done at my suggestion. I 
did not see the name of Mr. Auld or of Mr. Walton upon any of the tickets in 
dither pile, except that of the split tickets which was counted. After the dis- 
tribution of the tickets, I put the American tickets which I had counted back 
into the ballot box. Those headed Democratic were placed in a champagne 
basket, and those which were split were placed in a bucket, with the view of 
4 final examination and calling off. While we were counting the votes of 
Justice of the Peace, and before we had touched the others, the boxes were 
destroyed. We did not, I am positive, put all the tickets, American, Demo- 
tatic and scratched, back into the box, and lock the box up. I did not lock 
the box containing the tickets headed ‘American,’ nor touch the key. I 
tuld not have made a return at any time since the election showing the num- 
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ber of votes received by any one candidate at that precinct. The ticket boxes 
and every scrap of paper that was on the table disappeared in about five : 
seconds after the mob entered, and the.last I saw of them they were burning 


in the street.” “The total number of votes cast at that election precinet wag: 
I think, 894. Tam not positive, but that is my impression of the number, J 
do not know how many tickets were said to have been on that pile called 
‘Democratic’ tickets. As the number was placed on paper by the Clerks, ‘by 
order of the Inspectors, I did not charge my memory with it.” “TI think ther 
were about 82 scratched votes—between 80 and 90. I have no idea what the 
relative vote between Auld and Walton on the scratched ticket was, as the 
tallies had not been counted by the Clerks and reported by the Inspectors, | 
heard the names on the scratched tickets called out.” “I never on that day 
officially announced to any person the result of the election as to any candidate, 
but I did announce the number of votes headed ‘ American’ when I returned 
them to the box, which number was taken down by the Clerks; but I do not 
remember what that number was.” 

Examined on another occassion, J/r. Christy says, “The State ticket had 
been counted before the destruction of the boxes, and divided into three piles, 
one headed by Derbigny, the other by Wickliffe, the third the split tickets 
which last pile was large and had to be tallied and each name called. Witness 
suggested to the Clerks to go on and carry out and add these tallies whilst the 
Commissioners counted the votes for Justice and Constable, which was done,” 
“Witness did not, nor did he hear any of the other Judges ask the Clerks if 
they had finished their tally, and what the result was, before the destruction of 
the box; but he heard remarked in conversation around hin, (does not know 
by whom, as he was engaged in counting,) that the result would be on the 
general ticket, about 213 majority for Wickliffe, and about 250 majority for 
Bell.” 

C. H. Horton says, ‘“‘ There is no fact or circumstance of that election that 
I am aware of, by which the actual vote of any of the candidates can be known 
by me. I have no information about the correctness of the counting of the 
straight piles of votes, and I do not know what one of the Commissioners con- 
ceded as to the correct counting of those piles. I am unable to say anything 
in regard to Mr. Auld’s position, or that of any other of the candidates on the 
tickets relatively.” “I am certain that after the tickets had been separated 
and counted, as described by Colonel Christy, they were placed, those headed 
‘ American’ in the ballot box, those headed ‘ Democratic’ in the champagne 
basket, and those that were scratched in the bucket.” 

Examined on another occasion, Mr. Horton says, “The whole of the State 
tickets had been counted out and tal.ied by the Clerks. Thinks the Clerks did 
announce the votes for some of the candidates. Was very busy counting votes 
from the other boxes. Does not remember how many straight Democratic 
tickets had been counted. Remembers the straight American ticket was 29% 
Thinks the number of the straight Democratic ticket exceeded 500.” 

T. J. Hitzelberger says: “‘ Was present at the 7th Ward when the tickets 
were separated into three parts. Does not know what piles contained ‘ straight 
American tickets,’ and what contained ‘straight Democratic tickets,’ nor what 
contained ‘scratched tickets ;’ but I found it impossibie, from the extreme rapi- 
dity with which the tickets were passed from the ballot box, to ascertaif 
whether the tickets were straight Democratic tickets or straight American tie 
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kets. They were headed, however, Democratic and American tickets respec- 
tively, and as such counted.” ‘To the best of my recollection, after the sepa- 
ration of the tickets, the American tickets and the scratched tickets were 
returned to the ballot box, the Democratic tickets being left in the champagne 
basket. I supervised the counting of the Democratic tickets by Samuel Locke, 
having previously called the attention of Commissioners Christy and Horton to 
the necessity of such supervision.” 

“The tickets were separated, as 1 understood, with a view to ascertain the 
approximate result of the election, to gratify public curiosity, and not with a 
yiew to an accurate and final result of the election. The separation was made 
solely to ascertain approximation to the gubernatorial vote.” 

These copious extracts from the testimony are believed to contain all that the 
record shows, which is material, in relation to the counting of the vote at the 
Tth precinct, at the election of the 5th November, 1855. 

In connection with the testimony of Mitchell and Raney, we must not omit, 
however, to mention that there is in evidence a memorandum which those 
gentlemen, with a very commendable regard to their duty as sworn Clerks of 
the election, and to the rights of their fellow-citizens interested in this election 
as voters or as candidates, made and signed by comparing their recollections of 
the lists of voters and the tallies which had been destroyed, on the very next 
day succeeding the election. This memorandum commences by giving the exact 
yote polled for each of the candidates for the offices of Governor and Sheriff, at 
the 7th precinct, and proceeds to state the minimum majority of the candidates 
who had obtained the highest votes for each of the other offices included in 
what the witnesses call the State ticket. In this memorandum it is declared 
that the plaintiff, W. C. Au/d, had obtained a majority, at that precinct, of not 
less than two hundred and twenty votes, for the office of Clerk of the Fourth 
District Court. 

We see no reason to doubt the correctness of this memorandum. It is made 
by the very men who had been engaged the whole of the preceding day, from 
nine o'clock in the morning until twelve o’clock at night, in recording the votes 
received and in tallying the votes counted. It is proved that the vote for Gov- 
emor and for Sheriff (which two offices excited a more general interest than 

ghe others) had been definitively ascertained and announced before the destruc- 
tion of the ballots and tallies. It is proved that the contest was between two 
party nominations for fourteen distinct classes of office, besides those of Gover- 
norand Sheriff, and to be filled (so far as the vote of the 7th precinct was con- 
ceed) by twenty-five individuals, whose names might be, and in most cases 
were, all included in each ticket polled, in addition to those of the candidates 
for Governor and for Sheriff. It is proved that, in order to avoid the enormous 
fatigue and delay of going through every one of nearly a thousand tickets, 
mame by name, (or proclaiming and tallying twenty-five thousand names sepa- 
tately,) the Commissioners at this precinct had adopted a mode of operation 
which, it is also proved, was followed at the other precincts, which have made 
returns whose correctness is not disputed, namely: to cull out from the mass of 
ballots all those of a strictly party character ; to distribute such into two piles, 
Mecording to the party for which they were respectively cast; to put all the 
ballots which did not contain a complete or unmixed list of the nominees of the 
patties engaged in the contest, in a third pile; after such distribution of the 
tallots, to count each ticket in the party piles, as a vote for each nominee of 
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the party in whose pile it was found; and only to call off, name by name, the 


tickets in the third pile, whose mixed character rendered its minute verification 
a matter of unavoidable necessity. It is proved that this mode of Operation, 
thus adopted, was carried out by the Commissioners at this precinct; that, of 
the 894 ballots polled and deposited in the “ State” ballot box, 509 were assign- 
ed to the “ Democratic” pile, 299 to the “ American” pile, 85 to the “ split” 
or “scratched” pile, and that one ticket was a blank paper; that 509 vote 
were therefore assigned to each candidate (besides Governor and Sheriff ) on 
the “State” ticket of the Democratic party, and 299 to each candidate on the 
“State” ticket of the American party; that the “split” tickets were called 
off, and the votes tallied name by name. 

It is proved that, after the count of the “State” ticket, made and recorded 
in the mode just described, the ballots, or a portion of them, were restored to 
the “State” ballot box ; and the Commissioners proceeded to open the “Jus. 
tice’s” ballot box, and to make a similar distribution into three piles of the 
ballots polled for Justice of the Peace and Constable, preparatory to a count of 
the vote for those officers. 

It is proved that while the Commissioners were engaged in distributing the 
ballots for Justice of the Peace and Constable, the Clerks added up, compared, 
and extended the result of their tallies of the vote for each candidate upon the 
“State” ticket, as a fact accomplished, and in accordance with the expressed 
intentions of the Commissioners. 

Under these circumstances, when the irruption of the mob had annihilated 
the record which the law had provided, it was an effort of memory, not a mat- 
ter of conjecture, on the part of the Clerks of election for the 7th precinet, to 
establish the exact majority which the highest competitor for each office on the 
“State” ticket had obtained. They lost no time in taxing their memory for 
that purpose, and in consigning the majorities to paper, after consultation with 
each other, before intervening days and nights, and the routine of the ordinary 
pursuits of life, had effaced or dimmed the freshness of their recollection of the 
exciting events in which they had participated. Of those events, the tally and 
its addition were not only the most interesting, as being the consummation to 
which everything else tended, but were also the events with which the two 
signers of this memorandum had, of all the actors in the scene, the most i 
timate connection. They were, emphatically, their own work. And the effort 
of memory, which reproduced the majorities, were not, in reality, so great asit 
might seem at first blush. The two Clerks were only obliged to recall the ad- 
dition of the severai names on the eighty-four “scratched” tickets, being less 
than one-tenth of the whole number of votes cast. 

Finally, the two Clerks concur in testifying to the correctness of the memo- 
randum thus made to replace the tallies destroyed. On this subject, Mitchell, 
examined in this cause on the 19th January, 1856, says: “I carried out the 
tallies on the split ticket. I made a memorandum to the best of my recollee- 
tion. I cannot recollect the exact majority of each candidate. I made the 

memorandum the next morning after the election. That memorandum was 
made by Mr. Raney and myself.” 

[The memorandum was here shown to the witness.] “ w hen I presented the 
memorandum to Mr. Raney, I asked him if his recollection corroborated mine, 
and if the majorities put down on that paper were correct. I informed Mr. 
Raney that I intended to show the memorandum to Colonel Christy and the 
other Commissioners, with a view to have a return made.” 
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The witness Raney says, on the same point: “Being shown the origina] 
memorandum filed in the 6th District Court as document B, says that his signa- 
ture thereto is genuine. Mr. Mitchell and myself met on Tuesday morning 
after the election. We had a conversafion in regard to the majorities. We 
agreed in regard to the majorities, with the exception of one name, that of Col. 
Marks ; and after my explaining to him, he then agreed that I was right. I 
told him that we had better get together and make out a statement, our memo- 
ry being then fresh. He then said he would prepare a memorandum of the 
majority, and present it to me for examination, and on Wednesday morning, 
after examining it carefully, I signed it, and it is the same memorandum filed 
in the 6th District Court and marded “B.” That memorandum is a correct 
statement of the majorities for each candidate, according to my recollection at 
the time. I am positive that the statement in the memorandum is the lowest 
number, and when Wr. Mitchell and I could not agree we took the lowest ebb. 
[ told Mr. Mitchell at the time that Mr. Auld’s majority was twenty votes 
more than it is given in the memorandum.” 

The court has marked with satisfaction that no objection was made to the 
introduction of this parol evidence, to supply the place of the ballots and tallies 
destroyed. It affords a proof, if any were required, of the detestation which 
the respectable defendant and his eminent counsel entertain for any attempt, 
through violence, to pervert or defeat the exercise of the right of suffrage. 

The sovereign, in this land, is the people, and the ballot is the expression of 
the sovereign will. The audacious criminal who lays the hand of violence upon 
the ballot box, in effect usurps the sovereinty of the country. Wherever, there- 
fore, a case of such attempted usurpation is presented, the tribunals charged 
with the jurisdiction of contested elections should avail themselves of every 
legal means within their reach, to ascertain whether the popular will has been 
expressed through the ballot box ; and if so, what it has decreed. 

In summing up the evidence of the occurrences at the 7th precinct, a wish 
to avoid adding to the otherwise, perhaps, excessive length of this decision, has 
aone prevented us from commenting on the discrepancies in the testimony of 


‘some of the witnesses. We have contented ourselves with recapitulating the 
material portions of their depositions, and giving our carefully considered con- 


clusions. We will observe that some of the apparent contradictions are not, in 
reality, so much differences of fact as differences of inference from facts; and 
that, where there exists a real and substantial variance in a matter of fact, the 
court is bound to attach more weight to a precise and positive affirmation, than 
toa negation founded upon a memory, either avowedly or obviously defective. 

The record contains evidence of a ticket, printed and circulated in consider- 
able quantities on the day of election, which contained the names of ‘“ Demo- 
cratic” candidates for all the State offices, and the ‘“‘ American” candidates for 
all the parish offices, including Clerks of Courts; also of another ticket, which 
was throughout “Democratic,” with the exception of the Clerk of the Fourth 
District Court, for which office it had Walton’s name instead of Auld; and it 
is argued that some of these tickets might possibly have been counted at the 
7th precinct as “straight Democratic” tickets. On this point it is only neces- 
sary to say, that not a single ticket of either of these descriptions is proved to 
have been voted at the 7th precinct. We conclude, therefore, that the plaintiff 


is entitled to count a majority of two hundred and twenty votes, at the 7th 


precinct, in addition to his vote as certified in the official returns to the Sheriff, 
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in evidence. This is sufficient to overcome the majority of two: hundred ang 
two votes for defendant, shown by the official returns, and to convert the result 
of the election into a majority of eighteen votes for plaintiff. 

The ballot box was also broken in @he 9th precinct, and the ballots, &e, de 
destroyed. In this precinct, differently from what occurred at the 7th, the 
Commissioners, after the polls were closed, commenced by counting the ballot 
for Justice and Constable. Having finished that box, and ascertained ther. 
sult, (of which they have made a return,) the Commissioners opened the “Stajg 
box,” and commenced distributing the tickets into piles, as at the 7th precinet 
They had gone so far with this operation as to count and announce 138 “straight 
American” tickets, which finished that pile. They then commenced counting 
the “straight Democratic” tickets, and had got as far, according to some, 
100, and according to others, as 160, when a mob rushed in and destroyed bal. 
lots, ballot boxes and papers, as at the 7th precinct. The evidence as to the 
state of the poll at the 9th precinct rests, therefore, very much on conjecture; 
but we are spared the labor of scrutinizing that evidence, inasmuch as no wit 
ness, out of many who have been examined, pretends that Mr. Walton hada 
majority over Mr. Auld at that poll. The official return shows a majority of 
twenty-one for the “])emocratic” candidate for Justice of the Peace at the 9th 
precinct, and the conjectured majority of plaintiff over defendant is stated by 
none of the witnesses at a lower figure, and by most of them at a much higher 
one. 

The great bulk of this monstrously voluminous record is composed of evi- 
dence in relation to votes tendered at all the different precincts for plaintiff, and 
rejected by the Commissioners of Election. In relation to these, it has been 
argued upon authority, by the counsel of defendant, that under the system of 
voting by ballot, rejected votes cannot be counted for the candidate who received 
a minority of the votes actually cast. Did we go into the inquiry of the pro 
priety of the rejection of these votes, we would have to consider and decide a 
variety of grave and intricate questions of constitutional and statute law, which 
have been elaborately argued by the learned counsel on both sides, with a re- 
search and ability which challenge our admiration. But in the view that we 
have taken of this cause, it is not necessary that we should express any opinion 
upon the admissibility or effect of the proof as to the rejected votes. We find 
that a majority of the votes actually received were cast for the plaintiff and 
contestant. He is therefore entitled to the office. 

It is proper to remark, that the defendant offered no evidence in the court 
below in support of the allegation of his answer: “That his majority would 
have been largely increased had not the Commissioners of Election received the 
votes, for the plaintiff, W. C. Auld, of persons that were not legally naturalized 
and had no right to vote.” 

And here we might terminate. The settlement of the controversy between 
these parties demands no more. But the ho'y mission of restoring tranquility 
to an agitated community is ours. The Acts of 1856, which have conferred 
upon this court an appellate jurisdiction in matters of contested elections, give 
us the authority, and the alarming state of things which this record discloses 
makes it our duty, to expound what we conceive to be the rules laid down by 
the legislative will for governmentof those citizens who may in future be called 
to fulfil the irksome and invidious, no less than important, functions of Com- 
missioners of Election in New Orleans. 
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Whatever may have been the authority of a Commissioner of Election, under 
the law as it existed on the 5th November, 1855, to inquire into the evidences 
of citizenship of a voter (upon which we forbear to express any opinion,) he 
eertainly has no such authority as the law now stands. 

The 11th Article of the State Constitution reads as follows: “The Legisla- 
ture shall provide by law that the names and residence of the qualified electors 
of the city of New Orleans shall be registered in order to entitle them to vote, 
but the registry shall be free of cost to the elector.” 

In obedience to this constitutional injunction the Legislature has passed the 
Act, approved the 20th March, 1856, entitled “An Act providing for the regis- 
try of the names and residence of all the qualified electors of the city of New 
Orleans, according to Article eleven of the Constitution of the State.” 

By the provisions of this Act an officer is created, with a salary equal to that 
of a Judge of the Supreme Court, having authority to receive and consider the 
proof of citizenship of any person ambitious of possessing and exercising the 
elective franchise in New Orleans; and upon such proof being made, according 
to certain rules and forms of evidence fully set forth in the statute, to enregister 
the name of the applicant as a qualified elector, and to deliver to him a certifi- 
eate, setting forth, if a naturalized citizen, the particulars of his naturalization 
and the proof by which it has been established. This certificate is by law full 
proof of the right to vote, at the day of its date, of the person who is named 
in it; and no person whatever can vote in New Orleans unless he is the bearer 
of acertificate of registry. 

Section 20th enacts: “‘That from and after the first Monday of October next 
(1856) any person having complied with the provisions of this Act shall be en- 
titled to vote, and whenever the right of any person shall be challenged at the 
polls, the certificate of registry issued to such person shall be held conclusive 
of the right of said person to vote, and no Commissioner or Commissioners of 
Election shall require, under the pains and penalties imposed by the sixteenth 
section of this Act, any other evidence of the right of such person to vote, ex- 
cept that portion of the oath prescribed by Article ninetieth of the Constitu- 
tion respecting duelling, and the following oath or affirmation, viz: “You sol- 
emnly swear (or affirm) that you are the the identical person described in and 
to whom this certificate was issued, and that you are not a soldier, seaman or 
marine in the army or navy of the United States, nor under conviction of crime 
punishable by hard labor, or a pauper.” 

“Section 21. Be it further enacted, That no person shall be entitled to vote 
who shall not have registered his name in pursuance with the provisions of this 
Act.” 

We view the office of Registry, under this statute, as a special tribunal for 
the trial of the right to vote in New Orleans, whose certificate is in the nature 
of a judgment, which is not subject to revision by the Commissioners of Elec- 
tion. 

We do not hold, however, the judgments of that tribunal to be without ap- 
peal. The 9th section of the Act provides a mode of redress, by suit against 
the Register, for an applicant to whom the Register shall refuse a certificate. 
And the validity of the certificate, and the sufficiency of the proof upon which 
it was based, may in all cases be examined, upon a contest of an election, by 
the tribunals seized of the jurisdiction of such contest. 
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We also hold that, where the registry of the voter is more than three 
old, and there is no change of domicil endorsed on the certificate, the vote 
be challenged on the ground that the voter has changed his domicil since the 
date of the registry, and by such change of domicil lost his vote in that pre. 
cinct; and upon such challenge being made, the Commissioners of Election 
may lawfully swear the voter as to the fact of his change of domicil. For, a} 
though the certificate of registry be, under the 20th section, conclusive proof 
to the Commissioners of the residence of the voter in the precinct at the dat. 
of the registry; and although, by Section seven and eight of the Registry 
it is the duty of the voter to notify the Register of a change of domicil, and ty 
have the same endorsed on his certificate of registry, yet it may be that a yoter 
who has changed his domicil has neglected this formality. 

We confidently expect that this exposition of the principles of the election 
law in New Orleans, emanating from an authority of the last resort, will com. 
mand the respect and acquiescence of all; that the actions of the Commission. 
ers of Election will thereby be rendered uniform and easy of performance; and 
finally, what is of paramount importance, that disorder will thereby be effecty. 
ally prevented. 

For the reasons above given, it is ordered, adjudged and decreed, that the 
judgment of the District Court upon the verdict of the jury be reversed, and 
that there be judgment in favor of the plaintiff and appellant, William ¢ 
Auld, decreeing him, the said Auld, to be entitled to the office of Clerk of the 
Fourth District Court of New Orleans. 


Merrick, C. J. In the limited time I have been able to devote to the vol- 
uminous record in this case, I have not been able to satisfy myself fully of the 
accuracy of the conclusions of the majority of the court; nevertheless I am un- 
willing to dissent or to delay the decision of this important cause upon a ques- 
tion of fact upon which my colleagues are unanimous. 


L. Cravss cv. W. Bercess anp WIFE. 


An objection to a document offered in evidence that it was not signed by all the parties, goes to the 
effect of the evidence, and not to its admissibility. A clerical error in the date of an instrument 
may be amended by parol evidence. 

The acceptance of an heir is express when he assumes the quality of heir in an unqualified manner 
in some authentic or private instrument, or in some judicial proceeding. 

The intention with which an act is signed by the heir is made by Article 988 of the Code the touch- 
stone of its character. If signed with the intention of binding himself as heir, he becomes heir 
pure and simple. 

When a written instrument, purporting to be a notarial act of sale of property of the succession, by 
all the heirs, was signed by some of the heirs, and others refused to sign it, on the ground that 
they would render themselves liable as heirs, and the act of sale in consequence was not consum- 
mated, it is, nevertheless, an express acceptance of the succession by those heirs who signed 
the instrument, and they are liable as heirs. 

The subsequent formal renunciation of heirs who have thus accepted will net undo the effect of their 
acceptance. 


PPEAL from the District Court of Pointe Coupée, Cooley, J. 
U. B. & E. Phillips, for plaintiff. S& J. Powell, for defendant and sp- 
pellant. 
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Sporrorp, J. The question here is whether the defendants have made 
themselves liable as heirs pure and simple of their deceased son, Wesley L. 


The objections to the reception of the evidence offered by the plaintiff went 
to the effect of the evidence, and were correctly overruled; and the clerical 
eror in the date of the writing was amendable by parol. 

The proof is that the two defendants signed a written instrument, which was 
intended to be a notarial act of sale from themselves and their two surviving 
children, Lewis A. Burgess and Mrs. Lucinda Burgess, wife of N. B. Benjamin, 
to Mesere. F. V. & J. W. Leake, of an undivided half of a lot of ground in 
Bayou Sara, described in the act as having belonged in common to F. V. Leake 
and the late Wesley L. Burgess, it being the same acquired by the said Wesley 
Burgess to L. Clauss by an act specially designated. ‘The vendors were also 
said in the act to be “‘the heirs at law of Wesley L. Burgess, deceased.” 

It is also proved that Mrs. Lucinda A. Burgess, one of the parties named as 
yendors in this act, refused to sign it, “for the reason that she feared to make 
herself unconditionally liable for the debts of the estate, there being no legal 
administration of deceased’s estate.” 

It is also in evidence that long afterwards the defendant, William Burgess, 
put the Messrs. Leake in default by tendering them a title to the same property 
on the terms described in the projected act aforesaid, but they answered that 
they were not bound to accept the title. 

Upon these facts the District Judge concluded that the defendants had made 
themselves unconditional heirs of the succession of Wesley L. Burgess, and 
from a judgment against them for a debt due by that succession to the plaintiff 
they have appealed. 

It is urged by the appellants that, as the pretended act of sale was a mere 
project, never signed by their co-heirs, the two surviving children, nor by the 
pretended vendees, nor by the notary, it cannot constitute an acceptance, either 
express or tacit, on the part of the two heirs who did sign it. 

“The simple acceptance may be either express or tacit. It is express when 
the heir assumes the quality of heir in an unqualified manner, in some authen- 
tic or private instrument, or in some judicial proceeding. It is tacit when some 
act is done by the heir which necessarily supposes his intention to aecept, and 
which he would have no right to do but in his quality of heir.” C. C. 982. 

“By the word act, used in the preceding Article, is understood any writing 
made with the intention of obliging himself, or contracting as heir, and not a 
simple letter or note, still less a verbal declaration, in which the person who is 
called to the succession may have styled himself the heir.” C. C. 983. 

In Flower v. O Connor, 8 N. S. 556, it was justly observed that the latter 
Article has reference alone to the express acceptance spoken of in the preceding 
Article, the word acte, in the French text of that branch of the former Article, 
having been translated instrument. 

An express acceptance is effected by something written, a tacit acceptance by 
something done. 

The District Judge thought that by signing what purported to be an act of 
sale of property belonging to the deceased, in which they described themselves 
as his heirs, the defendants expressly accepted his succession. 

The intention with which they signed this projet of an act is made by Article 
988 the touchstone of its character. 
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Did they sign it with intent to bind themselves as heirs of Wesley Burgess) 


If they did, they are heirs pure and simple. 

We think it manifest, from a perusal of the whole instrument, that they did 
sign it with that intention; indeed they could not have signed it with any other 
In it they described themselves as his heirs; by it they engaged to sell & por. 
tion of his property for a stipulated consideration. That they failed to 
out the engagement was no fault of theirs, for they did all they could to oop. 
summate it. The fact that the instrument never became binding on them ag 
sale, for the want of the assent of other proposed vendors, and a consequent 
acceptance by the vendees, can have no such retroactive effect as to change the 
intention with which they signed it. 

In the express acceptance, the intention must be manifested by what is 
written; in the tacit, by what isdone. C. C. 984. 

We find in this case a written declaration of the defendants which, in ou 
judgment, clearly shows a design on their part to act as masters of the succes. 
sion of Wesley L. Burgess. 

They are, therefore, -his unconditional heirs. 3 Marcadé, No. 205. 

Such would probably have been the determination of the cause, even if the 
Articles 983 and 984 had not been added by the compilers of our present Code 
to the Code of 1808, which followed the French original much more closely, 
M. Duranton teaches that an act which is declared void for a vice of form or 
for incapacity on the part of the person with whom the heir supposed he was 
contracting, may, nevertheless, constitute an acceptance on the part of the heir, 
if it shows a design to accept. Although the act has no effect, as between the 
parties, to bind them in a covenant, it may have the effect of disclosing the 
heirs’ intention to accept the inheritance which has fallen to him. 6 Duranton, 
No. 383. 

It is contended by the appellant’s counsel that this construction may open 
the door to fraud. The Code has guarded against that in Article 1003: “The 
heir who is of age cannot dispute the validity of his acceptance, whether it be 
express or tacit, unless such acceptance has been the consequence of fraud 
practiced or violence exercised against him, he never can urge such claim under 
pretext of lesion.” 

In the present case there is no suggestion of fraud or error. 

The formal renunciation of the defendants, after the acceptance which we 
have described, did not undo its effects. Semel heres, semper heres. 

The attempt to sell the property as the property of Wesley Burgess would 
imply an acceptance, even if it turned out not to be his, for it is the intention 
which controls. 8 Marcadé, No. 203. So proof of the title being in his suc- 
cession was unnecessary. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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Evpnrosin Hotrarp v. Mary C. Horarp, his Wife. 


Theinterdiction of the wife for the cause of insanity, is no ground for a decree of separation of pro- 
perty against her in favor of the husband. 

The community can be dissolved by the husband, only by the effects of the dissolution of the mar- 
riage bond, or a separation @ mensa.et thoro, of which a dissolution of the community ir thelogi- 


cal sequence. 


PPEAL from the District Court of Terrebonne, Cole, J. 

Connelly & Righter, for plaintiff and appellant. Goode & Aycock, for 
defendant. 

SporrorD, J. The plaintiff sued to procure the interdiction of his wife for 
the cause of insanity, and also prayed for a decree of separation of property 
against her. 

The former prayer was granted and the latter rejected; the husband has 
appealed, and urges in this court that the separation of property should be 
awarded. 

His argument is, that the law of community is predicated upon the theory 
that matrimonial gains are the result of the reciprocal industry and thrift of 
husband and wife ; that, therefore, when the wife ceases to contribute any- 
thing to the community in the way of labor, care or counsel, and becomes a 
helpless burden to the business partnership, the partuership should cease and 
the husband be entitled to a separation of property. 

Marriage is a contract for life, and, in this State, it superinduces of right a 
partnership of acquets and gains in the absence of a contrary stipulation at the 
date of the marriage. This community is only dissolved consequentially by a 
dissolution of the marriage, or a separation of bed and board, and directly by 
a separation of property judicially pronounced. The causes for which a divorce 
a vinculo, a separation from bed and board and a separation of property may 
be demanded, are specially defined by law. An interdiction for insanity, 
although authorized at the suit of either spouse by Article 383 of the Civil 
Code, has not been named by the law giver as one of these causes. It is out 
of our power to add it to the category. 

This is not the proper forum in which to assail the wisdom of rules of pro- 
perty laid down by the Legislature, or to seek an amendment of them, by sof- 
tening their rigor or creating exceptions, which the law itself has not recognized. 

It may be true, that among the rude and hardy tribes of German origin who 
introduced the custom of the matrimonial community of gains into Gaul, 
whence it has been transmitted to us, the wife was the equal partner of her 
husband’s toil. If, in the change of manners which a higher civilization has 
produced, this prime reason of the community law has ceased to exist, yet the 
institution remains. With us it is a positive provision of law, a rule of pro- 
perty, and must be enforced without reference to the theory upon which it was 
founded. The hardship of a particular case cannot exempt it from a rule 
which the law giver has made universal. The law concerns itself only with 
general principles and results; it takes no heed of individual cases. If the 
courts could, at their discretion or caprice, take cases out of universal rules to 
avoid a hardship, there would soon be no rules and, consequently, no law. 
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Every marriage superinduces the community, of right. That is the genera 
rule. The community can be dissolved at the instance of the husband, only 
by the effects of a dissolution of the marriage bond, or of a separation a mengg 
et thoro, of which a dissolution of the community is the log'cal sequence, The 
law has allowed the wife in a limited class of cases, to sue her husband for 
separation of property during marriage and without disturbing the marriage, 
C. C., Art. 2399 et seg. It has nowhere accorded to the husband a like exemp. 
tion from the general law. The District Judge was, therefore, right in declip. 
ing to make a law which would authorize the plaintiff in this case to demand g 
separation of property against his wife, because she has fallen into madness, 

MM. Rodiére and Pont have remarked, that all the authors are agreed that 
the husband cannot sue the wife for a separation of property, that being a 
privilege conceded only to the wife against her husband. 2 Contrat de Mariage, 
No. 806 in notis. La femme peut seule demander la séparation de biens. 18 
Toullier, No. 37. See also 5 Marcadé, Article 1443 C. N.; Pothier, Traité de 
la Communauté, No. 513. 

The faculty to demand this separation is accorded to the wife only when the 
disorder of her husband's affairs puts her present or eventual rights of pro 
perty in peril. 

And the reason why a similar faculty is not granted to the husband is, that 
he is head and master of the community; and it is out of the power of the 
wife to put his rights of property in peril. 

It is, therefore, ordered and decreed, that the judgment appealed from be 
affirmed, with costs. . 


Samuet Tittett v. Mary Upton. 


Judgment reversed where rendered on issue joined by defendant, a married woman, unauthorized 
by her husband or the court. 

The husband being sued with the wife, and both cited, the plaintiff might have made his judgment by 
default final on proving his demand, but it must appear from the record that such proof was made, 


PPEAL from the Tenth District Court of Tensas, Snyder, J. 
A Reeves & Briscoe, for the plaintiff. 7. P. Farrar, for defendant. 

Vooruies, J. This suit was brought against the defendant as the executrix 
of the last will of her deceased husband, John Upton, for the recovery of $998, 
evidenced by a promissory note signed by the latter in favor of the plaintiff, 
dated the 20th of January, 1851, and payable on the Ist of January, 1852, 
“bearing eight per cent. per annum.” 

The defendant having contracted a second marriage with W. MV. Wilson, her 
husband was also made a party defendant, and both were duly cited. 

The defendant, Mary Upton, unassisted by her husband, pleaded specially 
in limine litis, that she was not executrix of the succession of John Upton, de. 
This exception was overruled and a default entered. On the same day, the 
plaintiff filed a supplemental petition, alleging that Mary Upton was the 
administratrix instead of the executrix of the succession, and prayed for judg- 
ment against her as such, for the sum claimed in his original petition. 

The defendant, unassisted by héer husband, also pleaded specially, that she 
had never been cited in her capacity as administratrix, and prayed that the 








-. — 


= 2 








| Si a Ee ne) 


o.U Oem ww lO. Uwe 


Tx, & 


oo, = 


eae SS 





NEW ORLEANS, FEBRUARY, 1857. 


judgment by default taken against the succession should be set aside. This 
exception being overruled, she then, still unassisted by her husband, joined is- 
sue by pleading a general denial. There was judgment against her, and she 
took the present appeal, in which she was joined and assisted by her husband. 

It is urged that the judgment against her should be reversed, first, because 
she was not authorized either by her husband or the court to appear and de- 
fend this suit. Under the authority of the case of Adlé vy. Anty, 1 An. 260, 
we think this objection is fatal. There the husband of the defendant, a mar- 
ried woman, was joined in the suit, as in the present case, and a judgment by 
default was entered against both. Subsequently, the judgment by default was 
set aside, and the wife alone filed an answer to the merits. Upon that issue 
the plaintiff went to trial without taking the necessary steps to have the wife 
authorized to contest the suit, and judgment was rendered in his favor. The 
court held, that the separate answer of the wife was an unauthorized appear- 
ance in court, and reversed the judgment. Here, it is true that, as the answer 
of the wife must be taken as an unauthorized appearance in court, the judg- 
ment by default stood unaffected, and the plaintiff could have made the same 
final on proving his demand. But this want of proof forms the second objec- 
tion urged by the appellant. There is no note of evidence in the record. The 
note declared upon is annexed to and forms a part of the petition. There is no 
proof of its execution, which was essential to make the judgment by default 
final. C. P. 312; 12 R. 518. The certificate of the Clerk informs us that the 
record contains all the documents filed and testimony adduced in the case. 

It is, therefore, ordered that the judgment of the court below be reversed, 
and this case be remanded for further proceedings; the plaintiff and appellee 
paying the costs of this appeal. 
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P. G. Mourain v. V. Moura. 


When the wife by the marriage contract constituted to herself as dowry certain slaves, and her father 
became a party to the contract and signed it, he is estopped from contesting his daughter’s title to 
the slaves. 


PPEAL from the District Court of Pointe Coupée, Cooley, J. 
A, Provosty, for plaintiff and appellant. W: H. Cooley and A. L. Mahou- 
deau, for defendant. 

Bucuanay, J. The plaintiff claims of the defendants, his daughter and his 
son-in-law, certain slaves, which the petition avers the daughter constituted to 
herself in dowry by marriage contract, although the same actually belonged to 
plaintiff. 

Now it is proved, and in fact admitted by the petition, that plaintiff was a 
party to the marriage contract, and signed the same. 

We think, therefore, with the District Judge, that the plaintiff is estopped 
from contesting his daughter’s title to the slaves in question. 

The rules applicable to donations inter civos are improperly invoked by the 
plaintiff. There is nothing, either in the recitals of the marriage contract or in 
the other evidence in the cause, which implies a donation of these slaves by 
plaintiff to his daughter. 
Judgment affirmed, with costs. 
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A. Larorest v. R. R. Barrow. ; 


Where, to enforce a mortgage containing the pact de non alienando property had been sj 
under an order of seizure and sale, prosecuted contradictorily with the third possessor, who Was ap 
absentee, by the appointment of a curator ad hoc, and when the order of sale, and alll the pro. 
ceedings under it, were subsequently homologated by a monition ; eld : that the judgment coulg 
not he collaterally attacked by one claiming to have derived his title subsequently from such third 
possessor. 

The purchaser in possession under such a sale cannot be disturbed in his title, on the ground of 
irregularities and defects in the executory proceedings, from which the parties in interest might 
the time have been relieved by appeal. 

The vagueness and uncertainty in the description of the property in the act of mortgage will not be 
permitted to operate to the injury of a purchaser in good faith who went into possession unde 
the sale of the property, which was understood at the time to be the object of the mortgage ang 
sale under it. The notice with which the parties under whom a claim is set up adverse to the pun 
chaser, is chargeable, is sufficient to vest in the purchaser a valid title to the land which he wen 
into possession of under the sale, notwithstanding an uncertainty in the description as to the land 
sold. 


PPEAL from the District Court of Terrebonne, Cole J. 
Beatty & Bush, for plaintiff and appellant. Miles Taylor & W. H. Tay. 
lor, for defendant. 

Merrick, C. J. The plaintiff and defendant claim to be owners of the traet 
of land in controversy, in virtue of titles derived from the same author. 

The plaintiff claims, by direct conveyances from James Bowie and the defen- 
dant, in virtue of a forced sale made by the Consolidated Association upona 
mortgage given to that institution by James Bowie, and a purchase at the She 
riff’s sale by said Consolidated Association, and a transfer by it to the defen- 
dant. 

The defendant’s title is the oldest, and the plaintiff’s counsei admit that itis 
incumbent on them to show it to be defective before they can recover. They 
propose, in substance, to do so in two modes, viz: 

Ist. They allege that the proceedings of the Consolidated Association, in their 
order of seizure and sale, were null, and hence no title was conveyed by the 
sale to the bank by the Sheriff, nor by the bank to Barrow. 

2d. That the description of the property in the act of mortgage was vague 
and uncertain, and could convey nothing which could prejudice subsequent 
purchasers in good faith. 

I. Laforest claims in virtue of a transfer from Robert J. Walker. The act 
of mortgage given by James Bowie to the bank when he borrowed the money 
upon his mortgage and pledge of stock contained the pact de non alienando. 

Walker, Duncan Walker and Wilkins bought of James Bowie, and when 
Robert J. Walker bought the interest of his co-purchasers, he bought the stock 


in the Consolidated Association which was secured by the mortgage of Bowie. 


to the bank. The objections to the exccutory proceedings are that no such 
proceeding could be instituted upon the mortgage as against Walker, andif 
such proceeding could be instituted against him, the present one was defective 
for non-observance of the legal delays and forms; that the attorneys ad he 
appointed to represent the defendant, R. J. Walker, the absentee, could not 
waive the required proceedings and accept services; that prescription had inter 








inju 
whi 


eassbe2n8 e282. 2 _ 









REPER FTF #2 


“=< 


ee" ¢ ers 





NEW ORLEANS, FEBRUARY, 1857. 


yened before taking the legal steps to interrupt its acquisition, and that the 
order of seizure and sale was null because a copy of the bond of Bowie was 
annexed to the petition instead of the bond itself. 

We remark that at the time the order of seizure and sale was signed by the 
Judge ten years had not elapsed from the maturity of the bond to the date of 
such order. Moreover the bond had credits endorsed upon it which, if cor- 
rectly made, interrupted prescription from the date of such payment. 

If it be conceded that one, not a party to the order of seizure and sale, can 
callateraliy question its regularity in this particular, we think the burden of 
proof would be upon him to show that the alleged payments were fictitious and 
improperly made, and that the order of the Judge was granted upon an instru- 
ment absolutely barred by prescription. 

In regard to the other objections,.we observe that no appeal was taken by 
Walker, and that the proceedings in the order of seizure and sale were con- 
firmed by a monition. Under the facts of the case, we do not see how it is 
possible for the plaintiff to question in this collateral manner the regularity of 
the proceedings in the order of seizure and sale. 

If the Judge of the District Court granted the order of seizure and sale upon 
a copy of the bond instead of the bond itself, it was at most but an error in the 
judgment, subject to revision on appeal, and one which was not injurious to 
Walker, as we must presume from the fact that the bond really existed, and 
Walker never thought it worth his while to appeal. 

If Walker did not chose to appeal upon a mere matter of form, it is clear 
that no other persons ought to avail themselves of the objection, particularly 
after the homologation of the order and all of the proceedings by a monition. 
Revised Statutes, p. 341, § 7. 

The institution of the executory process against Walker instead of Bowie 
was one of which he, Walker, could not complain, for he was in possession of 
the property, and was thus notified of the necessity of making payment in 
order to relieve his property from seizure, he being the owner of Bowie's stock 
secured by the mortgage. 

If, under the pact de non alienando, a sale of the property would have been 
legal without service upon Walker and by service upon Bowie merely, it can- 
not be the less so by service upon the third possessor, who really represents 
the property which it is the object of the proceeding to sell, and who is to be 
injured by the sale. Moreover in this case the defect is cured by the monition, 
which is notice not only to Bowie and Walker, but to all other persons besides. 

Il. The second point presented by the plaintiffs and appellants is much more 
difficult. 

It grows out of the description in Bowie's mortgage to the Consolidated As- 
sociation, dated 15th June, 1829, under which the order of seizure and sale 
issued in 1840, and the land was sold by the Sheriff on the 21st September of 
that year. 

The description of the mortgage is in these words: “A plantation, situated 
inthe parish of Terrebonne, measuring seventy-five arpents on the Bayou Boeuf 
dias Bayou du Large, on the left bank of said bayou, by forty arpents in depth 
and fifty arpents front on the same bayou, on the right bank, by the same depth 
of forty arpents, bounded above by other lands belonging to said Bowie, and 
below by Mr. Edmond Hogan on the left bank and by Mr. William Hargrove 
mthe right bank of the said bayou, of which plantation there is now only a 
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small number of arpents in cultivation, the greater part being in standing woo 
and wild cane.” 

The order of seizure and sale, as well as the monition, having followed thy 
description of the property, it is the title under which the defendant must, ity 
all, protect his possession. In itself it appears well enough upon paper, by 
contains a latent ambiguity, which makes its application to Bowie's land Upon 
Bayou du Large very difficult. 

Bowie owned two tracts of land upon Bayou du Large of eighty arpents fron; 
on both sides of the bayou by a depth each side of forty arpents. The Upper 
tract is called in this controversy the ‘‘Gabion tract ;” the lower tract is callej 
the ‘“Felicé tract,” they being two confirmations by Congress to persongof 
those names. The defendant is in possession of and claims so much of the 
“‘Gabion tract” as could be found after sales made by Bowie prior to the mon. 

ge to the bank were carved out of it. The plaintiff contends that the “Pelig 
tract” answers the description contained in the mortgage better than the “@, 
bion tract.” 

The District Judge has examined the hypothesis of the plaintiff and the pre 
tensions of the defendant in this respect, in an elaborate and able opinion whid 
he has placed on file, and he has arrived at the conclusion that both Walke 
and Laforest are chargeable with notice, and that as against them the deserip 
tion in the mortgage, accompanied as it has been by possession, was sufficient 
to vest the title to the land in controversy in the defendant. 

We concur fully in the reasoning and conclusion of the District Judge op 
this branch of the case, and deem it sufficient to state, as we have done, the 
result, simply observing that although the “‘Felicé tract” corresponds in more 
particulars with the boundaries mentioned than does the “‘Gabion tract;” yet it 
is shown that there was no improvement at all upon that tract of land, whilst 
there was a small improvement upon the other; that the ‘“Gabion tract of land 
is identified by one of the witnesses, who appraised the land for Bowie and the 
bank, as the one appraised, and moreover, that all parties, up to the saleof 
Walker’s pretensions to Zaforest, in 1855, seem to have treated the “Gabion 
tract” of land as the one covered by the mortgage. 

It is true that Article 3273 of the Civil Code requires that a mortgage, in 
order to be valid, should describe the nature and situation of each of the im- 
movables on which the mortgage is granted; yet we think that where a sale of 
the mortgaged property has been made under an order of seizure and sale, and 
possession has followed the title, that an error in some of the boundaries ought 
not to be permitted to defeat the title, where the most important calls in the 
description are answered, and the identity of the tract is also established aliunde, 
particularly in favor of one purchasing with notice, as in the present case with 
Laforest. 

Judgment affirmed. 

Lea, J., is recused in this case on the ground of interest. 
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J. Latwiaw v. Jean B. Lanpry. 


When defendant’s title is not traced to a sovereign grant, possession in good faith under successive 
from private vendors for more than ten years, will not constitute a title by prescription 
one who claims under a patent from the United States, issued within ten years previous to 
the institution of the suit. 
In the absence of any other evidence, the date of the actual severance of the land from the public 
domain, the date of the patent must be considered as the time when the severance took place. 
The burden of proof rests with the party pleading prescription to show affirmatively a state of facts 
which will sustain the plea. 


PPEAL from the District Court of Assumption, Cole, J. 

W. C. Lawes, for plaintiff Mailhot & Mills, for defendant and appellant. 

Lea, J. The plaintiff claims from the defendant a tract of land situated in 
the parish of Assumption and constituting the fractional section 56 of township 
12, range 14 east. His right is derived from A. F. Rightor, who purchased 
directly from the United States and in whose favor a patent was issued on the 
sth of September, 1845. The defendant holds under successive purchases from 
private vendors, none of whom trace their title to a sovereign grant, but under 
which the defendant and his vendors have held possession in good faith for 
more than ten years. The plaintiff, on his part, shows a paramount title eman- 
ating from the General Government within ten years prior to the institution of 
this suit, and, as before stated, the evidence shows that the defendant and his 
yendors have held possession in good faith under a title translative of property 
for more than ten years. The plaintiff, therefore, has made at least a prima 
facie showing of a transfer, within the last ten years, from a vendor against 
whom prescription could not run. See 4th Howard's Reports, p. 184. 

It is urged that the date of the patent does not furnish conclusive evidence 
of the fact that the actual severance of the land in question from the public 
domain took place at that time, and that the payment for said land may have 
been made prior to that time and more than ten years prior to the institution of 
this suit. It is undoubtly true that such may have been the case ; it is equally 
true that nothing of the kind has been proved. The only evidence before us 
of the time of the transfer from the Government, is the date of the patent which 
was duly set forth in the plaintiff’s petition. It was a part, therefore, of the 
defendant’s case to show, if he could, that the title of the Government was 
divested not only anterior to the date of the patent, but more than ten years 
prior to the institution of this suit, and without such proof, he could not make 
out his plea of prescription. It is a mistake to consider the plaintiff as defen- 
ding himself against a title by prescription by an exceptional plea, and as such, 
under obligation to prove a state of facts which he has not alleged. It.is clear 
that prescription in favor of the defendant could not begin to run until after 
the severance of the land from the public domain, and if the defendant wishes, 
by the plea of prescription, to attack the validity of a title based upon a patent 
issued within ten years prior to the institution of the suit, it is incumbent upon 
him to show affirmatively a state of facts which will sustain his plea. 

Judgment affirmed. 


SUPREME COURT OF LOUISIANA, 


Jupita A. Harsour v Jouwn S. Scort. 


Where the Sheriff is incapable of acting by reason of interest and there is no Coroner of the parish 
the Judge may appoint a special officer to attend the jury during the trial. 


yen from the Ninth Judicial District Court for the parish of Pointe 
Coupée, Cooley, J. U. B. & E. Phillips, for plaintiffs. W. 7 Cooley, 
for defendants. Both parties appellants. 

Bucuanan, J. We see no reason for changing our opinion upon the question 
involved in the mandamus issued to the Judge of the Ninth Judicial District 
in February last. 11 Annual Rep. 79. 

Neither do we find any error, under the peculiar circumstances of the case, 
in the order of court appointing Marcel Samson special officer to attend the 
jury during the trial; nor in the course followed in empannelling the jury. 
Defendant admits in‘: argument that there was no Coroner at that time in th 
parish. 

The only real contest between these parties relates to the right of the de 
fendant to have the value of two slaves, named Rachel and Dick, deducted from 
the note sued upon, on the ground that those slaves were affected with red 
hibitory diseases at the time of the sale, which was the condition of the note 
and that they afterwards died of said disease. The pleadings of the defendant, 
in relation to this part of his case, are very defective. He does not declare 
what were the diseases of said slaves. Neither does the testimony make out to 
our satisfaction the existence of any redhibitory disease in those slaves, or either 
of them, at the time of the sale. We conclude that the jury erred in making 
a reduction of the price on account of the death of the slave Dick. 

The plaintiff, Mrs. Morgan, has asked, in her answer to defendant's appeal, 
for an amendment of the judgment ; to which we consider her entitled. 

It is, therefore, adjudged and decreed that the judgments appealed from be 
reversed; and that the plaintiff, Judith Ann Harbour, wife of James A. Mor. 
gan, recover of defendant, John S. Scott, seven thousand two hundred and sixty 
dollars, with interest at eight per cent. per annum, from January 31st, 1855, 
until paid, and costs in both courts; and with mortgage and privilege of vendor 
on the property sold to said defendant, which is set forth and described in 
plaintiff’s petition and the act of sale thereto annexed ; and that said property 
be seized and sold for the payment of this judgment. 

Merrick, C. J. It is ordered, by the consent of the defendant, in writing, 
and on the motion of plaintiff’s counsel, that the decree in this case be amended 
by correcting a clerical error in this, that the interest on $7260, allowed by the 
decree, be changed so as to read: to allow said plaintiff eight per cent. interest 
from January 31st, 1853, until paid, instead of January 31st, 1855, until paid; 
and that the judgment so amended be certified to the lower court for execution, 
notwithstanding the mandate already issued. 
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Succession or Cartes Morcay, Sen. 


When the front tract belonged to the husband before marriage, the double concession purchased by 
him after the marriage, under the Act of Congress of June 15th, 1822, became the property of the 
husband. The only right of the community is that of claiming a reimbursement of the sum paid 
as the price, if the payment has been made out of the funds of the community. 

In cases of partition where some of the part owners are minors, the Judge has no power of his own 
will to order a sale of the property to be divided, upon terms of credit. This can only be done at 
the instance of the tutor and upon the advice of a family meeting. C. C. 12638 


PPEAL from the Ninth Judicial District Court for the parish of Pointe 
HA Coupée, Cooley, J. Louis Janin, for Olivia Van Wickle et als., appel- 
lees. Jisley & Provosty, for H. Allain et als., appellants. 

Voormes, J. On the 17th of February, 1848, Charles Morgan died intestate, 
in the parish of Pointe Coupée, where his succession was opened, leaving a 
widow and the following children and grand-children as his legal heirs, to wit : 
Charles Morgan, Jr., James A. Morgan, Augustine’ Morgan, widow of J. W. 
Swain, Aurora Morgan, widow of Wm. R. Falconer, and the three children of 
Adele Morgan, deceased wife of Stephen Van Wickle, to wit: Emma Lise Van 
Wickle, a minor represented by her father and natural tutor, Adeline Van 
Wickle, wife of J. P. Coulon, and Olivia Van Wickle, wife of J. L. Mathews. 

Charles Morgan, Jr., one of the heirs, was appointed administrator of the 
succession. He died in July, 1855, without having rendered any account of 
his administration, leaving a widow aud seven minor children. 

This action was instituted by Olivia and Adeline Van Wickle against their 
grand-mother, /Zyacinthe Allain, and their co-heirs for a parition, in which 
they also claimed an account of the administration of Charles Morgan, Jr. 
They allege in a supplemental petition filed by them, that a tract of land of 
fourteen and one-half arpents front on the Mississippi, by forty in depth, es- 
tablished as a sugar plantation, together with the double concession thereof, 
was erroneously inventoried as the property of the community ; that both were 
the separate property of the deceased, except the improvements thereon, which 
were properly inventoried as belonging to the community. 

Stephen Van Wickle, as tutor, the widow of Charles Morgan, Jr., as natural 
tutrix, and Awrora Morgan, answered respectively, acquiescing in the plaintiff's 
demand, and also claiming that the double concesssion should be considered as 
the separate property of their ancestor. 

Hyacinthe Allain, widow of Charles Morgan, in her answer, in which her two 
children, James A. and Augustine Morgan, join her, avers that all the property 
inventoried belonged to the community of which she was the surviving partner, 
and as such legally entitled to the usufruct thereof. 

A report of experts shows that the property in question is not susceptible 
of being divided in kind between the parties without inconvenience and loss. 

It is admitted by the parties that the front tract was purchased by Charles 
Morgan on the 23d of June, 1806, the year.previous to his marriage, that his 
title to it was confirmed in 1820, and that he bought the double concession in 
1835, under the Act of Congress of June 15th, 1822. 

The defendants and appellants have presented two questions to our considera, 
tion: Ist, Is the double concession separate or community property? 2d, Is 
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as the advice of a family meeting essential to fix the terms of credit of the nla’ 


relation to the interest of the minors ? 

I. We do not think the Judge erred in deciding the first question affirms. 
tively. That the cause of the acquisition preceded the marriage, is & matter 
which can hardly admit of any doubt. We think it is perfectly clear, under 
our jurisprudence on the subject, that the confirmation by the Gove 
subsequent to the date of the marriage, did not have the effect of Vesting the 
legal title to the original tract in the community. It is, therefore, difficult to 
perceive in what manner the rights of the parties can be affected in this cag 
by the distinction between complete and inchoate titles. See the case of Pap. 
goud v. Pace, 10 An. 614. But we consider the decision in the case of Barbe 
v. Langlois, 5 An. 212, as decisive of this question. The only right to which 
the commnnity is entitled is that of claiming the reimbursement of the sum 
paid on account of the entry of the double concession, if such payment hag 
been made out of the funds of the community. 

IT. As it was conceded, that a sale of the property in question was necessary 
to effect a partition, the Judge accordingly ordered an inventory and sale there. 
of, on the terms demanded by the parties, to wit: two-fifths, as the shares of 
James Alfred and Augustine Morgan, for cash, and the residue at one, two, 
three, four and five. years’ credit, the purchasers giving notes with approved 
security, &c. In cases of partition, where some of the heirs are minors, Art 
1263 of the Civil Code declares: that the Judge may at the instance of their 
tutors, and on the advice of the meeting of their family, order the sale to be 
made on certain terms of credit and on proper security, &c. This textual pro 
vision, clear and free from any ambiguity, is imperative, leaving no discretion 
in the Judge to act without such authority. It may be true in this instance 
that the terms of credit are advantageous tothe minors. But it is evident that 
the plain letter of the law cannot be disregarded under such pretext. And we* 
cannot yield our assent to the proposition, that the appellants can have no 
possible legitimate interest in the determination of the question thus presented 
by them. They certainly have, as joint owners, an interest to see that a valid 
title to the property shall be vested by the sale in the purchaser. See 6 
An. 755. 

It is, therefore, ordered, that the judgment of the court below be avoided and 
reversed, so far as it regulates the terms of the sale in relation to the minors, 
and in every other respect that said judgment be affirmed ; and it is further 
ordered, that the case be remanded to be proceeded in according to law, the 
appellees to pay the costs of this appeal. 


Patrick Fox v. Crry or New Orteans. 


The city cannot be held liable under a contract made by the Municipal officers in violation of law. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Race & Foster, for plaintiff. J. Livingston, for defendant and appellant 
Sporrorp, J. This action is based upon an alleged contract. The plaintiff 
declares that the late Second Municipality of New Orleans passed an ordinance 
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requiring the Surveyor thereof to notify certain proprietors of lots therein to 
fill them, and in default of their compliance within thirty days to cause the 
game to be filled at the expense of the owners ; that the lots of one Worthing- 
ton were ordered to be filled in pursuance of this ordinance, and the owner 
failing to do it, the Surveyor of the Second Municipality employed the petitioner 
to fill them, and “contracted with him to fill the same for the city, at the price 
of seventy-five cents per yard,” which he did, and the work was accepted by the 
Surveyor. 

The present plaintiff formerly brought a suit against Worthington’s repre- 
sentative for the price of the filling, but was cast, on the ground that he, in 
connection with the Municipal officer, had acted in violation of a remedial 
statute which was intended to check Municipal extravagance and corruption, 
by requiring all contracts for public or other works ordered by the Municipality 
“to be let out to the lowest bidder at public auction.” See Fox v. Sloo, Ex- 
eutor, 10 An. 11; Act 18th March, 1850, Sec. 12, (Sess. Acts, 131.) The con- 
golidation Act passed a few days later, embraced the same provisions couched 
jn even more general terms: “‘all contracts to be made or let by authority of 
the City Council, and all materials and supplies to be furnished shall be offered 
by the Mayor at public auction, after the usual advertisements, and adjudicated 
to the lowest bidder.” Act 21st March, 1850, See. 22, (Sess. Acts, 164.) 

The defence in his case is identical with that in the case of Fox v. Sloo, 
No action can be maintained upon a contract made in violation of law. If, by 
overriding this statute, the Municipal officers could saddle the city with the 
expenses of the contracts they choose to make in defiance of its mandates, 
the tax-payers would become an easy prey to the jobbing contracts which it 
was the commendable object of the statute to defeat. 

Judgment reversed, and judgment for defendant, with costs in both courts. 
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Succession oF Wituiam H. Lyne. 


Aminor emancipated under the Act of the Legislature of March 1855, but not yet over twenty-one 
years of age, is invested with all the capacities in relation to his property and obligations which 
he would have had actually at the age of twenty-one years, and may be appointed Administrator 
of a succession. 


PPEAL from the District Court of Pointe Coupée, Cooley, J. 
U. B. & E. Phillips, for defendant and appellant. Provosty, for ap- 


pellees. , 


The following reasons were given for his judgment by 


Cootzy, J. The Article 1035 of the Civil Code provides that, “In the 
choice of an administrator the preference should be given to the beneficiary 
heir over every other person, if he be of age and present in the State.” 

John R. Lyne was emancipated under the Act of March 15th, 1855, 444, but 
is not yet over twenty-one years of age, and he is one of the beneficiary heirs 
of the deceased, all the other children being minors. 

In the case of Briscoe and Wife v. Farthington, 5 A. R. 692, the objection 
made by the Supreme Court to the appointment of a minor emancipated by 
Marriage, as an administrator was, that “ he could not bind himself by promise 
obligation for any sum exceeding the amount of one year of his revenues, 
and that he could not alienate, affect, or mortgage his immovables or slaves 
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without the authority of the Judge, which can only be granted on the advice 
and that, therefore, he could not sign an administrators 


of a family meeting,” 


bond. 

In the case of an emancipated minor under the Act of 1855, by which he jg 
dispensed from the time prescribed by law for attaining the age of majority, he 
is invested with all the capacities in relation to his property and obligatic 
which he would have, had he actually arrived at the age of twenty-one Years, 
See 6 R. R. 429; 9 L. R. 570. 

The Code does not seem to require any peculiar personal fitnes or capacity tg 
fill the office of administrator, at all events, we are bound to presume that the. 
opponent is capable of managing his estate and affairs, at least as much go ag 
he will be at the age of twenty-one years,—because the family meeting and 
the judgment thereon have so decided,—and besides, there is no suggestion of 
incompetency against him. 

I presume, that when the Code required the applicant to be of age, the legis. 
lature had in view the capacity of binding himself on the part of the administra. 
tor, and not a personal fitness which may be presumed in a person of 21 years 
of age. It is probable, that if this latter view had been taken, the requirement 
of the age of twenty-one years would have been stated in express words, 

Sporrorp, J. For the reasons assigned by the District Judge, it is ordered 
that the judgment in this case be affirmed, with costs. 


Succession or Wm. Recan. 


When a judgment has once been signed by the Judge, it should be interpreted by the court which 
rendered it, as well as by all others, as the foreign writers say, objectively ; that is, it should be 
construed with reference to the pleadings and the subject matter of the controversy, according to 
the natural and legal import of the terms used, without any reference to any subsequent explana- 
tion of the court of what was its intention or in its mind at the time the decree was rendered. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
T. Gilmore and Benjamin, Bradford & Finney, for Mrs. Mary Regan, 
administratrix, appellant. J. Dunlap, for Mrs. Cutter, appellee. 


Merrick, ©. J. On the sixth day of February, 1855, the appellant, as ad- 
ministratrix of the succession of William Regan, deceased, filed her account 
or tableau of distribution. 

She placed herself on the tableau for one-half of the last community. The 
account and this item in it were opposed by Mrs. Fanny Cutter and one other 
creditor. On a final hearing, the Judge of the District Court rendered a judg- 
ment amending the tableau and directing the administratrix to pay in the order 
therein regulated the creditors specified, and homologated the tableau in other 
particulars, and directed the funds to be distributed accordingly. , 

Mrs. Cutter took a devolutive appeal from this decree, not being satisfied 
with the amount allowed her. After taking her appeal, she took a rule upon 
the administratrix to show cause why she should not pay over to her, without 
prejudice to her appeal, the amount allowed her by the decree. 

To this rule, the administratrix replied that she was willing to comply with 
the decree, but, by the terms thereof, there would be nothing due to the plain- 
tiff in the rule, as the entire fund would be absorbed by the creditors preferred 
to Mrs. Cutter by the decree ; and as to so much of said rule as asks the court 
to order the execution of the judgment without prejudice to the appeal, the 
administratrix excepted, because the court was without jurisdiction to pro 
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pounce upon the legal effect of the execution of said judgment upon the rights Succession or 


In this court, it is contended that the effect of the decree upon the rule was 
tochange the former judgment of the court amending and homologating the 
tableau of distribution, and to decree the administratrix to pay over to the cre- 
ditors the one-half of the community which was allowed her by the first decree. 
On the one side, it is contended that this proceeding was unwarranted by law, 
and that the judgment once signed is beyond the control of the Judge who has 
rendered it, and that he has no power to correct or modify it in any subsequent 

ing; and on the other, that the interpretation of the decree by the Judge 
who rendered it, is of the highest authority and furnishes the best evidence of 
what was intended thereby. 

We think that when a judgment has once been signed by a court, that it 
should be interpreted by that court, (as well as by all others,) as foreign writers 
say, objectively ; that is, it should be construed with reference to the pleadings 
and subject matter of the controversy, according to the natural and legal im- 
port of the terms, without reference to any subsequent explanation of the court 
of what was its intention or in its mind at the time the decree was rendered. 
In other words, this court will disregard any forced construction placed by. the 
lower court upon its own decrees, although it may be pretended that such con- 
dusion was in the intention of the court rendering the decree. 

But if we apply this rule to the case before us, we find the decree upon the 
rule in accordance with the first judgment. That judgment orders certain 
debts to be paid in a certain order, and we understand the decree to make no 
reservation of a part of the fund in order to pay the administratrix, in prefer- 
ence to the creditors named in the decree, her one-half of the community. She 
is therefore bound by the decree to make payment in conformity to it, even if 
it should exhaust the entire fund in her hands, and leave nothing with which to 
pay herself the amount she has placed to her own credit on the tableau. 

On the other point, it is manifest that the District Court was without juris- 
diction to determine what effect the execution of the judgment should have 
upon the appeal. That was a question which the District Court could not de- 
termine adversely to the appellee, as appears to have been done by the unquali- 
fied manner in which the rule was made absolute. Without inquiring whether 
this part of the decree can prejudice the appellee or not in this court, we think 
she is entitled to a correction of it in this particular, and the execution of a 
judgment should be suffered to produce whatever effect, if any, the law gives to 
the same. 

It is, therefore, ordered, adjudged and decreed by the court, that so much of 
the decree rendered upon the rule, on the 12th day of December, 1855, as makes 
the said rule absolute without prejudice to the appeal of said Mrs. Fanny Cut- 
ter, be reversed and avoided, and that the said decree be, in other respects, 
afirmed. Said appellee to pay the costs of the appeal. 


SAME CASE ON A RE-HEARING. 


Bucuanan, J. After the judgment and appeal which form the subject of the 
tase No. 4324 in this court, just decided by us, a rule was taken by Mrs. Fan- 
ny Outter to show cause why the administratrix should not be ordered to pay 
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— or over the amount allowed the said Mrs. Cutter by the judgment appealed from, 


without prejudice to her further rights upon her said appeal. After hearing ¢ 


this rule was made absolute. 

The judgment upon this rule, as it stands, is a peremptory and unqualified 
judgment against the administratrix of the estate and appellant herein, forg 
sum of nineteen hundred and seventy-eight dollars and thirty-three cents, tha 
being the amount allowed Mrs. Cutter by the previous judgment from whid 
she had appealed. 

But the administratrix has brought to our notice that the judgment frog 
which Mrs. Cutter had appealed, approved and homologated the account pe 
dered by the administratrix, so far as not specifically amended ; and that oneof 
the particulars in which the account was not amended by the judgment, wy 
the amount in the hands of the administratrix for distribution, say four thoy. 
sand one hundred and eighty-one dollars and thirty-eight cents. 

Now, the judgment in question (that upon the oppositions to the accountof 
administration) decreed, that the fund in hand, as aforesaid, should be dist} 
buted : 


1st—To the payment of Clerk’s fees..............cccecccccccces 


“ “ tT Ths ncbvenbenuesepenaes acne $176 08 
“ . privileged claims, according to the tableau, 
es 821 00 
2d—Claim of Bayne, assignee of Kohn, Daron & Co., amounting, in ; 
DE cbcdpedctvibncsvoasteasectsenacqenes $3718 86 
And in interest to date of judgment, to considerably 
SE ee eh cee Neth cnd kee akeh nee nkeawatas 2000 00 5718 8% 


8d—Claim of Miller's Syndic, as the same figures on the tableau, say 1613 56 
rr Si. os iauessedsbearenedbavaneenséeqeouel 1978 33 


It is obvious, from this statement, that, under the judgment upon the account 
of administration, Mrs. Cutter could have nothing to receive from the fund in 
the hands of the administratrix, according to the account, which fund would 
have been entirely exhausted by the two first classes of preferred creditors, 
The judgment of the court upon the rule was therefore unfounded in any right 
conferred upon Mrs. Cutter by the previous judgment of the District Court, 
and injurious to the administratrix, by imposing upon her a liability beyond 
that judgment. 

It is, therefore, adjudged and decreed, that the judgment heretofore rendered 
in this cause be set aside and annulled ; and it is further decreed, that the judg” 
ment appealed from be reversed, and the rule taken by the appellee, Mrs. Fan- 
ny Cutter, on the appellant, Mrs. Regan, administratrix of William Regan's 
succession, on the 5th December, 1855, be dismissed, without prejudice to Mrs 
Cutter’s rights ‘under her appeal; and that the appellee pay the costs of said 
rule in both courts. 
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P. H. Morcan v. James Brown. 































When an attorney’s fee is contingent upon his success in collecting money for his client, the fee not 
being exigible until the money is collected, prescription against the attorney’s demand does not 
begin to run from the date of the judgment he has obtained for his client, 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Hamner & Haynes, for plaintiff. Smiley & Perrin, for defendant and 
appellant. 

SporrorD, J. This is a suit for attorney’s fees, alleged to have been — 
under a special contract. 

The defendant denies that he employed the plaintiff. 

The proof is that the defendant gave to one Dempsy P. Cain a power of at- 
torney, “‘to sue or otherwise collect all his claims” against the estate of one 
Witherspoon, and agreed to divide the proceeds with him. This power of at- 
torney implied the power to employ counsel and to stipulate fees to be paid out 
of the proceeds of the claims. 

Cain, in pursuance of this mandate, employed J. If. Elam as an attorney to 

investigate the claims. He resided in Baton Rouge, and finding it advisable to 
institute proceeding in the United States Circuit Court at New Orleans, he 
made a special contract with 7. G. Morgan (of whom the plaintiff is assignee) 
to bring and conduct a suit in that court against Witherspoon’s representatives, 
for a fee of ten per cent. upon the amount eventually collected, contingent upon 
the collection. Morgan brought the suit and obtained a judgment in the Cir- 
cuit Court at New Orleans. A writ of error was sued out from the Supreme 
Court of the United States, and the judgment of the Circuit Court was affirmed. 
The amount of the judgment ($14,000) and large arrears of interest has now 
been realized. Out of the one-half going to Cain, Morgan was paid ten per 
cent. by Cain’s assignees. This suit is to recover the ten per cent. due upon 
Brown's half. 

Both Cain and Brown were notified of the employment of Morgan to con- , 
duct the suit in Brown’s name before the Circuit Court. Their acquiescence is 
aratification of his engagement by Elam. 

Elam testifies that he contracted with Morgan for the contingent fee of ten 
percent. It is urged that, as the sum exceeds five hundred dollars, this evi- 
dence is insufficient. We find a corroboratory circumstance in the fact that 
Morgan was paid ten per cent. out of Cain’s portion of the judgment by Cain’s 
assignees without opposition. 

The plea of prescription is interposed. As the stipulated reward for the ser- 
vices was contingent upon the success of Brown in collecting the money, the 
fees were not exigible until the money was collected. This suit was brought 
immediately after the collection of Brown’s share. Moreover, three years had 
elapsed since the voluntary payment of the first instalment on the part of 
Brown’s agent, through his assignee. 

The fact that Brown employed other attorneys for special duties in collecting 
the money does not impair the claim of Morgan for compensation, for he was 
at all times ready to do whatever was requisite to be done in enforcing the judg- 
ment he had obtained in New Orleans. 
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The losses experienced by the defendant in consequence of his having Selected ‘ 


unfaithful agents or made injudicious contracts with them, furnish no Sufficient 
ground for relieving him from the obligation of paying the attorney Who ap. 
pears to have performed his duties with fidelity and success, 

This is not a case for damages as for a frivolous appeal. 

Judgment affirmed. 





e W. D. Miter v. C. & G. B. Tare. 


The defendants, the facters of the plaintiff, effected insurance on their stock of tobacco and other 
merchandize in four different insurance companies. Seme of the insurances were for six months, 
others for a year, and at different rates. The rate of insurance was equal to one-eighth of one 
per cent. per month. The plaintiff, in the accounts rendered of sales of tobacco, was charged one. 
fourth of one per cent. per month for insurance. //eld: That the defendants were not to be con. 
sidered as plaintiff's agents in the insurances they had éffected, but they are to be considered as 
being themselves the insurers of the plaintiff at the rate of one-fourth of one per cent. per month, 
and as having re-insured at the best terms they could obtain in the different insurance offices ip 
the city. 

The plaintiff’s tobacco having been lost by fire, the defendants are not entitled to charge commis. 
sions on sales not actually made. Their liability to the plaintiff is that of imsurers. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Semmes & Edwards, for plaintiff. Elmore & King, for defendants and 
appellants. 

Bucuanay, J. The plaintiff, a tobacco manufacturer in Lynchburg, Virginia 
sues defendants, commission merchants in New Orleans, for the alleged value 
of certain tobacco shipped by the former at various times to the latter, for sale 
on commission, and of which the petition states that the defendants have re- 
fused to render an account, although frequently requested so to do, undera 
pretence that the tobacco has been destroyed by fire. 

The defendants complain, with great apparent reason, of the unfairness of 
this statement of the plaintiff's cause of action. In truth the defendants ap 
pear to have rendered various accounts to plaintiff; the latest some five or six 
months previous to the institution of this suit, embracing the whole of the 
balance on hand of plaintiff's tobacco at the time of a fire which actually oc- 
curred on defendant’s premises about two months previous to the rendition of 
of that account. 

The real subject of dispute between the parties is the value of said balance 
of plaintiff’s tobacco in defendant’s hands at the time of the said fire and the 
correctness of certain charges in defendant’s last account for commissions, &. 

As much of the argument has turned upon the insurances effected by defen- 
dants in five different insurance offices, to the aggregate amount of fifty thou- 
sand dollars upon their stock, composed of tobacco and other merchandize, in 
the store consumed by the fire of the 16th March, 1854, and upon the settle 
ment made by the defendants with those insurance companies, it is proper that 
we should premise by declaring that, in our opinion, the defendants are not to 
be viewed as plaintiff’s agents in effecting those insurances. 

Some of those insurances are for six months, others for a year; the former 
at three-fourths of one per cent. premium, the latter at one and one-half per 
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cent, ium. That rate of premium is equal to one-eighth of one per cent. 

month. But defendants charge plaintiff one-fourth of one per cent. per 
month for insurance in the several accounts rendered; said insurance being cal- 
culated upon each lot of plaintiff’s tobacco sold by defendants to the day of 
sale. It is clear, therefore, that the defendants became themselves the insurers 
of the plaintiff at the rate of one-fourth of one per cent. per month, and re- 
insured on the best terms they could obtain in the different insurance offices in 
the city. 

The rate of premium charged by defendants to plaintiff appears to be the 
same as that charged to their other numerous customers, and by uninterrupted 
acquiescence on the part of plaintiff, has become binding upon him by this 
time, even supposing that he may have had the right to object to it originally. 

It is particularly to be observed that plaintiff makes no objection to his fac- 
tors becoming themselves the insurers of his tobacco. 

The insurance account of defendants with plaintiff is obviously in the nature 
of an open policy with an uncertain term, of which the former are the under- 
writers. The insurances effected by defendants with the Home, the Sun, and 
other insurance companies, were, on the contrary, particular fire risks, with a 
specified term. There was no privity of contract between plaintiff and those 
insurance companies. 

Considering, then, the defendants as the insurers of plaintiff, we are next to 
inquire what is the proof of loss? 

At the time of the fire in defendant’s store, there were in said store, unsold, 
belonging to plaintiff: 

1 Box tobacco, Natural Bridge, weighing 100 pounds. 
137 Boxes tobacco, E. Lipscomb, weighing 13,700 pounds. 
28 Boxes tobacco, Miller's Best, weighing 728 pounds, 
17 Boxes tobaceo, G. W-. Norwood, weighing 1700 pounds, 
90 Boxes tobacco, Norwood & Street, weighing 9000 pounds. 

To ascertain the value of these several brands of tobacco per pound, there 
are two methods indicated by the evidence, namely, the last sales of each brand 
previous to the fire and the estimation of merchants trading in the article of 
the market value of each brand at the time of the fire. 

We find no sales of Natural Bridge proved. 

The last sale of the E. Lipscomb was on the 9th March, 1854, one week be- 
fore the fire, one box at 16 cents per pound, 

The last sale of the Miller's Best was February 4th, 1854, one box at 25 
cents per pound. 

There is no evidence of sales of the G. W. Norwood and Norwood & Street 
brands. 

Two merchants in the tobacco trade, E. A. Rawlins and A. Glenn, have 
given a certificate, which is in evidence, of the cash value per pound, previous 
to the damage from the fire, of several brands of manufactured tobacco, esti- 
mated from samples saved from the fire in defendants’ store. 

Among the brands contained in that certificate are only two of those for 
which compensation is claimed in this suit, namely, EZ. Lipscomb and Norwood & 
Street. The former is estimated in the certificate at thirteen cents a pound and 
the latter at eight cents. Both of the signers of that certificate have been ex- 
amined on the trial of this cause as witnesses, and the result of their examina- 
tion is far from satisfactory as to their means of judging correctly in relation to 
21 
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the value, before the fire, of the tobacco submitted to their inspection, and even 
in relation to the identity of the brands mentioned in their certificate, Those 
brands are thirty-six in number. 

Mr. Rawlins states: “‘Made the appraisement a week or ten days after the 
fire. The tobacco was piled up in tiers—should say there were 1500 to 2009 
boxes of tobacco there. There were many of the boxes badly burnt—some of 
them mostly burnt. Some had the brands visible and distinct. There wer 
probably fifteen or twenty brands in the lot which they could identify. Ry. 
amined a box of each particular brand, as witness thought. There were many 
of the brands which could not be identified by them.” This witness does not 
specify what are the brands identified. But he says “that he was not ae. 
quainted with the Norwood & Street brand,” and “cannot say that he ever ex. 
amined the Norwood brand.” 

Mr. Glenn says: “This tobacco was badly burnt. There was only a portion 
of the tobacco that had boxes on it. Between 400 and 500 packages had boxes 
on it. There were about 2000 packages in their original state, without their 
boxes; the balance was loose tobacco in piles. The whole of the 400 or 500 
boxes which he speaks of had one head burnt off, and some had two or three 
sides burnt off. A tobacco box has four sides and two heads. Could not de 
cipher the marks or brands. There were between three and six of the brands 
which he could identify by having the smoke washed off with soap. The out- 
side of the tobacco was changed, and the inside was badly damaged by being 
in the fire.” 

Mr. Glenn, no more than Mr. Rawlins, could specify the brands which he 
had identified. 

Another certificate, made by two merchants at the instance of defendants, is 
in evidence as to the value of the Norwood & Street brand on the 28th Novem- 
ber, 1853, between three and four months previous to the fire. It is stated to 
be 13 cents a pound. 

The only other evidence of the cash value of these tobaccos at the time of 
the fire is that of defendants’ clerk, Smith, who declares that he considers the 
same to be correctly stated in account No. four, being as follows: 

Natural Bridge, 18 cents per pound. 

E. Lipscomb, 9 cents per pound. 

Miller’s Best, 10 cents per pound. 

Norwood and Norwood & Street, 8 cents per pound. 

But this witness corrects himself immediately afterwards, by saying that he 
considers the Norwood & Street brands worth ten cents instead of eight. As 
there were no sales of this brand during the three months that elapsed from the 
date of Twitty and Oliver’s certificate, and as plaintiff did not think fit to ex- 
amine either of those gentlemen to contradict Smith's testimony as to the value 
of the Norwood & Street brands at the time of the fire, (although both Twitty 
and Oliver were in court as witnesses on the trial of the case,) we may infer 
that he could not have done so successfully. 

On a review of the whole case we find actual sales of two of the brands 
proved, the Lipscomb and the Miller's Best. Those sales, extending through & 
period of many months, show a great uniformity in the market price of those 
brands—the former at fifteen and the latter at twenty-five cents. Actual sales 
are the surest criterion, and must outweigh the opinion of the clerk of defen- 
dants, as expressed in his testimony quoted above. It is true that Goodman, 
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another witness of defendants, has placed even a lower estimate on the Miller's 
Best brand than Smith ; but Goodman himself proves a sale by defendants of 
the whole lot of this brand to himself at twenty-five cents. He returned it in- 
deed, having found one box inferior to sample. But he does not prove any 
other of the twenty-eight boxes but that one to have been so; neither does 
Smith prove anything of the sort, although the lot was in the store of defen- 
dants for some months afterwards, and five boxes were sold at different times, 
and all for twenty-five cents a pound, without any reclamation being made. 
We will, therefore, assess this brand at the value affixed by the judgment of 
the District Court, with the exception of one box, proved by Goodman to have 
been mouldy, and which we value at the price affixed to the brand in the defen- 
dants’ account and Smith’s testimony, say ten cents. The Miller’s Best was in 
small packages of twenty-six pounds each. 

The Lipscomb brand, as we have said, was sold in small lots at various times, 
running through the period of a year or more, at a very uniform rate of fifteen 
cents, reaching on two occasions as high as sixteen. But it evidently was very 
heavy at that rate; and there is in evidence a letter of plaintiff to defendants, 
dated 6th March, 1854, and which must have come to hand just about the time 
of the fire, in which defendants were instructed to close out this brand at ten 
cents a pound or ship it to Boston. It is probable from the evidence that de- 
fendants might have closed out the Lipscomd at ten cents, in conformity to those 
instructions, had not the fire intervened. We shall, therefore, assess this brand 
at that rate. 

Upon the value of the Natural Bridge brand there is no dispute; and for 
reasons expressed above we adopt Smith’s estimation, ten cents, as the value of 
the Norwood and of the Norwood & Street brands. 

Defendants cannot be allowed commissions except upon actual sales made by 
them. It is a mere fiction to treat the destruction of the tobacco as a sale. 
And as to the auctioneer’s sales of tobacco damaged by the fire, there is not 
the slightest proof of the identity of any of the lots sold by that officer with 
the tobacco of plaintiff. The number of packages of manufactured tobacco in 
defendants’ store at the time of the fire was certainly over four thousand, of 
which only two hundred and seventy-three belonged to plaintiff. 

The auction sales comprise twelve hundred and seventy-seven boxes, divided 
into fifty lots, and fourteen lots of loose tobacco. No marks or brands of any 
kind are affixed to any of the lots. 

For the same reason the maturity of payment fixed by defendant's account, 
(November 5th, 1854,) seems purely fanciful and not binding upon plaintiff. 
Defendants liability for the plaintiff's tobacco destroyed by fire is that of an 
insurer. Supposing defendants to have been entitled, in that capacity, to sixty 
days delay for paying the loss, in the absence of any stipulation to that effect, 
yet the sixty days had elapsed long before the institution of this suit, and there 
appears no foundation for the charge made in defendants’ account of two per 
cent. discount for anticipated payment. 

We allow the charges of one-quarter per cent. per month premium for insu- 
rance, and six cents a box per month storage, as calculated upon the whole of 
the plaintiff's tobacco sold and burnt, to the dates of the several sales and of 
the fire, in defendants’ account No. two in the record. 

We state the account between the parties, according to the foregoing prin- 
ciples, under the evidence and the agreements of counsel on file, in a schedule 
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hereto annexed, showing a balance in favor of plaintiff of eight hundred and, 


sixty-three dollars and twenty-three cents. 

It is, therefore, adjudged and decreed, that the judgment of the District Court. 
be reversed, and that plaintiff recover of defendants eight hundred and sixty- 
three dollars and twenty-three cents, with interest on three hundred and twenty. 
eight dollars and twenty cents from March 16th, 1854, and on five hundred ang 
thirty-five dollars and three cents from 3d November, 1854, with costs of the 
District Court, those of appeal to be borne by plaintiff and appellee. 


SCHEDULE. 


Wm. D. Miller, Dr., to C. & G. B. Tate: 














To balance per account current rendered July 20th, 1853........... $2425 33 
To balance from W. D. M. in final settlement..................... 863 93 
"$3288 56 

Cr. 

By nett proceeds tobacco sold per account sales June 5th, 1854.... . $891 97 
- " 1S ™ = June 6th, 1854...... 892 24 
Nett value of tobacco burnt March 16th, 1854, as follows: 

1 Box Natural Bridge, 100 lbs., @ 18 c............... $18 00 
187 Boxes Lipscomb, 13,700 Ibs., @ 10 c.............---- 1370 00 
27 Boxes Miller's Best, 702 Vbs.,. @ 25 ¢............0058- 175 50 
1 Box Miller's Beat, 26 Ibs., @ 10 c........... cece eee 2 60 
17 Boxes G. W. Norwood, 1700 lbs., @ 10 ¢c............ 170 00 
90 Boxes Norwood & Street, 9000 lbs... @ 10 c........... 900 00 
$2636 10 
Five per cent. off for cash... ... 2... cccccccccesccccces 131 75 
———— $2504 35 
$3288 56 








Sporrorp, J., absent. 


Peter Lariron, Administrator, v. Exien Doiron et al. 


The first section of the Act of the Legislature of the 10th of March, 1847, conferring upon adminis- 
trators and other representatives of a succession, the power of acting as auctioneers in the saleof 
the property of the succession, was not abrogated by the Act of the 7th of April, 1847, directing 
the Judge of the court to order the sale to be made by the Sheriff of the parish or such auctioneer 
as the parties might name. 


The two Acts passed at the same sente are not so utterly inconsistent with each other as to be 
wholly irreconcilable. 


Although the action for a reduction of the price of land on the ground of deficiency in quantity be 
prescribed, it may nevertheless be set up as a means of defence against a demand for the price. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
H. M. Faorot, for plaintiff. Edwards & Barrow, for defendants and ap 
pellants. 
Merrick, ©. J. On the 29th day of June, 1850, under an order of court, 
Louis Lafiton, as administrator of the succession of Widow Elizabeth Lejeune, 
deceased, sold at public auction the property of her succession. Among the 
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effects sold, was a tract of land described as “ the plantation whereon the de- 
ceased resided, at forty arpents from the river Mississippi, measuring one arpent 
front by forty arpents in depth, between parallel lines, bounded above by land 
of Blien Doiron and below by lands of McCalop, Felix Barnard, and others,” 
which was sold to the defendants, Longuepée and Doiron, for $1,000 (according 
to the terms of sale), on a credit of one, two and three years, the purchasers 
furnishing three notes bearing eight per cent. interest after maturity. The 

hasers did not sign the adjudication nor give their notes. The proces ver- 
bal of the sale was signed by the administrator alone and two witnesses. 

The first administrator having died without obtaining the notes of the pur- 
chasers, the present administrator applied for and obtained an order of seizure 
and sale in April, 1855, against the purchasers, to enforce the payment of the 

The defendants did not oppose the sale, and the land was sold for $500, 
July 7th, 1855. 

The present action is brought to recover $814 08, the remainder of the price, 
with eight per cent. interest from August 4th, 1855, until paid. Judgment 
was rendered by default against Longupée, asa debtor in solido, for the amount 
daimed. Doiron answered, and judgment having been rendered against him 
for the like sum, he has appealed. 

His counsel contends : 

Ist. That in 1850, there was no law authorizing an administrator to act as 
auctioneer in the sale of the property of a succession. The first section of the 
Act of 10th March, 1847, p. 62, expressly conferred this power upon adminis- 
trators and other representatives of a succession. The power was not abro- 
gated by the Act of 7th of April, 1847, p. 73, directing the Judge of the court, 
where the succession is opened, to order the sale to be made by the Sheriff of 
the parish or such auctioneer as the parties may name; because the two Acts 
were passed at the same session of the Legislature, and they are not so utterly 
inconsistent with each other as to be wholly irreconcilable. Moreover the pro- 
vision in the Act of 10th of March was recognized and continued by the provi- 
so in the 7th section of the Act relative to auctioneers, approved March 16th, 
1848, p. 97. We think, therefore, the Judge could, in 1850, empower an ad- 
ministrator to sell property. It is unnecessary to consider whether the admin- 
istrator could, by his adjudication, bind the purchasers to pay the price, they 
never having signed the notes or adjudication; for the defendant Doiron has 
substantially admitted the sale in his answer, to say nothing of his acquies- 
cence in the proceedings under the order of seizure and sale. See Arts. 2586 
and2601 C. C. 6 Rob. 26 and 9 Rob. 416. 

2d. It is urged that the Judge of the District Court erred in refusing to re- 
ceive the defendants’ proof in regard to the alleged deficiency in the quantity 
of the land sold. The reason for the refusal, we learn from plaintiff's brief, 
was that the action for the reduction of the price was barred by the prescrip- 
tion of one year. In this the District Judge erred. Although the defendants’ 
action, were he to sue, is barred by one year, yet as a means of defence, the 
exception endures as long as the plaintiff’s action exists, and may be used as a 
shield against the action. Quae temporalia sunt ad agendum, sunt perpetua 
ad excipiendum. Davenport v. Foster, 3 N. S. 695; Bushnell v. Brown, 4N. 
8. 500. 

8d. It is further contended, that the court erred in condemning Doiron, as a 
debtor in solido with Longuepée, to pay the remainder of said price. The pur- 
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chase of property in the joint names of Longuepée and Doiron only 
joint obligation for the payment of the price. If the mortgage, the 
obligation in a purchase of this kind, be considered as indivisible, it does not 
follow that the primitive obligation is of the like nature. See 9 An, 421, 0g 
2807, 2844, 2088, 2108, 1382. C. P. 65, 66 and 67. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court as to the said Elien Doiron be avoided and 
and that this cause be remanded to the lower court for a new trial, with ip. 
structions to receive testimony tending to show a diminution in the quantity 
of the land sold, and to be governed by the views herein expressed, and in 
other respects to proceed according to law; the plaintiff and appellees paying 
the costs of the appeal. 





Srate v. Lazarre anp Leopotp Reiss. 


The Sheriff has no authority to receive money as security for the appearance of persons accused of 
crime. ; 

Parties admitted to bail under bond, are, as it were, transferred from the custody of the Sheriff to the 
friendly custody of the sureties in the bond, who may at any time surrender the accused in dis. 
charge of the bond. 

Courts of justice will not aid parties to enforce or relieve them from the effects of contracts made ip 
violation of law. 


PPEAL from the District Court of Iberville, Robertson, J. 
Z. Labauve, for appellee. 

Merrick, C. J. Lazarre and Leopold Reiss were arrested under a charge 
of larceny. 

On a hearing, under a writ of habeas corpus, the District Judge ordered that 
the parties be admitted to bail upon their executing their several bonds in the 
sum of five hundred dollars each with good and sufficient security, with a con- 
dition for their appearance at the next term of the District Court. 

On behalf of Lazarre Reiss one Feiix Reiss deposited cash and drafts in the 
hands of the Sheriff, amounting to the sum of five hundred dollars, as security 
for the appearance of Lazarre Reiss, before the Sixth District Court in and for 
the parish of Iberville, to answer the charge. 

The Sheriff signed the receipt for the money in his official capacity, and it 
seems enlarged Lazarre Reiss. 

An indictment was preferred against both defendants, and Lazarre failed to 
appear to answer the same. 

After this failure of Lazarre Reiss, Felix Reiss assigned his claim to the 
money in the hands of the Sheriff. 

The present proceeding was commenced by a rule taken by the assignee of 
Feliz Reiss upon the Sheriff, to show cause why the money should net be paid 
to him. The State of Louisiana intervened in the rule, nevertheless it was 
made absolute, and the State has appealed. , 

There is no law which authorizes a Sheriff to receive money as a security for 
the appearance of persons accused of crime. Where parties are admitted to 
bail under bonds and recognizances, they are not absolutely discharged, but 
are (as it were) transferred from the custody of the Sheriff to the friendly cus 
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tody of the sureties in the bond or recognizance. 6 Mod. R. 231. These new 
have the right to surrender the party accused in discharge of his bond 
to the Sheriff or his deputy, in open court or inthe four walls of the prison. 
This right of surrender implies the right of arrest as an incident to it. Rev. 
Stat. p. 170, sec. 60 ; Ibid, p. 12, sec. 7. five ee 

Aside from the positive provisions of law on the subject of bail in criminal 
cases, it is evident, to say nothing of its liability to abuse, that the deposit of 
money with the Sheriff, as security for the appearance of the accused, would 
not be so likely to secure the end proposed as that provided by the statute. 

We think, therefore, the delivery of the money to the Sheriff and his release 
of the accused upon the same, clearly illegal and against the policy of the law. 

The assignee of Feliz Reiss has not acquired any greater right than Reiss 
himself had. Courts of justice will not aid parties to enforce or relieve them 
from the effects of contracts made in violation of law. See Davis v. Holbrook, 
1 An. 178. 

The rule ought to have been discharged, but as the State alone has appealed 
the only decree we can render in accordance with our views of the law, is to 
dismiss the appeal. 

Appeal dismissed. 





Josera T. Lanpry, Administrator, v. C. L. Lanpry, Executor. 


fo sustain an order of seizure and sale at the suit of the administrator of a succession, authentic 
evidence of the plaintiff ’s appointment as administrator is necessary. 
It is too late to supply that evidence after the appeal from the order is granted. 


PPEAL from the District Court of Iberville, Robertson, J. 
E. W. Robertson, for plaintiff. 2. Labaure, for defendant and appellant. 

Voorntes, J. This is an appeal from an order of seizure and sale obtained 
by the plaintiff, as administratior of the succession of the late Valéré Landry, 
on an act importing a confession of judgment. 

The absence of authentic evidence of the plaintiff’s appointment as adminis- 
trator is assigned by the defendant and appellant as an error apparent on the 
face of the record. 

It appears that the proceedings in this case were filed on the 5th of April ; 
the notice of seizure and sale was issued on the 7th, and served on the 8th of 
April; and the order granting this appeal was signed by the Judge on the 10th 
ofthe same month. The plaintiff offered to file, after the granting of the order of 
appeal, authentic evidence of his appointment as administrator, but the Clerk 
conceiving he was without authority refused to file the same. 

We consider the error assigned as fatal. After the notice of seizure and 
sale had been served, and an appeal taken by the defendant, it was then too 
late to supply the evidence, which was essential to authorize the issuing of the 


order of seizure and sale ; such evidence should have formed part of the pro-’ 


ceedings, via executiva, on file, to sustain the fiat of the Judge. 

It is, therefore, ordered and decreed, that the fiat of the Judge a guo, grant- 
ing the order of seizure and sale, in this case, be set aside and avoided, the 
plaintiff and appellee to pay the costs of both courts. 
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J. H. Martin v. W. S. Joxes. 


The appointment of a tutor by a court of competent jurisdiction cannot be questioned 
such appointment must be avoided by a direct action, or in the mode pointed out by law, 


PPEAL from the District Court of Carroll, Farrar, J. 
J. B. & C. T. Bemiss, for plaintiff and appellant. Short & Parham, ty 
defendant. 

Vooruntes, J. This is an injunction suit. William S. Jones was appointed 
dative tutor to the minor children and legal heirs of the late Ridden Tones, 
whose succession was opened in the parish of Carroll. As such tutor, he ob 
tained a judgment against the succession of the late R. J. Chambliss for thy 
sum of $1,217 33 with five per cent. per annum interest thereon, from the 
29th of May, 1847, until paid, and costs. A twelve months’ bond for the sun 
of $1,721 34 was given by the defendant in execution in satisfaction of this 
judgment on the 5th of August, 1854. An execution, issued thereon, was 
joined by the administrators of the estate of Chambliss, on the ground that the 
District Court of Carroll was without jurisdiction to appoint William. Jona 
as tutor, inasmuch as the minors had removed to the State of Texas, where 
guardians had already been appointed to them; and hence his appointment 
and the judgment thus rendered in his favor as such tutor were mere nullities 

William S. Jones died shortly after the injunction was sued out. James 4 

York then filed a petition in the District Court of Carroll, setting forth his ap. 
pointment as guardian of the minors since the death of Jones, by one of the 
county courts of the State of Texas, and prayed to be recognized as such. His 
prayer was granted on the 12th of May, 1856. Thereupon he made himself a 
party to the suit and moved to dissolve the injunction, with damages. 

There was judgment in his favor dissolving the injunction, allowing him ad 
ditional interest and damages, and the plaintiffs appealed. 

We do not think there is any error in the judgment of the court below. I 
is clear that the appointment of a tutor by a court of competent jurisdiction 
cannot be questioned collaterally ; such appointment must be avoided or set 
aside by a direct action or in the mode pointed out by law. 

The plaintiff’s objection to the admission of the judgment recognizing York 
as guardian was properly overruled. As the validity of that judgment was 
not in question York was clearly not bound to offer the evidence upon which 
it was rendered. 

There is no equitable ground of defence urged by the plaintiffs in this case 
On the contrary, the circumstances disclosed by the record have fully com 
vinced us that this injunction was sued out solely for the purpose of obtaining 
delay. We are, therefore, of opinion that the defendant ought to recover a¢ 
ditional damages as prayed for in his answer to this appeal. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
court below be amended, by increasing the damages from one hundred and 
thirty-five dollars to three hundred and forty-two dollars ; and so amended, 
that said judgment be affirmed, with costs. 
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Joun Hunsickxer et al. v. Wittiam Briscor et al. 


The Legislature may constitutionally delegate to Police Juries authority to pass all such ordinances 
as they may deem necessary relative to roads and levees. 

The Police Jury may, in order to avoid the expense of expropriation of property, authorize the own- 
ers of the soil over which the road passes, to keep up gates by which the right of way may be se- 
cured to the public with the least injury to the owner. 


PpPEAL from the District Court of Tensas, Farrar, J. 

A. Snyder, Reeves, Briscoe and Alexander, for plaintiffs and appellants. 7. 
Pp. Farrar, H. B. Shaw and F. Walton, for defendants. 

Merrick, C. J. This suit is brought to recover damages on account of, and 
to abate as nuisances, certain gates across a road in the parish of Tensas. 

The point of law raised for our decision by the appeal is thus stated by the 
appellants, viz: 

“The main question for the consideration of this court is, the power of the 
Police Jury of the parish of Tensas to authorize the erection of gates or other 
obstructions across the public highways, for if such power is vested in the 
parochial authorities legally, this cause is at once disposed of in favor of the 
defendants ; for we admit that the defendants erected the obstructions com- 
plained of under the sanction and by the authority of the Police Jury.” 

The argument of the appellants is, that ‘“ All legislative power under the 
Constitution of this State, is vested in the Senate and House of Representa- 
tives, and they have no power to delegate their authority to another body, for, 
if the proposition be admitted that the Legislature can delegate a part of its 
power, the same proposition would hold good as to all powers conferred by the 
Constitution. Police Juries are subordinate to the will of the Legislature, and 
whenever they are sustained in the exercise of legislative privileges, they be- 
come co-ordinate departments of the government, and cease to be subordinate.” 

The third Article of the Constitution is in these words: “The legislative 
power of the State shall be vested in two distinct branches, the one styled the 
‘House of Representatives,’ the other the ‘Senate,’ and both together the 
General Assembly of the State of Louisiana.” 

We do not understand by this Article of the Constitution that the General 
Assembly is required to legislate upon all subjects, whether of a general or 
local nature, and that it has no power to delegate any legislative authority to 
municipal and parochial authorities and other inferior jurisdictions. 

We think it was intended merely to define in what bodies the supreme legis- 
lative power should be vested. It was not intended as a restriction upon the 
sovereignty of these bodies. The Article is but a sequence of Article one, which 
declares that ‘‘The powers of the government of the State of Louisiana shall 
be divided into three distinct departments, and each of them to be confided to 
aseparate body of magistracy, to wit: those which are legislative to one; those 
which are executive to another, and those which are judicial to another.” 

The State of Louisiana being sovereign, it must follow that the General As- 
sembly, in all that concerns the law giving power, is supreme, except in those 
particulars in which it is expressly restrained by the Constitution. 9 Rob. 411; 
1 An. 370. There is no express restriction on the power of the Legislature, 
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prohibiting it from conferring such a part of its power upon the Mayors ang 7 


Aldermen of towns and the Police Juries of the parishes, as may be suited to 
their immediate wants. On the contrary, the Constitution recognizes these 
subdivisions of the State, and it is to be presumed that it was the intention of 
the framers of that instrument to adopt with it the construction which hag 
been placed by every department of the State government upon the like proyj. 
sion in the two former Constitutions. 3 Martin’s Dig. 290; 2 Moreau, 240; 
Bullard & Curry, 640; C. C. 420; 7 N.S. p. 5. 

The Act of 1855 conferred upon the Police Juries of all the parishes of the 
State, authority to pass all such ordinances as they may deem necessary relatiye 
to roads and levees. Acts 1855, p. 394. 

This is a subject upon which the local authorities are much more competent 
to legislate than the General Assembly, inasmuch as they are easily convened 
and can readily adopt such regulations and changes as the immediate wants of 
the neighborhood or parish at large may require. We think the Legislature 
had the power to confer this authority upon the Police Juries. 

As the Police Juries have power to make roads, we see no reason why this 
power conferred is not complete, and why the Police Jury may not, in order to 
avoid the expenses of the expropriation of property, authorize the owners of 
the soil over which the road passes, to keep up certain gates, as was done in the 
case before us, thus securing the right of way for the public, with the least in. 
jury to the owner. The Police Jury had the power to abandon the road alto. 
gether, as well as to open it; and if they have determined that the public shalt 
not exercise the right of way, except as subject to the gates of owners, they 
have only refrained from exercising a// the power with which they are invested. 

Any gate which the Police Jury have authorized to be placed upon the road, 
is not an obstruction prohibited by the Statute of 1818, sec. 10; see Rev. Stat 
p. 507, sec. 138. The Statute is intended to prevent obstructions to roads after 
they have been laid out and constructed as directed by the Police Jury. What 
they have sanctioned as pertaining to the road forms a part of the same. 

The judgment of the lower court is, therefore, affirmed, with costs. 
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L. D. Mitter v. R. Stewart. 


In an action by an overseer for his wages, a plea in reconvention may be set up by the defendant, 
claiming damages for the unlawful killing of one of the negroes by the overseer. 

An overseer is not permitted to chastise the slaves of his employer with unusual rigor, nor to maim 
or mutilate them, or to expose them to the danger of loss of life. 


PPEAL from the District Court of Carroll, Farrar, J. Tried by a Jury. 
L. Selby, for plaintiff. FE. Sparrow, Short & Parham, for defendant and 
appellant. 

Voorntes, J. The plaintiff sues to recover the sum of $800 for services 
alleged to have been rendered by him as overseer on the defendant’s plantation, 
at the rate of $400 per annum, from the 18th of March, 1853. He alleges that 
he was discharged and sent away by the defendant, without any good cause, 
previous to the expiration of the last year, to wit: on the 18th of June, 1854, 
and is, therefore, entitled to the whole of his salary. 
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The defendant, in his answer, after a general denial, pleads specially that he 
had not only good, but urgent cause for discharging the plaintiff as overseer ; 
because said plaintiff, on the 8th of June, 1854, in total disregard of his duties 
as such overseer, most wantonly and cruelly whipped to death one of his ne- 

named Jom, of the value of $1250, which he claims as damages in recon- 
yention; and also pleads payments made by him on account of the plaintiff's 
demand. 

Upon the issues thus presented by the pleadings, the cause was tried by a 
Jury, who gave a verdict in favor of the plaintiff for the sum of $344 15. The 
defendant, after an unsuccessful attempt to obtain a new trial, took the present 
appeal from the judgment rendered on said verdict against him. 

The fact that the slave 7om was chastised by the plaintiff with unusual and 
excessive rigor, is, we think, conclusively shown by the evidence in the record. 
All the witnesses concur in their testimony as to the extreme severity of the 
whipping ; one of them says that he had been very badly whipped ; that from 
his neck to his heels, there were stripes on him so close together, that the wit- 
ness could not put his finger between them ; that the witness was a planter in 
the neighborhood, and had had a good deal to do in the management of negroes, 
and had seen a good many bad ones, but had never before seen one whipped so 
badly as the one in this case, whose punishment appeared to him to be unusual- 
ly severe. There is not a scintilla of evidence showing that the slave Tom was 
vicious or that his character was bad; nor was there any attempt to show the 
nature of the offence which brought upon him such severe punishment. The 
plaintiff in his letter to the defendant merely states that it was for abusing his 
wife. The overseer may correct and chastise the slaves of the planter who 
employs him, but he cannot do so “with unusual rigor, nor so to maim or 
mutilate them, or to expose them to the danger of loss of life, or to cause their 
death.” 3 An. 618. There were two physicians at the post mortem examina- 
tion. One of them thinks that the death of the negro was produced by over 
exertion and exhaustion, and the other by the whipping or treatment of the 
overseer ; that he did not see from his examination anything to induce him to 
believe that he died from disease ; that, in some cases, excessive whipping will 
produce death by exhaustion. Whether the chastisement in this instance was 
the immediate or remote cause of the death of the negro, it appears to us to be 
quite immaterial. If he died of exhaustion, the plaintiff was, under the cir- 
cumstances, certainly guilty of gross negligence in not taking proper care of 
him when he retired to his cabin. In the case of Kennedy v. Mason, 10 An. 
519, similar in its features to the present, we held the overseer bound. See 
also Humphreys v. Switzer, 11 An. 320. 

Under the circumstances of this case, the defendant had the clear right to 
discharge and send away the plaintiff, as overseer, before the expiration of the 
year. 

We are of opinion that the defendant is entitled to recover from the plaintiff 
the sum of $1200, which is proved to be the value of his slave, deducting there- 
from $344 as the balance due the plaintiff on his salary as overseer. 

The Judge a quo did not err in overruling the plaintiff’s objection to the plea 
of reconvention. The plea was clearly connected with and incidental to the 
main action. 

It is, therefore, ordered and decreed that the judgment of the court below 
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be avoided and reversed ; and it is further ordered and decreed that the defen. i 


dant recover of the plaintiff the sum of eight hundred and fifty-six 
with legal interest from the date of the present judgment, and that the plainti 
and appellee pay the costs of both courts. 


SHarpLey Owen v. GersuamM,Brown et al. 


A recovery against and payment by either of two persons severally bound therefor, of the value of 
aslave unlawfully carried away, vests the title to the slave in the one from whom the damages 
were claimed and received. 


gre from the District Court of Carroll, Farrar, J. Tried by jury. 
N. B. Caldwell, for plaintiff. L. Selby, for defendants and appellants, 

Merrick, C. J. The motion for a new trial in this case ought to have been 
granted. 

The plaintiff sued the defendant, Brown, for damages for harboring three 
runaway negroes, and for consenting and permitting one of them, by collusion, 
to go aboard of a flatboat descending the river to New Orleans, from whence, 
he escaped to Cairo, and thence to Pittsburg in Pennsylvania. 

The jury gave a verdict in favor of the plaintiff for $1300, the value of the 
slave Jom, and $160, the value of the services of the two other slaves whilst in 
the possession of the defendant. 

After the rendition of the verdict, the defendant, having discovered that the 
plaintiff had received from the owners of the steamboat Niagara six hundred 
dollars, in a compromise in full for the price and value of said slave, which was 
carried away by said boat, moved the court for a new trial, and thereupon the 
plaintiff entered a remittitur of $600 upon the price of the slave, and the 
motion for a new trial was overruled. 

We think the new trial ought to have been awarded, notwithstanding the 
remittitur. Although the defendant and the owners of the steamboat might 
be bound each for the value of the slave, still a recovery against and payment 
of the value of the slave by either, vested the slave in the one from whom the 
damages were claimed and received. If the plaintiff had already claimed and 
received the value of the slave from the owners of the steamboat, this litis 
estimatio, like a sale, has transferred the property in the slave to the persons 
so paying. See Dig. VI, 1; Leges 21, 46, 47 and 63; see also the case of 
the Succession of Samuel Martin, 7 An. 45. 

The plaintiff, if those circumstances are proven, was divested of his property 
in the slave, and he cannot be permitted to recover his value a second time 
from another, who, while he pays the price of the slave, can not become the 
owner. , 

The judgment being reversed as to Gersham Brown, must also be reversed 
as to said Edmund Brown. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and it is further ordered that 
this case be remanded to the lower court for a new trial, there to be pro- 
ceeded in according to law, and it is further ordered that the plaintiff pay the 
costs of the appeal. 
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Tuomas P. Smpson v. Mitts & CLEVELAND. 


The Article 1988 of the Civil Code, which denies the revocatory action to a creditor when the con- 
tract of his debtor, which he seeks to set aside, was entered into before his debt accrued, has no 
application to cases of pure simulation. 

Where an apparent ownership of property has, in reality, no actual existence, no action is neces- 
sary to set aside the simulated ownership. The creditor can proceed at once against the property 


of his judgment debtor. 
The fact of a title having been acquired at a judicial sale, does not affect the question of simulation. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Preston Pond, Jr., for plaintiff. Bowman & Delee, for defendants and 
appellants. 

Iza, J. The defendants, judgment creditors of Thomas Albritton, having 
caused to be seized, in execution of their judgment, a negro woman, have been 
restrained from proceeding further herein by a writ of injunction obtained at 
the suit of plaintiff, who claims the negro woman as his property. The only 
issue which can be presented in such a case, is one of fact. Was the slave 
seized in execution the property of the plaintiff or of the judgment debtor ? 

The evidence shows that the slave Zucy was, on the 10th January, 1848, at 
a probate sale of property belonging to the succession of Lillis Gore, adjudi- 
cated to the plaintiff 7: P. Simpson. The evidence, however, appears to us to 
establish conclusively the fact that the plaintiff fever pretended to exercise any 
right of ownership over her, and that Albritton paid for her, and moreover, 
that, from the day of the sale until she was seized in exetution, she was ap- 
parently the undisputed property of the judgment debtor. 

The District Judge rendered a judgment perpetuating the injunction, on the 
ground that “‘the defendants could not maintain the plea of fraud and simula- 
tion, even if fraud and simulation were proved, as they did not become creditors 
of Albritton until some years after the adjudication to Simpson, and that they 
were, therefore, concluded by the provisions of Article 1988 of the Civil Code. 
This Article of the Code has, in our opinion, no application to cases of pure 
simulation. Where an apparent ownership of property has in reality no actual 
existence, no action whatever is necessary to set aside the simulated ownership. 
The creditor of the real owner can proceed at once against the property as that 
of his judgment debtor. See Erwin v. Bank of Kentucky, 5 An. page 1; also 
6 An. p. 717. 

The fact that the plaintiff acquired his apparent title at a judicial sale, does 
not preclude the seizing creditor from showing that the plaintiff had in fact no 
interest in the purchase, and merely held it for the benefit of their debtor, and 
we think the evidence establishes this fact, in the case at bar. 

It is ordered, that the judgment appealed from be reversed; that the injunc- 
tion be dissolved and set aside, and that the slave Lucy be decreed to be the 
property of Z’homas Albritton, and as such, subject to seizure in the execu- 
tion issued herein, and that the defendants do have and recover of the plaintiff 
$75 as damages. It is further ordered, that the plaintiff and appellee pay costs 
in both court. 
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A. B. James v. W. B. Toompson—Rule on P. Laparrg, Sheriff. 


The Sheriff may, in the exercise of a sound discretion, levy an execution on property apparently by. 
longing to a third person, when he has good reason to believe that the property is held for the pur. 
pose of sheltering it from the legal pursuit of the creditors of the debtor in execution, but he render 
himself liable for damages if he seizes any other property than that of the defendant in execg. 
tion. 

A bond of indemnity tendered to the Sheriff, neither lessens nor adds anything to his obligations or 
duties, nor will itjustify him in making an illegal seizure. 

The mere failure of the Sheriff to make a return of the execution within the legal delay will nota. 
ject him to the payment of the amount specified in the writ, if circumstances are shown to excuse 
his failure. 


PPEAL from the District Court of Jefferson, Burthe, J. 
W. J. Vason, for plaintiff and appellant. Purvis & Dugué, for d 
fendant. ; 

Voornies J. The plaintiff seeks to make P. Labarre, Sheriff of the parish 
of Jefferson, liable to him, under the Act of 1826, for the full amount specified 
in the writ of jieri -facias directed to him in this case, on the ground of his 
failure to make the return within the legal delay. The motion applies to both 
the eriginal and alias writs of jieri facias which had been issued. 

The following letter in relation to the first writ was addressed to the Sheriff 
dy the plaintiff’s attorney : 

“A. B. Jamesv. W. W. Thompson. 


To the Sheriff in ¢nd for the parish of Jefferson, 

Sir—In the event that the defendant does not pay to you the amount of the 
execution in this case, upon demand made by you, nor point out sufficient pro- 
perty to satisfy the same, I am authorized by the plaintiff to direct you to levy 
the execution upon the house and lot in which the defendant with his family 
resides, situated in Rickerville, fronting the Carrollton Railroad, and advertise 
the same for sale. Should you wish a bond of indemnity, the plaintiff will give 
you one upon being obliged to do so by you. 

Respectfully, &c., 
W. J. VASON, 
Attorney for plaintiff” 

New Orveans, 17th July, 1855. 

The writ to which this letter refers, was returned on the 29th of January, 
1856, the same day on which the alias was issued. Both writs were returned 
after the expiration of the legal delay, nulla bona, by J. C. Wilson, as Deputy 
Sheriff. 

The Deputy testifies that he called on the plaintiff's attorney to point out 
the property of the defendant in execution, and that he did not seize the pro- 
perty described, because he was satisfied, after having examined the books of 
the conveyance office, that it did not belong to the defendant Thompson, and 
so informed Mr. Vason. He further states, that in a consultation between Mr. 
Vason and the Sheriff, he heard the latter positively decline to seize the pre 
perty. ‘ 
The Sheriff’s return on the alias writ is as follows, to wit: “No money, 00 
property found, after search and demand.” 
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The insolvency of the defendant 7’ hompson, we think, may be fairly inferred 
from the evidence. 

There is an admission in the record, that the Sheriff promised, on receiving 
the alias writ, that he would levy it on the property, but, that he afterwards 
refused to do so on the advice of Messrs. Purvis & Dugué. 

The title to the property in question appears to have been vested in Jrma 
Delavillebeuvre, wife of Theodore Rion, by virtue of a donation, inter vivos, 
made to her by her brother, Jean Ursin Delavillebeuvre, on the 20th of De- 
cember, 1850. 

The Sheriff, in the exercise of a sound discretion, may, undoubtedly, in certain 
cases levy an execution on property apparently belonging to a third person, 
where he has good reasons to believe that such property is held for the purpose 
of sheltering it from the legal pursuit of the creditors of the debtor in execution. 
But, in making such levy, he must necessarily take upon himself whatever 
consequences may flow from it, he cannot, it is clear, except at his peril, seize 
any other property than that of the defendant in execution. Hence it follows, 
that a bond of indemnity can neither lessen nor add anything to the obligations 
or duties which the law imposes on him, nor will it justify him in making an / 
illegal seizure. 

In the case of Lay v. Boyce, 3 A. 622, where the Sheriff was also sought to 
be made liable to the plaintiff, under the Act of 1826, it was held, that that Act 
did not impose upon the Sheriff the payment of the amount specified in the 
writ of fieri facias, as a penalty for his mere failure to make the return within 
the lega] delay; that, when he was sought to be rendered liable, under that 
Act, he might show any circumstances which would excuse him from the 
failure to return or execute the writ. This construction of the Act has already 
received our concurrence. (See the case of Miller v. Roy, 10 A. 744.) The 
reenactment of that statute subsequent to the decision of the case of Lay v. 
Boyce witnout any change in its provisions, affords, we think, a sufficient indi- 
cation of the concurrence of the legislative will in the construction thus given 
toit, Session Acts of 1855, p. 477. 

We are of opinion, that the proof in this case is insufficient to hold the Sheriff 
liable under the statute. 

It is, therefore, ordered, that the judgment of the court below be affirmed, 
with costs. 


A. Montan & Broruers v. R. H. R. Wurttey. 


When an appeal bond is not large enough for a suspensive appeal it will sustain a devolutive ap- 
peal. 
An agent is a competent surety on an appeal bond. 


Ina sale of a family of slaves, the avoidance of the sale as to one child affords no reason for avoid- 
ing the whole sale. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
T. G. Morgan and J. Joor, for plaintiff. J. W. Seymour, for defendant 
and appellant. 


Sporrorp, J. The appellees have moved to dismiss the appeal, for the in- 
sufficiency of the appeal bond. 
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If the bond is not large enough for a suspensive appeal bond it will sustajy 


a devolutive appeal, and, under the late decisions, we are, therefore, authorigg} 
so to entertain this appeal. 

Falkner was a competent surety. He has no interest in the case, and is only 
a party in his capacity as agent for the defendant Whitley. 

The motion to dismiss is, therefore, overruled. 

The plaintiff seeks the redhibition of the sale of a slave man and his thre 
children, which were sold together for the sum of twenty-three hundred dg. 
lars. The defendant has appealed from a judgment avoiding the entire sale 

Waiving all the technical points, as immaterial, we find that there ig no 
evidence sufficient to establish the existence of any redhibitory vice at the date 
of the sale, in any of the slaves, except the youngest child Alezina. The death 
of this slave, within a year after the sale, of a disease of which the symptoms 
showed themselves prior to the sale, notwithstanding proper medical attention, 
makes out a prima facie case for redhibition, which has not been rebutted 
But, although the family was sold together, the avoidance of the sale as to one 
child affords no reason for avoiding the whole sale. The case does not fal] 
within the principle of Article 2518 of the Civil Code; see Audrey v. Fry, § 
M. 696; 7 M. 33; Bertrand v. Arcueil, 4 An. 430. The value of the deceased 
slave is stated by one of the witnesses to have been $375 had she been sound, 
We think this a fair estimate of her relative value, as considered by the parties 
when the sale was made. Twenty-five dollars were expended by plaintiff upon 
her in medical and burial expenses. There is some evidence of a tender and 
no evidence of any objection, on the part of the defendant, to the form in which 
it was made, or of such response by him as he ought to have made. 

As to the alleged vice of the slave John, it was not even set up until more 
than sixteen months after the sale, and the evidence of its existence at the 
date of the sale is of the most flimsy character. The girl Laviniais still living, 
and there is no evidence of her being incurably diseased. No complaint is 
made of unsoundness in the girl Harriet who, from her age, was the most valt- 
able of the lot. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and, proceeding to render such judgment as should 
have been rendered, it is ordered, adjudged and decreed, that the sale of the 
slave child Alexina, from the defendant to the plaintiff, on the 2d January, 
1855, be avoided and set aside, on account of the redhibitory vices and mala- 
dies with which the said slave was then affected; and it is further ordered and 
decreed, that the plaintiffs recover of the defendant the sum of four hundred 
dollars, with five per cent. interest from judicial demand, for the price of the 
said slave and the expenses incident to her diseased condition, the said sum to 
be credited by the defendant or his agent, the garnishee in this cause, on one 
of the notes now in possession of the defendant, and given him by the plaintiff, 
as part of the price of the slaves sold on the 2d January, 1855, as appears by 
the notarial act, of which a copy is on file in the record: it is further ordered, 
that in all other respects there be judgment for the defendant and for the 
gurnishee ; the costs of the District Court to be paid by the defendant, and those 
of the appeal by the plaintiffs and appellees. 
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S. B. Wieerns v. P. Guier. 


When the return day mentioned in a commission for taking testimony has expired, testimony taken 
under it is taken without authority and cannot be received. 

An order extending the return day, made after it had already expired, would not render testimony 
admissible which had been taken without authority. ‘ 

A public officer ought not to be permitted to testify as to the contents of documents in his office, 
without annexing copies of such documents to his deposition. The witness may annex to his an- 
swers the entries made in books and explanation of erasures. 


PPEAL from the District Court of Carroll, Farrar, J. 
Goodrich & DeFrance, for plaintiff. LZ. Selby, for defendant and appel- 
lant. 

Merrick, C. J. This is a petitory action. The plaintiff claims the land in 
controversy in virtue of a patent from the State of Louisiana. He alleges that 
the land was selected by the State of Louisiana, under the Act of Congress 
approved 4th September, 1841, granting 500,000 acres of land to the State of 
Louisiana for internal improvements, and the location approved by the Secre- 
tary of the Interior. 

The defendant claims under an alleged preémption claim of one Flijah 
Dempsy, of whose estate he is administrator, a contest before the Register and 
Receiver, a decision in his favor, and a patent from the government of the 
United States. The plaintiff replies that that patent was fraudently obtained; 
that he has also acquired by purchase by mesne conveyances the improvement 
of the said Elijah Dempsy, deceased, upon the land in controversy. The judg- 
ment of the lower court was in favor of the plaintiff, and the defendant ap- 
pealed. 

The first question presented by the record is as to the admissibility of the 
testimony of LZ. J. Sigur, taken under a commission. The return day fixed in 
the commission was the 21st day of May, 1855. The testimony was taken and 
the commission executed the 23d day of May, 1855.. On the 30th of the same 
month an order was entered on the minutes in these words: “Return of com- 
mission to take the testimony of ZL. J. Sigur, fixed the first day of the next 
term of the court.” 

We do not think the commission which issues under the provisions of the 
Code of Practice an idle form. On the contrary, we consider it the power 
under which the officer taking the testimony is enabled to act, and without 
which his acts would be null. When, therefore, the return day mentioned in 
the commission had expired, the authority conferred by it was also at an end, 
and the testimony taken under it was taken by one without authority. C. P. 
495, 483. 

A subsequent order could not give vitality to that which was already null. 
Had the order been made before the expiration of the return day, or the testi- 
mony been taken after the renewal of the return day, it would have presented 
adifferent question. The order made by the Judge or Clerk, fixing the return 
day and granting the commission in the delay after the filing of the interroga- 
tories, is not to be confounded with the commission itself. See 3 Rob. 13; 
1 An. 825. ° 

We think, therefore, the testimony of the witness ought to have been rejected. 
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If this testimony is excluded, we do not think sufficient appears in the recon 
to entitle the plaintiff to recover, but we think justice requires that the cage 
should be remanded to the lower court for a new trial. ‘ 

We further remark, that this witness ought not to be permitted to testify ag 
to the contents of documents in his office, unless he annexes copies to his depo. 
sitions. Certified copies are better evidence of what such documents contain 
We see no objection to the witness annexing to his answers the entries made jp 
books and his explanations of erasures, &c. 

We further remark, that unless the plaintiff can show an approval by the 
Secretary of the Interior of the selection of the tract of land in controversy by 
the State of Louisiana, he must fail in his action unless he can further show 
that the defendant was under some obligation to hold the title acquired by him 
for the benefit of the plaintiff, or committed some fraud, not merely towards the 
United States, but towards Aim in obtaining the patent. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be avoided and reversed, and that this case be remanded 
to the lower court for a new trial, and there to be proceeded in according to lay, 
the appellee to pay the costs of the appeal. 


Ina E. Orncurr.v. R. Berrerr, Administrator. 


The acknowledgment of a debt by a married woman in the presence of her husband, and tacitly 
assented to by him, will interrupt prescription. 


PPEAL from the District Court of Iberville, Robertson, J. 
E. W. Blake and £. W. Robertson, for plaintiff. A. Talbot and A. Petit, 
for defendant and appellee. 

Sporrorp, J. Conceding that the debt sued for became exigible, and that 
prescription therefore began to run the Ist of April, 1843, we are of opinion 
that prescription was interrupted by the debtor’s acknowledgment of the credi- 
tor’s right, on the 9th March, 1850. 

The evidence of K lienpeter is positive, and sufficiently identifies the particu 
lar debt. If there was any other mortgage debt due by the defendant’s de- 
ceased wife to Olivier Arnandez, the mortgage records would show it, which it 
is not pretended they do. 

The testimony of Alienpeter is corroborated by the cotemporaneous writing 
which embodied a contract between himself and the deceased, touching the pre 
perty on which the plaintiff’s mortgage was admitted to rest. 

The husband of Mrs. Berret was present when she made this acknowledg- 
ment, and tacitly assented to it; he also acknowledged the debt to be due him- 
self. He was, moreover, a party to the written contract with A lienpeter. 

The cases referred to by the appellant’s counsel, in 6 An. 121, and 10 An 
832, were cases of renunciation of prescription by a married woman unauthor- 
ized. This is a case of interruption of prescription. 

Judgment affirmed. 
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Joun Hitt v. Anprew Marra, Executor. 


In an action for the liquidation of the affairs of a partnership, when one partner, the plaintiff, sets 
up a claim under express contract for compensation for extra services or labor, testimony is inad- 
missible to prove the value of the services of the other partner under a claim by reconvention on 


aquantum valebant. 
No partner is entitled, unless under a special agreement, to any compensation, commission or reward 
for his services while employed in the partnership business. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
T. G. Morgan, for plaintiff and appellent. J. M. Elam, for defendant. 

Merrick, C. J. This suit is brought for the purpose of liquidating the affairs 
of a partnership in an iron foundry at Baton Rouge between the plaintiff and 
the deceased Stephen Henderson. : 

The controversy grows out of a claim of the plaintiff to one hundred dollars 
per month, exclusive of his share of the net profits, as an extra compensation 
agreed upon by the parties. The claim amounts to $4806 56. 

The contract of partnership was by parol. 

The defendant in his answer admits the partnership, but denies that it con- 
tained a stipulation that Hil/ should receive for his services $100 per month, or 
any other sum. The defendant, by way of reconvention, alleges that the ser- 
vices of Henderson were well worth eighty dollars per month, amounting with 
interest to $4022 82, for which he prays judgment. 

The suit was cumulated with the mortuary proceedings of Henderson’s suc. 
cession. The plaintiff's demand was rejected, and he has appealed. 

Our attention is first called to the bill of exception taken on the trial by the 
plaintiff He offered to prove, by a witness on the stand, that at or about the 
time the copartnership between him and the deceased was entered into, he (the 
plaintiff,) told the witness that, by the terms of the agreement, he was to re- 
ceive one hundred dollars per month in addition to an equal share in the profits. 
This declaration, it is contended, forms a part of the res geste, and was, there- 
fore, admissible. It does not appear that Henderson was present when the 
declaration was was made, and it was properly excluded by the District Judge. 

It also appears by bill of exception that the defendant offered John R. Du- 
frocg and others as witnesses to prove the value of the services of Stephen Hen- 
derson, as set forth in the answer and the account annexed to the petition and 
opposition, which testimony of the witnesses the plaintiff objected to, on the 
ground that ‘‘one partner cannot claim for services unless the same was pro- 
vided for by the contract or agreement of co-partnership.” The Judge over- 
ruled the objection, and admitted the testimony, adding that “‘the proof of the 
personal services of Henderson was allowed in equity, as offsetting or rebutting 
the services of Hill, the other partner.” 

The testimony was improperly received. The right of the plaintiff to recover 
depends on his proof of the contract which he has alleged. The defendant 
claims for services in the answer on a guantum valebant, and not on an express 
contract. 

The law on this subject is well laid down by Judge Story in his work on 
partnerships, in section 185. He says: “On the other hand (as we have seen) 
no partner is entitled, unless under some special agreement, to any compensa- 
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tion, commission or reward for his skill, labor or services while employed inthe 
partnership business. The nature of the contract implying that each paring: 
shall gratuitously give and exert all his skill, labor and services, so far ag 

may be properly required, for the due accomplishment and success of the par, 
nership operation. If any allowance is intended to be made for extra seryiogy 
or labor, it is a fit matter to be adjusted in the articles under which the pap 
nership is formed. 

The testimony, therefore, of these witnesses was inadmissible under thy 
pleadings to offset the plaintiff's demand, and ought not to have been receiyeq 
for that purpose. 

The plaintiff relies upon the testimony of a single witness and corroborati 
circumstances as his means of recovery. The testimony of Dufrocg and othen 
would be admissible for the purpose of rebutting and weakening the force of 
the corroborating circumstances relied upon by the plaintiff. What will amount 
to sufficient corroborating circumstances must depend upon the facts of each 
individual case, and these are submitted to the sound discretion of the Judge, 

As we do not know whether the Judge may not have compensated the ser. 
vices of Hill by those of Henderson, or whether, from his knowledge of the 
witness, he considered his testimony not sufficiently corroborated, we think 
that justice requires that this case shall be remanded for a new trial. 

We take occasion, however, to remark, that it is singular that the partner 
ship books, which are likely to be decisive of this controversy, have not been 
produced. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be avoided and reversed, and that this cause bere 
manded to the lower court for a new trial, with instructions not to receive the 
testimony of John R. Dufrocg and other witnesses to prove the value of the 
services of Stephen Henderson as a reconventional demand, or as a set-off to 
the plaintiff’s demand, and in other respects to proceed according to law; the 
said executor and appellee paying the costs of the appeal. 


S. H. Lurry, Administrator, v. J. A. Maryman. 


Where the answers of a witness to cross-interrogatories are imperfect and evasive, the deposition 
cannot be rejected on that account. The objection goes to the credibility of the witness alone, if 
all the cross-interrogatories have been answered. 


PPEAL from the District Court of West Feliciana, Waterston, J., presiding 
Brewer & Collins, for plaintiffs. Lacy & Hudson, for defendant and ap 
pellant. 

Sporrorp, J. The case of Baker v. Voorhies, 6 N. S. 313, relied upon by 
the appellee, only justifies the rejection of a deposition when the cross-inter- 
rogatories have not been answered at all. 

In the present case there were responses taken down by the commissioner t 
all the cross-questions propounded ; the complaint is that these responses are 
imperfect and evasive. This goes materially to the credit of the witness, but 
does not authorize the entire rejection of the deposition as inadmissible in law, 
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more than evasive answers by a witness, under cross-examination on the Lurrr 

stand, would authorize the court to strike out the results of his examination in Manrmas. 
But on looking into the facts, and ascertaining from his deposition that the 

witness was the pretended vendor of the account made out by himself against 

the deceased person represented by the plaintiff in this suit, that the transfer 

was made in order to enable the defendant to off-set the plaintiff’s claim with a 

large claim which is sought to be established by the evidence of the transferror 

slone, and on finding that the witness, testifying under a release, will not state 

that any specific price was paid him by the transferree for the large claim that 

he pretended to sell, and alse evades other pertinent and searching questions 

regarding this singular contract, we do not think the evidence sufficient to 

guthorize a different judgment from that which has been rendered. 
The judgment is, therefore, affirmed, with costs. 
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Where the plaintiff in an injunction seeks to restrain the execution of a judgment, on the ground 

T- that the property seized does not belong to the judgment debtor, but to the plaintiff in injunction, 
no other issue can be made but that of ownership. An affidavit that the Sheriff had “ seized” the 
individual property of the defendant, without any description of the property seized, or statement 
of its value, is too vague to authorize an injunction, and the petition which is not sworn to cannot 
supply the defect. 

The fee of counsel for the defendant should be assessed as damages on dissolving the injunction, al- 
though it was not shewn to have been actually paid. The liability to pay it, is sufficient. 


PPEAL from the District Court of East Feliciana, Waterston, J., presiding. 
W. F. Kernan, for plaintiff and appellant. J. 0. Fuqua, for defendant. 

Iza, J. In this case the plaintiff sued for and obtained an injunction 
staying the execution of a judgment against her husband, S. B. Nunn, on the 
ground, with others, that the property seized in execution is her individual 
property. Where the plaintiff in an injunction seeks to restrain the execution 
of a judgment, on the ground that the property seized does not belong to the 
judgment debtor but to the plaintiff in the injunction, the question of owner- 
ship is the only one which can be examined. 

The plaintiff in such a case is without interest, and therefore without right, 
to provoke any other issue; and with reference to the issue thus presented, the 
a affidavit should be such as to disclose a distinct pecuniary interest, sufficient to 
authorize the application for a writ of injunction. The allegations of the peti- 
tion in this case are not supported by the affidavit. The affidavit merely states 
, that the Sheriff had ‘seized the individual property of the deponent.” There 
isno description whatever of the property seized, nor any statement of its value. 
Such an affidavit is too vague to form the basis of an injunction, and the court 
y isnot at liberty to refer to the petition, which is not sworn to, for the purpose 
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3 of supplying by conjecture the defects of the affidavit. 

The District Judge was right in dissolving the injunction. The fee of. the 
0 defendant's counsel was properly included in an assessment of damages. It is 
e not material to show that it had been actually paid; it is sufficient that a 
t liability has been incurred for its payment. 3 An. 588. 


Judgment affirmed. 
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Austin Sumner & Co. v. A. T. Dounsar. 


law. 
w 
In the case of a respite, which differs essentially from a surrender, one creditor cannot, by Tule, cog. 


test a judgment and mortgage resulting from the recording of it, of another creditor. He Dut, 
for such purpose, resort to an ordinary action. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 
W. 8. Stansbury, for plaintiffs and appellants. Durant & Hornor, ford. 
fendant. 

Merrick, C. J. The plaintiffs having instituted suit in the Fourth Distrigt 
Court against the defendant, upon two promissory notes, the judgment wa 
pronounced thereon on the 9th day of January, 1855, and signed on the 18th 
day of the same month. In the interval between the rendition of the judg. 
ment and its signature, viz, on the 12th day of January, the defendant pre 
sented his petition for a respite to the Sixth District Court, and obtained ay 
order from the Judge for a meeting of the creditors and a stay of all judicial 
proceedings against his person and property. It does not appear whether this 
order of the Judge was or was not notified to the plaintiffs before the judgment 
which they had obtained against the defent was signed. 

The plaintiffs caused their judgment to be recorded. The respite was granted 
by the creditors, and the plaintiffs received under it the first installment of 
their debt according to the terms granted their debtor. 

The present proceeding is a rule taken by the defendant against the plaintiffs 
to show cause why their judicial mortgage should not be erased and cancelled, 
because the judgment was signed after the order granting a stay of proceed- 
ings was obtained, and because the plaintiffs have asquiesced in the respite by 
receiving the first installment under the same. 

To this summary proceeding Austin Sumner & Co., the defendants in the 
rule, except, on the ground, among others, that the defendant cannot contest 
the judgment and the mortgage resulting from the recording of the same, ex 
cept in an ordinary action. 

It appears to us that the District Court erred in overruling the exception and 
proceeding to decide the case on the merits. 

Perhaps in a case under the forced or voluntary surrender, any creditor it 
terested might, in a like case, proceed under a rule. 2 An. 650, Bankof Loui 
siana v. Delery. But a respite differs essentially from a surrender. The sur 
render is based upon the supposed insolvency of the debtor ; the respite upon 
the supposed solvency and in the confidence of the creditors in the debtor's 
honesty and ability to pay. 

In the one case, the order of the Judge accepting the surrender and order- 
ing a stay of proceedings, vests the property of the debtor in his creditors sub 
modo, who are in court for the purpose of ascertaining their rights upon the 
property surrendered by their debtor. Revised Statutes, p. 253. In the other 
case, the property remains in the debtor, saving to the creditors the conserv® 
tory acts to prevent their debtor from selling his effects to their prejudice. 7 
Toul., No. 240; 2 N.S. 830. In the one case, the surrendered effects are 
managed by a syndic, the agent of the creditors. In the other, the property 


The summary proceeding by rule can have place only in those cases expressly provided for by 
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h of the debtor is administered by himself. The parties, therefore, stand in a 
| fifferent relation towards each other. In the respite, the debtor in proceeding 
to compel his creditor to erase a mortgage on the ground of the alleged nullity 
of the judgment, appears to be acting in his own interest solely against the 
. The creditor, on the other hand, has a direct interest in maintaining 
his t and mortgage. They are apparently his property by the action 
gf s.court between these parties. How then can they be annulled except by 
sn appeal or & direct action? The summary proceeding by rule can have place 
only in those cases expressly provided by forlaw. We have not been shown 
sny such exceptional legislation as applicable to the case before us. 6 An. 485, 
It is, therefore, ordered, adjudged aud decreed by the court, that the judg- 
le ment by the lower court be avoided and reversed, and that the rule taken by 
the said A. F. Dunbar against said Austin Sumner & Co. be dismissed as in 
aseof a nonsuit, and that said Dunbar pay the costs in both courts. 


W. S. Tuompson, Agent, v. Cuauncey Parrenr et al. 


When the homologation of the report of experts is opposed, the trial of the opposition involves 
the hearing of evidence on such questions of fact as are distinctly put at issue by the opposi- 
tion. 

There was error in the Judge’s refusal to hear evidence, on the ground that it rested merelyin his 
discretion, and that he was satisfied of the correctness of the report from its face, 

Mer the report of experts is homologated, the matters decided by it are not open to investigation in 
the same court. 

As between the parties to a building contract, the privilege of the builder may exist without regis- 
try. 
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d PPEAL from the First District Court of New Orleans, Rodertson, J. 

, T. W. Collins and Larue & Whitaker, for plaintiff. Waul, Day and 
y Hunt, for defendant. 

Srorrorv, J. The homologation of the report of the expert, Stwart, was for- 


. mally opposed by the plaintiff. Upon the trial of the rule he offered witnesses 

‘ toprove the facts stated in his opposition. The testimony was rejected by the 

, court, on the ground that it rested merely in the discretion of the Judge of the - 
first instance to hear evidence upon an opposition to the homologation of the 

d report of experts or not, and that the Judge in this case was satisfied of the 
correctness of the report from its face. 

4 In this we think the Judge erred. His discretion is not an arbitrary one, 

i but he is to try the opposition summarily on its merits. The trial involves the 

R hearing of evidence on such questions of fact as are distinctly put at issue by 

. the opposition. C. P. 457. The cause must be reversed for this reason. 

8 


After the report is homologated, the matters decided by it are not open to 
investigation in the same court. We are not called upon, therefore, to notice 
several of the bills of exception taken after the judgment of homologation. 

The bill of exceptions to the refusal of the Judge to examine two of the 
witnesses apart from each other, does not disclose such a state of facts as would 
wuithorize us to disturb the ruling on that point. 

The Judge erred in attempting to ascertain the value of a Texas land war- 
mnt from any source outside of the testimony in the cause. 

As between the parties to the building contract, the privilege of the builder 
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may exist without registry. The registry is required for the protection of thing 
persons only. 

Without the evidence on the opposition of plaintiff to the homologation of the 
report of the experts, it is impossible to pronounce finally upon the merits of 
the case. 

It is, therefore, ordered, that the judgment of the district court be avoided 
and reversed, and the cause remanded for a new trial, with instructions to the 
District Judge to receive evidence to establish the allegations of the opposition 
filed by the plaintiff to the homologation of the report of the expert Stewart; 
the costs of this appeal to be borne by the defendants and appellees. 





New Orweans, Jackson anD Great Nortaern Raitroap Cowpany p, 
R. W. Esti. 


The Statute of 1852, which declares that “ the prescription of all other open accounts, the prescrip. 
tion of which is ten years, under existing laws, shall be prescribed by three years,” is not applica. 
ble to the case of a demand for balance of subscription to the capital stock of a corporation, 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
George W. Christy, for plaintiff. C. 7. Estlin, for defendant and appel- 
Aant. 

Sporrorp, J. The defendant is sued for the balance of his subscription to 
the capital stock of the New Orleans, Jackson and Great Northern Railroad 
Company. 

He admits that he subscribed for eighty shares at twenty-five dollars per 
share and has only paid one hundred dollars. 

The plaintiff has proved that all the installments have been called for, pur- 
suant to the articles of the company, and that due publication has heen made 
of the calls. 

The defendant relies solely upon a plea of prescription to defeat the collec- 
tion of the installments of five per cent. due May, 1852; of ten per cent due 
September, 1852, and of ten per cent. due December, 1852. 

The second section of the Act “relative to prescription,” approved March 
5th, 1852, (Session Acts, p. 90,) declared that “the prescription of all other 
open accounts, the prescription of which is ten years under existing laws, shall 
be prescribed by three years.” 

But the defendant was not sued upon an open account. The demand is based 
upon an express and written contract. The defendant’s subscription bound 
him to pay a liquidated sum. The money was to be paid only in installments 
it is true, and these were to be fixed by the action of certain officers who were 
the agents of the defendant and his associates in the company. Certain pre 
scribed notices were to be given as conditions precedent to the right of the 
company to enforce payment. 

But these stipulations did not transform the defendant’s express contract to 
pay the amount subscribed into an “open account.” 

The statute upon which he relies is, therefore, inapplicable to the case. 

Judgment affirmed. 

Mr. Justice Lea recused himself on the ground of interest. 
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Mrruorr v. Town or Carrottron—McCavenan v. Toe Same. 


Under the law which prescribes the obligation of proprietors of lands bordering upon the river to 
suffer the servitude of a levee for the use ef the public, the soil alone owes the servitude. 

When, for the public safety, it becomes necessary to construct the levee on ground on which build- 
ings had been erected by the proprietors of the soil at a time when no immediate servitude was due 
the public, and the buildings are demolished for that purpose, the owners are entitled to be com” 
pensated for their value, to be estimated at the time they were taken for public purposes. 


PPEAL from the District Court of the parish of Jefferson, Burthe, J. 
Durant & Hornor, for plaintiff. C. Roseliusand I. Preston, for defendants 
and appellants. 

Merrick, C. J. We see no error in the rulings of the court, as shown by 
the bills of exception under the pleadings in this case. 

This case is distinguished from the case of Dubose against the Levee Commis- 
sioners, in this: that the town of Carrollton deemed it necessary to the public 
safety and convenience, that the houses of the plaintiffs on the line of the new 
levee should be torn down, and passed an ordinance for that purpose, which 
was carried into effect. In the Dubose case, the houses were left standing and 
the levee was built in the rear of them. 

The plaintiffs in the lower court obtained judgment for the value of their 
houses and the land, as taken for public purposes. The defendants appealed. 

It is contended by the defendant, that the case of Dubose is decisive of this, 
and that the plaintiffs are not entitled to recover either for the land or the 
houses which were demolished. 

‘Whilst we acknowledge the correctness of the decision in the Dubose case, 
we think a distinction must be made between the resumption of servitude, which 
the soil upon the banks of the Mississippi river alone owes to the public, and 
the destruction of buildings (placed upon the soil before the servitude becomes 
due,) in order to arrive at the use of such servitude. 

At the time the owners of the lots, for which compensation is claimed, built 
upon them, they owed no immediate servitude to the public of any kind. 
When they erected the buildings upon them, they had the undoubted right to 
build in such form and manner as they pleased. They were at liberty to put 
up buildings costly or plain, according to their fancy, whatever that fancy 
might be. When so erected, the buildings were theirs in the highest sense of 
the term, and the property thereof being vested in them, as such owners they 
were protected from an expropriation in order to arrive at the servitude which 
the soil alone came to owe, by the constitution, which requires compensation 
to be made in such cases ; Art. 105. By the wearing away of the bank of theriver, 
the safety of the public required the houses of Mithoff and Robbins to be demolish- 
edand a levee to be constructed over the ground occupied by their buildings. 
Their land, therefore, by virtue of its location and vicinity to the river, became 
bound, under the laws which prescribed the obligation of proprietors of lands 
bordering upon the river, to suffer the servitue of the levee and nothing more. 
The buildings had not been put up in violation of any law, and they could not 
beremoved from the soil without compensating the owners for them. The town 
authorities might, as was done in the Dubose case, have run the levee behind 
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these buildings, or in front, so as not to obstruct them absolutely, and the pro. 
prietors could not complain. But, when the public, by its proper authori# 
chose to pull down the houses, it took from the owners something more than 
the mere servitude, which was due by the soil: it took a part of the Pp 

itself, for which the defendant owes the plaintiff compensation. Art. 105 Con. 
stitution 1852. 

In Mithoff’s case, the Judge of the lower court has expressed his opinion 
upon the value of the house, which we adopt. He estimates the value of the 
house at $600. The materials sold for $60. There should be judgment jn 
favor of Mithoff for $540. 

In the case of McCaughan, who is the assignee of Robbin’s claim against the 
town of Carrollton, the Judge of the lower court has not favored us with the 
calculation upon which his decree is based. Nor has the plaintiff introduced 
that certain evidence which was in his power. One of his witnesses says the 
cost of the buildings on Fobdin's lots was $11,950. Another says they were 
worth seven or eight thousand dollars ; but he was never inside the buildings 
One of defendant’s witnesses, the Mayor of Carrollton, says, that he assessed 
Robbin’s improvements at $3000 or 3500; but, like plaintiff’s witness, he had 
not been inside of Robbin’s houses. 

The proof is quite clear, that the property of both Mithoff and Robbins was 
greatly depreciated by the caving of the bank for some years in front, and the 
apprehension of a further removal back of the levee. This depreciation of 
plaintiff’s property was the act of God, and they cannot call upon the defend- 
ants to indemnify them for it. All the plaintiffs can require is an indemnity 
for the value of their houses taken for public purposes at the time they were 
so taken. 

From all the testimony, we think the estimate of the Mayor nearer the truth 
than the other witnesses, who seem to have testified not so much to the relative 
situation and value of the houses, as to their value aside from their situation. 
We think $3250 the relative value of Robbin’s improvements at the time his 
houses were removed and the levee built. 

The statues, it appears from the testimony, were in a mutilated condition be- 
fore they were set up by Robbins, and there is no reason to suppose that they 
were much injured by the removal, or that they added much to the value of the 
property. 

The witness Purcell’s testimony was only conjectural; he never having seen 
the statues in their perfect state. As they were not in that condition when 
placed on the property, the testimony of the witness possesses no value as the 
basis for the assessment of damages. 

Taking the value of Robbins’ improvements at $3250, and deducting there- 
from $325, the value of the materials sold by Rodbins, and it leaves $2925, for 
which the plaintiff, Mc Caughan, is entitled to judgment. 

It is, therefore, ordered, adjudged and decreed, that the judgment appealed 
from in these cases be avoided and reversed, and now proceeding to render 
such judgment as ought to have been rendered by the lower court in both cases, 
it is ordered, adjudged and decreed by the court, that the plaintiff, William 
Mithoff, do recover and have judgment against the said defendant, the said 
town of Carrollton, for the sum of five hundred and forty dollars; and it is 

further ordered, adjudged and decreed, that said plaintiff, J. J. Mc Caughan, do 
recover and have judgment against the same defendant, said town of Carrollton, 
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for the sum of two thousand nine hundred and twenty-five dollars, and it is 
farther ordered, that the said Jithoff and Caughan each pay one half of the 
costs of the appeal, and that the defendant pay the costs of the lower court. 

SporrorD, J., dissenting, and Lea, J., dissenting. We are unanimous in ad- 
hering to the doctrine of the recent case of Dubose v. The Levee Commissioners, 11 
An. 165. Itwas there settled, that the law concerning the expropriation of private 

for public use, does not apply to such lands upon the banks of navigable 
rivers, as may be found necessary for levee purposes, and that there is no ar- 
bitrary limit fixed by law as the maximum distance at which a levee may be 
placed back of a caving bank. 

“Qn the borders of the Mississippi river where there are levees, the levees 
shall form the banks.” C. C. 448. 

An enlarged discretion upon the subject of the location of levees is vested by 
jaw in the authorities of each levee district; not, it is true, an absolute and un- 
controlled discretion, but one with which the courts will reluctantly interfere, 
and only upon a clear showing of an abuse of power by the local authorities. 

In this case the District Judge found no oppression or abuse of authority on 
the part of the town officers of Carrollton ; in his reasons for judgment he con- 
concedes the necessity of the construction of the new levee, which the plain- 
tiffs contend has injured them so much, and it results from his opinion that he 
thought the levee was properly located. In this respect I see no reason to 
doubt the correctness of his conclusions. 

But, in awarding damages, the Judge based his decree solely upon the legal 
ground, that the plaintiff’s land owed no servitude to the public, because they 
did not buy with a jront on the river; and, in this court, the case has been 
mainly argued on that ground. 

The soundness of this distinction cannot be admitted, for the reason, that it 
is impossible to confine the Mississippi river to its primitive bed. 

The banks of navigable rivers, and especially of the Mississippi, in this lati- 
tude, are constantly undergoing changes by attrition on one side and accretion 
onthe other. If, in the course of time, they reach the land of a proprietor who 
did not buy originally with a front on the river, he becomes, by that fact alone, 
subject to all the servitudes imposed by law upon front proprietors ; C. C. 446, 
661. As well might it be contended, that the government is bound to warrant 
such a proprietor against the action of the elements and the encroachments of 
the river upon his lands, as that he should be exempted from contributing 
to the public utility, by yielding his land for levee purposes, without compensa- 
tion, when the advancing tide makes such a protection necessary. 

And it results, as a logical inference, that when the houses he has built are 
upon land thus invaded by the stream and rendered indispensible to be used 
for levee purposes, they too, like the land on which they are built and of 
which they form a part, should be yielded up to the public service, without 
compensation, for it is not the act of man, but the act of God and the law which 
causes their demolition. By the location of the new levee (if it be lawfully and 
properly located) it becomes, under Article 448 of the Code, the river bank 
and no man’s houses shall obstruct the bank. Their destruction is necessary to 
the exercise of the servitude ; or rather, it becomes a part of the servitude. I am, 
therefore, of the opinion that, under the general principles of law which were 
recognized and enforced in the Dubose case, the plaintiffs are entitled to no 
compensation whatever for their land, nor for such of their houses as stood 
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directly upon the line of the new levee, as located by the town authorities of. 
Carrollton ; it being conceded, or at any rate not disproved, that the levee wag. 
properly run where it now stands. 

A question of greater difficulty remains. It would seem, that some of the 
buildings (of the number and value of which there is no evidence in the 
were not directly upon the line of the new levee, but might have been lef 
standing, as in the Dubose case, between the levee and the river. 

The question of compensation, in regard to these buildings, differs from the 
question as to the other houses by reason of some peculiar provisions of the 
Civil Code. It is true, that the space between the levee and the river should 
not be so obstructed as to interfere with commerce; C. C. 446, 661. But ] 
think such of the buildings as might have been left standing after the construe. 
tion of the levee in its present locality, should have been left until the pro- 
prietor chose to destroy them, or until they fell by their own decay; and this 
opinion seems to be sustained by the following Articles of the Civil Code: 

“Works which have been formerly built on public places, or in the beds of 
rivers or navigable streams, or on their banks, and which obstruct or embarrass 
the use of these places, rivers, streams, or their banks, may be destroyed at the 
expense of those who claim them, at the instance of the corporation of the 
place, or of any individual of full age residing in the place where they are situa- 
ted. And the owner of these works cannot prevent their being destroyed under 
pretext of any prescription or possession, even immemorial, which he may have 
had of it, if it be proved that at the time these works were constructed the soil 
on which they are built was public, and has not ceased to be so since.” Civil 
Code 858. 

There is an evident implication that, if it be not proved that the soil was 
not public at the time the works were built, the owner may prevent their 
destruction. 

The next Article is even stronger: “If the works formerly constructed on 
the public soil consist of houses or other buildings which cannot be destroyed 
without causing signal damage to the owner of them, and if these houses or 
other buildings merely encroached upon the public way without preventing 
its use, they shall be permitted to remain; but the owner shall be bound when 
he rebuilds them to relinquish that part of the soil or of the public way upon 
which they formerly stood.” C. C. 858. 

But the value of the buildings which should have been left, in this case, out- 
side of the levee, and which have been demolished, is to be estimated not at 
their prime cost, nor yet at their supposed worth before the new levee was 
built, but by an appraisement of what their value would be with the levee in 
its present position. For, the necessary depreciation of the property by reason 
of its being thrown without the protection of the levee, as in the Dubose case, 
is damnum absque injurid ; the acts of God and of the law injure nobody. 

As the number of the buildings which might thus have been saved, and their 
value in case they had been, cannot be deduced from the evidence in this record. 
I am of opinion, that the causes should be remanded to ascertain the truth 
upon these matters. 

It appears that the assignor of one of the plaintiffs had embellished his 
grounds with marble statues of Jupiter, Mars, Diana and Neptune. There iss 
complaint that these works of art were mutilated and defaced by the careless 
ness of the town agents when the houses were demolished, and that damages 
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should be allowed for this. But the evidence shows that they were delapidated 


sod disfigured before the servants of the town laid hands upon them; and, that 


were removed with all the caution that the nature of the case required. 

[ think, therefore, that the judgment of the District Court should be avoided 
and reversed, and that the demands of the plaintiffs in these consolidated suits 
for damages against the town of Carrollton for running a levee across their 
ands, and demolishing structures immediately upon the line of said levee 
should be rejected, as also any claim in damages for depreciating the value of 
their property, by the location of the levee; and that their claim in damages 
for the demolition of such of their buildings as might have been spared without 
preventing the construction of the levee in its present position should be re- 
cognized, and the causes remanded to the District Court for the purpose of 
ascertaining the number and assessing the value of such buildings, according 
to the principles hereinbefore stated. 





State v. Jonn C. Wirson. 


District Judges have power to admit the accused to bail, at chambers, without proceeding by habeas 
corpus. An error in the mode of proceeding will not invalidate the decree or the bond taken 


under it. 

Deputy Sheriffs are expressly authorized by law to represent the Sheriff in all duties confided to the 
latter. They have the power to receive an appearance bond and discharge the accused upon its 
execution, although the erder of the Judge directed it to be taken by the Sheriff. 

When the bond has not been filed it cannot be considered as in evidence, or as preduced on the 
trial. 


PPEAL from the District Court of the Parish of Iberville. Roedertson, J. 
E. W. Moise, Attorney General, for the State. Z. Latour, for accused. 

Merrick, C. J. The accused having beenarrested on the charge of inveigling 
aslave, applied to the Judge of the District for a writ of habeas corpus. 

It does not appear that any writ actually issued, but the Judge of the Dis- 
trict Court made an order admitting the accused to bail, on furnishing his bond 
with two good and solvent sureties, in the sum of three thousand dollars. The 
Sheriff was directed to take the bond. 

A bond comes up with the record in due form purporting to have been 
signed by J. C. Wilson and three sureties. It was acknowledged before the 
Deputy Sheriff. Jt does not appear to have been filed in the District Court. 

An indictment was preferred against the accused, and, failing to answer, a 
judgment nisi was rendered against him and his sureties, which was made 
final, and his sureties have appealed. 

We will consider the questions presented by the appellants in their order : 

I. Could the Judge make the order to admit to bail, at chambers, without 
having the accused before him on a habeas corpus? The District Judge had 
power to admit the accused to bail, and we do not consider an error in the 
mode of proceeding as invalidating the decree or the bond taken under it. 

Il. Could the Deputy Sheriff receive the bond when the order of the Judge 
directed it to be taken by the Sheriff? We think the Deputy Sheriff had the 
power to take the bond. 
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Warrants, executions and other orders are commonly addressed to the Sher a 


yet, no one doubts but they may be executed by the Sheriff through his 
ties. See form of ji. fa., Act, 1855,477. See Sewell v. Sheriff, 38, 35, ‘ 

The Deputy Sheriff is expressly authorized by law to represent the Sherif 
in all duties confided to the latter. C. P. 771; Act, 1855, 366; see5 An, 
French text. 

In judicial sales, nothing is more common than for the Deputy Sheriff » 
take the twelve months’ bonds and other obligations given at such sales, We 
see no reason why he may not perform the duty imposed upon the Sheriff jp 
taking an appearance bond and discharging the accused upon its execution 
Were it not so, the discharge of the accused from custody would depend upg 
the presence of the Sheriff, and the imprisonment might be prolonged on ag 
count of his absence. 

III. The third point made is, that the bond does not make proof of itself, 
that the forfeiture of the condition was not proven, and that the bond was not 
offered in evidence. Had the bond been filed we might, perhaps, have inferred 
from the orders declaring its forfeiture, that it was in evidence, and before the 
court as a part of the proceedings. But, as the bond has never been filed, we 
think it cannot be considered as in evidence, or as produced on the trial 
Under the authority of the case of the State v. Cooper, 3 An. 225, the judg. 
ment must be reversed. We will remand the cause. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be avoided and reversed as to the said Henry Keller, 
Mathews Marr and Charles F. Stubbs, and that this cause be remanded to the 
lower court, there to be proceeded in according to law. 





Georce W. Lewis v. Tue City or New Or.eans. 


The principles of law settled in the case of Stewart v. The City of New Orleans, 9 An. 461, reaf- 
firmed. 


Under that authority, Aeld, that the city was not liable in the present case for the nonfeasance or 
misfeasance of the officers of the police jail. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Durant & Hornor, for plaintiff and appellant. J. Livingston, for defen- 
dant. 

Voorutes, J. The plaintiff alleges in substance that on the 9th of January, 
1855, he placed Jesse, a slave belonging to him, in the parish jail of the city of 
New Orleans for safe keeping and correction; that whilst imprisoned, he was 
under the care and charge of the officers employed by the defendant, who 
derived thereby a pecuniary profit by receiving a per diem compensation; that 
during his imprisonment, he was employed in doing sundry work and labor 
incident to the daily routine of such an establishment, in the course of which 
he was necessarily exposed to cold and wet, so that he took sick ; that his sick- 
ness continued to increase for some weeks, until he became dangerously ill, and 
no care was taken of him; that the jailkeeper neglected and failed to notify 
the petitioner of the sickness of Jesse or to dispose of him as required by the 
city ordinances; that some three or four months after his slave was in jail, be 
heard by accident that he was very sick and required his immediate attention ; 
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he forthwith proceeded to the jail and took him away—but being cae 
| then so far overcome by his sickness he died a few days thereafter; and that New Oxceass. 


® 


the city is bound to repair the damage which he has thus sustained in 
consequence of the gross negligence of its agents in exposing his slave unneces- 
sarily and in failing to take care of him whilst sick, or to give notice of his 

The plea set up in the answer is, that there is no cause of action disclosed on 
the plaintiff's petition, the defendant not being liable for the illegal or malicious 
acts of any of its employees. 

The plea was sustained and the plaintiff appealed. 

We do not think the Judge erred. The power of the corporation to erect a 
police jail, to employ officers to superintend it, and to pass ordinances for its 
government, is in effect a power granted for public purposes, and not private 
sdvantage or profit, as contended for by the appellant. According to the prin- 
ciple announced in the case of Stewart v. The City of New Orleans, 9 An. 
461, and which we consider conclusive upon the subject, the city cannot be 
made liable in the present case for the nonfeasance or misfeasance of the offi- 
cers of the police jail. 

It is, therefore, ordered, that the judgment of the court below be affirmed, 
with costs. 

SporrorD, J., dissenting. This case went off without evidence, upon an 
exception that the petition disclosed no right of action. Its averments are 
therefore, in the present inquiry, to be taken as true. 

These averments are, that the plaintiff entrusted his slave to the agent of the 
city, to be placed in the parish jail for safe keeping and correction; that the 
city derived a pecuniary profit therefrom in the daily compensation paid by the 
owner; that the agents of the city, in disregard of the laws and ordinances, 
unnecessarily exposed the slave; failed to take care of him while sick, to re- 
turn him to his master, to send him to the hospital, or even to notify the master 
of his illness; and that he died in consequence of the gross negligence and 
want of care of the city’s agents under these circumstances, to the damage of 
f. the petitioner in the sum of $1,500. 

Is there any cause of action stated? According to the uniform jurispru- 
= dence of this State, up to the 9th Annual Reports, I think there is. 

In Chase v. Mayor et al., 9 La. 346, the city was released from a claim for 
the value of a slave sent to the calaboose, and who had runaway from the chain- 
- gang, on the ground that the agents of the city forthwith gave notice to the 
master’s agent of his escape 
In Houston v. The Police Jury of St. Martin, 3 An. 566, the proprietor of 
ashowboat descending the river Téche, in the parish of St. Martin, had been 
detained and caused to lose time by the neglect of the person employed to open 
adraw in a drawbridge which obstructed the navigation of the river. The 
court said: ‘‘ From an examination of the evidence we have come to the con- 
dusion that there was neglect on the part of those for whose acts the parish is 
tesponsible, and that the parish is bound to repair the damage caused there- 
by.” The proprietor of the boat had a judgment against the parish. 

In McGary v. The City of Lafayette, 4 An. 440, the Supreme Court ren- 
dered a judgment in daraages against the city beyond the actual injury suffered 
by the plaintiff, “for the violent and illegal proceedings of the officers of the 
corporation.” 


. 


i 


sto BFS SE ASE 


-~ 


aS. a a. a! 


—_ [= > ==. 





| 
| 
| 


192 


— 


SUPREME COURT OF LOUISIANA, 
The case of Johnson v. Municipality No. 1, 5 An. 100, was entirely oli 


New Onzeaxs. gous to the case stated in the present plaintiff’s petition. The owner of a slany 


who had died from neglect of the keeper of a prison where he was 

had judgment against the municipality for his value. The court 

adopted the opinion of the District Judge, which commences with the 
sition that “the liability of municipal corporations for the acts of their 

is, as a general rule, too well settled at this day to be seriously questioned” 

In 5 An. 504, McLauglin recovered judgment against the Municipality No, 
2, for damage occasioned by loss of rents in consequence of the commissioney 
of that municipality having warned him to stop building under certain pro 
ceedings which had been commenced for opening a street, but which was after 
wards discontinued. 

In Walling v. Mayor, &e. of Shreveport, the incorporated town had pleaded 
an exception that it was not responsible in damages for a trespass done by ity 
officers and agents in laying out a street. The exceptions were overruled, the 
court observing: “the case, as the record presents it, is that of a corporation 
exercising through its officers, in an unskillful and improper manner, power 
avowedly vested in the said corporation by its charter. It does not differ jy 
principle from that of McGary v. The City of Lafayette, in which the plain. 
tiff recovered large damages from the city of Lafayette because the agentsof 
the corporation had executed in an improper manner the corporate power 
delegated to them. 

“We understand the exception pleaded by the defendants to be applicable 
only to cases in which officers or agents of corporations do acts injurious to 
others in the pursuit or accomplishment of objects not within the scope of the 
powers of the corporation. The distinction appears to us clearly stated in the 
case of Anthony v. The Inhabitants of Adams, 1 Metcalf, 286.” 

It is contended, that this series of decisions was overruled by the judgment 
in Stewart v. City of New Orleans, 9 An. 461, in an opinion which made no 
allusion to either of them. It is not neccessary to question the correctness of 
the decree in the case of Stewart. There was judgment for the defendant upon 
a claim by the owner against the city, for the value of a slave of his who had 
been killed by a detachment of police officers. But the reasons assigned for 
the decree, whether right or wrong, are not binding on this court as a prece 
dent, because they were not the opinion of a majority of the court, but of two 
Judges only ; two Judges dissented altogether, and the third only concurred in 
the conclusion that the municipal government was not liable in that particular 
case, without assenting to the doctrine of the opinion. 

Without at present going into the grounds of the opinion pronounced by 
two Judges in the Stewart case, founded mainly upon the opinion of a court 
not of the last resort in the State of New York, I deem it sufficient to say, that 
the plaintiff in this case has, in my judgment, stated a legal cause of action 
against the city, under the authority of the cases hitherto adjudged in Louis 
iana. 

I think the exception should be overruled, and the cause remanded for trial 
upon the merits. 

Justice Bucnanan took no part in the decision of this case. 
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Qymantve L. Campsett, wife of Joan Watxer, v. Joun M. Bett, She- 
riff, et al. 


Where the wife had obtained a judgment of separation of property from her husband, and subse- 
quently purchased property in her own name, and the proceedings were charged by the crediters 
of the husband to have been fraudulent and collusive between the wife and the husband—AHeéld : 
That to support the wife’s separate title, the judgment of separation is not sufficient. The cre- 
ditors have a right to demand the evidence on which it was rendered, 

It must alse be shown that the property was purchased with the wife’s separate funds. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. Q. A. Fellowes, for plaintiff and appellant. G. P. McPheeters, for de- 
fendants. 

BucuaNnay, J. This is an injunction of the execution of a judgment against 
the husband of the plaintiff as a defaulting administrator of a succession, and 
was dissolved by the District Court for the following reasons, in which we en- 
tirely concur : 

“In February, 1851, Walker was appointed curator of the succession of 
Spencer Gates. His administration resulted in a judgment against him, and in 
favor of the estate, in the sum of $737 89, with interest at the rate of twenty 
per cent. on the sum of $909 40 from the 8th of August, 1851. 

“Under this judgment, execution issued and property was levied upon. 

“His wife has enjoined the sale. She had obtained a judgment in March, 
1843, dissolving the community of acquets which existed between herself and 
husband, and also in her favor for $2200, amount of paraphernal property 
which her husband had used. 

“Subsequent to this judgment, she purchased at succession sales some of 
the property, the sale of which she has enjoined here, and the rest she pur- 
chase at a Sheriff’s sale, made under an alias ji. fa. issued in October, 1855, 
m the judgment obtained by her. : 

“The representative of the succession of Gates has put her upon the proof 
of the verity of this judgment. He alleges that it was obtained by fraud and 
clusion between herself and her husband, upon illegal and insufficient testi- 
mony, and that no attempt has been made to execute it by bona jide, nor in- 
terrupted suit. He specially denies what is alleged in her petition, that these 
purchases were made with her paraphernal and individual funds, and avers 
that she has not been possessed of nor has she exercised any rights of owner- 
ship over the property. 

“Thus put her upon defence of her judgment, she has given in evidence the 
publication of the decree dissolving the community, but she has offered nothing 
but the judgment, which, under the allegations in the answer, is not sufficient. 
She does not offer the evidence upon which it was rendered, and this the defen- 
tant herein had the right to demand, and this it was her duty to furnish. Her 
not having done so must be taken as evidence against her. Mure v. Tarbo- 
rough, 11 L. 533. 

“Neither has she shown that desire to enforce a prompt and bona fide execu- 
fin of the judgment, which is required by Art. 2402 C. C. She introduces in 
fidence an alias fi. fa. issued in October, 1855, (the judgment was obtained 
25 
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in 1843); but what became of the first fi. a., which should have been 


ed before the second issued; when it was issued, what was made of it, gp ; 


whether it issued at all, are facts which could have been easily proved, which 
she was bound to produce under the pleadings, if they existed, and Which any 
not to be found in-the record, this being the case within the rule laid down in 
Mure v. Tarborough, 11 L. 533; Bostwick v. Gasquet, 11 L. 518; Berlie x, 
Walker, 1 R. 481; Longino v. Blackstone,4 An. 513. But admitting the cop. 
rectness of the judgment, she does not attempt to show that the money wig 
which she purchased property in 1846 and 1850 was purchased with her pan. 
phernal funds, which she was called upon to do. It no where appears that he 
paraphernal property, if she ever had any, amounted to more than $2200, Shp 
has not shown by proper evidence any attempt to make this judgment, ung 
long after she pretends to have acquired property with her own funds. Neithe 
is it shown, that after the dissolution of the community she ever made or cou 
have’made by her industry the money with which this property was purchased 

“Upon the whole, I am forced to say that the judgment of separation is ng 
binding against third persons, and that the act of the parties seem to have had 
for their object the securing of the husband's property from the pursuit of hk 
just creditors, and those are proceedings which courts of justice cannot sane 
tion.” 

The appeliee has filed an answer to the appeal, praying that the judgment 
of the District Court be amended by allowing damages of twenty per cent 
upon the judgment enjoined against the principal and surety in the injunction 
bond, according to the Act of 1833. 

We think this is a case for the application of the statute in question. Th 
record informs us that the present is the third injunction which has been issued 
to stay the collection of a debt incurred by the misconduct of the plaintiff's 
husband. See the case of Gates’ Succession v. Walker, 8 An. 277. It is fit 
that a warning should be given to those who lightly affix their signatures t 
bonds for sueh purposes. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be amended ; that the injunction herein issued be dissolved, and that th 
succession of Spencer Gates, appellee, recover of Catherine L. Campbell 
widow of John Walker, and of J. 7. Slingerland, principal and surety in the 
injunction bond, in solido, one hundred and forty dollars, as damages, with 
costs in both courts. 
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J. T. Mason anp Wire v. E. B. Towne. 


An action to compel the specific performance of a verbal contract to sell land, with an alternative 
prayer for damages, resulting from the breach of the contract, cannot be sustained, even if the 
contract be proved by competent evidence, unless there has been an actual delivery of the pre 
perty sold. 


PPEAL from the District Court of Madison, Farrar, J. 

J. J. Ammonet, for plaintiff and appellant. Short & Parham, for dele 
dants. 
Sporrorp, J. This is a suit to compel the specific performance of an alleged 
verbal promise to sell a tract of land. In an amended petition the plaintilé 
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]  introduced an alternative prayer for damages resulting from the breach of the Mason 
~ gontract. Towne. 
“A promise to sell amounts to a sale, when there exists a reciprocal consent 
of both parties as to the thing and the price thereof; but, to have its effect, 
dither between the contracting parties or with regard to other persons, the pro- 
ie y, mise to sell must be vested with the same formalities as are above prescribed in 
> Cop. Articles 2414 and 2415 concerning sales, in all cases where the law directs that 
with the sale be committed to writing.” C. C, 2437. 
para. The Article 2415, thus referred to as applicable to the promise to sell as well 
t her ss to an actual sale, is in these words: 
She “All sales of immovable property or slaves shall be made by authentic act, 
unti] or under private signature. All verbal sales of any of these things shall be null, 
ither ss well for third persons as for the contracting parties themselves, and the tes- 
ould timonial proof of it shall not be admitted.” C. C. 2415. 
ased There is no exception to this rule embodied in Art. 2255: “Every transfer of 
S hot jmmovable property or'slaves must be in writing; but if a verbal sale, or other 
» had disposition of such property be made, it shall be good against the vendor, as 
f his well as against the vendee, who confesses it when interrogated on oath, pro- 
San vided actual delivery has been made of the immovable property or slaves thus 
wold.” 
ment Conceding that this Article also applies to a promise to sell, (upon which it 
cent isnot necessary to give an opinion, ) the plaintiffs must fail in the present action, 
ction because they have not alleged or proved an actual delivery of the property sold. 
Nor have even the allegations of the petition been established by competent 
The widence. See Marionneauz v. Edwards, 4 An. 108. 
sued Judgment affirmed. 
tiff's 





is fit 
es to 
State v. JEAN Lacompg. 
trict 
t the The District Judge did not err in refusing to charge the Jury, that the law under which the prisoner 
bell, was indicted for larceny is contrary to Article 117 of the Constitution of 1852 and the correspond- 
ing Articles in the Constitutions of 1812 and 1845, prohibiting the adoption by the Legislature of 
: any system or code of laws by general reference thereto. 
with The 884 section of the Act of May 4th, 1905, was in force when the first of those Constitutions was 


adopted, and they have no retrospective operation. 

Since the adoption of the first State Constitution, it has been recognized that the common law of 
England is the law of Louisiana, to the extent and with the limitations provided in that section of 
the law of 1805. 

The District Judge is prohibited by law from charging the Jury on matters of fact. 

The constitutional jurisdiction of the Supreme Court, in criminal matters, not extending to facts, the 
depositions of witnesses form no part of the record of appeal, andthe copying of such by the 
Gerks of the District Court, into the transcript, is consequently improper. 

sative The Act of 1855, relative to crimes and offences, does not violate the 115th Article of the Constitu- 

if the tien of 1852. ‘ 


+1 PPEAL from the District Court of the Parish of East Baton Rouge, Robert- 
son, J. E. W. Moise, Attorney General, for the State. J. J. Burk, for 
the accused. : 
efen- 


Bucnanayx, J. The prisoner was convicted of larceny on an indictment 
famed under the 28th section of an Act relative to crimes and offences, ap- 
Proved 14th March, 1855. He was sentenced to an imprisonment at hard labor 
one year, and has appealed. 
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The District Judge did not err in refusing to charge the Jury that the lay 
under which the prisoner was indicted is contrary to the Article 117 of the 
Constitution of 1852, and the corresponding Articles in the Constitutions gf 
1812 and 1845. r 

The 33d section of the Act of May 4th, 1805, (Bullard & Curry, page 248) 
was in foree when the first of those Constitutions was adopted. In numetoy 
decisions of this court, since the adoption of the first State Constitution, it hag 
been recognized that the common law of England is the law of Louisiana § 
the extent and with the limitations provided in that section of the law of 1805, 
which section is moreover expressly preserved in force by the 73d sectiong 
the Act relative to criminal proceedings, No. 121 of the Session Acts of Tk55, 
In the face of these judicial and legislative recognitions of the validity of the 
Act of 1805 in its adoption of the common law of England as the standard gf 
definition of crimes and the rule of criminal proceedings, we cannot think of 
giving the 117th Article of the Constitution of 1852, and the corresponding 
Articles of the Constitutions of 1812 and of 1845, a retrospective operation, 

The other portion of the charge requested by the counsel of prisomer from 
the District Judge, refers, as we understand the bill of exceptions, to a matter 
of fact upon which the Judge was prohibited by law from charging. His re 
fusal to give the charge was, therefore, perfectly correct. The argument of the 
counsel of appellant upon this point, in this court, turns principally upon de 
positions of witnesses before the committing magistrate, which, by some means 
or other, have found their way into this transcript. Our constitutional juris- 
diction in criminal matters not extending to facts, we only notice those deposi- 
tions for the purpose of admonishing the Clerks of the District Courts that the 
depositions of witnesses in criminal cases are no part of the record of appeal; 
and that the copying of such into the transcript is consequently improper. 

A point is made by appellant’s counsel, that the court refused to charge the: 
jury in writing, as provided by the statute; but by reference to the bill of ex 
ceptions, it appears that the charges required in writing by the counsel, were 
charges which we have just decided the Judge correctly refused to give the 
Jury, either orally or in writing. Of such refusal there can be no record, ex- 
cept the bill of exceptions. A written charge of the court to the Jury, con 
trary to the opinion of the Judge upon the law, is a self-contradiction anda 
absurdity. 

The Act of 1855, relative to crimes and offences, does not, in our opinion, 
violate the 115th Article of the Constitution of 1852. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 


Sporrorp, J., concurring. The only bill of exceptions in the record isin 
these words: 

“The defendant, by his counsel, required the court to charge the Jury im 
this writing: That the three Constitutions, these hitherto adopted—that in 
1812, superseded by that in 1845, superseded by that in 1852, this actually 
reigning ; each and.all prohibited the Legislature from adopting any foreign sy 
tem of laws, specially contemplated the adoption of the common law of Eng- 
land in criminal matters, and more specially the instructions that larceny form 
ed any exception to the otherwise universal rule that the jurisdiction to inquire 
of crimes was the place of commission, and that our statute can only be cor 
strued to have adopted. of the common law of England in criminal matters the 
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instances denominated prevised in our statute; and that the instruction that 
Iarceny forms an exception to the otherwise universal rule of the common law, 
is not denominated precised in our statute, but must be considered under the 
gniversal rule of our system of laws, that the jurisdiction to inquire of crimes, 
Jarceny, is the place of their commission, and not elsewhere. In the clear, un- 
gontrovertible sense, that under our system that larceny cannot be inquired of 
wherever, but only where committed. The court refused to charge conform- 
sbly, and to such refusal, counsel tendered this, his bill of exceptions, to be 
signed ; this the court refused in this form, but stated it would afford counsel 
the opportunity to except to the court’s refusing to charge the matter orally, 
when counsel required the oral charge, which the court refused, and signed 
this bill of exceptions accordingly. 
(Signed) W.. B. Rozertsox, Judge.” 

I do not think the Judge erred in refusing to charge either in “ this writing” 
or orally, as requested by the prisoner’s counsel. The object of a charge from 
the Judge is to enlighten Jurors as to their duties, and not te darken their 
understanding. The desired instructions, as detailed in the bill of exceptions,, 
gre confused and unintelligible; and I think that was a sufficient reason for’ 
tefusing to give them. 

Upon the constitutional questions treated of by Mr. J. Bucnanan, I concur’ 
in his opinion. 


Jory M. Trescorr—Hart, Lasatr & Co., Transferrees, v. W. Lewrs. 


Hproper parties join issue upon questions either of law or fact, before a competent court, they must 
abide by the decision. 

The form of procedure, by a rule instead of an injunction, to arrest an execution, having been re- 
sorted to without objection, and a decision rendered thereon after issue joined on the merits, 
Hdd: that the defendant in execution, by whom the rule was taken, could not afterwards renew 
the litigation by resorting to an injunction. 

The judgment discharging the rule was precisely equivalent to a judgment dissolving an injunction, - 
in lieu of which the rule was taken. 

fuch judgment, if not appealed from within the legal delay, would have the finality requisite to sus-- 
tain the plea of res judicata, and although the time for appealing from it may not have elapsed,. 
it precludes any further action of the court on the matters set up on the rule. 


PPEAL from the District Court of East Feliciana, Ratliff, J. Tried by a 
jury. J. O. Fuqua, for plaintiff and appellant. Muse & Hardee, for 
defendant. 

Srorrorp, J. The case was formerly before us on a motion to quash the ex- 
ecution issued upon a judgment against the defendant. 11 An. 184. 

Within a month after the mandate of this court was filed in the court below, 
William Lewis took another rule on Hart, Labatt & Co., transferrees of Tres- 
ttt, to show cause why the seizure made under the judgment should not be 
teleased, and the writ of execution quashed, on the grounds, first, that Hart, 
labatt & Co. were not owners of the judgment; secondly, that the twelve 
months’ bond given for the judgment had been fully paid by him; and thirdly, 
that the bond was barred by the prescription of five and ten years. 

Hart, Labatt &: Co. joined issue upon the rule by a formal plea, denying 
tvery allegation therein, except the fact that a ji. fa. had been issued at their 
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instance, and property of the defendant seized; they further pleaded ges a 


cata as to that part of the rule which related to the twelve months’ bond. 


It appears that there was a trial of these issues before a competent 
that a note of testimony offered was taken, and that a judgment was rendeng 
and signed in the following terms: 

“This case having been taken up for trial on the rule by consent, by reagg, 
that the law and evidence is in favor of defendants therein, Hart, Labatt & On, 
and against the plaintiff, William Lewis, it is, therefore, ordered, adjudged anj 
decreed, that this rule be discharged, at plaintiffs’ costs. 

(Signed) G. W. Warerstos, 
Judge of Eighth, presiding in Seventh Judicial District, 

April 28th, 1856.” 

On the 28th May, 1856, William Lewis sued out an injunction in regulg 
form against the same execution, upon the same allegations in substancegs 
were set forth in the rule which had been thus discharged after a hearing upon 
the merits; to wit: that Hart, Labatt & Co. did not own the judgment; that 
it had ben paid, and that it was prescribed. 

The defendants in injunction (plaintiffs in execution) interposed to the injune. 
tion suit the plea of res judicata. They at the same time filed another special 
plea in these words: -“‘In this case Hart, Labatt & Co. now come, in addition 
to the exception of res judicata herein filed, further excepting, say, that said 
Lewis had no legal right to obtain said injunction, for the reason that he had 
previously taken a rule upon these defendants to dissolve the execution herein; 
that said rule had and was designed to have the same effect as an injunction, 
viz: the dissolving of the execution and release of the property seized, and was 
really a substitute for one; and that the facts set up in said petition, if they 
ever existed at all, existed at the time of the taking of said rule, and that said 
rule having been dissolved, he is precluded from setting up any matters exist 
ing at or prior to the time when it was taken.” Wherefore a dissolution of the 
injunction was prayed for, with damages. 

Both these exeeptions having been overruled, an answer to the merits was 
filed, and after a hearing, there was a verdict and a judgment perpetuating the 
injunction, from which the present appeal is prosecuted. 

We are of opinion that the court should not have gone into a trial of the 
merits of the injunction, but should have sustained the exception quoted above. 

It is apparent upon the face of the pleadings, and was also proved aliunde 
by the plaintiff in injunction himself upon the trial of the exception, that the 
rule raising the question of ownership, payment and prescription, was intended 
as a substitute for an injunction; the motive for resorting to such a formof 
proceeding was a representation by one of the counsel for Lewis to the counsel 
for Hart, Labatt & Co. that Lewis was not in a condition to give an injunction 
bond. 

It matters not that the proceeding by rule was irregular, since the party 
against whom it was taken, as a favor to his adversary, waived all questions of 
form and joined issue upon the merits. Here are all the elements of a suit at 
law, actor, reus, et judex. The form of procedure is immaterial; if proper parties 
join issue upon questions, either of law or fact, before a competant court, they 
must abide by the decision. Ezceptio rei judicata, obstat quoties inter easdem 
personas, eadem quastio revocatur vel alio genere judicii. See Plique & Ie 
beau v. Perret, 19 L. 323. 
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The tenor of the judgment which discharged the rule shows that it was ren- 
dered upon the merits of the controversy; all the proceedings under the rule 
tend to the same conclusion. Under such circumstances a judgment discharg- 

the rule was precisely equivalent to a judgment dissolving an injunction, in 
jiu of which it appears that the rule was taken, and ajudgment dissolving an 
igjunction upon the merits, after answer filed, has the finality which is requisite 
to sustain the plea of res judicata. Wells v. Hunter, 5 N. 8. 120. The court 
discharged the rule on the 28th April, 1856, for the expressed reason that the 
gw and evidence on the trial were in favor of defendants, Hart, Labatt & Co., 
and against the plaintiff, William Lewis. 

We conclude that, had the proper time elapsed, this decree would have sus- 
tained the plea of res judicata in all its technicality. 

But the year for appealing from the decree had not expired when the excep- 
tions were interposed, nor has it yet. Article 8522, No. 9, of the Civil Code 
declares that the “thing adjudged is said of that which has been decided by a 
final judgment, from which there can be no appeal, either because the appeal 
did not lie, or because the time fixed by law for appealing is elapsed, or because 
ithas been confirmed on the appeal.” 

If, therefore, the technical plea of res judicata will not hold, because there is 
time yet to appeal from the judgment on the rule rendered 28th April, 1856, 
still the question recurs, should not the other branch of the defendant’s excep- 
tion to the injunction have been sustained, and the plaintiff left to his appeal, 
instead of litigating over again in a new action the matters already decided by 
the same court. 

The question has been settled affirmatively by two decisions of this court. 

In Florance v. Wilcox, 14 L. 58, a cause very similar to this, and one where 
the year for appealing from the first judgment had not expired when the second 
rule was taken, the court held that where the legality of issuing the order of 
seizure and sale had previously been put at issue by the defendant, in a formal 
opposition, and the injunction granted at the instance of the defendant had been 
dissolved, the Judge did not err in discharging the rule for another injunction. 

“The previous decision precluded any action of the court in relation to the 
matters set up in the rules which were substantially those which were included 
in the defendants’ previous opposition. 

The doctrine was expressly affirmed by us in the recent case of Moch v. 
Garthwaite, Giffen & Co., 11 An. 287. 

A plaintiff in executicn might be perpetually baffled in collecting his money 
if injunction after injunction can be sued out from the same court on the same 
grounds, as fast as they are dismissed. If the judgment debtor acquiesces in 
the decree overruling his first opposition, it becomes res judicata as to the points 
there put at issue. If he does not acquiesce, his remedy is by appeal, and if 
he pursues that, then there is lis pendens, and he should not bring a new suit 
for the same cause. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed, and the injunction sued out in this case be dissolved without 
damages, and without prejudice to the right of appeal from the judgment of 28th 
April, 1856; the plaintiff in injunction paying costs in both courts. 
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Wrxter Iron Works v. Joun Toy. 


The Acts of the Legislature, approved March 7th, 1816, and March 16th, 1818, pointing Out the ma. 
ner of obtaining residence-within the State, related to the acquisition ef political rights, 

‘They prescribed conditions.on which a political domicil could be acquired. 

A person who actually lives in the State, amémo maneedi, must be sued personally. He cannoth: 
brought into court by attachment, because he has occasionally gone out of the State, for temporary 
purposes, inseach year simce he came to the State to live. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
David N. Barrow, for plaintiffs and appellants.. Samuel P. Greeves, fe 
defendant. 

Sporrorp, J. The plaintiffs have appealed from a judgment dissolving ty 
attachment sued out in this case. 

The attachment was procured on the sworn allegation that the defendant 
resides out of the State. He contends that, at the the date of the attachment, 
he resided in the parish of East Baton Rouge, in this State. 

We think it clear, from the evidence, that he did so. 

The appellant’s counsel indeed seems to admit that the defendant in part rm. 
sided in this State, but urges that, as the State of Indiana was the domicil of 
his origin, and he had not remained uninterruptedly in the State for any enti 
year since he came here to live, he had not, at the time of attachment, acquired 
a legal residence in Leuisiana pursuant to the Acts of 1816 and 1818. ° Bub é 
Cur. Dig. 286, 287. 

We are of opinion that these statutes, if still in force, relate to the acquisi- 
tion of political rights, and do not conflict with the rule of natural justice, that 
a person who actually lives in this State, animo manendi, should be personally 
cited, and not brought into court by attachment on an allegation that he resides 
out of the State. 

It is true a different interpretation was given to the Acts of 1816 and 1818 
in the case of Boone v. Savage, 14 L. 169, a case cited with approbation in the 
case of State v. Judge of Probates ef New Orleans, 2 Rob. 451. 

But we think the correct construction of these statutes was indicated in the 
later case of Amis v. Bank of Louisiana, 9 Rob. 350, where they were spoken 
of as prescribing the conditions on which a political domicil in this State was 
to be acquired. 

We are of opinion that the defendant cannot be said to reside out of the 
State in the sense of the Code of Practice, because he has occasionally gone 
out of the State, for temporary purposes, in each year since he came hither to 
live. He does not “reside out of the State” while he lives in it facto et anime 

manendi. 


Judgment affirmed. 
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Nowan’s Herrs v. Lovisa Jane Taytor et al. 


The fees for services of an attorney at law, although he has acted under an appointment by the 
court, as tutor ad litem, for minors, cannot be recovered in a proceeding by rule, after the deter- 
mination of the litigation in which he has been employed. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
R. G. Beale, for appellant. A. S. Herron, for appellee. 

Merrick, C. J. It is admitted by the appellee’s counsel, that the statement 
of facts contained in the brief of the counsel for the appellant is correct. We 
adopt it. It is as it follows: 

« John Nolan, of West Baton Rouge, died about the year 1852, leaving an 
estate worth about three hundred thousand dollars.” 

“Said Nolan left no forced heirs. His family consisted of his wife and her 
two children by a former husband. Nolan left a will by which he gave to his 
said wife and her two children, legacies of fifty thousand dollars each ; also, 
appointing his said wife sole executrix of his will.” 

“ Nolan’s heirs at law, who were his two brothers, and the descendants of 
his deceased brothers and sisters, instituted suit to set aside the provisions of 
ssid will by which said legacies were given. Mrs. Nolan, not having qualfied 
as natural tutrix to her said children at the time said suit was instituted, the 
plaintiffs prayed that a tutor ad litem should be appointed to represent said 
minors in said suit. The court appointed James M. Elam, tutor ad litem to 
sid minors. But very soon after said appointment J/rs. Nolan qualified as 
natural tutrix, and the court then appointed J. M. Elam under tutor. Mrs. 
Nolan, as soon as she had qualified, employed counsel to defend the interests 
of her children, in common with her own, and excepted to the appointment of 
Flam as tutor ad litem. A compromise was then concluded between the heirs 
of Nolan and L. J. Taylor, (Mrs. Nolan,) the latter acting for herself and for 
her minor children, being authorized thereto by a family meeting.” 

“By said compromise, J/rs. Nolan agreed to take for herself and children 
tighty thousand dollars, instead of one hundred and fifty thousand, and pay 
all the costs of the suit, and also to resign the trust of executrix.” 

“Soon after the compromise John 7. Nolan was appointed dative testament- 
ary executor, and J. WM. Llam filed in the court a motion to have his fee as 
tutor ad litem fixed, which motion he caused to be served on Robert G. 
Beale.” 

“The court appointed two attorneys as experts, to examine into the matter, 
and report as to what E'lam’s services were worth. Said experts reported that 
the services were worth three thousand dollars, and in pursuance thereto the 
court gave judgment to that amount in favor of L/am, and against John 7. 
Nolan, executor of Nolan’s will.” 

“Before rendering the above judgment, by the court, R. G. Beale filed an 
exception to the proceedings, upon the following grounds : 

ist. For the reason that there was no litigation pending to authorize the pro- 
teding by rule. 

2d. Appearer has not been cited as attorney for any of the parties to show 
tause why the fee should not be assessed. 
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3d. By the compromise referred to in the said motion, Mrs. L. J. Taylor 4 


agreed to pay whatever amount should be due to Flam. 

4th. Appearer was not and is not counsel for Mrs. Nolan in said case, but 
was counsel for the opposite party. 

5th. There has been no default taken in this case.” 

[Signed] R. G. Beare 

It is urged by the appellant in this court, that it was irregular and illegal to 
proceed by rule in order to recover the attorneys fees against the estate, an 
that the service on Robert G. Beale was an insufficient service, because he was 
not the attorney of Mrs. Nolan and her children but was the attorney for John 
T. Nolan and others, Nolan’s heirs. 

It is further urged, that the claim is not due by the succession but by the 
legatees for whom the services were rendered, and must be paid by them out 
of their own means. ; 

We think the first of these objections well taken, and express no opinion 
upon the other, which involves the construction of the compromise. 

The fees for services of an attorney at law, although he has acted in the re. 
lation of a tutor ad litem, under an appointment by the court, we think cannot 
be recovered in a proceeding by rule after the determination by a final judg. 
ment of the litigation in which he has been employed. It comes within the 
rule laid down by this court in the case of 7’homas, administrator, v. Bourgeat, 
6 Reb. 487, where it is said, that “The right to proceed by rule or on motion 
implies the pending of a suit between the parties, and is confined to incidental 
matters which may arise in the progress of the contestation, except in certain 
cases where the summary proceeding is expressly allowed by law.” See 8 An. 
434; C. P. 170. 

We know of no law providing for the trial of the demand of the curator ad 
litem, for his fees, after final judgment, by way of a summary proceeding, 
Perhaps, under the present law, it would be more regular, except in concurso, 
to commence such proceeding by petition and citation in all cases. See Acts 
1855, 162, $1. 

One of the great evils complained of under the law previous to the Constitu- 
tion of 1845, was the allowance of fees to attorneys acting as curators, &c., on 
a simple motion. ‘To prevent this abuse, the 71st Article of that Constitution 
was adopted. Under that Constitution, the Act of 21st March, 1850, was 
passed, which provides, ‘That in any suit or proceedings where a fee or com- 
pensation not established by law be involved, it shall be allowed to either 


party to pray for a trial by jury, whether said fee or compensation be claimed. 


from an insolvent estate or a succession, whether by way of opposition or 
otherwise.” 

This statute has been reénacted by the first section of the Act of 1855, just 
cited. 

Under this law, which allows the trial by jury, it is the duty of the courts to 
prevent the recurrence of those evils which were incident to the loose manner 
in which compensation was allowed, under the old law, to attorneys and others. 

A regular suit in which the opposite party is cited, and has an opportunity 
of being heard by way of answer, is one of the best safeguards, and ought not 
to be dispensed with, where the same can be conveniently resorted to, even 
during the pendency of the suit. 

In the case before us, however, the judgment between the parties to the 
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original suit had become final before the rule was taken, and, consequently, 
there was no suit on which it could be engrafted, conceding a rule to be a 
regular mode of proceeding. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided aud reversed, and that said rule be dis- 
charged as in case of a non-suit, the plaintiff in the rule paying the costs therein 


in both courts. 
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DanieL SEARLES v. James J. CostiLwo. 


Actual possession of the land is a fact indispensible te pe proved in order to sustain the pessessory 
action. C. P. 47. 

Amere civil or legal possession is insufficient, unless it is shown to have been preceded at some 
time by a natural possession in the plaintiff or his authors. 


PPEAL from the District Court of the parish of East Baton Rouge, Robert- 
son, J. J. J. Burk, for plaintiff and appellee. A. M. Dunn, for de- 
fendant. 

Srorrorp, J. The defendant appeals from a judgment against him in a pos- 
sessory action. 

The plaintiff offered a witness, who proved that the land which is the object 
of the action has been lying vacant and unoccupied ever since the plaintiff pre- 
tends to have acquired it, up to the time of the alleged disturbance by the de- 
fendant. 

To show possession as owner, the plaintiff offered a parish tax collector’s 
deed purporting to have conveyed this land to him on the 4th January, 1849, 
it being sold for taxes said to be due upon it by Hlihu Henderson’s heirs, for 
the year 1847: he also offered the Auditor's certificate to the effect that, the 
property in question was assessed in the name of the heirs of Zlihu Henderson, 
for the year 1847, and that since 1850 it has been assessed in the name of the 
plaintiff Numerous receipts for the payment of his State and parish taxes 
were also offered by the plaintiff, and there he rested his case. 

He must suffer a non-suit. There is no evidence that he, or his authors, 
ever had a real actual possession of the land, a fact indispensible to be proved 
in order to sustain this possessory action. C. P. 47; Davis v. Dale, 2 An. 205. 
A mere civil or legal possession is insufficient, unless it be shown to have been 
preceded at some time by a natural possession in the plaintiff or his authors. 
Ellis v. Prevost, 19 L. 251. It is not shown that Henderson’s heirs, the plain- 
tiff’s authors, ever had even a civil possession, and it is shown that the plaintiff 
himself never had a natural possession. The payment of taxes may announce 
the possessor’s intention to preserve the possession of the thing, when he or 
his predecessor has once had a corporal possession, but it will not constitute a 
corporal possession. ©. C. 3467. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed, and that the plaintiff’s petition be dismissed as in a case of non- 
suit, he paying costs in both courts. 
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Buiancne E, Bourceat, wife of A. Piaucné, v. Constance Duwouny 
AND Huspanp. 


A donation inter viros, in which the donor makes a reservation in favor of himself of an annuity 
sufficient for his subsistence according to his previous habits and condition in life, is not a donation 
* omnium bonorum,” prohibited by Article 1484 of the Civil Code. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. Tried 
byaJury. U. B. & £. Phillips and W. H. Cooley, for plaintiff and ap. 
pellant. Lowis Janin and Provosty & Farrar, for defendant. 

Sporrorp, J. This suit was brought by one of the collateral heirs of Opijj 
Bourgeat, deceased, to annul an act of donation inter vivos, made by said Onil 
Bourgeat to the defendant, his sister-in-law, nearly a year before his death, 
The plaintiff has appealed from a judgment rendered upon the verdict of g 
jury in favor of the defendant. 

The donation is formal upon its face, but the appellant maintains that it was 
absolutely null, because it was a donation omnium bonorum, prohibited by the 
Article 1484 of the Louisiana Code: ‘“‘The donation inter viros shall in no cage 
divest the donor of all his property (dépouiller entiérement le donateur); he 
must reserve to himself enough for subsistence; if he does not do it, the dona- 
tion is null for the whole.” 

The fact that it was a donation omnium bonorum is denied by the appellees, 
It appears that some household furniture, a horse, a watch, &c., and a claim to 
a tract of land in St. Landry, which had never been reduced to possession by 
the donor, were not embraced in the donation. Moreover, the act itself makes 
the following reservation in favor of the donor: “La présente donation est ainsi 
faite 4 la charge ci-aprés expliquée savoir: que la demoiselle donataire s’oblige 
par ces présents, solennellement et fidélement, de donner chaque année au sieur 
donateur une somme de quatre cents piastres et pendant toute sa vie pour le 
soutien et l’entretien du dit sieur donateur et en outre a cause de l’attachement 
et de l’amitié que le dit sieur donateur porte a la dite demoiselle donataire, e 
parceque telle est la volonté du dit sieur donateur.” 

It is in proof that the sum of four hundred dollars annually would have been 
quite sufficient for the subsistence of the donor, according to his previous habits 
and to his condition in life; that he was passionately addicted to hunting, and 
spent much of his time in the woods; that the land and slaves which form the 
subject of this donation, for many years previous thereto had failed to yield him 
a net revenue much exceeding the sum of four hundred dollars, and sometimes 
not so much; and that he could live more comfortably and to his tastes witha 
fixed income of this sum, and without the cares of a planter’s life, than by re 
taining the property with its precarious and fluctuating revenues. 

But it is contended by the appellant that the Article 1484 ‘contemplated a 
reservation of property in kind, and that this annuity or charge cannot be con 
sidered as property in the sense of that Article. This construction would be 
too narrow ; it is not even borne out by the literal terms of the French text; it 
does not represent the fair meaning of the English text. 

By a donation with the reserve of an annuity a man might render his sub- 
sistence for life more sure and ample than by retaining the property itself, and 
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s donation under such a charge is not prohibited, as is the donation with a Bovrorat 
reserve of the usufruct to the donor. C. C. 1520. a Lm 

Donations inter vivos are liable to be revoked or dissolved for the non-per- 
formance of the conditions imposed on the donnee. C. C. 1546. 

“Jn case of revocation or rescission on account of the non-execution of the 
conditions, the property shall return to the donor free from all encumbrances 
. or mortgages created by the donee; and the donor shall have, against any 
0 other persons possessing the immovable property given, all the rights that he 
would have against the donee himself.” CC. C. 1555. 

“Jp all cases in which the donation is revoked or dissolved, the donee is not 
pound to restore the fruits by him gathered previous to the demand for the re- 
yocation or rescission. But in case of the non-fulfilment of conditions which 
the donee is bound to fulfil, if it be proved to have proceeded from his fault, he 
may be condemned to restore the fruits by him received since his neglect to 
fulfil the conditions.” C. C. 1562. 

The punctual payment of the annuity is thus fully guarded by law, and un- 
Jess it be paid, all the property donated reverts tthe donor unincumbered by 
any act of the donee. 

The annuity thus guarded is itself a property, and the donor reserving it has 
not stripped himself omniwm bonorum. He remains his own master, with an 
income to spend as he pleases. 

We do not question the correctness of the decision of the case of Lagrange 
y. Barré, 11 Rob. 302, which is relied upon by the appellant. The donor there 
7 reserved no property, nor any sum of money to be paid to himself; he threw 
himself upon the bounty of his donee; he reduced himself to the condition of 
y a penniless man, dependant for food, clothing, medical attendance, and the other 
necessaries of life, upon the promised gratitude of the person to whom he gave 
his all; the very imprudence which it was the object of the prohibitory law to 
remedy. ‘The court rightly held that “the law-maker never intended that on a 
simple stipulation of alimony a man should divest himself of all his property 
by donation inter vivos.” 

The only question then must be one of fact: was the sum of four hundred 
dollars a year enough to support the donor in his condition in life? The jury 
found that it was, and our perusal of the evidence has led us to the same con- 
clusion. 

The judgment is, therefore, affirmed. 
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City or New Orteans v. W. Norra. 


Under the city ordinance providing that “ every keeper of a transient theater, circus, menagerie, of 
other public exhibition or show, shall pay in advance a tax of ten dollars for each performance,” 
éc., a tax cannot be levied on one who keeps a permanent establishment for an exhibition con- 
sisting of natural and artificial curiosities, for admission to which visitors are charged a certain 


Price. 
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PPEAL from the Second District Court of New Orleans, Morgan, J. 
F. ©. Laville & Morel, for plaintiff. Simons & Fenner, for defendant and 
appellant. 
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“Merrick, C. J. This case comes up on the following agreed statement, vig: 


“It is admitted that the defendant has kept, as charged in the petition, a og. 
tain exhibition, consisting of natural and artificial curiosities, such as anj 
fishes, paintings, cosmoramic views, &c., &., on St. Charles street, opposite the 
St. Charles Hotel, for admission to which he charged each visitor the sum gf 
twenty-five cents, and that the same is a permanent establishment, and that 
the defendant resides in the city of New Orleans, and that no performances ay 
exhibited there except as above stated.” 

The petition charges the defendant with ‘conducting the trade or profession 
of exhibiting a museum and other curiosities, both natural and artificial, ag, 
show, daily and nightly each day,” and claims from the defendant three hyp. 
dred and fifty dollars for thirty-five days’ exhibition of the curiosities of said 
museum, at ten dollars per day. 

There is also a demand in plaintiff’s petition for seventeen dollars and fifty 
cents, it being a tax of five per cent. levied under an ordinance of the city t 
pay the interest on the bonds due the Pontchartrain Railroad Company. As 
this tax is a per centage upof the tax of ten dollars per day, it is evident that 
it cannot be levied unless the other tax is rightfully assessed. 

If the defendant is indebted to the city at all it is in virtue either of the 
fourth or seventy-first sections of the “ordinance to establish an uniform rate 
of taxes and licenses on professions, callings, and other business, and on car. 
riages, hacks, drays, and other vehicles.” 

Those two sections provide that the taxes and licenses shall be fixed, assessed 
and collected at the following rate, viz: 

“Sec. 4. On every keeper or lessee of a theater or amphitheater, $300. 

“Sec. 71. Every keeper of a transient theater, circus, menagerie, or other 
public exhibition or show, shall pay, in advance, a tax of ten dollars for each 
performance, unless the same takes place in one of the establishments on which 
the annual tax has been paid; and every violation of this section shall be pun- 
ished by a finc of twenty-five dollars, enforced by imprisonment as the law 
directs.” 

The question presented by the appeal in this case is whether a tax has been 
levied upon the calling of the defendant by either of these sections. 

It is clear that the defendant is not the keeper of a theater or amphitheater, 
and therefore not within the fourth section of the ordinance. His business is 
not of that kind which admits of a convenient exhibition of his curiosities ata 
building constructed as a theater or amphitheater, hence the ‘“ performances” 
could not well take place at one of the establishments on which an annual tax 
has been paid, unless the annual tax be considered as the ordinary city tax fixed 
by law, which is paid by every owner of real estate. Therefore, if the defen- 
dant is liable to a tax at all, he is liable to pay for his “daily and nightly exhi- 
bition each day” the enormous tax of $7,300 per annum. 

But the agreed statement of facts in this case shows that the defendant isa 
resident of New Orleans, and that his establishment is a permanent one. The 
seventy-first section of the ordinance has reference only to transient theaters, 
circuses, menageries, or other public exhibitions or shows. The permanent 
occupation of the defendant is therefore not provided for by this section, and 
as it is not pretended that any other section of the ordinance has made provision 
for the levying of a tax upon the permanent business or calling of the defen- 
dant, it must be held to be a casus omissus, and the defendant left to the effect 
of the ordinary taxation upon property. 
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The judgment of the lower court condemning the defendant to pay the tax New Gusneus 
must be reversed. Norta, 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment appealed from be avoided and reversed, and that there be judgment in 
favor of the defendant; the plaintiff paying costs in both courts. 
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Rosa Maurer, f. w. c., v. V. LeBuanec, Jr., et. al. 


= Te & 


Acharge of simulation in a judgment or contract will be controlled by an accompanying averment, 
that certain specified credits were not allowed, which, if they had been allowed, would still have 
left a balance due the party obtaining the judgment, or in whose favor the contract was made. 

The draft sued upon being an instrument sous seing privé, and no proof aliunde offered of its date, 
the only date which can be assigned to it is that of its pretest. 

The mortgage and seizure by executory process of the defendants having been made before the debt 
of plaintiff accrued, the latter is precluded, by Art. 1988 of the Civil Code, frem having them an- 
pulled, as made in fraud of her rights. 
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PPEAL from the District Court of West Baton Rouge, Robertson, J. 

J. J. Burk, for plaintiff and appellant. £ B. Robertson and F. R. 
Brunot, for defendant. 

Bucuanan, J. This is a revocatory action instituted by a free colored 
woman, as bearer of an acceptance of the late Villeneuve LeBlanc, Senior, of 
a draft in her favor, of the following tenor : 

“Ovrst Baton Rovee, 30 Novembre, 1849, 


es @& 


$5533 92. 

Le premier novembre, mil huit cent cinquante (1850) veuillez payer 4 mon 
ordre et au Bureau du Recorder de cette paroisse, la somme de cing mille cing 
cent trente-trois 92-100 piastres, valeur regue, que vous passerez sur le compte 
de votre servante, 


i | 


Rosa Manrer.” 

“ Monsieur Villeneuve LeBlanc, Ouest Baton Rouge.” 

Signed across the face “V. LeBianc.” 
Endorsed in blank “Rosa Mauer.” 

By a notarial protest filed with the draft, it is certified that the same was 
presented on the 4th November, 1850, to the drawee for payment; and that 
the drawee replied to said demand that he had no funds to pay the same or 
any part thereof. 

The object of this suit is to annul and set aside certain judgments, and the 
seizure and sale of property in execution thereof, in favor of the defendants, 
children of Villenewve LeBlanc, Senior, the acceptor of the above described 
draft, as having been rendered and made in fraud of the plaintiff, as creditor of 
said Villeneuve Le Blane, Senior. 

The petition alleges simulation as well as fraud in the judgments and con- 
tracts complained of. But this allegation is viewed by us as controlled by sub- 
sequent allegations in plaintiff’s petition, to the effect that Villeneuve LeBlane 
had not been allowed certain credits in his accounts with his children, which 
credits are specifically set forth, and which, if allowed, would still have left a 
balance due his children by him. 

To this action the defendants have pleaded, as peremptory exceptions : 
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1st. The plaintiff has no right to sue to annul an obligation or contract mb 


before her debt accrued. ae. 
2d. This being a revocatory action, is barred by the prescription of one 
year. 7. 


The defendants also pleaded, by way of answer, in case their exception 
should be overruled, that the acceptance and draft held by plaintiff was a dy. 
guised donation to a concubine, made to evade the law, and without any legal 
consideration. 

The case was tried upon the exceptions, which were maintained by the Dig 
trict Court, and the suit dismissed. The plaintiff has appealed. 

Upon the first exception: the draft held by plaintiff purports to be dated the 
30th November, 1849; but, being a writing sous seing privé it has, per se, np 
date as against third persons. The acceptance of the draft bears no date, and 
for the determination of the antiquity of the claim of plaintiff, as compared wi 
the contracts and judgments which she seeks to annul, the only date which cap 
be assigned to that claim is the date of the protest, to wit: the 4th November, 
1850; for no other proof has been adduced of the existence of the draft, or of 
of any other legal consideration for the same, at a previous date to that protest, 

On the other hand, the defendants are proved to have held mortgages granted 
them by three several authenticacts, dated the 27th February, 1850, for balane 
of account acknowledged to be due them, severally, by Villeneuve LeBlane, 
senior, as their natural tutor; on which mortgages importing confession of 
judgment, three several writs of seizure and sale were regulary issued on the 
16th September, 1850 ; and after demand of payment made of the debtor om 
the 30th October, 1850, the property mortgaged was duly advertised, and Was 
sold by the Sheriff on the 7th December, 1850, to the defendants, as the last 
and highest bidders. This statement of facts shows that the mortgages and 
the seizures by executory process of the defendants were made before the time 
the draft of plaintiff accrued, and, consequently, under Article 1988 of the 
Civil Code, cannot be annulled at the suit of plaintiff, as made in fraud of her 
rights. 12 L. R. 201; 17 L. R. 353. 

Our opinion upon the first exception renders it unnecessary to examine the 
plea 6f prescription. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 





J. L. Dever rv. Sannet & Harper, Administrators. 


The assignor of a claim, being bound to warrant the existence of the debt assigned, is not a competent 
witness to prove the debt, without a previous release, and cannot establish such release by his own 
testimony. 

The usual and proper course is, for the release to be tendered to the witness before he is sworn in 
the cause; and when the testimony is taken under commission, to insert it in the return, with the 
Commissioner’s certificate that it was so tendered. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
J. R. Bowman, for plaintiff and appellant. Muse & Hardee, for & 
fendant. 
Bucuanay, J. This is a claim against the succession of Wade H. Gaulden, 
brought by an assignee and attempted to be proved up by the testimony of the 


‘\ 





ZAERERRS=SSAE ESSER LEER 





a 


Peres=aBBeBaseHLs. #2 


e-s:k ets 































—_ 


BS F sg FS RBRes Fat SRM QF ERP REF F BFE 


a & 


2 








NEW ORLEANS, MARCH, 1857. 


, John Jeter. The defendant excepts to this witness, on the ground 
that he is bound in law to warrant the existence of the debt assigned. This 

jon ought to have been sustained, Jeter was clearly incompetent without 
a release, and there is no release in the record. He was examined under a 
commission, and in answer to the fourth interrogatory propounded to him by 
plaintiff he says, “I am in no manner whatever bound as warrantor or other- 
wise on said account. I have a written lease signed by John S. Delee, some- 
where among my papers, releasing me from all responsibility on account of 
this claim. But I cannot now lay my hand on it.” This will not suffice. The 
plaintiff ought to have put on record a release of the liability of this witness 
over to him, in such a shape that it would have appeared beyond the possibility 
of being afterwards contradicted by him, plaintiff, that this witness when he 
gave his testimony, was free from the risk of loss by the result of the suit. As 
it is, we have nothing emanating from the plaintiff. We have merely the say 
so of the witness, that he has been released. And the obliviousness of this wit- 
ness, upon the natural facts upon which he was examined, as for instance: 
the particulars of the settlement between himself and Gauiden, and of the con- 
sideration of the transfer by himself to plaintiff of the claim now in suit, is not 
calculated to inspire us with confidence in the accuracy of the witness’s recol- 
lection of the release which, he tells us, is somewhere among his papers, but 
which he does not take the trouble to hunt up and produce. The usual and 
regular course is, for the release to be tendered to the witness before he is 
sworn in the cause; and that the release be inserted in the return to the 
commission with the certificate of the Commissioner that it was so ten- 
dered. 

Another witness has been examined, also under a commission, to prove the 
pretended settlement between Gaulden and Jeter, on which this suit is founded. 
But the evidence of this witness (Dyer) is inconsistent with the allegations of 
the petition, for the petition alleges that, some time in the year 1849, Gaulden 
became indebted to Jeter “in a settlement had between the parties, in the sum 
of eight hundred dollars besides the sum of two hundred and eighteen dollars 
and forty cents, omitted in said settlement by the said Jeter and Gaulden.” 
The witness Dyer states, ““I was present when the settlement was made, 
and assisted the parties in making it, and the balance due to John Jeter by 
Wade H. Gaulden was one thousand and eighteen dollars and forty cents, and 
was agreed to by both the parties.” This is obviously not the settlement de- 
dared upon in the petition. At all events, the rejection of Jeter’s testimony 
leaves the plaintiff's case supported by one witness alone, which would be 
insufficient to entitle him to a judgment, the amount demanded being over 
five hundred dollars. 

Turning to the evidence of defendants, we find that, while the testimony of 
plaintiff relates entirely to a verbal acknowledgment of indebtedness by the 
deceased, Gaulden, (the date of which acknowledgment is fixed by the amend- 
ed petition at the 5th March, 1849,) defendants have produced the following 
document signed by Jeter, of that same date: 

“ Kettartown, March 5th, 1849. 

This is to certify, that I have this day made a full and final settlement with 
Wade H. Gaulden, which is in full of all and every demand up to this date. 

Joun Jerer.” 


27 


DELEE 


SUPREME COURT OF LOUISIANA, 


There is a bill of exceptions taken by plaintiff to the admission of this docy. 
ment in evidence ; but it was clearly admissible under the plea of payment, in 
the answer. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that there be judgment for defendant, with costs in both 
courts. 

Merrick, C. J., was recused in this cause. 





GasrieL Lovusrmre v. Ocrave LeBuianc et al. 


The acceptance of a succession may he established against an heir by proof of payment of its debts 
by him. He may however rebut the legal presumption arising from such preef, by showing that it 
was done under protestation or with other motives and intentions than that of accepting, 

Where the heirs have formed a partnership, acts done in the partnership mame, which would imply 
an acceptance of the succession, are presumed to be concurred in by all, and will bind them all in 
the absence of contrary proof. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 

S. P. Greeves, for plaintiff 4nd appellant. Z£. W-. Robertson, for defen- 
dants. 

Merrick, C. J. This suit is brought against the defendants to charge them, 
as heirs of their father Villenewve LeBlanc, Sr., with a debt of $729 89, and 
interest, due upon a promissory note given by the deceased. 

The defendants are interested as partners in the plantation and slaves which 
belonged to the deceased, and which they caused to be sold during his life time, 
it seems, to satisfy a large sum of money due them by him, their said father, 
as tutor. 

On the trial in the lower court, in ordef to prove the acceptance of the defen- 
dants as heirs purely and simply, the plaintiff offered to prove by witnesses 
that the defendants had.paid certain debts of the deceased ; but it turning out, 
on an examination of the witnesses, that the debts were paid by the partner- 
ship Villeneuve LeBlanc, Jr. & Co., it was objected by defendants’ counsel. 
that the testimony was inadmissible to charge the heirs in their individual capa- 
cities. This objection being sustained by the court, the plaintiff excepted, and 
judgment having been rendered in favor of the defendants, he has appealed. 

It is not doubtful that the heir may testify his acceptance of a succession by 
the payment of debts as well as other acts. The principle is recognized in Ar- 
ticle 995 of the Civil Code. It is as follows : 

“An act of piety or humanity towards one’s relations is not considered as 
an acceptance; it is not, therefore, an acceptance to take care of the burial of 
the deceased, or to pay the funeral expenses even without protestation.” 

The principle (mplied by this Article has its origin in the Roman law. 

‘“‘Cum debitum paternum te exsolvisse alleges: proportione hereditaria agno- 
visse te hereditatem defuncti non ambigitur. Code IL. VI, T. 30, Const. 2; 
Ibid. L. IIT, T. 28, § 1, Const. 8. 

But, as the heir may have other motives in paying the debts of the deceased, 
‘than those of accepting the succession, he may rebut the presumption arising 
from the payment of debts, by showing that it was done under a protestation 
or with other motives and intentions. See 8 N. S. 556, 557, Flower v. @’ Com 
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The testimony offered was not the less admissible, because the receipt was 
taken in the name of the firm. It should have been received, leaving to the 
heirs who did not join in the payment, the right to show that it was done with- 
out their knowledge or approbation. For it is clear that the acceptance of a 
suecession can be as effectually brought about by the joint act of all the heirs 
as by the separate act of each ; and where the heirs have formed a partnership 
and do an act in their partnership name as heirs, they must all be presumed to 
have concurred in it, and if the contrary be pretended, they should be left to 
rebut the presumption by showing the real facts under which such payment 
was made. As the furniture and other movables in the possession of the de- 
fendants appear to have been claimed by the heirs prior to the death of their 
ancestor, the testimony now in the record is insufficient to charge them as heirs 
on that account; for it appears they claimed it under another title than that of 
heirs. But, as we shall remand the case on account of the rejection of testi- 
mony, we shall leave the whole case open. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that this cause be re- 
manded to the lower court for a new trial, with instructions to the court to 
receive the testimony offered to prove the payment of the debts of the deceased 
by the defendants, although it shall appear that such payments were made in 
their partnership name ; and it is further ordered, that the defendants pay the 
costs of the appeal - 





E. Héserr et al. o. J. C. Woops. 


Plaintiffs’ claim to 574 63-100 arpens of land was confirmed by Act of Congress of 28th February, 
1828. He claimed 574 63-100 acres, and in 1849 his claim was surveyed as containing this latter 
quantity, and the survey approved. Held: That the plaintiffs’ title to the whole 574 68-100 acres 
would no doubt be good against third persons, and against any one not claiming under the United 
States Government ; but that it is not so as against a purchaser from the Government, whose 
patent must prevail against a mere survey without title. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. Tried 
byaJury. David N. Barrow, for plaintiffs and appellants. J. Z. Llam, 
for defendant. 

Merrick, C. J. This suit is brought to recover of the defendant a smail 
tract of land. The controversy grows out of a conflict in the boundaries of the 
respective tracts of land claimed by the plaintiffs and defendants. 

The original grant through which the plaintiffs claim by mesne conveyances 
was reported to Congress, January 6th, 1821, in these words : 

“Crass Ture. 
“No. 104. * * * * 

“John Baptist Hébert claims a tract of land situated in the parish of West 
Baton Rouge, containing five hundred and seventy-four arpens and sixty-five- 
hundredths, fronting on the Mississippi, and bounded on the upper side by 
lands of Alexis Hébert, and on the lower side by lands of Charles Hébert. 

“The claimant proves uninterrupted possession and cultivation ever since the 
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This claim so reported was confirmed by the Act of Congress approved 284, 
February, 1823. 3 vol. Statutes at Large, p. 727. 

In the applications to the different Boards of Commissioners, as well. 28 in 
the accompanying survey, the claim was for 574 63-100 acres in&tead of ». 
pents. 

The tract of land does not appear to have been finally surveyed until 1849, 
when it was surveyed as containing 575 81-100 acres, and the survey approved 
by the Surveyor General. 

By this survey, the tract of land extends in the rear diagonally into towh 
ship 8, Range 11 East, and cuts off 28 acres from the East half of the South 
East quarter of section 23 in said township, the land claimed by the defendant 

Now, if plaintiffs’ claim is limited to 574 63-100 arpents, it will not inte. 
fere with the land claimed by defendant. 

The defendant claims title to the said East half of section 23, in township §, 
range 11 East, in virtue of the Receiver’s receipt, dated 14th November, 1843, 
and a patent issued in May, 1843. 

The question is thus presented: which of these titles must prevail ? 

The plaintiff contends that the Act of Congress was but the recognition of 
a pre-existing right, and that the courts can go behind the confirmation, in or. 
der to ascertain the true boundaries and quantity of land contained in claimanis 
grant or claim. 

The plaintiffs either claim under the Act of Cohgress or under some prior 
valid grant from the French or Spanish authorities. If the latter, it should 
have been produced, and the Act of Congress would not have been necessary, 
But the plaintiffs produce no such title. It is clear, therefore, that their title 
depends upon the Act of Congress. When we examine the Act, we find that 
plaintiffs’ author claimed 574 63-100 acres, and that Congress granted him 574 
63-100 arpents, and the United States Surveyor, in making the survey, set off 
to plaintiffs 575 .81 acres, including 28 acres of the land claimed by the defen- 
dant under his purchase and patent. 

The plaintiffs’ title to the whole 574 63-100 acres would no doubt be good 
against third persons and against any one not claiming under the United States 
Government. But as between the defendant's patent and the claim of the 
plaintiffs for all contained in the tract covered by the patent, (which still leaves 
the plaintiffs their 574 63-100 arpents,) it is evident there is a patent for title 
on one side and on the other only a survey without title. 

The patent must prevail. But it is suggested that the entry of the half 
quarter section has been cancelled. If this be so, it should have been made to 
appear by proof in the record. It is further said, that the survey made by the 
United States Deputy Surveyor shows no conflict between the plaintiffs’ tract 
of land and the East half of the South-East quarter of section 23 in township 
8, range 11 East, as shown by the Parish Surveyor. 

We think the plaintiffs are precluded from questioning the conflict in the 
boundary, after admitting on the trial that “there was no dispute about the 
locus in quo of the property in dispute.” The plat furnished by the Parish 
Surveyor is the only one showing the relative positions of the tracts, and the 
admission must be considered as having reference to the plat. Moreover, iti 
not pretended that the defendant has cut any wood or trespassed beyond the 
boundaries of his half quarter section. 

Judgment affirmed. 





Wheret 


PI 


ag 


REFBRE.T PSE et 


eere 


ss 
sa oe w 


epmeeteegae i e€B8 Te B8 


srnoeeen = 
















NEW ORLEANS, MARCH, 1857. 


J. P. Heiss v. Denis Cronan. 


Where the true agreement between the parties in relation to the transfer of real estate, can only be 
arrived at by consulting parol evidence which is inadmissible, a title cannot be established. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
A. N. Ogden & Stansbury, for plaintiff and appellant. G. B. Duncan, 
for defendant. 

Sporrorp, J. The plaintiff sues to be recognized as co-proprietor with the 
defendant to the extent of an undivided half interest in a tract of land pur- 
chased, in the name of the defendant, at @ syndic’s sale. 

The petition alleges that the original purchase was made in the name of 
Gronan, for the joint interest of Cronan and the plaintiff, but that the former 
fraudulently witholds the property and claims the whole. 

Parol evidence was offered to prove the verbal acknowledgments of Cronan, 
that the facts are as alleged. The testimony was properly rejected. C. C. 
9955, 2256, 2415. The allegation of fraudulently denying the original bargain, 
does not take the case out of the rule, for a verbal agreement of this sort, touch- 
ing immovable property, is only capable of being enforced at law when the 
party to be charged confesses it on oath and actual delivery has been made. 
Bvery refusal to carry out an oral agreement for the conveyance of land, might 
in one sense be charged to be fraudulent, and thus the rule would be made nu- 
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But the plaintiff further relies upon an unsigned draft of a power of attorney 
in the handwriting of Cronan, empowering the latter, as agent of the plaintiff, 
to represent him in any suit at law which might be brought against any in- 
terest he might have in the tract of land bought by Cronan at the syndic’s 
sale. This document was never executed by the plaintiff, nor accepted by the 
defendant. At the time it was written, there may have been negotiations be- 
tween the parties as to an interest which were never consummated. It is not 
anadmission in writing by the defendant, that the plaintiff was owner of an 
undivided moiety of the land the title to which was adjudicated to Cronan 
alone; nor can this unfinished and indefinite instrument be eked out by parol. 

Finally, the plaintiff relies upon the fact, that in a former suit prosecuted in 
the name of Cronan alone, (Heiss being in no manner a party,) against the 
syndic and the succession of John McDonogh, to clear the title to the land in 
question from a pretended claim of the McDonogh estate, the counsel of Cro- 
nan offered as a part of his evidence, a projet of an act of sale of the land in 
dispute purporting to be from the syndic, “to Denis Cronan and John P. 
Heiss, the said John P. Heiss being herein represented by the said Denis Cro- 
nan,” 

The act was not dated nor signed by a notary, or any one else. 

If this projet had been offered in a suit to which Heiss was a party, or in 
which there was any issue as to their respective interests in the land, it would 
have constituted an admission sufficient to estop the defendant Cronan from 
denying that Heiss was jointly interested in the land with himself. The au- 
thority cited by the appellant from 5 An. 22, Denton v. Irwin, would then have 
been applicable. 
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But there is no judicial admission in the former suit, that Heiss was em 
interested in the purchase, Cronan claimed the whole tract, con 
suit in his own name. The adjudication was to Cronan alone, and the 
judication was the title; after the adjudication and before the formal aet of ' 
was passed, there might have been a negotiation between Cronan and 
to give the latter an interest in the purchase, and a projet of an act might hg 
been drawn up with that view, which was afterwards abandoned. The 
although offered in evidence by Cronan, under these circumstances, dogg et 
prove the land was sold at the syndic’s sale to Cronan & Heiss, and cannot 
that they ever were co-proprietors thereof, unless it is supplied by parol 
proof, which, as we have already stated, is inadmissible. 

It is proper to remark that there seems to have been some mistake also 
offering this projet ; for the notes of evidence in the former suit, also reid 
upon by the plaintiff in the suit, speak only of a projet of sale to D, 
not to Cronan and Heiss, and it appears in this case that such a projet wy 
drawn. : 

The true agreement of the parties can only be arrived at by consulting par 
evidence, which we are not permitted to do. 

Judgment affirmed. 





DatzirE Lacour v. Jonn P. Warson. 


Plaintiff and defendant had acquired their estates from one common proprietor, the sale to the for 
mer was of the most ancient date and was not a sale per aversionem—the lower boundary of 
plaintiff's tract was fixed after the date of the sale to plaintiff. Held: That in an action of bou- 
dary preference should be given to him whose title was of the most ancient date, unless an adverse 
possession had produced a difference in the situation of the parties. C. C., Art. 843. 

Although the limits had been fixed, as there was no adverse possession to defeat the plaintiff's right 
by prescription, any errors in the operation of fixing the limits could be corrected in a courtof 
justice. 

There was error in condemning the plaintiff to pay any of the costs of suit. The cests produced by 
the callin warranty should be borne by the defendant. 


PPEAL from the District Court of Pointe Coupée, Robertson, Judge of the 
Sixth District, presiding. A. Provosty, for plaintiff. George 8S. Sawyer 
and W. H. Cooley, for defendant and appellant. 

Vooruigs, J. This is an action of boundary. The parties derive their title 
from the same author, Frangois Vincent Bouis. The plaintiff in her petition 
alleges that her purchase was made previous to the defendant’s, and prays that 
a survey be made of the premises, that she be adjudged to be the proprietor df 
five arpents front from Zacharie Honoré’s boundary, as established on the 5th 
of November, 1846; that the boundary between their respective tracts bee 
tablished in conformity with said survey and their titles, and that she be put 
in possession of the part of her land now occupied and held by the defendant 

The defendant pleads a general denial, and specially that, at the time of his 
purchase from Bowis, on the 5th of June, 1847, the plaintiff's land had been 
measured and surveyed and her lower boundary established, and that she took 


possession in accordance with said boundary with reference to which he pur 


chased ; that Bouis sold four arpents front of his concession to A. Ledousé 
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"(p, and two arpents front, immediately above the plaintiff's land, to Zacharie 
Honoré ; and that if there is any error in the measurement of the plaintiff’s 


tract, such error proceeded from the measurement or division of the two tracts. 
The defendant cited his vendor in warranty, and the latter obtained an order 
making his different vendees parties to the suit for the purpose of establishing 
ir respective limits. 

aL court below decreed the boundary between the plaintiff and defendant 
to be fixed in accordance with a survey made under its order, giving to the 
plaintiff five arpents front, measured by a perpendicular line from Zacharie 
Honoré’s lower boundary, and decreed the costs: of suit to be equally borne 
by the plaintiff and defendant ; and the latter appealed. 

The plaintiff has filed an answer, praying for an amendment of the judg- 
ment in her favor, by extending her lower boundary, in order to meet the calls 
of the two tracts above previously conveyed by her vendor, and by condemn- 
ing the defendant to pay all the costs. 

The proceedings in relation to the call in warranty, &c., producing a large 
amount of costs, as we infer from the record, have not been noticed in the 
judgment of the court below. We do not think they were sanctioned by law ; 
and the defendant was consequently bound for the costs arising therefrom. See 
the case of Duplessis v. Lastrapes, 11 R. 451. 

The record shows that Frangois Vincent Bouis was the owner of a large 
tract of land fronting on the Raccourci bay, in the parish of Pointe Coupée, 
which he sold in separate portions to different persons ; the first, containing 
four arpents front from the upper limit, to A. Ledewz & Co. ; the second, con- 
taining two arpents front, to Zacharie Honoré ; the third, containing five ar- 
pents front, to the plaintiff; and the fourth, containing ten arpents front, to 
the defendant—all contiguous to each other. The plaintiff’s tract is described 
in the conveyance to her as being. bounded above by Zacharie Honoré’s tract, 
and below by the land of the vendor, Bowis, and the defendant’s tract, in the 
deed to him, as being bounded abeve by the plaintiff's tract. 

The Civil Code, Art. 843, declares: “If the parties claim under simple acts 
of sale, or other acts which can transfer property, without being supported by 
amy anterior concessions, and if they, or the persons from whom they acquired 
their estates, have acquired them from one common proprietor, the preference 
shall be given to him whose title is of the most ancient date, unless an adverse 
possession has produced a difference in the situation of the parties.” 

The right of the plaintiff to the five arpents front, as set apart to her in fix- 
ing her lower boundary, appears to us to be perfectly clear under this Article. 
There is nothing to show that an adverse possession has produced a difference 
in her situation, so-as to defeat her right by prescription. The sale to her was 
clearly not a sale per aversionem ; the land was not sold by specific boundaries, 
the lower boundary being fixed after the date of the sale. By the effect of the 
sale, the plaintiff and her vendor beeame proprietors of contiguous estates, 
giving rise to the action of boundary. The limits were fixed, but the parties 
did not lose thereby their right of resorting to a court of justice to rectify any 
«rors which may have been committed in the operation. C.C., Articles 821, 
835, 849. 

The doctrine of estoppels pressed on our consideration by the appellant, we 
think is inapplicable in the present case ; for the date of the plaintiff’s alleged 
aequieseence in the fixing of her lower boundary, as directed by her vendor, 
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it is not shown that such acquiescence was given in presence of the 


nor is it shown that the plaintiff ever made any representations to him pre |. 


vious to his purchase in relation to said boundary. 

We think the Judge @ quo erred in condemning the plaintiff to pay any of 
the costs of suit. See the case of Andrews v. Knox, 10 An. 604, 

There was no error in fixing the plaintiff’s boundary according to the prayer 
of the plaintiff's petition. 

It is, therefore, ordered and decreed, that the judgment of the court beloy 
be amended in favor of the plaintiff and appellee, by condemning the defendant 
and appellant to pay all the costs of suit in the court below; and, so amended, 
that the same be affirmed, with costs. 





Succession or Henry Frower—On the Opposition of the Bang op 
LovIsIANA, 


An inscription of a mortgage which is not renewed until after an interval of ten years, ceases to haye 


effect against any third person having an an adverse interest. 

The subsequent reinscription only gives it effect from the date of such reinscription. 

Prescription against the creditors of an insolvent is suspended by a surrender of his property, but 
the same principle is not applicable to successions whether solvent or insolvent. 

The right of a mortgage creditor is lost by the failure to reinscribe within ten years, although before 
the ten years had expired the mortgagor had died. 


PPEAL from the District Court of West Feliciana, Ratliff, J. 
U. B. & E. Phillips, for administrator. Hudson and Brewer & Collin, 
for opponent and appellant. 

Lea, J. The Bank of Louisiana obtaineda judgment against Henry Flower, 
which was duly recorded in the mortgage office on the 9th of June, 1831. It 
was reinscribed in August, 1840, and again reinscribed on the 10th of Febru- 
ary, 1854. An interval of more than ten years elapsed between the first and 
second reinscription. lower died previous to the year 1840. 

It is contended on behalf of the appellant, that this judicial mortgage is in 
full force. First, because no reinscription is necessary ; and, second, thatif 
necessary the reinscription in 1854 had the effect to revive the mortgage as 
against the other creditors. 

We cannot give our assent to either of those propositions. It is unnecessary 
to discuss the policy of the law, at least for the purpose of interpretation, when 
its provisions are absolute. 

Prescription runs against a vacant estate even though no curator may have 
been appointed. C. C. 3492. Prescription runs against all persons unless 
they are included in some exception established by law. C. C. 3487. Anim 
scription of a mortgage which is not renewed until after an interval of ten years, 
ceases to have effect against any third person having an adverse interest A 
subsequent reinscription could give it effect only from the date of such rei 
scription. 2 An. 100. 

It is urged that the rights of all mortgage creditors are fixed by the death of 
an insolvent debtor ; that all judicial proceedings being stayed by the death 
of the debtor, prescription ceases to run against mortgage creditors, and their 
rights remain unalterably fixed until the estate is disposed of according to law. 
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; a angument is alike incorrect in its premises and in itsconclusion. Judicial ~~ or 


gs are not necessarily stayed against the estate of an insolvent deb- 
tor, and there is nothing peculiar in this case which prevented the opponent 
preserving her rank as a mortgage creditor by a timely reinscription. See 

3 An. 714; 12 Rob. 507. 

On the second point, the provisions of the Code are clear and explicit. “If 
a succession which is administered by a curator or beneficiary heir is not suf- 
ficient to satisfy the creditors, an inscription made by one of them after it is 
opened, shall have no effect against the others.” (C. C. 3327. The opponent’s 
right as a mortgage creditor having been lost by a failure to reinscribe within 
ten years, could not be reinstated by an untimely reinscription. No new right 
could be created by such a proceeding. The statutory provision of the Code 
quoted above, must, in our opinion, control the rights of parties in this case ; 
and however strong the analogy between the administration of an insolvent 
succession, and that of property, surrendered by an insolvent debtor, we are 
not at liberty to overlook the absolute provisions of the Code for the purpose 
of preserving a supposed uniformity in such cases. 

Prescription against the creditors of an insolvent is suspended by a surren- 
der of property. The property ceded is supposed to be given in pledge by the 
debtor to his creditors, and while that pledge continues, it is considered a stand- 
ing acknowledgment of the debt. Whether this theory is well founded or not, 
as respects an insolvent debtor, it evidently can have no application to succes- 
sions whether solvent or insolvent. 

We think the judgment should be affirmed. 

Judgment affirmed. 
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Freperic« Arsour v. J. A. Netties et all. 


Asale of a preémption right acquired under the Act of Congress of 1841, made prior to the issuing 
of a patent, is null and void. 

The distinction between a transfer of the right of preémption and a transfer of the occupancy and 
improvement upon which the right of preémption is based, commented on, and declared not appli- 
cable to this case. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
R. @. Beale, for plaintiff and appellant. A. M. Dunn, for defendants. 

Bucnanax, J. This is a suit upon three notes, amounting to twelve hun- 
dred dollars, given for the price of a preémption right and Register’s certificate 
thereto, of a tract of public land containing one hundred and forty-seven and 
sixty-eight one-hundreths acres, and all the improvements thereon. In the act 
of sale, dated April 3d, 1854, it was covenanted that the vendor should con- 
tinue in the uninterrupted possession of the tract of land until the Ist of Jan- 
wary, 1855. 

The defence to the action rests upon two grounds: 


» Ist. That the payee of the notes sued on (the vendor of the preémption 


Tight, &c.) violated his covenant, by moving from and vacating the premises 
wld, before the 1st of January, 1855 ; in consequence of which abandonment, 
the dwelling house, the only improvement of any value, was neglected and 
28 
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was consumed by fire ; and by such removal the said vendor lost all rj 
preémption as an actual settler, in and to the land described in the act of 


2d. That the Act of Congress conferring the right of preémption upon a . 
tual settlers on the public lands, forbids the settler to sell or transfer, or assign 


the right of preémption, and declares all such transfers null and void, 

The Act of Congress of 1841, chapter 16, entitled an Act to appropriate the 
proceeds of the sales of the public lands and to grant preémption rights, gee. 
tion 12, declares: ‘‘ That prior to any entries being made under and by virtys 
of the provisions of this Act, proof of the settlement and improvement thereby 
required, shall be made to the satisfaction of the Register and Receiver of the 
land district in which such lands may lie, agreeably to such rules as shall he 
prescribed by the Secretary of the Treasury, who shall each be entitled to 
ceive fifty cents from each applicant, for his services to be rendered as aforesaid; 
and all assignments and transfers of the right hereby secured, prior to the ig 
suing of the patent, shall be null and void.” 

The contract which was the cause or consideration of the notes sued upon, 
is upon its face unlawful, so far as it imports a sale of a preémption right tp 
public land, and of a Register’s certificate of such right. An obligation with 
an unlawful cause, can have no effect. Civil Code, Art. 1887. The vendor, 
Eames, might himself have treated the sale as a nullity. Poirier v. White 
An. 934. 

But the counsel of plaintiff contends that the sale of the improvements m 
the land is not liable to that objection, and constitutes a valid consideration for 
the notes. 

It was held by our predecessors in the case of Jenkins v. Gibson, 3 An, 208; 
Wood v. Lyle, 4 An. 145; Hollon v. Snapp, 4 An. 519; Price v. Curran, 
An. 686; Norman v. Ellis, 5 An. 694; and Bryan v. Glass, 6 An. 740—that 
the sale of improvements on the public lands of the United States was a valid 
consideration of a note, provided both the vendor and the vendee were ina 
situation to claim the right of preémption under the Act of Congress. And 
in the case of Price vy. Curran, the court established a presumption, in the ab- 
sence of contrary proof, that the contracting parties possessed the conditions 
required by the statute for preémptors. Perhaps, after so many decisions, this 
doctrine of the transferability of the actual occupancy and improvement of the 
public domain, with a view to its subsequent acquisition by preémption, must 
be viewed as too firmly settled to be disturbed; although, if it were a new 
question, we should hesitate much before adopting it, in the face of the very 
plain and positive enactment confining the right of preémption to the idential 
party who has made the improvement. The tenth section of the Act already 
quoted, declares : 

“That from and after the passage of this Act, every person being the head 
of a family, or widow, or single man over the age of twenty-one years, and be 
ing a citizen of the United States, or having filed his declaration to become & 
citizen, as required by the naturalization laws, who, since the first day of Jung, 
A. D. 1840, has made or shall hereafter make a settlement in person on the 
public lands to which the Indian title had been at the time of such settlement 
extinguished, and which has been, or shall have been, surveyed prior thereto, 
and who shall inhabit and improve the same, and who has or shall errect& 
dwelling thereon, shall be, and is hereby, authorized to enter with the Register 
of the land district in which such land may lie, by legal subdivisions, aay 
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number of acres not exceeding one hundred and sixty, or a quarter section of 
land, to include the residence of such claimant, upon paying to the United 
States the minimum price of said land, subject, however, to the following limi- 
tations and exceptions,” &c. 

The distinction between a transfer of the right of preémption and a trans- 
fer of the occupancy and improvemement upon which the right of preémption 
is based, is in fact not at all obvious. But accepting the doctrine, such as our 

rs have handed it down to us, it is clearly not applicable to the 
present case. For here we have not asale of the improvement alone, but a 
sale of the preémption right and the improvement. And the reason given in 
Bryan v. Glass, namely, “ that the court had reason to believe defendant in- 
tended to purchase the right of occupancy, with a view to acquire the land by 
preémption, upon his own possession,” cannot apply here; for Hames sells, 
along with the right of preémption and the improvement, “the certificate of 
the Register” that he had made the proof required by the twelfth section of 
the Act of Congress, and “‘ delivers the certificate and plat of said land to the 
purchaser.” Again, there is one price (twelve hundred dollars) given for 
the preémption right, the certificate and the improvement, collectively; and 
the value of the improvement is proved to have been trifling in proportion to 
the whole price stipulated in the act of sale. In all the cases cited above, the 
sale was a sale of the improvements alone. Lastly, the proof sustains the al- 
legation of the answer, that the vendor abandoned the land in violation of his 
agreement contained in the act of sale, in August 1854, and that the house, the 
only improvement of value, worth from a hundred to a hundred and fifty dol- 
lars, was consumed by fire in November or December, 1854; at which time the 
vendor ought, by his contract, to have been occupying it. So far, then, as the 
improvements were concerned, there was an entire failure of consideration, by 
the fault of the vendor. 

Judgment affirmed, with costs. 


Wma. Git v. Wituams & Davis. 


A contract stipulating a compensation for services to be rendered in procuring an Act to be passed 
by the Legislature for the relief of the party promising to pay therefor, is contra bonos mores, 
and cannot be enforced, even although no improper means are alleged or shown to have been re- 
sorted to by the agent in obtaining the passage of the Act. 

Ina case of this kind, which is an exception to the general rule, the party himself will be permitted 
to allege that the contract was contrary to good morals. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
J. J. Burk, for plaintiff and appellent. J. M. McCutcheon and Coxe & 
Breaux, for defendants. 

Srorrorp, J. One Wm. H. Williams having been convicted of importing 
slaves into the State in violation of the first section of the statute of the 29th 
January, 1817, the slaves were judicially declared forfeited to the State by virtue 
of the statute. See the State v. Williams, 7 Rob. 252, where a report of the 
facts may be found. 
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Subsequently one Thomas N. Davis executed the following obligation, 
is the basis of the present suit: 

“$1500. Baton Rover, March 13th, ite 

‘For value received, I promise to pay to A. M. Dunn, Wm. Gil and 
Patterson the sum of fifteen hundred dollars, on condition that the Stateg 
Louisiana shall pay indemnity for a certain lot of slaves, which were seized 
this State as the property of William H. Williams, indemnity for which is nog 
claimed by Thomas N: Davis and William H. Williams.” , 

(Signed) Tuomas N. Day” 

The plaintiff has appealed from a judgment dismissing his claim for five hy, 
dred dollars on this agreement. 

There are various defences, but as we concur in the opinion of the Distrig 
Judge that the obligation sued upon was founded on an illicit cause, we sha} 
only notice that feature of the case. 

The plaintiff alleges that the consideration of the contract was his profeg 
sional services as a lawyer, in presenting and prosecuting the claim of gag 
Davis and Williams before the Legislature of Louisiana, and that he diligently 
and effectually served until the condition of the obligation was fulfilled, ang 
the indemnity granted by the Legislature. In proof of his having complied 
with his part of the contract, the petitioner offered in evidence “An Act for the 
relief of William H. Williams,” approved March 18th, 1852, (Sess. Acts, 186) 
and another Act with the same title, approved Jan. 23d, 1856, (Sess Acts, §} 
He also offered a witness who testified that the plaintiff was active in circulating 
documents relative to the application of Williams among the members of the 
Legislature. The Acts offered in evidence both state upon their face that they 
are ‘‘acts of clemency” to Williams. They were so styled because theyre 
lieved him from some of the effects of a forfeiture legally and justly ineured 
under the laws of the State. 

Here, then, we have the case of a man, with no claim in law, petitioning th 
Legislature for a special Act of pecuniary bounty to himself, and contracting 
to pay a lawyer a specific sum of money only upon the condition that the 
lawyer succeeds in inducing the Legislature to grant the bounty. If the scheme 
fails, the lawyer is to get nothing, no matter how great his labor ; if it succeeds, 
he is, in effect, to partake of the bounty. 

If it were consistent with-law, public order and good morals for men to make 
such contracts as this, we would be called on to inquire further into the history 
of this novel cause; but we are stopped at the threshold by a conviction that 
law, public order and good morals strike all such contracts with nullity. @¢ 
1887, 1889. 

These bargains, to profit jointly by what can be procured from the legislative 
generosity at the public expense, have a direct tendency to seduce legislator 
from the line of their duty, and to foster that system of special and exceptional 
legislation which is a marked vice of the times. 

We believe it has been uniformly held that a contract for a contingent com 
pensation for obtaining an Act of the Legislature is void by the policy of the 
law. It is not necessary that improper influences should have been used int 
particular case to affect such a contract with nullity. The law looks tothe 
general tendency of things; it opposes the beginnings of evil; it shuts nee 
against temptation by sweeping rules, which admit of no evasion. 

The plaintiff in this case cannot recover, not because he has resorted te 
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means in order to procure the passage of laws in which he had a direct pecu- Gu 
interest, for of this there is no proof and no imputation, but because he Wuutazs. 

has made a contingent contract, which, if enforced in this case, might open the 

door to a practice of corruption and to the use of sinister influences. 

Upon the general subject we may refer to the cases of Fuller v. pre s¢ 
Pick. 470; Hatzfield v. Gulden, 7 Watts, 152; Clippenger v. Hepbaugh Aw 
Watts and Serg., 315; Wood v. McCann, #’Dana, 366; Hunt v. Test, § Ala. 
m9; Commonwealth v. Callaghan, 2 Virginia Cases, 460; all cited in the re- 
cent case of Marshall v. Baltimore and Ohio Railroad Company, 1 Howard, 
<4 propriety of the rule which turns a suitor upon such a contract out of 
court is thus forcibly vindicated by the Supreme Court of the United States in 
the case just referred to: “Bribes, in the shape of high contingent compensa- 
tion, must necessarily lead to the use of improper means and the exercise of 
undue influence. Their necessary consequence is the demoralization of the 
agent who covenants for them; he is soon brought to believe that any means 
which will produce so beneficial a result to himself are ‘proper means,’ and 
that a share of these profits may have the same effect of quickening the per- 
ceptions and warming the zeal of influential or careless members in favor of his 
bill. The use of such means and such agents will have the effect to subject 
the State governmants to the combined capital of wealthy corporations, and 
produce universal corruption, commencing with the representative and ending 
with the elector. Speculators in legislation, public and private—a compact 
corps of venal solicitors, vending their secret influences—will infest the capital, 
of the Union, and of every State, till corruption shall become the normal con- 
dition of the body politic, and it will be said of us as of Rome, ‘omne Rome 
cenale.’ ” 

The defendants can even be heard to plead, as they have done, that a con- 
tract into which they have voluntarily entered is contra bonos mores; for the 
authorities make this an exception to the general rule nemo allegans suam tur- 
pitudinem est audiendus, an exception founded upon the necessity of the case, 
and the paramount interest of the public. 

But in this instance the infirmity which taints the alleged obligation is patent 
upon the record, and it would have been the duty of the court, even had no 
such exception been pleaded, to notice ex officio and to discountenance any at- 
tempt to enforce, by the authority of justice, a contract which is reprobated by 
morality and law. 

Judgment affirmed. 
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S. M. De Mearvitte et al. v. Vittenevve LeBtanc, Jr, & Co. 


Where usurious interest was stipulated before the passage of the Act of 20th March, 1856, “ relative 
to the rate of interest,” but paid since the promulgation of that Act—Held ; That the whole of the 
interest paid could be recovered back under the second section of the Act of February 19th, 1844. 

The contract relative to interest was void at the time it was entered into, and it remained unaffected 
by the subsequent law in existence when the payment was made. 


figs 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
Seymour & MeHatton, for plaintiffs and appellants. David N. Barrow, 
for defendant. 
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Sporrorp, J. The only question presented by the appellants is, 
usurious interest, stipulated before the passage of the Act of March 20th 7 
“relative to the rate of interest,” (Session Acts, p. 130,) but paid since 
promulgation of that Act, can be recovered back under the second sect 
the Act of February 19th, 1844. (Session Acts, p. 15.) They contend thatiy 
payment having been made under the new law is only void for the €Xcess abom 
the legal rate, and that the whole interest paid is not therefore recoverable 

As a general rule, laws prescribe only for the future. The Act of 
20th, 1856, is no exception to the rule, but, with a caution that was 
unnecessary, it declares upon its face that the validity or obligation of 
contract entered into before the going into operation of this Act shall be umf 
fected by it. 

The whole contract relative to interest, at the time it was entered into be. 
tween these parties, was void, it being in contravention of a prohibitory lay, 
And an action was given to recover back the amount paid under the contract, 
if demanded within twelve months after the payment. No vitality wasig. 
parted to the void contract by the Act of March 20th, 1856; nor did the ig 
ter Act take away the right of action given by the former law as to payment 
which might thereafter be made under contracts prohibited by the Act of 1844, 
and entered into while it was in force. 

The payment did not constitute a new contract, as contended for by the ap 
pellants ; it was simply an attempt to execute the old one. 

Judgment affirmed. 
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Succession or Jonn McLean. 


The executor has the right, whether seizin be given to him in the will or not, to cause sufficient pr 
perty of the estate to be sold to pay the debts, unless the heirs furnish him with money. 

He represents the succession fully when he applies to the court for an order for that purpose. 

The widow has a a vested interest in the community property after the death of her husband, bit 
her acceptance of the community will no more take the administration out of the hands of the 
executor or administrator of her husband’s estate than would alike acceptance on the part of te 
heir. 

The administration of the succession of the deceased husband involves with it the administration a 
the community, and the executor or administrator may rightfully cause the community propery 
to be sold for the purpose of paying the debts of the succession. 

The purchaser at a sale thus ordered, acquires all the interest which the widow in community could 
have had in the property. 


PPEAL from a judgment on a rule taken by John Thompson, testamentary 
executor, on Patrick Halpin.—Second District Court of New Orleans 
Morgan. J. F. Haynes, for plaintiff. Thomas Gilmore, for defendant and ap 
pellant. 
Merrick, C. J. John McLean, whose domicil was in this city, died last year, 
leaving a will, which was admitted to probate. He bequeathed one-thindd 
his estate to his wife, who is now in Scotland on account of her health, ant 
two-thirds to John Thompson. 
The inventory amounted to $7,745. There being debts due by the decease 





amounting to $3,845 52, the executor under the will applied for the sale 
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‘tuo lots of ground situated in the First District of New Orleans, which were at gl 


encumbered with a mortgage of $1,500. They were the least valuable belong- 
ing to the succession. 

The petition, which alleges that the sale of the property was necessary to 
py debts, was submitted to the attorney for absent heirs, who made no objec- 
tion to the same. The sale was ordered, and at the probate sale the lots were 
adjudicated to Patrick Halpin for $2,725. The property sold belonged to the 
community existing between the deceased and his wife, and the debts, to pay 
ghich the sale was made, were also community. 

The purchaser having refused to comply with the terms of sale, the executor 
took a rule upon him to show cause why he should not comply, which being 
made absolute, he has appealed. 

He resists the rule on the ground that, by the death of the husband, the part- 
nership which existed between the husband and wife was dissolved, and the sur- 
yiving spouse became the absolute owner of one-half of the property sold; that 
the deceased, if he had survived the wife, could not have sold her interest; that 
the testamentary executor, who is but the mandatary of the deceased, cannot 

nd to exercise any greater right over the share of the surviving wife, and 
that the decree of the court ordering the sale will not protect the purchaser 
against the action of the wife or her heirs. 

The passage of the Act of 1837 (page 95) has strengthened as well as con- 
tinued the powers of the testamentary executor, who represents the succession 
of the deceased, so far as it concerns the collections of money, the sales of pro- 
perty, and the payment of debts, as well as legacies, as fully as administrators 
or curators of vacant estates. C. C. 1661, 1663. And now, by the sixth sec- 
tin of the Act approved 12th March, 1855, it is provided that the representa. 
tives of successions (viz: executors, administrators and curators) shall have the 
right to cause sales of the property administered by them to be made either by 
the Sheriff or by an auctioneer, or to make it themselves; but in the event of 
making it themselves they shall receive no commission. Acts of 1855, p. 79. 
They are to continue in office until the estate is wound up; they are to file an 
account once in every twelve months, and to deposit the money in bank, &c. 

We think it results from the whole Act, taken in connection with the Code, 
that unless the heirs furnish the executor with money to pay the debts, he has 
the same right which the administrator has, whether seizin be given him in the 
will or not, to cause sufficient property of the estate to be sold to pay the 
debts, and when he applies to the court for that purpose, like the administrator, 
he fully represents the succession. 

The widow, the partner in the community, after its dissolution has a vested 
interest in it, which she may accept, nevertheless her acceptance will no more 
take the administration out of the hands of the executor or administrator than 
will the like acceptance on the part of the heir. 

Before the dissolution of the community by the death of the husband, the 
wife has only an eventual interest in it. The husband is the head and master 
of the community, and may sell and dispose of the same by onerous title as he 
sees fit, without her permission or consent. He may even bestow the movables 
by gratuitous titles. Now as the husband is responsible for the debts of the 
community, and must answer for the same out of his separate estate, if the 
cmmunity is insufficient, and as the wife may renounce and claim that her 
paraphernal rights shall be paid out of his estate, the settlement of the com- 
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Succession of munity is a natural consequence of the settlement and payment of the debt | 
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SUPREME COURT OF LOUISIANA, 


his succession. 

The funds of the community, out of which the debts are to be paid, ought 
to be placed in the hands of him who is charged with the payment of the 
hence the settlement of the succession of the husband naturally carries with it 
the sale of sufficient effects of the community as are incident to the payment 
of its debts. 

In the case of Lawson et als. vy. Ripley, the court said: “The Succession of 
the husband is so far connected with the community as to form together, at 
the time of his death, an entire mass called his estate, which is not only liable 
for the payment of the common debts, but for the portion of the wife or he 
heirs to the residue, if they have not renounced. The widow or her repregep. 
tatives have consequently such an interest in the mass of the estate or sucogs. 
sion of her husband, with regard to whom no distinction is made between his 
separate property and that of the community until the net proceeds, or amount 
of the acquets and gains, are ascertained, that their assistance at the inventory 
and their concurrence at all the proceedings relative thereto, which are to be 
carried on contradictorily with them, are generally required.” 

It is thus evident that the administration of the succession of the deceased 
husband involves with it the administration of the community. The testamep. 
tary executor could, therefore, rightfully apply for the sale of the property of 
the community, and the order of the Judge decreeing the sale must be con 
sidered as a protection to all persons purchasing under it. As the purchaser 
at the probate sale acquired all the interest which the widow in community 
could have in the property, there is no reason why he should not comply with 
the terms of sale. 

Judgment affirmed. 








Srate v. J. H. H. Cravey et als. 


There must be an order of court admitting to bail one charged with murder, and fixing the amount 
of his bond, otherwise the bond taken by the Deputy Sheriff is not binding on the sureties, 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
E. W. Moise, Attorney General, for the State. Muse & Hardee, for defen 

dants and appellants. ° 

Bucuanan, J. The record shows no order of court admitting to bail J Z 
H. Cravey, charged with murder, nor fixing the amount of his bond. 

Without such order the bond taken by the Deputy Sheriff is not binding a 
the sureties, who are appellants herein. State v. Longineau, 6 An. 700; Stale 
v. Clendenin, 6 An. 745. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed; and judgment is hereby rendered in favor of the appellants, as it 
case of non-suit. 
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Constance Semet, Tutrix, v. J. M. Govuxp et al. 


nit Where work was done on the road and levee under a contract with the Police Jury, in which it was 
stipulated that the contractor should not look to the parish for payment but to the owner of the 
Iand, and it turned out that the land on which the road and levee was made belonged to the United 
States, it was held that the parish was liable. 

1 of ‘There was a0 implied warranty on the part of the Police Jury, that the land on which the work was 
at to be done belonged to persons whose property could be reached under their ordinances, to defray 
) 


the expenses of such work. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
Provosty and Farrar, for plaintiff. U. B. & E. Phillips and Haralson, 
for defendants and appellants. 

Voornies, J. The plaintiff, as surviving spouse of the late Charles Semel 
and natural tutrix of her minor child, Zudora Semel, sole issue of her marriage 
with deceased, instituted suit against the defendant, John M. Gould, for the 
recovery of $800, alleged to be for work done on a road and levee on his land 
fronting on the Mississippi, under a contract entered into between the deceased 
and the Police Jury of Pointe Coupée on the 22d of September, 1849, said land 
being then assessed as the property of Verbal and Chambers. 

The defendant, Gould, filed an answer setting up various matters of defence, 
among others, that he had purchased said land subsequent to the existenee of 
said claim or privilege, if any existed upon it, from Jean Lachand, with a general 
and special warranty. Whereupon he prayed for and obtained an order to cite 
his vendor in warranty. 

The warrantor filed an answer alleging that he had purchased the land on 
which the claim or privilege was sought to be enforced from the United States 
as public land subsequent to the period when the alleged work was done under 
the police regulations ; and, consequently, acquired the same free from all liens, 
privileges and mortgages whatever. 

The plaintiff thereupon filed a supplemental petition, alleging that if the land 
belonged to the United States when the alleged work was performed, and was 
not subject to the charge thus imposed upon it, then the Police Jury of the 
out parish of Pointe Coupée was liable for the payment of her claim, as the work 
had been performed in good faith by the deceased for the benefit of the parish ; 
and prayed that the Police Jury be cited and condemned to pay her the price 
thus stipulated for said work. 
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” The Police Jury, in answer, claimed to be exempted from liability under the 
ri following clause of the contract, to wit : 

, “And the said Paul Joffrion does, by these presents, stipulate that the 
"a parish of Pointe Coupée will in no manner be bound for the payment of said 


Stale work, and that the aforesaid owners must and ought to be bound for the pay- 
ment of the same. To all of which the said contractor agrees.” 

‘ourt There was judgment in favor of the plaintiff against the Police Jury, and the 
uh latter appealed. 

The evidence shows conclusively that the land on which the work was per- 
formed, under the contract, was a portion of the public domain and continued to 
beso long after the completion of said work; that said road was of great service 
to the parish, and the levee a protection to a large portion thereof from inun- 
dation. 
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We consider the appellants, under the authority of the case of Cronan ¥ 1 


Municipality No. One, 5 An. 537, to be liable to the plaintiff. The clause of 
the contract under which they seek to shelter themselves, was certainly not 
intended to secure to the public the benefit of work so essential to its use and 
protection from inundation at the expense of the contractor. In making the 
contract, there was an implied warranty on the part of the Police Jury that the 
land on which the work was to be done belonged to persons whose property 
could be reached under their ordinances to defray the expenses of guch 
works. 

It is, therefore, ordered, that the judgment of the court below be affirmed 
with costs. 





Strate v. Fevix Lenares. 


The Judge has the right to assume, in his instructions to the jury, a hypothetical state of facts, and 
say to the jury, if they believe such a state of facts to be proved, that it amounts to a commission 
of the crime or offence charged. 

But the jury are the sole judges of the facts, and, under the instruction of the court, they have the 
right to say whether the offence charged is a violation of the statute or not. 


PPEAL from the District Court of East Baton Rouge, Robertson, J. 
E. W. Moise, Attorney General, for the State. R. G. Beale, for defendant 
and appellant. 

Voorntrs, J. This appeal is brought up by the defendant, who was econ- 
victed of the offence of keeping a banking game, and sentenced to pay a fine of 
$1000, and the costs of prosecution. 

He complains that the Judge: charged the jury on the facts of the case. 

The Judge charged “‘that the game of ‘keno’ was a banking game, according 
to the decision in the case of the City v. Miller, 7 A. 651.” That the court 
and jury must be governed by the interpretation and definition given to. the 
statute upon the game of “‘keno” being a banking game by that decision. 

The statute on which the indictment was framed declares: 

““Whoever shall keep a banking game, or banking house, at which money, 
or anything representing money, or any article of value, shall be bet or hazard- 
ed, or shall aid or assist im keeping one, shall, on conviction,” &c. 

The indictment in this case charges that the defendant “did keep, carry on 
and play a certain banking game called keno, at which money was bet and haz- 
arded.” Whether the game of keno is a banking game or not is a mixed question 
of law and fact. The Judge has the right to assume in his instructions to the 
jury a hypothetical state of facts, and say to the jury, if'they believe sucha 
state of facts to be proved, that it amounts to a banking game. But the jury 
are the sole judges of the fact, and, under the instruction of the court, they 
have the right to say whether the game played is a violation of the statute or 
not. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed, and the case be remanded for a new trial according to 


law. 
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. 
P. H: Gary v. E. D. Burevurerss. 


No privilege, as to third persons, exists in favor of the vendor of an engine and gearing for a sugar 
mill, if he permits it te be attached to a plantation, without having enregistered the contract of 


sale. 


PPEAL from the District Court of Terrebonne, Cole, J. 
Beatty & Bush, for plaintiff. Connolly & Rightor, for defendant and 
appellant. 

Merrick, C. J. The plaintiff sold to the defendant an engine and gearing 
for a sugar mill. 

This engine and machinery was attached to a plantation which the defendant 
had bought from A. J. J. Burrus. Burrus obtained an order of seizure and sale 
on his mortgage and vendor’s privilege, for the price of the plantation, which 
still remained unpaid. 

Before the sale under the order of seizure and sale, the plaintiff filed his 
suit against the defendant and Burrus, in the nature of a third opposition, to 
prevent the sale of the engine and gearing confusedly with the plantation, and 
praying that his vendor’s privilege on the engine, etc., be recognized. 

A separate appraisement was made of the land and engine. The Judge of 
the lower court recognized the plaintiff’s privilege upon the engine, and order- 
ed Burrus, who had become the purchaser of the property at the Sheriff's sale, 
to pay the plaintiff the balance of the price due him Burrus appealed. 

The appellant contends, among other things, that the engine and machinery, 
having been attached to the plantation, became a part thereof, and was subject 
tothe mortgage and privilege of Burrus, and that if plaintiff ever had any 
privilege as vendor of the engine, it was lost for want of registry. 

The plaintiff contends that as he did not suffer the property to be sold con- 
fusedly with the plantation, he has preserved his privilege in virtue of Articles 
Nos. 3194, 3195, 3198 and 3235 of the Civil Code. He also cites Troplong on 
Privilege and Mortgage, No. 113. 

We think that the engine and gearing, after having been attached to the 
plantation with the presumed consent of the vendor, must be considered as 
forming a part of the immovable itself. ©. C. 455, 460. 

After being so attached, its nature, it is true, was not changed so that it was 
less an engine and machinery than before. But as it could not be used on any 
plantation without being necessarily attached to the soil, when so attached it 
became as much a part thereof as the doors, shutters and blinds become a part 
of the immovable to which the house is attached, of which they form a part. 
The engine and machinery could not be removed to another plantation without 
breaking up the masonry and taking the engine and machinery in pieces. It 
could not be put in successful operation without being again reset in brick and 
mortar, and again attached to an immovable. 

The passage cited from Troplong applies to such movables as are attached to ° 
the plantation only by a fiction of law: such as the animals which are employ- 
ed upon a plantation, the farming utensils, wagons, &c. These movables, which 
tan be used in one place as well as another, Troplong thinks do not so become 
Spart of the immovable, to which they are only intellectually attached, as to 
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defeat the vendor’s privilege. As to him, they are as much movables ag 





SUPREME COURT OF LOUISIANA, 


were when he sold them. 


The engine and machinery having become a part of the immovable sold, a a 
the contract being for a sum over $500, the privilege could only be preserved 


by a registry of the contract, in conformity to Article No. 3239 of the Civ 
Code. 

For the want of such registry, the mortgage and vendor's privilege of Bains 
attached to the entire plantation, although increased in value by the accession 
of the machinery and engine, and he is entitled to the proceeds of sale, not 
withstanding the appraisement made at the instance of the plaintiff. 

Therefore, the judgment of the lower court must be reversed. 

It is ordered, adjudged and decreed by the court, that the judgment of the 
lower court appealed from be avoided and reversed, and now, proceeding tp 
render such judgment as should have been rendered by the lower court, it is 
ordered, adjudged and decreed, that there be judgment against the demand of 
the plaintiff and in favor of the said A. J. J. Burrus, and that the plaintiff pay 
the costs of both courts. 


Wow anp Heres or Carine Pottock v. Toe Crrizens’ Banx oF 


LovssIANA. 


The Act of the Legislature of 1852, which relieved the Citizens’ Bank from the decree of forfeiture of 
its charter, while it restored the “‘ rights and privileges” of the corporation, is not to be understood 
as having restored those of the individual corporators, so as to entitle the original stockholders to 
a credit at the hands of the Bank, as at present organized, of thirty-three dollars per share, as a 
loan payable in instalments, according to the original charter. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
G. Legardeur, for plaintiffs and appellants. A. Pitot, for defendants. 
Bucuanay, J. The plaintiffs, original stockholders of the Citizens’ Bank to 
the extent of 215 shares, claim to be entitled to a credit, at the hands of the 
Bank, as at present organized, of thirty-three dollars per share, as a loan re 
payable in annual instalments of two per cent., according to the provisions of 
the Act of April 1st, 1833, which was the original charter of the Bank. 
The defendants plead that the original charter has been forfeited, and, 


although since revived, yet that it has been so modified, with the consent’ 


of the stockholders, as to preclude the latter from claiming, as a right, the 
credit accorded to them by the original charter; moreover, that it would be 
a violation of the obligations of the Bank towards the State and towards the 
holders of the bonds of the Bank, as well as a breach of faith towards the sub 
scribers of a cash stock in this institution, to grant the mortgage stockholders 
a credit such as is asked. 

The argument of the learned and able counsel for plaintiffs, may be summed 
up in the two following propositions : 

Ist. The Act of the Legislature of 1852, No. 141, entitled “An Act for the 
relief of the Citizens’ Bank of Louisiana,” in its first section, declares, thet the 
Bank is relieved from the decree of forfeiture of its charter, and the adminis 
tration and control of the affairs of said Bank shall be restored to the stock 
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a holders thereof, in the same manner, with the same rights and privileges, to seems 
the same extent, and with the same restrictions, as if the said decree of forfei- Orrmans' Baxx. 


tare had never been rendered: and consequently, one of the rights and privi- 
Jeges of each stockholder, before the decree of forfeiture rendered, being a cre- 
dit to the amount of a certain proportion of his stock, estimated at par, each 
stockholder is now entitled to the same credit. 

9d. Plaintiffs were not a party to the compact of the 26th July, 1853, be- 
tween the mortgage stockholders and the cash stockholders of the Citizens’ 
Bank, and are not bound by said compact. 

Both these propositions are fallacies. 

L The Act for the relief of the Citizens’ Bank recites that the charter of the 
Bank, under which plaintiffs claim, had been forfeited by a judgment ten years 
previously. Of this fact, indeed, there is no question. It is likewise a matter 
admitted on all hands, that the State is largely interested in the success of the 
Gitizens’ Bank, being bound, as the preamble of the Act declares, for the pay- 
ment of upwards of six millions of bonds negotiated for the benefit of the 
Bank. The preamble proceeds to state, that the managers, appointed by the 
State for the Citizens’ Bank, have represented that the stockholders will be en- 
abled to secure the State from the risk of loss, if they be restored to the con- 
trol and administration of the affairs of the Bank, with the rights, privileges 
and immunities possessed by said Bank at the date of the decree of forfeiture 
rendered against it in the First District Court, &c. © 

In consequence of this representation, the Act declafts, in its first section, 
the charter revived, as stated in the argument of plaintiffs’ counsel. Now, what 
we the “rights and privileges” which “shall be restored?” Taking the first 
section in connection with the preamble, of which that section is but the repe- 
tition and the complement, it is obvious that we are to understand the rights, 
privileges and immunities possessed by the Bank under its forfeited charter— 
privileges so immense, that they constituted a legislation apart for this favored 
corporation. For it, the Article 2412 of the Civil Code did not exist, neither 
did the insolvent laws, neither the statute of distributions. No legal incapacity 
could be pleaded by its debtors. No exceptional jurisdiction could obstruct 
the collection of debts due to it. See sections 24, 25, 26, Acts of 1833, p. 190. 

Not only is it clear from the context that the “rights and privileges” are 
those of the corporation, and not of the individual incorporators, but the assur- 
ance of the State against loss, the avowed object of this law, must have been 
defeated by the opening of a credit on the books of the Bank, in favor of each 
stockholder, to the extent of one-third of his stock at a par estimate; stock 
which, so far from having any value in the market itself, depreciated the value 
of any property on which it was secured. 

Again: we find in the second section “that this Act shall not take effect 
until the Citizens’ Bank of Louisiana shall have restored to the Governor of 
the State bonds of the State to the amount of eight hundred thousand dollars, 
and shall have raised, by contribution from its stockholders, independently of 
its present means, additional assets for at least eight hundred thousand dollars.” 
The other sections of the Act contain provisions having reference to the condi- 
tions and revival of the corporation, contained in the 2d section. There is no 
idence in this record that those conditions were ever fulfilled ; that the six- 
teen hundred thousand dollars bonus, in bonds and cash, was ever forthcoming. 
itis certain that the corporation, as we now find it, is the offspring of the legis- 
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lation of the succeeding session, (1853,) which will be presently the subj 
our examination. S 5 
The Act of 1852 appears to have failed of its purpose of resuscitating 7 ie 
defunct corporation. For this, as well as for the reasons inherent inthe yn © 
itself, it appears to us that no weight is to be attached to the argument deta —- unde 



















from the general and somewhat vague expressions of the first section of tah i thet 
Act. . ~ D 6th 
II. On the 28th April, 1853, was passed an Act to authorize the Citizay ~ 





Bank of Louisiana to convert shares secured by mortgage into cash sharea 
This Act made a radical change in the constitution of the Bank, by divesting wel 
it, in part, of its character of a joint stock association of the owners of mal 





estate, trading upon a capital raised by the negotiation of bonds secured bythe Bee 
hypothecation of lands and slaves. It provided, that the Directors might rag oa 
a million of dollars, by opening books of subscription for ten thousand shany tis) 
of one hundred dollars each, in which subscription the preéxisting or mot we 
gage stockholders should have a preference to the extent of one share for every a 
fifteen already possessed by them; said ten thousand shares to be paid in fall . 
at the time and in the manner to be determined by the Directors, in orderty oft 


constitute a cash stock. 

The second section enacts, that those who shall become the owners of said 
cash stock, shall be designated as the cash stockholders of the Bank, and shall 
besides any yearly ae which they may receive on the stock so paid in, if 
any be allowed, sharé in the profits or losses of the Bank in the proportion of 7” 
the amount of said stock paid in, to the amount of the available banking assets 3 
of the Bank, to be estimated and fixed by the Board of Directors, and on such 
terms and conditions as shall be fixed by said board ; the same, when so deter Deci 
mined, to be binding on and between the holders of said cash stock and mort 
gage stock respectively. 

The third section enacts, that subscriptions to the cash stock shall be received 
at the office of the Bank in New Orleans, under the superintendence of the 
Board of Directors, after thirty days previous notice of the terms and cond: 
tions agreed upon by said board, which shall be considered as binding upon the 
subscribers. 

And by section fifth, the Act to be in force only after having been accepted, 
in writing, by a majority in number and amount of the stockholders of the 
Citizens’ Bank of Louisiana. 

It is proved that this Act was accepted by three hundred and eighty stock- 
holders, owning eighty-six thousand nine hundred and ninety-two shares of 
stock, and rejected by three stockholders, owning four hundred and fifty-eight 
shares ; the total number of stockholders at the time being six hundred and 
ninety-six, and the total number of shares, one hundred and forty-three thous- 
and eight hundred and ninety-two. Therefore, there was a majority in number 
and amount, of all the stockholders and stock, which accepted. And it isad 
mitted, that the plaintiffs were among those stockholders who accepted. 

After this acceptance of the Act, which was then by its terms in foree, the 
Board of Directors, as they were authorized and required to do by the second 
section, fixed, on the 26th July, 1853, before opening books of subscription, 
the terms and conditions of a compact and agreement as to the manner of ad- 
ministering the affairs of the Bank and dividing its profits between the cash 
stockholders and the mortgage stockholders ; which compact and agreement, 
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being formally ratified by a committee of the mortgage stockholders, was 





4 basis of subscription to the cash stock. The whole of the ten thousand shares 
gash stock were thereafter subscribed, and the Bank went into operation 
_ gpder the amended charter of the 28th April, 1853, and in the mode and upon 
the terms and conditions fixed by the articles of compact and agreement of the 
9th July, 1853, adopted in conformity and obedience to that statute, and which 
are to be considered as the constitution of the corporation at the present time. 
There is no doubt that all the mortgage stockholders, including the plaintiffs, 
gebound by that compact. It is in vain that the plaintiffs claim to stand 
aloof and to repudiate the nearly unanimous assent of their fellow-corporators. 
See on this subject Angell and Ames, on Corporations, chapter 13, section 7 ; 
44 Kent’s Commentaries, lecture 33d, page 236. Upon these authorities, plain- 
tiffs would be bound, even had they been among those few corporators who 
yoted to reject the amendment of the charter. A /fortiori are they bound, 
having voted to accept it. 

Judgment affirmed, with costs. 

Mr. Justice Voorntes being a stockholder in the Bank did not sit on the trial 
of this case. 
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F. B. LeBeau v. Tue Citizens’ Bank or Lovistana.— Winow G. M. 
Puiqve v. THe Same.—Gaston Brust& v. Toe Same. 


Decision in the preceding case of The Heirs of Carlile Pollock v. The Citizens’ Bank, affirmed. 


= from the Second District Court of New Orleans, Morgan, J. 


Bucnanan, J. For the reasons given in the case of The Heirs of Carlile 
Pollock vy. The Citizens’ Bank of Louisiana, it is ordered, adjudged and de- 
qed, that the judgment of the District Court in this case be affirmed, with 
costs. 


F. Harpesty v. Mary Srurces, Executrix, et al. 


When the liability of the surety had been fixed by the same judgment in which the principal was 
condemned, Aeld, that an agreement under which, without the formality of a Sheriff's sale, a 
twelve months’ bond was given by the principal, to cover the debt and costs, as ifthe property seized 
had been adjudicated on a second crying for that amount, did not have the effect of releasing the 
surety. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
P. Pond, for plaintiff. Muse & Hardee, for defendants and appellants. 
Bucnanan, J The plaintiff, Hardesty, having obtained judgment against the 
Mincipal and surety upon a bond, took out execution, which was levied upon pro- 
petty of the principal, who, by written consent of plaintiff, was permitted, without 
the formality of a Sheriff’s sale, to give a twelve months’ bond with security for 
amount sufficient to cover the debt and costs, as if the property had been adju- 





PSeReRPERF BEF RSH FR FRBFS SFSRBLLEE 








ised during the term of thirty days, in six different newspapers, as the Crrmass’ Baws. 





Srorces. 
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Mansoor dicated at a second crying for that amount. Even if this can be considered ag 


a giving of time to the principal, (which it scarcely can be under the cireum. ! 


stances,) the surety was not thereby released, for two reasons : first, because 
his liability was already fixed by a judgment ; Story on Promissory Notes, No, 
417; 2 An. 456. The counsl of appellant relies upon the case of Callihan ¥. 
Turner, 3 Robertson, and Gustine v. Union Bank, 10 Robertson, which 
are inconsistent with the doctrine here stated. But we prefer and af 
here to the ruling of The Louisiana State Bank v. Haralson, 2 An., quoted 
above. Secondly, because the surety had sued and obtained judgment by con. 
fession against his principal, as the record shows, for the amount of this ident. 
cal bond, simultaneously with the judgment obtained by plaintiff against both 
of them, and issued executions against his principal upon the judgment thus 
obtained. It is, therefore, evident, that the defendant’s testator, the surety in 
question, was never delayed or impeded in the least by the supposed giving of 
time to his principal by plaintiff. In the very peculiar facts of this case the 
surety appears to have even exercised a right beyond the law ; for the confession 
of judgement in his favor gave him a virtual subrogation to plaintiff's rights 
against his principal without having satisfied the debt or any part of it. 

Judgment affirmed, with costs. 

Merrick, C. J., recused himself in this case. 


PIO 


CeLesttng Mo.aison v. V. Hésert, Executor, et al. 


There is no law authorizing the court to appoint a curator ad hoc to represent the slaves of a testator 
in a suit brought by his forced heirs tv annul the disposition of the will enfranchising them, 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
Andrew 8. Herron, for plaintiff Barrow & Petit, for defendants and 
appellants. 

Sporrorp, J. This suit was brought by certain persons alleging themselves 
to be forced heirs of Jacques Molaison, deceased, against his testamentary ex- 
ecutor, for the purpose of annulling a nuncupative testament by public act, 
and setting aside a disposition by which the testator had sought to enfranchise 
certain slaves. 

The District Judge thinking it necessary that the slaves should be represent- 
ed, appointed a curator ad hoc for them. Upon a hearing, there was judgment 
setting aside that portion only of the will which purported to manumit the 
slaves. 

The curator ad hoc alone has appealed, and no answer to the appeal has been 
filed. 

We have been referred to no law authorizing a curator ad hoc to stand in 
judgment in such a proceeding as this, and we do not think it was contemplat- 
ed by the law-giver. 

The only decree we can make is to dismiss the appeal. 

Appeal dismissed. 

Lea, J., absent. 
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A. G. Penn v. J. J. Orr. 


The sale of 8 right of preémption acquired under the Act of Congress of the 4th of September, 1841, 


is null and void. 
Aright of preémption and improvements on the public domain, are not susceptible of mortgage 


ander the Code. 

An order of seizure and sale on a mortgage of such objects, is a nullity. 

The vendor’s privilege on movables can only be exercised whilst such movables remain in the pos- 
session of the purchaser or where the vendor claims a preference on the price over the other cred- 


thors of the purchaser. 


PPEAL from the District Court of St. Tammany, Waterston, J. 
A Hennen & Penn, for plaintiff and appellant. J. R. Jones, for defendant. 

Voormes, J. This is an injunction to restrain the execution of an order of 
seigure and sale obtained by the defendant against Abraham Penn, 

‘The property seized under this writ and advertised to be sold by the Sheriff, 
is described as “‘a certain pretended preémption claim and improvements on 
the south west section No. 23, township No. 6, Range No. 10 east.” The land 
on which the alleged right of preémption existed, was purchased by the plain- 
tiff from the United States, on the 13th of November, 1854, under a special 
Act of Congress, approved Ist August, 1854. The defendant transferred to 
Abraham Penn the right of preémption and improvements, reserving a special 
mortgage to secure the payment of the price thereof. 

The plaintiff alleges that the sale thus made was null and void, because the 
defendant could not, as he then owned 640 acres of land, acquire a right of 
preémption to the land in question, under the Act of Congress of September 
4th, 1841; and neither could Abraham Penn acquire such right, as he too 
owned 320 acres of land at the date of the sale. He further alleges, that the 
preemption right and improvements thus conveyed to Abraham Penn, were 
seized and sold under an execution issued on the 21st of June, 1854, ona 
judgment rendered against him in favor of the Union Bank of Louisiana ; that 
he held said judgment as transferree of said bank ; and that in consequence of 
his prior seizure, as said property was not susceptible of mortgage, he was en- 
titled to be paid out of the proceeds of the sale thereof, in preference to all the 
other creditors of the seized debtor. His petition concludes with a prayer for 
damages resulting from the illegal seizure, and to be declared to be the lawful 
owner of said land, &c. 

The defendant avers in his answer, that he is the holder of a promissory 
note of Abraham Penn for the sum of $750, dated the 11th July, 1849, paya- 
ble the Ist of January, 1851, with eight per cent. interest per annum thereon, 
from maturity until paid, and secured by mortgage and the vendor's privilege 
upon a certain tract of 160 acres of land, with the improvements thereon, upon 
which he alleges he had a right of preémption. He avers, that the plaintiff's 
right to said land was acquired by virtue of this preémption, and that he is, 
therefore, bound for the payment of the note of Abraham Penn, given for the 
price thereof. He therefore prays for the dissolution of the injunction, with 
twenty per cent. damages. 

The injunction was dissolved, and the plaintiff appealed. 
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The record shows that, on the 11th of July, 1849, the defendant sold 
Abraham Penn the following described property, viz : 
“All the right, title, interest and claim of the vendor, in and to a preé 


ry 


t 
+ 


a 


right situated upon the south west quarter of section No. 23, township No, 6 a 
south of range No. 10 east, acquired by the vendor under the provisions of the 


Act of Congress approved the 4th of September, 1841, and the certificate of 
the Register of the Land Office at Greensburg, Louisiana, dated 9th of 
1848, and paraphed by me, Notary, even date with this act, together with the 
saw-mill, running two saws, and grist mill, all driven by water power, in the 
river Tchefuncta, with all the fixtures, appendages, blacksmith’s shop, tools,” &e. 

The consideration stipulated was $2,000 cash and $3,000 in four promi 
notes given by the vendee to the vendor, each for the sum of $750, payable 
on the Ist of January and Ist of July, 1850, and the Ist of January and jg 
of July, 1851, with eight per cent. per annum interest thereon from maturity 
until paid, and to secure the payment thereof said property to remain special. 
ly mortgaged. , 

On the 10th of June, 1854, the defendant obtained a judgment against 
Abraham Penn, for a balance due on the first of these notes, to wit, $586 66, 
with eight per cent. per annum interest. JZ. A lopman, as endorsee of the 
second note, also obtained a judgment against Abraham Penn, for the use of 
J. B. Byrne & Co. — 

The order of seizure and sale enjoined in the present case, was obtained tp 
enforce the payment of the third note, which matured on the Ist of January, 
1851. , 

The right of preémption and improvements in question, were seized ag al- 
leged under the judgment of the Union Bank, for the use of the plaintiff, and 
advertised on the 30th of June, 1854, to be sold by the Sheriff for cash, on 
the 2d of September, 1854. In the mean time, the plaintiff entered into an agree 
ment with the defendant and X lopman, the other judgment creditors, whereby he 
stipulated to become the purchaser of the property thus levied upon, at twelve 
months credit, for a price sufficient to cover the special mortgages, and toamount 
to at least two-thirds of the appraised value thereof, and to give his separate 
bonds for the amount of each judgment. It was stipulated that the plaintiff 
should have the right to contest said bonds, or in other words to urge his right 
of preference to be paid out of the proceeds of said sale over the other cred- 
tors, in consequence of his prior seizure; and that said agreement should net 
be considered as a waiver of any legal right which either party had on the 
property. Said property was accordingly adjudicated to the plaintiff for the 
price of $3,656, for which he executed his two twelve months bonds, one in 
favor of the defendant and the other in favor of Z. Klopman for the use of J. 
B. Byrne & Co., amounting in the aggregate to the sum of $1,805 66, with 
eight per cent. per annum interest thereon, from the 2d of September, 1804, 
and retained the residue in his own hands. 

It has been repeatedly held by this court, that the sale of a right of preémp- 
tion acquired under the Act of Congress of the 4th of September, 1841, was 
null and void. See the case of Arbour v. Nettles et al., recently decided by 
us, and the authorities there quoted. 

But we consider it clear that a right of preémption and improvements on the 
public domain, cannot be considered under our Code as an object susceptible 
of mortgage.. It is not an immovable subject to alienation. C. C. 3256; 1 
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La. 234. Hence, it follows, as a necessary consequence, that the order of sei- 
gure and sale enjoined in the present case, must be considered as.a mere nullity. 

It is, however, contended by the defendant and appellee, that he is entitled 
to daim the vendor’s privilege. We do not think the right, if it exists, can be 
exercised in the form of action to which he has resorted. The vendor's privi- 
lege on movables can only be exercised whilst such movables continue to re- 
main in the possession of the purchaser, or where the vendor claims a prefer- 
ence on the price over the other creditors of the purchaser. But such right 
must be exercised seasonably and in the mode prescribed by law. C. C. 3194; 
1 An. 80; 11 R. 140; C. P. 396, 401. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be reversed; that the injunction obtained in this case be reinstated and made 
perpetual ; and that the defendant and appellee pay the costs of both courts. 


eee 





G. F. Gitpert v. ALEXANDER G. Penn. 
The principles in the preceding case of Penn v. Ott, reaffirmed. 


PPEAL from the District Court of St. Tammany, Waterston, J. 
J. R. Jones, for plaintiff. Alfred Hennen, G. W. Penn and G. W. Mar- 
tin, for defendant and appellant. 

Voormes, J. This is an hypothecary action. The plaintiff alleges that 
Jacob J. Ott sold to Abraham Penn, on the 11th of July, 1849, “a certain 
preémption right, with all the buildings and improvements thereon situated,” 
for the price of $5,000, $2,000 of which in cash and the residue on terms of 
credit, for which the purchaser gave his four promissory notes, each for the 
sum of $750, payable on the Ist of January and ist of July, 1850, and Ist of 
January and ist of July, 1851, with eight per cent. per annum interest there- 
on from maturity until paid, the payment of which being secured by a special 
mortgage and the vendor's privilege on said property now in the possession of 
the the defendant, who acquired the same by purchase at Sheriff’s sale, sub- 
ject to said mortgage and privilege ; that he is the holder and owner of the 
note which was made payable on the Ist of July, 1851, and thus secured by 
mortgage on said property. He, therefore, prays that the defendant be con- 
demned to pay him said note with interest, and that the property thus mort- 
gaged be sold to satisfy the same. 

The pleadings in this case present the same issues as those presented in the 
case of the defendant against Jacob J. Ott, just decided by us. 

We think it is clear that a right of preémption and improvements on pub- 
li¢land cannot be considered as objects susceptible of mortgage under our 
laws, and, therefore, cannot form the basis of an hypothecary action. 

It is insisted by the plaintiff in his brief that he is entitled to claim the 
vendor's privilege on the property. We think not, for the reasons given in the 
case of the defendant against Ott, to which we have already adverted. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be reversed, and that the demand of the plaintiff against the defendant be re- 
jected at his costs in both courts. 
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Awnprew C. Fintey v. H. V. Basin, Sheriff, et al. 


A judicial sale made to effect a partition among co-heirs, has the effect of extinguishing mortgage, 
given by some of the heirs on their undivided portions, and of transferring such mortgages w 
the proceeds of the sale. 


PPEAL from the District Court of East Baton Rouge, Robertson, J, 
Joseph Joor, for plaintiff and appellant. F. M. Brunot, for defendantg 

Merrick, C. J. The wife of the plaintiff, Hmeline Gilmore, and the wih 
of the defendant Bernard Bailey, were two out of five heirs of John and Map 
tha Gilmore, deceased. Before any partition or sale of the effects of said gus 
cession, and before the marriage of the plaintiff, Mrs. Bailey sold her und. 
vided interest in these successions, consisting of a sugar plantation, slaves, &¢, 
to her sister, Emeline Gilmore, and her brother, John A. Gilmore, They 
mortgaged the interest acquired and their undivided individual interests in the 
said successions, to secure the price. 

The price not being paid at the maturity of the notes given therefor, Ber. 
nard Bailey, in his own name, instituted his suit against the wife of the plain. 
tiff and her brother upon the notes, in order to obtain judgment thereon, and 
to cause the mortgage to be recognized. The plaintiff was cited as usual in 
actions against the wife. 

During the pendency of the suit, the plantation, slaves and other effects, 
belonging to John and Mary Gilmore, were sold at probate sale. At the sale 
the plaintiff and John A. Gilmore bought the plantation for $9,200. The 
plaintiff also bought the slaves Bill, Sarah, and their children Pierce, Auguw 
tus, Henry and Julia, and negro man Lige. After this purchase, the judg- 
ment was rendered upon the notes in favor of Bernard Bailey against John A 
Gilmore and the wife of plaintiff, in solido, recognizing the mortgage upon the 
undivided interest bought by them and their own undivided interest in the 
succession, constituting three undivided fifth parts of said successions. Bailey 
issued a fi. fa. upon his judgment against Emaline Finley and J. A. Gilmom, 
and the Sheriff disregarding the probate sale seized among other things the 
plantation and the slaves bought by the plaintiff, and advertised the same fir 
sale. 

The plaintiff enjoined the sale of the slaves and his undivided interest in the 
plantation. His injunction having been dissolved in the lower court with 
damages, he has appealed. 

The judgment of the lower court must be reversed. Finley was not bound 
for the debts of his wife, and the judgment in the case of Bailey against tis 
wife did not bind him. His purchase of property at the probate sale in his 
own name must be held to be on his own account. That sale had the effet 
of extinguishing the mortgages given by the heirs upon the property itself 
and transferring the mortgage to the proceeds. Act 1843, p. 44; ©. C. 404 
Succession of Pinguay, 12 Rob. 450; 9 An. 212. 

The defendants, therefore, were net authorized by the judgment against 
wife, to seize the property of the husband to pay the same. 

There have been no damages proven in this case, and we have no basis 
fore us on which to estimate the same. 
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It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
pent of the lower court be avoided and reversed; and that the defendants be 
y enjoined from selling plaintiff's undivided half of said plantation 
known as the Gilmore plantation, and more particularly described in the plain- 
tif’s petition, which said undivided half is hereby recognized as belonging to 
the plaintiff, and also from selling the plaintiff's said slaves Bill, Sarah, and 
their children Pierce, Augustus, Hénry and Julia, and the negro man Lige, 
described in plaintiff's petition. And it is further ordered, that plaintiff's de- 
mand for damages for the unlawful seizure of his property be dismissed as in 
the case of a nonsuit. It is further ordered, that the defendants pay the costs 
of both courts. 





JoserH Ovutuser v Wittiam Jovstanc, f. m. c. 


An appeal will not be dismissed merely on account of the carelessness of the officer in an obvious 
omission of a word in his return of the service of the copy ef the petition of appeal. Such acase is 
completely within the scope of the Act of 1889. 

Where an injunction has been sued out on grave charges of fraud and simulation, and the plaintiff 
offers no evidence whatever to sustain them, the maximum of damages allowed by law should be 
awarded to the defendant on the dissolution of the injunction. 


PPEAL from the District Court of St. Tammany, Waterston, J. 
Penn & Mouton, for plaintiff H. Griffon, for defendant and appellant. 

Bucuanan, J. The appellees move to dismiss this appeal, on the ground 
that no copy of petition of appeal was served on them. There are three ap- 
péllees, and three citations of appeal are annexed to the transcript. On each 
is written a return in these words: ‘Received this original with a copy and 
copy of appeal, January 13th, 1857, and on the 14th of the same month and 
year served said copies, &c.” Weunderstand the words copy of appeal in these 
returns to mean copies of petition of appeal. They either have that meaning 
orno meaning at all; and the court cannot consent that the carelessness of 
the returning officer in omitting a word so obvious shall deprive the party of 
the benefit of his appeal. A case cannot be imagined more completely within 
the scope of the Act of 1839, (Session Acts, 170.) 

The motion to dismiss is overruled on the merits we have presented, a case 
of abuse of the process of injunction which calls for an infliction of the maxi- 
mum of the discretionary penalty inflicted by the Act of 1831. 

William Joublane, the defendant, having sued out executory process upon a note 
for the sum of $6413 64, subscribed by Joseph Oulliber, and past due, the said 
Joeph Oulliber applied for an injunction upon allegations, that he was induced 
by the fraudulent representations of the payee of the note to give his seven pro- 
liissory notes, forming series payable at different times, of which the note enjoin- 
tdwas the first due, and amounting, inthe aggregate, to the sum of twenty-two 
thousand dollars and upwards, and payment secured by special mortgage on a 
tract of land in the parish of St. Tammany. That the aforesaid seven notes 
were obtained as aforesaid by the payee of the same, for the alleged purpose of 
having them discounted, and the proceeds to be used for the benefit of a partner- 
ship existing between plaintiff and the payee of the notes, in a saw-mill, estab- 
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lished on the tract of land mortgaged. That the payee fraudulently 


said notes in his possession, and never discounted and placed the same to the 


credit of the partnership. That the proceeds of said saw-mill proved 
sufficient to carry on the partnership without resorting to the discounting of 
the said notes. That the revenues derived from the said mill were all 

in the hands of the said payee of the notes and partner of plaintiff, who made 
disbursements on account of said partnership, but not equal in amount to the 
income ; hence it was not necessary to discountsaid notes. That, being in por. 
session of the note sued on at its maturity, and having funds on hand sufficient 
to liquidate and pay it, the pretended sale of it afterwards was a frand 
the plaintiff’s rights. Plaintiff charges collusion and fraud between defendant 
and the partner of plaintiff, that the pretended sale and subrogation of the note 
and mortgage, to the former by the latter, are simulated and fraudulent, ang 
the name of defendant merely used as a color to enable plaintiff’s partner t 
carry on a suit to compel plaintiff in injunction to pay said note, or have the 
mortgaged property sacrificed, and thus force, at an unseasonable moment, the 
dissolution of the partnership, to the great injury of the plaintiff in injunction 
Plaintiff alleges that, without any consideration whatever, paid or expressed, 
defendant has accepted of a pretended sale and subrogation of said note from 
plaintiff’s partner, the payee of the note, and has commenced executory pro 
ceedings, under which the property mortgaged has been seized and taken into 
the possession of the Sheriff. The sale of the property was enjoined on these 
allegations, and on the plaintiff making the affidavit and giving the bond re 
quired by law, and by the order of the court, on the 4th January, 1856. 

When, nearly a year afterwards, this case came to trial plaintiff did not offer 
a tithe of evidence in support of the very grave and circumstantial charges of 
fraud and simulation contained in this petition, nor, indeed, any evidence what- 
soever. On the other hand, the defendant has proved by the testimony of 
witnesses, and by letters and other documents signed by the plaintiff himself 
that the charges of misconduct and fraud, simulation and collusion, between 
defendant and plaintiff’s partner to injure plaintiff are entirely contrary to the 
truth. The District Judge dissolved the injunction, with five per cent. damages 
against the plaintiff and his sureties on the injunction bond. The defendant 
has appealed, and claims that the damages be increased to the maximum al- 
lowed by law. The record demonstrates that this request is not unreasonable. 
The petition states the property seized to be in the possession of a keeper ap- 
pointed by the Sheriff. This keeping has now lasted for more than fourteen 
months, and the legal charge of the Sheriff for keeping will probably amount 
to more than double the damages allowed by the court below, and as costs of 
court, will be of course privileged upon the proceeds of the Sheriff's sale. The 
judgment enjoined, amounts, exclusive of interest, to six thousand four hundred 
dollars and upwards. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be amended; that the injunction be dissolved, and that William Jow- 
blane, f. c. m., defendant in injunction, recover of Joseph Oulliber, principal, 
and of William H. Merritt and José Colomer, sureties in the injunction bond, 
in solido, twelve hundred and eighty dollars damages, with costs in both 


courts. 
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Wm. F. Frynn v. N. G. Ruopes et al. 


When the defendant had no acknowledged domicil or residence in the parish in which he was sued, 
Add, that the return of the Sheriff that he had left the ccpies of the petition and citation at de- 
fendant’s place of residence in the parish with a white person over the age of fourteen years, 
«residing at said residence,” was manifestly bad. 

The judgment rendered against the defendant after default thereupon was null and void, as the de- 


fendant made ne appearance in the cause. 
Counsel fees in the suit to annul the judgment and enjoin its execution were properly disaJlowed to 


the plaintiff as damages. 


PPEAL from the District Court of East Felicigga, Ratliff, J. Tried by a 
jury. Bowman & Delee, for plaintiff andappellant. Muse & Hardee, for 
appellees. 

Sporrorp, J. This suit was brought to annul a judgment rendered against 
the plaintiff, upon default, without previous citation according to law; it was 
accompanied by an injunction to restrain the defendants from proses with 
an execution which they had sued out under the judgment, and concluded 
with a prayer for damages. 

The injunction was perpetuated without damages, and the plaintiff has ap- 
pealed. 

The plaintiff had no acknowledged domicil or residence in the parish of East 
Feliciana at the date of the pretended service of citation there. The service, 
as indicated by the return, was manifestly bad, and the judgment rendered 
sgainst the plaintiff, after default thereupon, was null and void, as he made no 
appearance in the cause. The injunction was, therefore, properly made per- 
petual. 

The plaintiff and appellant complains of various alleged irregularities in the 
rulings of the court @ gua, and contends that the cause should be remanded for 
anew trial upon the question of damages. 

If all the rulings complained of had been otherwise, and the rejected evidence 
admitted in its full extent, we do not think damages should have been awarded 
in this proceeding. The only damages suffered must have arisen from the 
seizure under the judgment and the necessity of enjoining it. As to the 
seizure, the extravagant conjectures of the plaintiff’s witnesses are wholly un- 
supported by the facts. The costs of the suit have already been awarded to 
the plaintiff, under the authority of the cases of Smith v. Bradford, 17 L. 266, 
amd Hill y. Noc, 4 An. 804. Counsel fees for prosecuting this suit was correctly 
disallowed. 

Judgment affirmed, the appellant to pay the costs of appeal. 
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Crry or New Oreans o. Tae Commissioners or Tae Estate oP 
Joun McDonoes. 


The commissioners are the mandataries of the cities of New Orleans and Baltimore, and derive 
power from the will of the testator. (See case of Socidly for relief of Orphan Boye y, Hoots 
leans and Baltimore, 12 An. 62.) 

The commissioners and agents cannot stand in judgment for the cities without the authorization o 
the latter. 


PPEAL from the Second District Court of New Orleans, Morgan, J, 
F. @. Laville and CgMorel, for plaintiff and appellant. P. £ Bonford, 
for defendants. 

Sporrorp, J. It has been decided that the cities of New Orleans and Bag. 
more are the universal heirs of John MeDonogh. 

They are, therefore, co-proprietors of the property of the succession situate 
in New Orleans; each city is owner of an undivided moiety. 

The commissioners and agents have no powers independent of the citig 
whose mandataries they are. They represent nobody but the cities which ap, 
pointed them, and derive their authority, not from the will of John McDonogh, 
but from their principals, whose instructions they must obey. Society forr 
lief of Orphan Boys v. New Orleans and Baltimore, 12 An. 62; Howardé 
Mayer v. New Orleans and Baltimore, 12 An. 

The city of New Orleans sued the commissioners alone for municipal taxes 
upon the whole of this property. The suit was dismissed. 

The argument for the appellants, filed in this court, discloses a sufficient 
reason for affirming this judgment. It is stated in that argument that “the 
cities of New Orleans and Baltimore have no interest in and are not parties to 
this suit.” 

The commissioners and agents cannot stand in judgment for the cities with. 
out the authorization of the latter. No such authority appears in this case 
They do not represent in any manner the beneficiaries who for a time aretp 
share in the revenues of the MeDonogh estate. The tax bills are not made out 
against those beneficiaries, and they have had no notice of this action. 

It is plain that, so far as the city of New Orleans is concerned, it would be 
an idle ceremony for the city to tax itself; such a claim would be instantly ex 
tinguished by confusion. 

There is no such contestatio litis between proper parties as to enable us 
decide whether the city of New Orleans has the right to tax the interest of its 
co-proprietor, Baltimore, in the property common to both. 

Judgment affirmed. 
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Hexry Hawrorp v. Moses anp Sotowon Apter, Administrators. 

































Anotary public cannot be allowed to increase his legal fees for those acts which he does in his 
official capacity, by testimony as to the value of extra services. 

On. ‘A motion filed in the Supreme Court by the defendant, who is appellee, to have the judgment of the 

lower court amended by dismissing plaintiff’s demand, is a substantial compliance with Articles 

968 and 890 of the Code of Practice, and authorizes the entire reversal of the judgment of the 

lower court and a judgement of the appellate court in faver of defendant. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
J. 0. Fuqua, for plaintiff and appellant. Muse & Hardee, for defendants. 

Bucuanan, J. The plaintiff, a notary public in the parish of East Feliciana, 
made the inventory of the estate of Benoit Adler, of which the defendants are 
administrators, under an order from the District Court in which the succession 
was opened. 

This inventory occupies between six and seven pages of this record, and con- 
tains about fifteen hundred words, counting every figure as a word. The 
petition admits that the plaintiff has received one hundred and twenty-five dol- 
lars for making this inventory, and he claims five hundred and two dollars and 
fifty cents additional, upon the following plea: “That by virtue of and in obe- 
dience to a commission from your honorable court, issued on or about the 9th 
ef November, 1853, your petitioner, in his capacity of notary public, made in- 
yentories of the property and effects of said succession of Benoit Adler, de- 
ceased. That before said inventories could be made, it was necessary to go 
lent into a general and minute examination of the affairs of the commercial firm of 
the A. Levi, Adler & Co., of which firm deceased was a partner, and to make a de- 
8 to tailed statement of said affairs, before the experts could make any estimation 
of the interest of deceased in said firm. That said examination and detailed 
ith- statement of the business and condition of affairs in said firm were accordingly 
an made by your petitioner, as will be seen more fully and in detail by refer- 
eh mee to the annexed statements marked ‘A’ and ‘B” which are made part 
out hereof. That your petitioner also made inventory, and performed other ser- 
vices for the benefit of said succession, as will be more fully seen by reference 
1 be to the annexed statement or account marked ‘C,’ which is also made part hereof. 
& That said labor and services so rendered, and which enured to the benefit of 
said succession, were well worth the price of six hundred and twenty-seven 
s to dollars and fifty cents. That petitioner has received from A. Levi, for the ac- 
its count of said succession, the sum of one hundred and twenty-five dollars, which 
leaves a balance due him of five hundred and two dollars and fifty cents, as 
hereinbefore stated.” 

On the trial the plaintiff offered witnesses to prove the value of his services 
in making a balance-sheet of the books of A. Levi, Adler & Co., as contained 
inthe inventory of Benoit Adler. This testimony was objected to by the de- 
fendants, but the objection was overruled and the evidence admitted. To which 
ruling of the court a bill of exceptions was reserved. 

The District Court erred. A notary public cannot be allowed to increase his 
legal fees, for those acts which he does in his official capacity, by testimony of 
aquantum meruit for extra services. This was distinctly decided in Walton 
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v. His Creditors, 3 Rob. 438, and again in the case of the State vy. Atcejigg 
Bank, 7 Rob. 198. 

It is very easy to perceive that a relaxation of the rule would make the 
bill a dead letter. And no stronger instance can well be presepted than the 
present case affords of the bad consequences of a different rule: the extra com, 
pensation charged by the plaintiff for making the inventory of Benoit 
amounting to nearly twenty per cent. of the total appraisement of the 
inventoried. The jury who tried the case in the court below, found ae 
in favor of plaintiff for thirty-six dollars and seventy-five cents, from which 
plaintiff has appealed.. The appellees filed in this court, on the same day the 
transcript was filed, a paper of the following tenor: 

“ Henry Hawford vy. M. & S. Adler, Administrators. 

“On appeal in the Supreme Court, come the defendants and appellees, anf 
move the court to amend the judgment of the lower court by dismissing plain. 
tiff’s demand entirely, as prayed for in appellees’ answer, and for the reas, 
stated in their said answer. By their attorneys, 

Muse & Harpge” 

We view this as an answer to the appeal, and a substantial compliance with 
the requirements of the Code of Practice, Articles 888 and 890. 

As the record shows that the plaintiff has been already paid more than his 
legal fees for making the inventory of Ad/er’s estate, the amendment prayed 
for must be allowed. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that there be judgment for defendants, with costs in 
both courts. 

Merrick, C. J., was recused in this case. 





Tuomas McGowan v. Mary LavcuHiay. 


When the only subscribing witness to an act of sale is dead, and after diligent search and inquiry 
no one can be found who is acquainted with the signature or place of residence of the vender, 
proof of the genuineness of the signature of the subscribing witness will be sufficient proof of the 
execution of the instrument. 


PPEAL from the District Court of Carroll, Farrar, J. 
Goodrich & DeFrance, for plaintiff and appellant. A. B. Caldwell, forde 
fendant. 

Voorutes, J. This is a petitory action brought by the plaintiff to recovers 
slave named Jerry. He alleges that he acquired said slave, then knowns 
Spencer, by donation from his father, prior to the year 1839. That sometime 
in that year or the next, 1840, said slave was enticed away from his possessiaa’ 
in Tennessee, where he resided, and came into the possession of the late Wa: 
Laughlan about twelve years since, and has ever since been in possession 
said Laughlan or that of the defendant, but without any legal title. 

The defendant in her answer avers that her title is derived from James Stetiy 
a resident of Arkansas, who sold said slave to the late William Laughlan, # 
Vicksburg, on the 20th November, 1841, for the price of $740; that Johs 
Gedge bought him at the syndic’s sale of the estate of said Laughlan, on the 
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{hth of June, 1851, and sold him to her on the 18th of August, 1851, and that 
she, and those under whom she holds, have been in the quiet, public and un- 
interrupted possession of said slave as owners in good faith more than ten years 
sor to the institution of the present suit. She therefore pleads the-prescrip- 
tion of five and ten years as a bar to the plaintiff's action. There was judgment 
in her favor, and the plaintiff appealed. 
, We conclude from the admission of the plaintiff that William Laughlan 
snd the defendant had been in the uninterrupted possession of the slave Jerry 
about twelve years previous to the date of the filing of his petition, on the 20th 
of December, 1854, a sufficient length of time to acquire said slave by prescrip- 
tion with a just title. C. C. 3432. In the absence of proof to the contrary, 
William Laughlan and those holding under him must be presumed to have 
been possessors in good faith. C. C. 3447, 3448. 
But it is contended by the appellant that the sale from Stotts to Laugh- 
flan was an absolute nullity, insufficient to constitute a just title to form the 
basis of prescription, because it was in contravention of a cepstitutional and 
statutory provision of the State of Mississippi, interdicting the introduction of 
slaves into that State as merchandize or for sale. 

Conceding that such an interdiction did exist, of which we cannot take judi- 
dal notice, there is no evidence in the record to show that the slave was brought 
into Mississippi by Stotts as merchandize or for sale. Certainly the recital in 
the sale, that he resided in the State of Arkansas, could scarcely be viewed as 
sfording any proof of such fact, much less the fact that the slave had, as alleged 
by the plaintiff, absconded in 1839 or 1840 from his residence in Tennessee. 
Indeed, for aught that appears to the contrary, Stotts may have acquired his 
title to the slave in Mississippi. 

A bill of exceptions to the admission of the sale under private signature from 
Stotts to Laughlan, in evidence on the trial of the cause below, has been sub- 
mitted to our consideration. It is objected that there was not sufficient proof 
of its execution. W. Pollock, the only subscribing witness, then resided and 
continued to reside at Vicksburg until the time of his death, in the fall of 1848, 
The genuineness of his signature is satisfactorily proved. 

The defendant appears to have made a strict, diligent and honest inquiry and 
search for the vendor, James Stotts, at Vicksburg, and at the place indicated in 
the deed as his residence, in the State of Arkansas, but in vain. It is shown 
that he had never resided in the parish of Carroll, nor that any one had known 
him in the State. None of the witnesses in Vicksburg, whose depositions were 
taken under commission, appear to have been acquainted with his signature or 
his place of residence. 

We think the evidence in the record is sufficient to establish the impossi- 
bility of proving the signature of James Stotts in any other manner than that 
which the defendant has resorted, and that she has brought herself within 
the rule for the admission of such secondary evidence. 9 An. 227; Greenleaf 

m Evidence, §$ 574, 569, 572, 575, 604, 606 and 610. 
It is, therefore, ordered and decreed, that the judgment of the court below 
beallirmed, with costs. 
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EuizasetH Witson v. Moses Henpry et al. 
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When the wife in opposition to a creditor of the husband, in whose favor she had made a formal re. 
nunciaticn, claimed the property mortgaged by him as her separate property— Held ; that a con. 
veyance of the property to the wife, by act under private signature, not recorded, in which the 
consideration of the trangfer was stated to be a partial payment of the amount due to the wile 
from her father’s succession, without its being shown where the father’s succession was opened, or 
what amount the wife was entitled to inherit, was insufficient to rebut the legal presumption of 
title in the community. 


eeek 


\- al 


PPEAL from the District Court of Tensas, Farrar, J. 
L. V. Reeves, for plaintiff and appellant. Z'homas P. Farrar, for defen. 
dants. 

Voornts, J. On the Ist of January, 1855, William C. Wilson, the hug 
band of the plajgtiff, executed a mortgage in favor of the defendant, Moe 
Hendry, on a slave named Jane, and other property, to secure the payment of . 
a promissory note for the sum of $1150; in which act the plaintiff made ¢ for. 

SS mal renunciation of her right of mortgage. 

The execution of a writ of seizure and sale, obtained by the defendant op 
this mortgage, was enjoined by the plaintiff in so far as the same related to the 
slave Jane, whom she claimed as her paraphernal property, alleging that she 
had acquired said slave by inheritance from her deceased father’s succession, on 
the 6th of February, 1850, as evidenced by a transfer to her of that date, 

The injunction was dissolved without damages, and she appealed. 

| Our examination of the evidence has brought us to the conclusion that there 

is no error in the judgment of the court below. An act under private signature, 
dated the 6th of February, 1850, purporting to be a conveyance of the slave Jane 
from Sarah Moore and her husband, David Gay, to the plaintiff for the price 
of $650, in part payment of the amount due to the latter from her father’s sue- 
cession, and which does not appear to have ever been recorded, appears to be 
the only evidence of title in the plaintiff. Nothing shows when or where her 
father’s succession was opened, nor the amount which she was entitled to in- 
herit. This conveyance to her, standing alone, is clearly insufficient, under the 
well settled jurisprudence on the subject, to rebut the legal presumption of title 
in the community to said property. C. C. 2335; 5 An. 368. 

In Wiley v. Hunter and wife, 2 An. 806, where the property mortgaged by 
the husband to the plaintiff, was conveyed to the wife by her brothers and 
sisters, and urged as a dation en paiement for her share of her mother’s succes 
sion, her failure to make proof of what that share was, the court held to be fatal 
to her pretensions. We do not apprehend this to be in opposition to the doe 
trine of the cases quoted by the appellant’s counsel in 1 La. 522; 17 La 296; 
1 Rob. 367; 4 Rob. 115; 2 An. 930, and 5 An. 741, 116. 

Under the peculiar circumstances of this case, we do not think justice Te- 
quires that the appellant should be mulcted in damages, as claimed by theap ~ 
pellee; neither can we allow him any more than the highest rate of conventional 
interest to which he is entitled under the judgment.. 

It is, therefore, ordered and decreed, that the judgment of the court below be 
affirmed, with costs. 


~~ 
— 
Uy 


— LN ls srs cama 


Ser EFEESe BEER BE SSE FF BBE _FRReSBAE . FS 











&2 3 


ZS FF FR srs Fs 


s Ee 


-* 


ap 


y be 








NEW ORLEANS, MARCH, 1857. 


J. P. Watworrn v. R. C. Batiarp. 


Under the 19th Section of the Act of the Legislature of 18th March, 1820, reénacted in 1855, a prosecu- 
tion criminally and a conviction is a prerequisite to the civil liability of a party sought to be made 
fiable for the debts of a vacant estate on the ground of having taken possession of it without 
authority, with the intent of converting the same to his own use. 


PPEAL from the District Court of the parish of Madison, Farrar, J. 

A. T. Steele, for plaintiff and appellant. Stacy & Sparrow, for defendant. 

Mernicx, ©. J. The plaintiff being a creditor of Silas Lillard, deceased, for 
$13,888 13 with interest from February, 1848, has brought the present action 
against the defendant to make him responsible for the debt. 

He bases his right of recovery upon the Act of 18th March, 1820. The 12th 
Section of which was reénacted in 1855, and is in these words, viz: 

“That in case any person shall take possession of a vacant estate or part 
thereof, without being duly authorized to that effect, with the intent of. con- 
yerting the same to his own use, he shall be prosecuted by information, and on 
conviction thereof shall be fined, not exceeding two thousand dollars, to the benefit 
of the State, and shall be, moreover, liable to pay all the debts of the said estate, 
exclusive of the damage to be claimed by the person who may have suffered 
thereby.” Acts, 1855, 400, sec. 9; Bullard & Curry’s Dig., 810, §2. 

The defendant having excepted to the plaintiff’s action, the question is pre- 
sented whether the prosecution by information and a conviction is not a pre- 
requisite to the civil liability of the party to pay the debts of the vacant 
estate ? 

We are not aware of anything in our law analogous to the executor de son 
tort of the common law. Hence the authorities from that source can furnish 
but little assistance on the present question. 

Prior to the passage of the Act of 1820, the liability of the person converting 
the effects of a vacant succession to his own use, was merely in an action in 
damages to the succession for the amount of the injury sustained. 

Perhaps also where all of the goods of the succession were made way with, 
thecreditors might recover to the extent of the injury done him in a demand 
similar to the revocatory action. 

To these remedies, which result from the general provisions of law, the Act 
of 1820 has, in the case of the taking possession of all or any part of the effects 
belonging to a vacant estate with the intent to convert them to the use of the 
taker, added, on conviction, Ist, a fine not to exceed two thousand dollars ; 
Md, a liability to pay all the debts of the estate. 

Inasmuch as this liability ‘‘ to pay the debts of the estate is exclusive of the 
damages to be claimed by the parties who may have suffered thereby,” it is 
seen that the trespasser is responsible to the vacant succession for all the effects 
he may have taken, in addition to the two penalties denounced against him by 
the statute. 

As the Act is so highly penal, we think that it was the intention of the 
legislature to make both penalties depend upon a conviction under a public 
prosecution. That is, we think, the more natural interpretation of the lan- 
guage used according to its order. 
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Moreover, it is hardly to be supposed that the Legislature intended to ine. 
the private citizen with the power, upon the proof of the conversion of g 


article or two of small value to the use of another, to charge that other withw 
the debts with which a succession may be burdened, however large they mig , 


be. ‘ 
The administration of criminal justice is much safer in the hands of pubig 
officers charged with the prosecution of crimes and offences, than in the hands, 
of private persons governed by such preponderating interests. . 
The construction we put upon the statute in question is the same gs thy 


intimated in the case of Mc Masters v. Place, 8 An. 431, although the point now 


made does not appear to have been directly decided in that case. 
The plaintiff in his petition having failed to allege that the defendant had 


been convicted of taking possession of the vacant estate or a part thereof, with. - 


out being duly authorized to that effect, with the intent of converting the samp 
to his own use, the exception is well taken, and the judgment of the lowe 
court must be affirmed. 

Judgment affirmed. 





Succession or Joun O’Keere—On rule taken by G. McCrysta, 
Executor, v. C. De.acrorx. 


The purchaser of property at a succession sale delivered to the notary who was to prepare the act 
of sale and mortgage the cash instalment of the price, and also left with him the notes that were 
to be given in compliance with the terms of the adjudication. The executor of the estate after. 
wards asked the notary to give him $50 of the money on account to pay a bill, which the notary 
did. The notary afterwards absconded with the balance of the money. Held: that the loss should 
be borne by the purchaser. 

In order to make a valid tender the money must be placed in the power of the adverse party. If 
paid into court, it must be with the intention on the part of the debtor that the creditor shall be at 
liberty to take it out of court. If deposited with the notary, as the agent of both parties, it must 
be with the consent that the creditor shall be at liberty to withdraw it if he sees fit, otherwise the 
money is at the risk of the debtor. 

The money and notes could only have been placed at the risk of the succession or executor bys 
formal putting in default, or by a deposit for the benefit of the succession with the express or im- 
plied consent of the executor. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A. McCarthy & T. W. Collins, for the executor and appellant. A. Robert, 
for defendant. 
Merrick, C. J. Two lots of ground in the city of New Orleans were soldat 
a probate sale of property of the succession of John 0’ Keefe, deceased, on the 
80th of December, 1854, to the defendant in the rule, for the sum of $1450, one 
third cash and the residue on a credit of six, twelve and eighteen months, for 
which notes were to be given bearing six per cent. interest until their maturity 
and eight per cent. thereafter, and to be secured by mortgage upon the pre 
perty sold. 


The purchaser delivered to the notary who was to prepare the act of mort, 


gage and sale the instalment of cash on deposit; and, it seems, also left with 
him the notes. 
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qabling him to pay @ bill, and the amount was handed to him by the notary. 
The latter having absconded, the executor demanded, through a Notary Public, 
a compliance on the part of Delacroiz with the terms of sale, and on his refusal 
to comply further than he had already done, he took a rule upon him to show 
cause why he should not comply with the terms of the adjudication and accept 
—- rule is resisted by the purchaser, on the ground that the payment of the 
money to the notary and delivery of the notes was done with the consent of 
the executor, and the same is in itself a compliance with the terms of adjudica- 


tion. 
It is contended on the part of the purchaser, that the case is identical with 


” the case of Breen v. Schmidt, 6 An. 13; that here as in that case, the vendor 


having withdrawn a portion of the funds from the notary, must be presumed 
to have consented to the payment of the money to the notary by the purchaser. 
But it must be remarked, that in the case cited the decision is placed expressly 
gn the peculiar facts of the case, and on the conclusions of the District Court 
upon the facts, which the Supreme Court did not feel authorized to disturb. 

In the case of Brown against the same defendant, in the 7th An. 349, this 
curt, with a slight variation of the testimony, came to a different decision, and, 
itseems to us, the doctrine cannot be extended beyond the case in the 6th An- 
nual, without violating the well settled law on the subject of tender and pay- 
ment. 

In order to make a valid tender, the money must be placed in the power of 
the adverse party. If paid into court, it must be with the intention on the 
part of the debtor that the creditor shall be at liberty to take it out of court. 
If deposited with the notary, as the agent of both parties, it must be with the 
eosent that the creditor shall withdraw it if he sees fit. If not so deposited, 
the property in the money remains in the debtor, the notary is his agent and 
the money is at his risk. C. P. 404, 407; DeGoer v. Kellar, 2 An. 496. 

In the present case the money was delivered to the notary on deposit. And 
it does no appear to have been placed there with the consent of the purchaser 
that it should be withdrawn by the executor. On the contrary, it may be 
hirly inferred from the manner in which the deposit was made, that neither the 
money nor the notes were to be delivered to the executor until the further con- 
sent of the depositor should be manifested, and a satisfactory certificate of mort- 
gage produced. 

Now, did the borrowing of fifty dollars of the notary by McCrystal change 
the character of the deposit, and place the money and notes at the risk of the 
Succession of O' Keefe ? 

We think this can hardly be affirmed. The money and notes could only be 
placed at the risk of the succession or executor by a formal putting in default 
bya deposit for the benefit of the succession, with the express or implied 
wnsent of the executor. 

Here the deposit cannot be considered as so made, for the depositor, it is to 
bepresumed, did not intend to part with the control of the property, the money 
iad notes deposited, until he had obtained from McCrystal a satisfactory 
title. 


the money had been paid to Monaghan, the Notary Public, McOrystal Svcoxsstom-or 
asked him (Monaghan) to give him $50 dollars on account, for the purpose of . 
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Svccsssiox orf The money borrowed by McCrystal of the notary appears to have} e 
matter between them, (McCrystal and the notary.) It was borrowed “nu 
count.” It does not appear to have been demanded of the notary, ag 
belonging to McCrystal, as executor, but as money belonging: to the note 
and which was to be replaced probably when the price was received of the - 
chaser. The money received from the notary was not shown to have vende 
ceived on account of the succession, and it must be presumed it wag for some 
private object of Mc Crystal. 

The unfaithfulness of the notary in loaning to Mc Crystal a part of the 
of his principal, if the money lent was really a part of the same, has proved 
less injurious to the purchaser than it would have been had the notary been 
faithful depositary up to the day ony of his departure with the whole, Whi 
was loaned to McCrystal has been saved, and as the latter has offered to retum 
the same to Delacroix, who has refused to receive it, it may be considered a 
so much of the first instalment already in the hands of the executor. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the District Court be avoided and reversed, and that the said mk 
taken upon the said Cyril Delacroix be made absolute, and that he be orden 
to comply with the said terms of the sale made the thirtieth day of December 
1854, fifty dollars of the instalment in cash being considered as already inthe 
hands of the executor, to the credit of the said Delacroiz, and it is further 
ordered, that the defendant pay the costs in both courts. 





SEF B25 F 28 os set 





RS etn ee 
gn AA sR Ee a 


en ee sco 

eet 

A 

Wow Junex, Tutrix, v. L. F. Hezeav. ‘ (wh 

An appeal from an order submitiing a cause to referees is premature and will be dismissed. “a 

PPEAL from the Second District Court of New Orleans, Morgan, J. amo 
| L. Eyma and J. 8. Whitaker, for plaintiff. J. L. Tissot and E. Fileul, Nor 
) for defendant and appellant. A 
Bucnanan, J. The defendant has appealed from a decree of the following eut 

tenor: Tal 

“It is, therefore, ordered, adjudged and decreed, that the plnintifis are ee pric 

titled to have an account of all the receipts and expenditures of the whole of df) 


the property known as the cemetary of St. Vincent de Paul, and that the books 
and papers of said cemetary, in whose hands soever they may be, be referred to 
auditors, to be selected by the parties, in order that an account may be stated 
between them.” 

A motion is made to dismiss the appeal on the ground, among others, that 
“the judgment appealed from is wap final, and does not divest the inferior 
court of its jurisdiction over the case.’ 

We think this ground is well taken. It was decided in Davis v. Press 
Martin 422, that an appeal from an order submitting a cause to referees me 


a) 


mature. 
It is, therefore, decreed that this appeal be dismissed, at the costs of li 
lant. et 
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Jaues W. Boatner, Administrator, v. Srepuen Yarsoroven. 



























fo action lies for the price of fraud. The law leaves parties who traffic in forbidden things and 
then break faith with each other, to such mutual redress as their own standard of honor may 


award. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Smith & Pond, for plaintiff. Bowman & Delee and Muse & Hardee, for 
defendant and appellant. 

Sporrorp, J. This suit is the sequel, and we trust the final sequel, of the 
case of Muse, syndic, v. Yarborough et al., decided as far back as 1838, and 

in 11 La. 521. 

By the result of that suit, lias Boatner (in whose right this action was 
ought) was evicted of property estimated to be worth about $27,000, of which, 
by the expenditure of about $5000, the creditors of the original owner, John 
Butwick, were sought to be defrauded, by means of a scheme first concocted 
between the present defendant, Yarborough, and the said Bostwick, and after- 
wards persistently prosecuted by their confederate, L'lias Boatner, deceased. 

Yarborough had become security for Bostwick to Reynolds, Byrne & Co., in 
the amount of five thousand dollars. His object was, first, to save this sum, 
a then to aid Bostwick in defrauding his other creditors. For that purpose, 
he took a mortgage and pledge of all his valuable property, procured from him 
aconfession of judgment for $5,500, and made a levy upon the property mort- 
gged and pledged to secure this sum. 

At this juncture, on the 14th January, 1834, the deceased, Zlias Boatner, 
(whose administrator brings this suit) appeared with MV. Boatner, and took 
from Yarborough a notarial transfer of all his interest in the mortgage, pledge, 
judgment and seizure, for which they promised to give three promissory notes, 
amounting to $5,164, and payable respectively on the Ist April, 1834, the 1st 
Leu, November, 1834, and the Ist November, 1835. 

After the passage of this notarial act, Elias Boatner took control of the ex- 
wing ution already levied upon all the property of Bostwick, and on the 3d of Feb- 
mary, 1834, it was adjudicated to him and his associate M. Boatner, for the 
> el price of $5,605, enough to satisfy the judgment confessed by Bostwick in favor 
leat | of Yarborough, and by the latter transferred to Boatner. 
00ks Having thus, as he supposed, secured the property, Boatner, on the 15th of 
ed to February, gave Yarborough his three notes, as promised in the notarial act of 
tated «=f the 14th January, and secured them by mortgage. 
The first of these notes, it will be observed, fell due on the 1st April, 1884; 
that but it was not paid. 
erior On the 11th April of that year Elias Boatner was served with citation and 
is the petition in the suit of Muse, syndic, v. Yarborough et al. This petition in 
al, | tename of the creditors of Bostwick, who made a cession immediately after 
; pre- Butner had swept off his available property through the judgment in favor of 
| Tarborough, distinctly charged Bostwick, Yarborough and Boatner with hav- 
ppeb itgconspired to defraud the creditors of Bostwick, through the machinery of 
their mortgage, pledge, judgment, transfer, Sheriff’s sale and purchase in the 
tame of the Boatners, as the following extract will show: 


“Your petitioner represents that the said Yarborough and the said Boatners 
$2 
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well knew that the said John Bostwick was insolvent, and intended gy 
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creditors as soon as he had made the arrangement with them by which, ag] 
thought, all of his valuable property would be screened from the claims of } 
creditors, and knowing this fact, they assisted and participated in the 
ment.” 

The petition prayed that the judgment, transfer, seizure and sale be 





to be null and void, on account of the fraud which infected them to the 7 


of the creditors of Bostwick. 

Upon the trial of the suit contradictorily with Boatner and Yarborough, 
verdict was rendered in favor of the plaintiff generally. There was judgment 
pursuant to the rule, and the defendants appealed to the Supreme Court, when 
they seem to have made common cause in seeking to get rid of the judgment 
upon purely technical grounds, and not by a denial of the fraud. 

The judgment of the District Court was affirmed. 

Boatner’s representative now sues his confederate Parborough to recover the 
price he was to pay the latter for the. mortgage, pledge, judgment and seizur 
which have thus turned to ashes in his hands. He contends that Yarborough 
warranted their existence as valid claims, and that the warranty has been fi 
sified by the the eviction which followed the suit of Muse, syndic. 

He alleges that he has paid the three notes he gave for the price. Yap. 
borough denies this fact, and in support of the denial produces the original notes 
uncancelled. 

But Boatner says that the contract was in effect novated, by giving another 
note of $8,000 to Yarborough, which the latter surrendered in execution under 
the judgment of Reynolds, Byrne & Co. against himself as surety for Bostwick, 
for which he took the mortgage and pledge as an indemnity. This noteof 
$8000 the plaintiff contends was given in lieu of the first three n and was 
bought in on twelve months’ credit by Boatner, the maker, when it was sod 
under the judgment of Reynolds, Byrne & Co. v. Yarborough, and that having 
paid his twelve months’ bond to Reynolds, Byrne & Co., on the 27th of Jung 
1836, he has thus extinguished the obligation he gave as the price of the claims 
of Yarborough against Bostwick. In confirmation of this view, he relies upon 
the fact that Yarborough, on the 3d of January, 1837, cancelled the mortgage 
given him by Boatner to secure the payment of the first three notes. 

If these assertions be true, as conjectured by the District Judge, they cm 
vict Boatner as a conspirator with Yarborough to carry out a scheme of fraud 
after full notice. 

For it will be observed that the $8000 note was given by Boatner to Yar 
borough on the 25th April, 1834, payable 1st June, 1836, and we have already 
stated that the petition of Muse, syndic, against Yarborough and Boatner, @ 
annul their transactions, was served upon Boatner on the 11th April, 1804 
An innocent purchaser in good faith, after service of that petition, could net 
have renewed and augmented his obligations to a fraudulent vendor who had 
deceived him. . 

The District Judge says it is clear that Boatner has paid for Yarborough the 
execution that Reynolds, Byrne & Co. issued against the latter, that he ha 
been evicted from the claims and mortgages which the latter transferred to him, 
and that it is but sheer justice that one who has thus paid the debt of another 
should be reimbursed. That Yarborough was under a natural obligation tor 
imburse Boatner may be conceded. 
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judicial tribunals should not be called upon to adjust the balance of profit 
” jp loss between joint adventurers in iniquity. No action lies for the price of 
‘and. The law, whose mission is to right the innocent and to enforce the per- 
formance of licit obligations only, leaves parties who traffic in forbidden things 
. gpd then break faith with other, to such mutual redress as their own standard 
of honor may award. 
It is, therefore, ordered, that the judgment of the District Court be avoided 
sod reversed, and this suit be dismissed, the plaintiff paying costs in both 





Mexnicx, C. J., recused himself, having been of counsel for defendant. 
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; L. H. Dearmonp v. Epiza M. Courtney. 

ZUNE, 

rough Mithough the entire interest of a co-heir in a succession fallen to him may be seized and sold under 

n fal. execution at the instance of a creditor of the heir, the Sheriff is not dispensed from the necessity 
of seeing that a description of the property seized be given in as accurate a manner as the nature 

Yor. of the case will allow, so that bidders may know what they are bidding for, and the property of 

the debtor may not be unnecessarily sacrificed. 

otes When the proportion of the heir’s interest in the succession was not given, either in the return of 
the Sheriff or the advertisement of the sale, and it did not appear how many heirs there were, nor 

other of what property the succession consisted, nor what was the amount of the inventory, the sale 

j was properly declared illegal and void. 

; Aste plaintiff, previous to bringing his action to annul the judgment, made a tender of the amount 
tick, for which his rights in the succession had been sold, and which had gone to the payment of his 
ote of judgment debtor, it was not necessary to make him a party to the suit to annul the Sheriff's sale. 
d was — = , 

sold PPEAE from the District Court of East Feliciana, Ratliff, J. 
} — 

: J. 0. Fuqua, for plaintiff. Muse & Hardee, for defendant and ap- 
pty pellant. 

J . . 
sel Srorrorp, J. The defendant appeals from a judgment annulling a Sheriff’s 
‘ue gale at which she was a purchaser. 


The plaintiff, before attacking the validity of the sale of his property, made 
‘oe atender of the amount which the defendant had bid for it, and which had gone 
to the satisfaction of his judgment debts. As equity and good conscience re- 


ai quired, the defendant has been allowed that sum in the judgment from which 
she appeals. 
Tor Three defects are specially relied upon in the plaintiff’s petition as reasons 


realy for annulling the sale. It is necessary to notice but one. 
He alleges that ‘neither the seizure made by the Sheriff nor the advertise- 


pr pent under which said pretended sale was made, contained any such descrip- 
1834. , . : : 
1d not tin of the property pretended to be seized and sold as is required by law, nor 


o had my such description as woyld enable the appraisers properly to estimate the 
ame, or the bidders to know what they were buying.” 

yh the . The description was this: ‘All the right, title, interest, claim and demand 
va of the defendant, Z. H. Dearmond, in and to the succession of his mother, 
> bim, Hlizabeth Dearmond, \ate of said parish, deceased, and all the right, title, in- 
valle terest and claim of said Levi H. Dearmond in and to the movables, immovables 
ee td slaves of which said succession is composed.” 

| } “Under the strict Tules which have been applied to forced expropriations of 
9 Poperty, we think this description was too vague. 





YARBOROUGH. 
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It is true the eventual interest of an heir in an unliquidated suc 
generally very hard to be appraised. Such a sacrifice of property wag 
hended from this source in France thaf the Napoleon Code (Art. 2205) forbade. 
the personal creditors of the heir to expose at sale the undivided portion of g 
co-heir in the immovables of a succession prior to a partition. And in ou . 
former Code this prohibition was perhaps wisely extended still further; “Th, 
undivided share belonging to a co-heir inva succession cannot be seized on exe. 
cution, but the creditors have the right to demand a partition of the estate be. 
tween the co-heirs.” Code of 1808, p. 490, Art. 6. 

In the new Code this Article was omitted, and in Noble v. Nettles, 3 R. 153, 
it was held to have been repealed by the great repealing statute of March 
1828. In that case, and the subsequent case of Mayo v. Stroud, 12 R. 106, 
the doctrine was recognized that the gntire interest of a co-heir in a succession 
fallen to him may be seized and sold under execution at the instance of g 
creditor of the heir by pursuing the requisite formalities. The warrant fo 
such a doctrine was held to be found in the Article 647 of the Code of Practice, 
which declares that ‘if the debtor has neither movables nor slaves nor im 
movable property, the Sheriff may seize the rights and credits which belong f 
him, and all sums of money which may be due to him in whatsoever right 
unless it be for alimony or salaries of office.” 

But this doctrine does not dispense the Sheriff from the necessity of seeing 
that a description of the property seized be given in as accurate a manneras | 
the nature of the case will allow, so that bidders may know what they are bid- 
ding for, and the property of the debtor may not be unnecessarily sacrificed 
as it appears to have been in this instance. In this case the proportion of the 
heir’s interest in the succession was not given either in the return of the seizure 
or the advertisement of sale. It did not appear how many heirs there were 
nor of what property the succession consisted, nor what was the amount of 
the inventory. 

In Gales v. Christy, 4 An. 295, our predecessors held that “the judicial sale 
to the plaintiff of the rights, interests, claims and demands of the heirs of 
Thomas Beale, sr., in right of their inheritance of their deceased father, on their 
mother and tutrix, was void, by reason of the vagueness and insufficiency of 
the description of the thing sold. The nature of the rights, interests, claims 
and demands should have been stated in such a manner as to give biddersa 
clue to their value. Art. 647 of the Code of Practice, authorizing the seizure 
of the rights and credits of the debtor when he has neither movable nor im 
movable property nor slaves, does not dispense with a proper description of the 
rights and credits seized. The seizure and sale in this case were illegal and 
void.” 

The present case falls within the reason of the rule thus announced in Gala 
v. Christy. 

. The appellant contends that the plaintiff js concluded by a judgment home 
logating the final account of the administrator of the succession of Zlieabetl 
Dearmond, whereon the defendant was placed as the transferree of his interest 
as heir by virtue of the Sheriff’s sale. But the plaintiff was not a party® 
that decree, and is not bound by it. 

It was also contended, at a late stage of the proceedings in the court below 
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that the plaintiffs in execution, under whose judgments the defendants im this’ 
suit purchased, should have been made parties to the present action. oe 
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z bare no interest in it, as the money which they received from the purchaser at 
the Sheriff's sale has been refunded to her by the judgment, and she can have 
pocaim upon them. She is reinstated where she stood before the purchase, 


fe : snd justice has been done to all parties. 
our - Judgment affirmed. 
The Menaicx, O. J., recused himself in this cause, having been of counsel. 
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: 1. N. & S. J. Bennerr v. Mary C. Bennerr, Administratrix, et al. 
sion fhe adjudication to the husband of property as held in common with the minor children, when such 
fs property was in fact the paraphernal property of the deceased wife, does not divest the children of 
| their title. 

for Nor is such a title sufficient to form the basis of prescription under Article 3444 of the Civil Code. 
ice, 

im PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
g to Muse & Hardee, for plaintiffs. Ellis & Haynes, for defendants and ap- 


pellants. 
Voornes, J. This is an action of partition. In 1853 Bartholomew Ben- 


- 


ing net died intestate in the parish of East Feliciana, where his succession was 
ras opened. His first wife, Sarah Bennett, died in 1828, leaving four children as 
bid- the issue of her marriage with him, to wit: Naney Leonora, Sarah Jane, 
ced, Virginia and Loretta Ann Bennett. On the 8th of August, 1838, he caused all 
the the property to be inventoried as acquets and gains of the community, and to 
pure be adjudicated to him at the price of the appraisement under the advice of a 
ere, fmily meeting held on the 28th of the same month. This appears to have 
t of been the only step taken by him in relation to the settlement of the estate of 

his deceased wife. It does not appear that he ever rendered any account as 
sale natural tutor to his minor children. His daughter Virginia, married to Mat- 
3 of theo Bowman, died in May, 1841, leaving an infant, who survived her until 
heir the 17th of June, 1841. Loretta Ann died in 1850, leaving her father and two 
y of sisters, Nancy Leonora and Sarah Jane, the plaintiffs, as her legal heirs. By 
‘ims his marriage with Vary C. Flynn, the defendant, the deceased left six minor 
rsa dildren, to wit: Emma, Lucinda, Cynthia, Orra Amanda, Mary and Zach- 
pure wiah T. Bennett, represented by their mother and natural tutrix, and William 
im- ¥. Chapman, as under tutor, who is also a party to this suit. mma was 
‘the born the 8d of December, 1849, and died the 11th of September, 1856. The 
and plaintiffs claim a slave named Letty and her increase as the separate or para- 

penal property of their mother, Sarah Bennett, who acquired the same under 
ale the last will of her deceased father, Jesse Bennett ; which last will was declared 

te be valid by the then Parish Judge, on the 29th of November, 1819, and duly 
mo teorded in his office. The testator required that the slave Letty should be 
beth praised, and after deducting the amount of her hereditary share from such 
rest wpraisement the legatee was required to account to his co-heirs for the sur- 
yt | plus 


From the documents annexed to the bills of exceptions in the record, which 
wethink should have been admitted on the trial below, the following facts may 
bededuced in relation to Jesse Bennett's Succession: On the 7th of. October, 
1820, the movables were sold at auction and produced the sum of $535 81. 
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the sum of $350 was included as the value of the slave Letty, was made hei 
tween the widow and heirs of the deceased, allotting to the former, under 


will, the sum of $2900, and to each of the heirs the sum of $86 36 4-11, after 


deducting their respective collations and adjusting their several accounts The 
account of Sarah Bennett is thus stated : 


cts tidecebehacende sett 6h406o66 seen eae $86 36 4-11 
Balance due her on payment of debts..................... 2 40 
$88 76 
Deduct amount of her collations...................eee00. 70 00 
a a clans ta gidgleace Wie ee $18 76” 


From this we think it is clear that the title to the slave Letty was vested in 
Sarah Bennett as her paraphernal property. It is equally clear, under the de 
cision of the Rivas case, 13 L. 160, that the adjudication to Bartholomew Ben. 
nett did not divest his children of their title to this property. 

But it is contended, that the receipt of the price by the plaintiffs, particularly 
Nancy Leonora, amounted to a ratification of the adjudication. Were wets 
give full effect to the deposition of A. Levi, annexed to the defendant's bill of 
exceptions, still we do not think the evidence would be sufficient to establish 
a legal ratification, 13 L. 175. 

We think it is clear that the alleged adjudication is not a sufficient title to 
form the basis of the prescription relied upon under Article 3444 of the Civil 
Code, as it is not a title translative of property in the slave Letty. From the 
view which we have taken of the case, it follows that the interest of the respec. 
tive parties in the slaves in question must be regulated in the following manner, 
to wit: On the death of Loretta Ann one-fourth of her interest descended to 
her father and the remainder to her sisters, half-sisters and half-brother, in ac 
cordance with Article 909 of the Civil Code. On the death of Emma, the one- 
fourth of her interest vested in her mother and the remainder in her sisters and 
brother, as in the other case. The hire of the slaves must be regulated on the 
same principle. From the evidence we are not prepared to say that there is 
any material error in the conclusion of the Judge a quo as to the hire of the 
slaves. All the heirs are entitled to claim the hire or revenues derived from 
the slaves held as the separate property of their deceased father. The estimate 
fixed therefor does not appear to us to be unreasonable. 

By the admission of the parties in the record it appears that the sum of $500 
was paid as the price of the slave Peter; during the existence of the community. 
As this payment does not appear to have been made with the separate funds of 
the deceased, we think the Judge @ quo erred in refusing to allow it as a credit 
to the community. 

The Judge also erred in referring the parties to a notary to make a partition 
between them without having previously directed the manner in which the 
same should have been made, either in kind or by licitation. C. P. 1027: C.. 
1267; 1 R. 512. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed, and that the cause be remanded for further proceed- 
ings according to law, the plaintiffs and appellees to pay the costs of this appeal. 

Mr. C. J. Merrick recused himself as having been of counsel. 


On the 8th of June, 1822, a partition of the slaves, estimated at $3858, in which | 
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Bensamin Orr v. Home Murvat Insurance Co. et al. 


Insurance companies cannot be made liable in an action for damages, for having conspired and 
agreed with each other that they would not insure any boat in which a particular person should be 
employed, in order to prevent that person from obtaining employment. 

The defendants had the right, separately or acting in concert, to decline taking any risk in any boat 
on which the plaintiff should be employed as master. 

Gourts can enforce only legal obligations and redress injuries to legal rights. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

A Tappan & Holt, Benjamin, Bradford & Finney, for plaintiff and appel- 
int. VM. M. Cohen, George Eustis and J. B. Eustis, for defendants. 

Mereicx, C. J. This action is brought to recover of the defendants, three 
insurance companies, damages for a conspiracy. The plaintiff alleged in his 
petition, in substance, that he was the master of the steamboat Red River, that 
he was receiving one hundred and fifty dollars per month as wages; that by 
means of his skill and experience and good reputation he was able to obtain 
employment and earn a competent livelihood for himself and family; that the 
defendants maliciously, and without any cause except that the plaintiff, under 
the instructions of the owner of the said steamboat, had charged eight dollars 
per freight on certain cotton, and five dollars per barrel on certain beef 
and , and two and one-half dollars per barrel for sundries taken from the 
steamboat Julia Dean at Jacksonport, on White River, to New Qrleans, which, 
on account of the difficulties of the navigation, were reasonable charges, com- 
bined and confederated together and agreed that they would not insure any- 
thing on any steamer on which the plaintiff might be employed, nor adventure 
any risk on such steamer, by reason whereof the owner of the steamboat Red 
River discharged petitioner from his occupation as master on said boat, and 
petitioner finds himself excluded from his business of steamboat navigation and 
from all useful and honorable employment, and deprived of all means of liyeli- 
hood for himself and family, and that he has been damaged $30,000 

The defendants excepted on the ground that plaintiff’s petition disclosed 
no cause of action. The exception was sustained, and the plaintiff has ap- 
pealed. 

Undoubtedly, either of the defendants had the right separately to decline 
taking any risk on any boat on which the plaintiff should be employed as 
master. Nor could the motives of the company be questioned ; whether they 
were malicious and with the sole design of injuring the plaintiff or not, would 
be entirely immaterial in a legal point of view so long as there was no contract 
om their part and no legal obligation to insure such boat. Courts can enforce 
oly legal obligations and redress injuries to legal rights. 4 Rob. 68; 8 
Rob. 84. 

Does the fact that the three insurance companies conspired and agreed with 
@ch other that they would not insure on any boat on which the plaintiff 
should be employed, in order to prevent him from obtaining employment, 
change the character of their acts? 

It is difficult to perceive in what respect the combination of three insurance 
dffices out of all of the companies of this city should change the character of 
sels otherwise conceded to be lawful. The companies had the right to say, 








v. 
Home Ins. Co. 
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separately, that they would not insure any boat on which the plaintiff 
be employed, and we can see no good reason why the three companies, as 
they felt themselves aggrieved by plaintiff’s charges or not, might not Say 80 
concert. 

We have not deemed it necessary to advert to the distinctions of the 
law on the subject of the indictment for a conspiracy, and the action on the 
case in the nature of a conspiracy, nor to consider whether cases may Dot arise 
in which combinations to do acts otherwise lawful may not occasion injuries 
which will sustain a civil action. , 

It is sufficient for the purposes of the case to decide that the facts alleged in 
this case are not sufficient to sustain the action. The inconvenience whid 
the plaintiff has suffered is but a damnum absque injuria. 
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Judgment affirmed. 

tka anita i ae The de 
tiff, | 
plair 
Henry E. Moore v. Corning & Co. et al. = 
The plaintiff residing in Missouri sent an endorsed note te J. J. Anderson & Co. at St. Louis, with nneee 
instructions to forward the same for collection to New Orleans, where it was payable. The note beca 
was sent to Corning & Co. at New Orleans, who caused it to be protested by a notary for non take 
payment. The notary, under the instruction of his employers, sent the notice of protest for the The de 
endorser to J. J. Anderson & Co. Held: that the notary was exonerated from the obligation of debt 
giving notice to the endorser. whic 

The agents, Corning & Co., were only bound to give notice of the dishonor of the note t& their 
principals, and could not be held liable to the plaintiff whose interest in the note was not disclosed i’ 

to them by their principals. 

and : 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Thomas Hunton, for plaintiff and appellant. George ZFustis, for de 
fendants. 

Voornies, J. The plaintiff seeks to make the defendants liable, in solida, 
for the payment of a note of which Z. 7. Leblanc was the maker, and W. Beaty 
the endorser, asdamages. He alleges that said note, which he held as endorses, 
was enclosed by him to J. J. Anderson & Co., at St. Louis, with instructions 
to forward the same to New Orleans, where it was payable at the banking 
house of Benoist, Shaw & Co., for collection; that it was accordingly sent to 
Corning & Co., who caused it to be protested for non-payment, by Thomas 
Layton as notary public ; and, that in consequence of the latter’s failure to give 
legal notice of protest, the endorser was discharged, and the maker proved to 
be insolvent. 

The grounds disclosed by the evidence, in our opinion, are insufficient to 
make the notary liable. The note clerk of Corning & Co. testified on the trial 
below, that he instructed the notary, under the authority of his employers, to 
inclose the notice of protest for the endorsers to J. J. Anderson & Co., at Bt 
Louis. The clerk of the notary shows that no inquiry was made as to the 
residence of the endorser ; that he enclosed under those instructions the notices 
of protest for Beaty and Moore to J. J. Anderson & Co. at St. Louis, and also 
mailed one to LeBlanc at Plaquemine, La., where the note appears to have 
been made and dated. It is, therefore, obvious that the notary was thereby 
exonerated from the obligation of giving notice to the endorser according to the 
requirements of the statute of 1827. 





“BSPTRES PL EEFS SEEPA2EE SEZ Ex 










es 


roa @ 


ae 


rR ESSE F 


9 


s&Es sa 


FLSsk Fe 










eee 68 





NEW ORLEANS, APRIL, 1857. 


Dxteither can Corning & Co. be held liable to the plaintiff, whose interest in 
Be tote was not disclosed to them by J. J. Anderson & Co., for whom they 
E geted as agents. Under the well settled rule of the commercial law, which we 
" snsider undisturbed by the statute of 1827, providing a new and convenient 
mode of proof, they were only bound to give notice of the dishonor of the 
pote to their principals, and not to the endorser, even had they known his 
juidence. 12 R. 127; 1 A. 369, ; 9 A. 27, 
Judgment affirmed. 


Tuomas S. Morean v. C. C. Laruropr. 


he defendant, who was a private banker, being sued for a cash deposit made with him by the plain- 
tif, pleaded, by way of reconvention, that he had credited the amount on a protested draft of the 
plaintiff in his favor for a larger amount. Held; That plaintiff and defendant being both resi- 
dents of New Orleans, and the reconventional demand not being connected with plaintiff’s original 
demand, proof of the reconventional demand was properly rejected. 

Qonceding the answer to be equivalent to a plea in compensation, the defence could not be sustained, 
because, under our jurisprudence, as now settled by frequent decisions, P tion does not 
take place in the confidential contracts arising from irregular deposits of this nature. 

The depositary is not authorized to apply the funds on deposit in his hands to the payment of the 
debts of the depositor, except there is a special mandate from the depositor, er a course of dealing 
which will justify such application of the funds. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J." 
Beajamin, Bradford & Finney, for plaintiff. M. M. Cohen, for defendant 
and appellant. 

Merrick, C. J. The plaintiff sues the defendant for $615 39, it being the 
balance of cash on deposit with the defendant, on the 24th day of May, 1853, 
sa private banker, conducting business under the style of “Insurance and 
Banking Agency.” . 

Defendant reconvenes, and, admitting that there was that amount in his hands 
to the credit of petitioner, alleges that he indorsed (credited) it on a bill of ex- 
change dated 23d day of March, 1853, payable thirty days after date, to the 
oder of defendant, for fourteen hundred dollars, and drawn on George Nichols, 
df Shreveport, La., and protested for non-payment. The defendant claims 
judgment for the balance due upon the draft, after crediting the balance on de- 
pait in favor of the plaintiff. 

On the trial, the defendant offered the testimony of 0. P. Miller and others 
toprove the facts set forth in his answer and plea in reconvention, and that, 
having received the money sued for, as a banker, according to the custom of 
tanks and bankers, he had a right to withhold the same on account of debts 
held by him against Morgan. 

We are not prepared to say that the Judge erred in excluding this testimony. 
There was no allegation in the answer that there was any particular custom in 
New Orleans more favorable to banks and bankers than other persons holding 
Money on deposit, and the witnesses appear to have been offered to express an 
pinion on plaintiff’s case. Both plaintiff and defendant being residents of 








NeW Orleans, the reconventional demand not being connected with plaintiff’s 
_ tiginal demand, could not be maintained, and proof of the same was properly 
| Mefused. But if it be conceded that the answer is equivalent to a plea in com- 
38 
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pensation, still we think the defendant must fail in his defence. For 









might be the opinion of the court, were the question presented for hen, . ave 
time under Article 2934 of the Civil Code, we think it must now be ¢ 5 igent 
as settled law, in the confidential contracts arising from irregular AM 
this nature, that compensation does not take place, and that the the j 
not authorized to apply the funds on deposit in his hands to the paymentg Ju 
the debts of the depositor, except there is a special mandate from him, the de 
positor, or a course of dealing which will justify such application of the fund 
See Breed vy. Purvis, Wood & Co., 7 An. 35, and Bludworth vy. Jacobs, 2 An 
25; 10 Rob. 200; and Bogart, Williams & Co. v. Egerton, 11 An. 7%. 

The conclusion arrived at by this court in the cases cited, is in conformity Ww 


with those of Toulier and Marcadé on Article No. 1293 of the Napoleon Code, 
which is identical with Article 2207 of our own code. This Article declans 
that compensation does not take place against a demand for the restitution of 
a deposit or a loan for use. 

The argument is briefly this: under the Roman law and the former lawof 
France, (and the same may be said of Louisiana,) compensation did not take 
place in the case of an irregular deposit. Legis. 24 and 25, Dig. 16, 3; Pothier 
on Obligations, sec. 625. The Article ought to be understood as embracing 
the principle of the Roman law as to irregular deposits, because, as it is not 
possible that compensation can take place in the case of the regular or special 
deposit, it is but reasonable to suppose that the law-giver was not formally pro 
hibiting that which was impossible, but, on the contrary, that he was prohibit 
ing something which, without the prohibition, might easily happen, For 
example, if a suit be brought to recover a specific thing, as a watch, or a pac 
ket of notes enclosed, or a sealed box of coins, the action is for the identical 
thing deposited, and it partakes of the nature of an action in revendication 
C. C. 2932, 3189. 

It is obvious that compensation cannot be pleaded against an action of this 
kind, because compensation can only take place where a sum of money ors 
quantity of consumable things is demanded. On the other hand, in the imme 
gular deposit, it is not expected that the identical thing deposited will bere 
turned, but only an equal quantity of other things of the like kind. Thereis 
then, in the nature of things, nothing which prevents compensation from taking 
place in the case of the irregular deposit, where the plaintiff, from other causes, 
owes the defendant an equal sum of money or quantity of consumable things 
as those demanded of the depositary, except the confidential relation in which 
the depositary stands towards the depositor. It is, therefore, but reasonable to | 
conclude that the Legislature intended to prohibit compensation from taking 
place in the irregular deposit on account of the confidential nature of the com 
tract. See Pothier on Obligations, No. 625; 7 Toul. No. 385; 4th Mareadé, 
Art. 1293, No. 830. 

The force of the argument is somewhat weakened from the fact that compen 
sation is also prohibited in the case of the loan to use, the commodatum, AS 
compensation cannot take place in this kind of contract any more than in the 
special deposit, it may be replied that the Legislature might as well be under 
stood to prohibit the one as the other, particularly as Article No. 2934 has de 
clared that the only real deposit is where the depositary receives a thing to 
preserved in kind, without the power of using it, and on the condition that he 
is to restore the identical thing. se 
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" <[phowever, compensation in the case of the irregular deposit is not prohi- 
” ited by Article 2207 of the Civil Code, then that portion of the Article cited 
jgentirely meaningless and absurd. 

é the case is not free from difficulty, on the whole we conclude that 
the judgment of the lower court ought to be affirmed. 


Judgment affirmed. 


i 


oe 





Wwow Berny Dovvitre v. Sun Murvat Insurance Company or New 
York. 


Where, by the terms of the policy of insurance, the party desiring to be insured, upon any particular 
shipment of merchandize, was bound to present to the Insurance Company an invoice of the 
goods, and pay or secure the premium to the company— Held : That on a policy of insurance in 
this form, there must necessarily exist as many contracts of insurance as the endorsements upen 
the policy of separate shipments of goods; that such contracts only became complete when the 
invoices of the goods were presented and endorsed upon the policy. 

The assured under such a policy could not recover from the underwriters for the loss of goods the 
shipment of which did not appear by any bill of lading, and of which no invoice had been furnished 


to the company previous to the loss. 
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PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. Bermudez and £. Filleul, for plaintiff. G. Schmidt and J. A. Maybin, 
for defendants and appellants. 

Merrick, C. J. This suit is upon a policy of marine insurance. As. we 
dhall decide this case upon a single point, we do not deem it important to reca- 
pitulate all the facts, nor to notice the other questions presented by counsel in 
the elaborate briefs and arguments presented in this case. We shall assume 
that the plaintiff had an insurable interest in the goods lost ; that the suit was 
brought by proper parties, and that the preliminary proof was made. 

The original policy which was delivered on the fourteenth day of December, 
1850, and was on goods and merchandize to be laden on board vessels, 
contained this clause : 

“This insurance is declared to be on merchandize, as interest may appear, 
adding ten per cent. to invoices. The risks to attach from the time of shipment, 
which are to be reported to the insurers (on receipt of invoices) for indorse- 
iment.” 

On the 13th March, 1854, this modification was indorsed on the policy: “It 
isagreed that this policy shall cover merchandize to the address of the assured, 
fom European ports to New Orleans, via Boston or New York, subject to addi- 
tional premium as per tariff.” 

Amédée Berny Douwville, a member of the firm in which the plaintiff held 
the chief interest, having, in the summer of 1854, purchased a quantity of " 
goods in Paris for the house in this city, wrote home, on the seventh of Sep- 
tember, that his purchases were made, with the exception of a few articles for 
Which he should wait until the last moment, in order to have the latest fashions ; 
ind he announced that he had retained his passage aboard the steamer Arctic 
forthe 20th of September, and that he would leave Paris on the 15th or 16th 
fir London, to purchase fashions and “ nouveautés.” 

After this letter was received, viz: about the 8th or 10th of October, a clerk 
@ the firm informed the agent of the Insurance Company that Mr. Douwville 
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was about to leave France with goods by the Arctic. The clerk was 

at the insurance office, “that it was all right, but that they would bee 

led to wait the receipt of the invoice, in order to indorse this on the am 
It is apparent, that at this time the members of the plaintiff’s firm in New 


Orleans had no knowledge whether Amédée Berny Dowville had carried “7 


his intention of purchasing more goods in Paris or not, nor what wag the 
amount of goods he intended to bring with him ; hence, at this time, there was 
nothing definite agreed upon which could be indorsed on the policy, andgy 
premium was offered to be paid the company. 

Amédée Berny Douville and a Miss Eliza Revelle (who was also sent out to 
Paris to assist in the purchases) sailed in the Arctic and perished in that j} 
fated vessel. 

Sometime after the loss of the steamship was ascertained, an agent of the 
house in Paris informed them by letter of the amount of goods which it wa 
supposed Mr. Douville and Miss Revelle had with them, and furnished a ist 
showing the amount and value and the various houses in Paris from whom the 
merchandize was purchased. The amount was 16,565 95-100 francs. The 
goods never reached New Orleans. 

The testimony renders it probable that this amount of merchandize wy 
packed in the trunks of these two persons and lost with them on the 27thof 
September. No bill of lading appears to have been taken of the steamer, nor 
any other evidence that the merchandize was shipped as a part of the cargoof 
the vessel. How these goods were carried in the trunks of the parties through 
England, is not explained. 

After the list of articles was received from the agent in Paris, and the low 
ascertained, fhe list was presented to the insurance office. The company refused 
to indorse it upon the policy or pay the loss. 

It appears that goods to the amount of about 180,000 or 190,000 francs were 
purchased in Paris that season, after the departure of Douville from. New Or 
leans, and only invoices to the amount of say $8166 were indorsed upon the 
policy previous to the information of the loss of the Arctic, viz: were indorsed 
on the 28th day of September, 1854. 

This suit was instituted against the Insurance Company on the 25th day of 
October, 1855. Judgment was rendered against the defendants, on the verdict 
of a jury, for $3229, and the defendants appealed. 

The question is presented by this state of facts, whether there was any con 
tract of insurance relative to the goods lost upon the Arctic ? 

We think it must be answered in the negative. By the terms of the policy, 
the party desiring to be insured upon any particular shipment of merchandiz, 
was bound to present to the Insurance Company an invoice of the goods and 
pay or secure the premium to the company. When this was done and the 
amount of the invoice was indorsed upon the policy, the contract for insurance 
was complete. The plaintiff was not bound by her contract to report to the 
Insurance Company the 180,000 francs in value of purchases made by her firm 
in Paris, on the one hand, nor could the company demand of her the premium 
on this large amount, on the other. On a policy of insurance in this form, 
there must necessarily exist as many contracts of insurance as there are indore 
ments upon the policy of separate shipments of goods. The delivery of the 


policy four years previously did not constitute a contract of insurance upo® ~ 
goods which might be shipped by the Arctic. Something more was required, |, 





FEE SESE _FEELEFPEFTESEFEER REST ESS 





BES FF te PF 


a 








3 NEW ORLEANS, APRIL, 1857. 























yin: consent on the part of the plaintiff, a production of her invoices and the Dovvitis 
; t of the premium on her behalf, and a communication of the unusual sow Ins: Go, 
manner in which these goods were intended to be brought over, viz, in the 
trunks of a partner and an employée of the house, as baggage; and on behalf 

of the company, an agreement to take the risk in this form. Nothing of this 

yind occurred. The company were informed that some goods were to be sent 

gut by the Arctic, the unusual manner in which they were to be sent was not 
communicated. No amount was stated to the company, for the agents of the 

plaintiff did not then know what quantity of goods would be sent. No pre- 

mium was offered, and if the Arctic had arrived in safety, the company would 

have been without power to collect the premium: the plaintiff would have been 

under no legal obligation to have paid it. The reply of some officer at the in- 

surance office, that it was “‘all right,” when informed that it was expected 

that goods would be brought out by the Arctic, was coupled with a reference 

to the terms of the policy which shows that the company did not intend to 

pind themselves beyond it. They informed the clerk “that.they would be com- 

pelled to wait the receipt of the invoice, in order to indorse this on the policy.” 

That reply, therefore, of some officer of the company, even if he had power to 

bind the company beyond the terms of the policy, created no obligation. No- 

thing was agreed upon beyond the policy. How then can it be construed to 

cover the loss of goods packed in the trunks of travellers, not subject to the 

payment of freight, nor covered by bills of lading, nor stowed with the cargo, 

por contained in covers or boxes commonly subject to entry at the custom- 

house ? , 

The company has a right to stand upon its written policy, and say to the 

plaintiff: Von in hee federa ceni. The goods were not, in a legal sense, laden 

on board the Arctic, nor were the invoices presented or premium offered, until 

the loss was ascertained. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
against the demand of the plaintiff and in favor of the defendants, and that 
the plaintiff pay the costs of both courts. 
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Henry Boye v. Succession or ANDREW LEITCH. 





The ownership of real estate can only be established by a written title. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Elmore & King, for plaintiff and appellant. Durant & Hornor, for de- 
fendant. 

Bucnanan, J. John J. E. Massicot sold to Andrew Leitch, on the 7th of 
dune, 1851, by notarial act, a lot of ground in Conti street, between Villeré 
and Robertson, for a price payable partly in cash and partly in notes of Leitch 
endorsed by Andrew Huey. 

It appears that Leitch was in partnership in the draying business with 
“Huey. A building was put upon the lot in question, which was paid for by 
} leitch 4 Huey. Leitch died in September, 1858. 
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Borie 
v. 
Lerrcs. 


SUPREME COURT OF LOUISIANA, 
The plaintiff, assignee of Huey, brings this suit against Leiteh’s a 


administratrix for one-half of the lot and building. = 


The building contract and receipts for payments on the same, in the ie 


of Leitch t Huey, were offered in evidence by plaintiff, for the purpossgt 
proving the ownership of the lot. They were properly rejected by the court, 


The transfer of real estate can only be shown by a written title. ©, @ 2255. 
Heiss v. Cronan, 12 An. 213. : 
Judgment affirmed, with costs. 
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Ann Marta Barcuay, f. w. c. v. E. W. Sewewt, Curator, 


The plaintiff was the slave of acitizen of Louisiana, by whose formal act and consent she was emap- 
cipated, in the year 1839, in the State of Ohio, where she was carried for that purpose. She sub. 
sequently returned to Lovisiana and has been residing here since as a free person of color, her 
former master also residing here. Held: That she did not forfeit her freedom thus acquired 
abroad, by returning to the State. Such penalty is not imposed upon free persons of color for 
returning to the State in contravention of law. The Act of the Legislature in 1846 does not pro- 
hibit an express emancipation of a slave in a foreign State by a master resident in Louisiang, 
only guards against manumission being implied from the mere fact that the slave, whether with or 
without the consent of the master, has been upon the soil of a territory where slavery is pro- 
hibited. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Roselius, for plaintiff. J. S. Whitaker, for defendant and appellant 

Sporrorp, J. The case comes up on the following state of facts: 

“It is admitted that the plaintiff acquired by purchase and paid for the pre 
perty claimed in this suit, and all further testimony on that subject is dispensed 
with; the only question submitted and to be decided by the court is, whether 
the plaintiff has the legal capacity of holding property. 

“Tt is admitted that plaintiff was absent for two months in the State of Ohio, 
where she was emancipated, and that ever since that time she has been residing 
here as a free person of color, and that G. A. Botts (her former master) has 
been residing in this city as a citizen of Louisiana.” 

The emancipation of the plaintiff in Ohio took place in the year 1839, and 
shortly afterwards, in the same year, she returned to Louisiana. 

The question is, did the plaintiff, in 1839, come from Ohio into Louisiana 
clothed with the status of a free person of color? If she did, no subsequent 
legislation in Louisiana has changed that status. 

The power of the master to manumit his slave within the limit of Louisiana, 
has always been qualified by her laws; but no law of Louisiana in existence 
in 1839, placed any restraint upon the power of the master domiciled here, to 
manumit a slave in a foreign State who had been carried thither for that pur 


pose. 
There is no question but that it was lawful in Ohio for a master resident if 


Louisiana, to disfranchise his slave who had been carried thither. 

There is no question but that the emancipation in this instance was complete 
and formal under the laws of Ohio. 

There the slave became free by the formal act and consent of her master. 
Her status was changed. . 
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7 Aipon her subsequent return hither, did she relapse into her original con- 
Gition ? Not unless some law of Louisiana in force at the time entailed such a 
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upon her for her return. 


We have been referred to no such law ; we think there was none. 


Something has’ been said about the general policy of the Louisiana Legisla- 
ture ;.it was undoubtedly always adverse to the indiscriminate manumission of 
slaves, and now it has become altogether prohibitive of emancipations in the 
State, probably in consequence of injudicious and impertinent assaults from 
without upon an institution thoroughly interwoven with our interior lives. 

But we find that in 1830, the Legislature recognized the validity of such 
emancipations as the one under consideration. In an Act embodying certain 

ice regulations as to free persons of color it was declared, that “these pro- 
yisions shall not be construed to extend to any free negro, mulatto, or other 
free person of color, who may have been a slave in this State and who shall 
have, with the consent of his owner, been emancipated in any other State of 
the Union, and shall have, after such emancipation, returned to this State.” 
(Acts 1830, p. 94, sec. 16.) Nothing in this statute prohibited thereafter, even 
by implication, a mode of emancipation thus expressly recognized-as lawful up 
to that time. And we have been able to find no legislative act previous to the 
plaintiff's manumission, which would involve such a marked change in the law. 

The dangers supposed to flow from an increase in the free colored population 
out of the rank of slaves, were thought to be sufficiently guarded against by 
the stringent provisions against free people of color coming into the State. 
The plaintiff went away a slave; in Ohio she became free by a lawful act of 
manumission from her master; upon her return hither she subjected herself to 
all the penalties imposed upon free persons of color for entering the State in 
contravention of law. But we do not find one of those penalties to have been 
a forfeiture of her freedom acquired abroad. She could be ejected from the 
State; but she could not be reduced to slavery by the master who had eman- 
cipated her—nor did he ever resume his dominion over her. 

The Act of March 16th, 1842, confirms this view of the law as it stood in 
1839. That Act prohibited, for the first time, the carrying of slaves out of 
this State into free States ; but so far from implying that their condition could 
not be changed by such a removal it implies the reverse, by providing that 
slaves so removed shall be subject to all the penalties and regulations provided 
for in this Act or in preéxisting Acts, against free persons of color coming into 
the State. Acts 1842, sec. 9, p. 314. And the next section goes on to de- 
dare that nothing in the Act shall be construed to deprive an inhabitant of the 
State of his right of property in a slave who, contrary to the consent and will 
f his master, shall have gone out of the limits of the State into any other 
State or territory of the Union, or in any foreign country where slavery does 
not exist; and that said owner, in case he shall recover the possession of his 
slave, shall be entitled to his full property, and such slave shall not be admitted 
fo claim his freedom, because he has set his foot upon a soil where slavery is 
not acknowledged. 

The Act of May 30th, 1846, (Acts p. 163,) went one step further, and de- 
dared that from the passage thereof, no slave should be entitled to his or her 
freedom, under the pretence that he or she had been, with or without the con- 


_ wnt of his or her owner, in a country where slavery does not exist, or in any 
| =o the States where slavery is prohibited. 





SUPREME COURT OF LOUISIANA, 
It will be observed that this Act does not prohibit an express e 


C 


of a slave in a foreign State by a master resident in Louisiana. It ali guards 
against manumission being implied from the mere fact that the Slave, whethe 


with or without the consent of the master, has been upon the soil of a territory 
where slavery is prohibited. 

We may also remark that this enactment was probably called out by a series 
of decisions in the Supreme Court of this State, which were incorrect in prin. 
ciple, because they held that the status of a slave whose master resided » 
Louisiana, could be changed by even a transient presence upon free 
a doctrine which was overruled in Liza v. Paissant, 5 An. 80, where the ee 
subject is treated and the true doctrine announced as flowing from general 
principles of law and supported by the highest English and American autho 
rities. 

We conclude, that the plaintiff is a free woman of color, and that the judg. 
ment must be affirmed. 





Srate v. Anpr& Boca. 


Any additional instructions desired by the prisoner to be given to the jury, should be prepared and 
submitted to the court by his counsel. 

The object of polling a jury is to ascertain whether the verdict, as announced by the foreman, was 
concurred in by all the jurors, and the inquiry should be restricted to the question “ is this your 
verdict” ? 


PPEAL from the District Court of St. James, Duffel, J. . 
E. Legendre, District Attorney, for the State. G@. Schmidt, for defendant 
and appellant. 


Sporrorp, J. There was nothing in the Judge’s charge prejudicial to the — 


prisoner, as it involved no expression of opinion upon the facts, and so faras 
it went, correctly expounded the law. 

If the prisoner wished any additional instructions to be given to the jury, 
his counsel should have prepared them and submitted them to the court. 

When the jury was polled, the Judge correctly refused to allow the prisoner's 
counsel to interrogate the jurors as to the grounds of their verdict. The ob- 
ject of polling the jury is to ascertain whether the verdict, as announced by 
the foreman, was concurred in by all the jurors, and the inquiry should be 
restricted to the question, “is this your verdict” ? Even this practice is not 
universal, although it is generally allowed in our sister States. State v. Har- 
den, 1 Baily, 3; State v. Allen, 1 McCord, 525; Jackson v. Hawks, 2 Wend, 
619. Contra Commonwealth v. Roley, 12 Pick., 496; Fellow’s case, 5 Green., 
333. | 

Judgment affirmed. 
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Srate v. Perer Garrery. 





he prisoner Was charged with having committed larceny of the property of Mary Buckley. Proof 
having been adduced that she was a married woman and that the goods stolen were bought by 
her while residing with her husband, it was held, that the Judge should have charged the jury, 
that all property bought during the existence of the marriage is presumed to belong to the com- 
munity. 

for any larceny committed against the property of the community, the chattels stolen should be 
alleged to be the property of the community. 

TT Proof that the chattels belonged to the community, will not sustain the charge that the same be- 
longed to the wife. 

The presumption of ownership by the husband might be rebutted by the State by showing that the 
wife was separate in property from her husband, or that the property was bought in her own name 
by the wife with her paraphernal funds, or that the husband had himself transferred the goods to 
the wife for the purpose of replacing her paraphernal effects. 


oe FESO PPS 28 


PPEAL from the First District Court of New Orleans, Robertson, J. 

E. W. Moise, Attorney General, for the State. A. P. Field, for defen- 
dant and appellant. 

Meraicx, C. J. This is a prosecution upon an information for larceny. 

Proof having been adduced that Mary Buckley, the person from whom the 
goods were alleged to have been stolen, was a married woman, and that the 
ma goods were bought by the wife whilst residing in the house with her husband, 
the counsel for the accused requested the court to charge the jury, that if they 
believed from the evidence that Mary Buckley was at the time of the alleged 
larceny a married woman living with her husband and not separated in pro- 
perty, in contemplation of law, the property stolen was the property of the 
husband and not of the wife, and should have been alleged as the property of 
the husband. But the court, as it appears by the bill of exceptions, consider- 
ing that the common law of England was without application as to a question 
of property in Louisiana, refused to charge as requested and, on the contrary, 
charged the jury if they believed that the wife bought the property, although 
she was living with the husband at the time that the charge was properly laid 
asthe property of the wife. 

The court erred. It is true that the common law of England has no appli- 
cation to a question of ownership of property acquired in this State, and the 
court was justified in refusing to look to that system in order to ascertain 
whether the husband or the wife was the owner of the chattels alleged to have 
been stolen. But testing the question by our own law, the charge requested 
ought not to have been entirely refused, nor should the Judge have given the 
charge in the form in which it was done. 

As the Judge did not see fit during the trial to direct an amendment to be 
made as now authorized by the Statute of 1855, p. 171, sec. 1, the jury ought 
have been informed that all property bought during the existence of the 
marriage, by either the husband or the wife, is presumed to belong to the com- 
munity ; that the husband is the head and master of the community, and for 
uy larceny committed against the property of the community, the chattels 
tiolen should be alleged to be the property of the husband, and that the proof 
that they belonged to the community, will not sustain a charge that the same 
belonged to the wife. And the jury should have been further charged that the 
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SUPREME COURT OF LOUISIANA, 


presumption that the property bought by the wife, during the existenes 
marriage, belonged to the community, might be rebutted by the §¢ 
showing that the wife was separate in property from her husband, or that ‘, 
property was bought in her own name by the wife with her paraphernal funds, 
or that the husband had himself transferred the goods to the wife for the pur 
pose of replacing her paraphernal effects alienated by him; and that the 
burden of proof is upon the State to rebut the presumption of o 

the husband, by showing the above or similar exceptional facts or cireum. 
stances, making the property stolen the separate property of the wife, 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be avoided and reversed, and that the verdict of the 
jury be set aside, and that the cause be remanded to the lower court fora ney 
trial, with directions to that court to be governed by the views herein expressed, 
and otherwise proceed according to law. 





J. C. Watxer v. B. M. G. Brown, Sheriff, et al. 


A tender of payment by the creditor in order to exonerate him, must be followed by a consignment 
or deposit of the money or notes. OC. C. 2163, 2165; C. P. 405, 407, 412. 


PPEAL from the District Court of East Feliciana, Ratliff, J. Tried bys 
jury. John Mc Vea, for plaintiff’ W. F. Kernan, District Attorney, for 
defendants and appellants. 

Voorutss, J. The plaintiff, as sheriff of the parish of East Feliciana, was 
collector of the State taxes for the years 1839 and 1840. His account fg 
the year 1840 was audited by the State Treasurer on the 14th of March, 184 
and resulted in a balance against him of $7,367 64. Previously, the following 
letter was received by him: 


“Treasury Department, New Orieans, 
December 4th, 1839, 


“ John C. Walker, Esq., Sheriff of East Feliciana. 

“ Dear Sir:— Your letter of the 17th inst. came to hand this morning, and 
in reply, allow me to say that you can take in payment of the State taxesall 
notes of the several banks located in this city. 

“T remain, very respectfully, 
“Your obd’t. servant, 
“F, Garpere, State Treasurer,” 

In his reply to the Legislature, dated the 20th of February, 1843, the State 
Treasurer noticed this claim in the following terms: 

‘The case of the former Sheriff of East Feliciana for the year 1840, requires 
particular mention. A very few days after the sudden depreciation of the 
notes of the banks of Atchafalaya, Improvement and others, that officer tendered 
in settlement of the balance now remaining due, notes of said banks, which the 
Treasurer declined receiving. The Legislature being then in session, a resolt 
tion was brought forward authorizing a settlement in cases similar to the abort, 


and was rejected. Since when, no legislative action has been had on thesub 


ject.” 
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slog the 90th of September, 1843, a writ of execution was issued by the State 
for the balarfce thus audited against the plaintiff and his sureties, 
"girected to the Sheriff of the parish of East Feliciana. Upon the seizure of 
his property under this writ, the plaintiff obtained an injunction. After the 
of miany years, the cause was finally submitted to a jury, who returned 
the following verdict: ‘‘ We, the jurors, dissolve the injunction, and that John 
Q' Walker and his securities pay to the State of Louisiana the value of the 
money tendered by John C. Walker orhis deputy.” The Judge a quo, after 
having refused to grant a new trial, rendered a judgment pursuant to that ver- 
dict The defendant thereupon appealed from said judgment. 

The principal, indeed the only ground urged by the plaintiff and appellee in 
support of the injunction, is that he acted under the instructions of the State 
Treasurer as to what kind of funds should be received by him in payment of 
taxes due the State; that the Treasurer possessed the power to give such in- 
structions; that under the instructions thus given, he collected nearly the 
whole amount of the taxes for the year 1840 in notes of the Atchafalaya Bank, 
which was one of the “several banks located in New Orleans” at that time; 
snd that after deducting the “insolvent list” and the Collector’s commission, 
the balance was tendered by him to the State Treasurer, who declined receiv- 
ing the same, on the ground that the bank had stopped payment. Hence it is 
insisted, that the plaintiff should be exonerated on the principle, that when a 
loss is to be borne by one of two parties, that he who had the means of pre- 
venting it, and did not, should bear it. 

ya The evidence leaves no doubt on our minds but that the plaintiff received’ 
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for § those bank notes in payment of the State Taxes in good faith, pursuant to the 
instructions which he had thus received. 

was But waiving the consideration of the question, whether the Treasurer pos- 

for §  sesed any such power or not, there is nothing to show that the alleged tender 

84, was followed by a consignment or deposit of the notes; both of which were 

ring | sential to exonerate the plaintiff. C. C. 2163, 2165; C. P. 405, 407, 412 et 
w.; 2 An. 2483; 6 An. 17. 

It may be proper to remark that we consider it immaterial to notice the ob- 
jection in relation to the sureties. If they were not parties to the suit, itis clear 
that the judgment cannot affect them. 

a Weare of opinion that the Judge a quo erred in decreeing the dissolution of 

s 


the injunction as qualified by the verdict of the jury. 

It is, therefore, ordered and decreed, that the judgment of the court below 
beavoided and reversed, that the injunction in the case be dissolved, so as to 
ilow the defendant to proceed in the execution of said writ in accordance with 
: lw, and that the plaintiff pay the costs of both courts. 

Merrick, C. J., took no part in this case. 
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Resecca Hickman v. G. W. FLENNIKEN, Administrator, et ae 


“a 
A paper filed by an administrator purporting to be his account, but which merely gives a 


of the creditors of the estate and the debts which he has paid, but does not show that he had thy 
money in his hands to be distributed, or that he collected or distributed any money of the ~- 
cession, is not such an account or tableau as could be homologated and made binding Upon either 
the creditors or the heirs, unless they had been personally cited. 4 

Any one heir may compel the administrator to render his account® without the Concurrence of hig 
co-heirs and without making his co-heirs parties to the suit. , 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
A, M. Dunn and Bowman & Delee, for plaintiff. Muse & Hardee, fore 
fendants and appellants. 

, Merrick, C. J. This suit is brought to annulan administrator's account, 
which shows a balance to his credit, and to enjoin him from selling property. 
of the succession to pay the same. 

At the time the account was homologated the minor brother and sister of the 
plaintiff, if not the plaintiff herself, were represented by Samuel Flenniken, a 


tutor, but the tutor was not cited, although it is proven that he was presentin | 


court when the judgment homologating the account was rendered. Neither 
has the tutor been made a party to the present suit, and the plaintiff allege 
that she sues on behalf of herself and minor co-heirs. 

The account was homologated in open court, after ten days publication, m 
the 10th day of November, 1854, and this suit was brought on the 8th of De 
cember, 1855, more than one year afterwards. 

The defendant has excepted to the action on the ground, that the tutor ought 
to have been made party to it, and he has also pleaded the prescription of one 
year in bar of the same. 

It occurs to us that the judgment attacked cannot have the force of the 
thing adjudged under any circumstances, and therefore the tutor can haven 
interest in maintaining it, and it can furnish no basis for the plea of preserip 
tion. 

The administrator in the paper which purports to be his account, has merely 
given a statement of the creditors of the estate and the debts which he has 
paid, but he does not show that he had any money in his hands to distribule 
or that he had collected and disbursed any money of the succession. It was, there 
fore, neither an account nor a tableau of distribution. It is true that onom 
side of the account, the administrator charged himself with the amount of the 
inventory, but on looking into the inventory we find it consists entirely d 
property, viz, slaves, there being on it no items of cash or active debts I 
was not in the power of the administrator to treat the slaves as cash inhis 
hands and thus change the ownership of the property. The paper, therefor 
which he presented to the court, was not such an account or tableau as could 
be homologated and made binding upon either the creditors or the heirs, unless 
they had been personally cited. Succession of Hart, 8 Rob. 121; Succession 
of Day, 2 An. 895; C. C. 1168, 1170. 

In a recent case, we held that where the administrator had funds to distr- 
bute among the creditors, and his tableau of distribution was regularly pub 
lished and homologated, it had the force of the thing adjudged against Gt) 
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peirs as to the funds so distributed, although the administrator himself figured § Hrcxmas 
gsa creditor upon the tableau. It is apparent that the two cases are dissimilar, Frenne. 

It is further urged by the defendant, that one of several heirs cannot call 
upon the administrator to render an account without making the co-heirs par- 
ties to the suit, and the case of Douglas v. Edwards, 9 La. 234, decided in 
1986, is relied upon to sustain this position. 

We think since the changes introduced by the Act of 1837, and the subse- 
quent legislation, that any person interested may compel the administrator to 
render his annual account. For it is provided by the third section of the Act of 
a hig 1855, p. 78, that the creditors “or any person interested,” may file in the 
Clerk’s office a motion to know whether the executor, administrator, curator 
or syndic, has any funds, and that such executor, administrator, curator or 
de. ic, shall be bound within ten days to file a true statement of his accounts 
and bank book, (if he has one,) showing the amount of funds collected by him, 
and on his failure so to do he is to be dismissed from office and pay ten per 
cent. per annum interest on any sum for which he may be responsible. By 
the fourth section of the same Act, it is made the duty of executors, adminis- 
trators, curators and syndics, at least once in every twelve months, to render 
to the court from which they received their appointment, a full, fair and per- 
fect account of their administration, and on failure to do so they shall be 
dismissed from office and pay ten per cent. interest, &c. 

The sixth section of the Act of 1855, p. 54, relative to Clerks of the District 
Courts, confers on them the power to order all executors, tutors, curators, ad- 
ministrators and syndics, within ten days after such order may have been 
served, &c., to file their accounts. See the French text of the Article. 

Under these provisions of law no good reason can be urged why an heir 
who desires the rendition of an account as preliminary to a partition, or in or- 
der to obtain the sums to which he is entitled as heir, may not compel the 
administrator to render his account without the concurrence of his co-heirs and 
without encountering the delay and expense of making such co-heirs parties 
defendant. 

As the affidavit was clearly insufficient to entitle the party to a writ of se- 
questration, there is no cause for amending the judgment in favor of the plain- 
tif Raynaldson v. Hamilton, 5 An. 203. 

Judgment affirmed. § 
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Dents Cronan v. Tue Succession or McDonoen et al. 


A title to real estate does not pass by the adjudication of an auctioneer, unless he was authorized 
in writing to make the sale. 


PPEAL from the Second District Court of New Orleans, Lea, J. 
G. B. Duncan, for plaintiff. J. Livingston, for the Cities of New Orleans 
and Baltimore, appellants. 
Merrick, C. J. We consider the objections to the form of the action vir- 
» tually determined by the decree of this court remanding the cause in order to 
» Make parties. See case, 9 An. 302. 
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Cronan 


v. 
MeDoxocs. Orleans, the universel legatees under the will of McDonogh, claim title ¢ 


SUPREME COURT OF LOUISIANA, 
The plaintiff Cronan and the appellants, the Cities of Baltimore and E 


A. Hodge, Jr. 
The act of sale from Hodge to Conrey was duly recorded, and a} 


junior to the auction sale under which the legatees of McDonogh claim, mut 
nevertheless prevail over it, because among other reasons it does not appear 


that the auctioneers were authorized in writing to make the sale. ©, Q, 2584; 
9 An. 363. 

The universal legatees of the will of McDonogh being without interest in the 
property, cannot question the sale to Cronan for irregularities, if any such 
exist. 

Judgment affirmed. 
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VanWickte & Co. v. Sreamer Bette Gates ano Owners, 


A privilege on a steamboat for damages, caused by non-delivery of freight, is lost at the expiration 
of sixty days from the date of the default and consequent liability. After that time elapses, a 
sequestration will not lie; 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Collins & Wooldridge, for plaintiffs and appellants. Mott & Fraser, for 
defendants. 

Bucuanan, J. This was a suit for damages caused by non-delivery of freight, 
and was commenced by sequestration. A rule was taken to set aside the 
sequestration, on the grounds, first, that the plaintiffs, on the face of the 
papers, had no right to a sequestration, and, secondly, that the affidavit was 
insufficient. 

It is only necessary to consider the first of these grounds. 

The petition sets forth that the shipment of cotton, which forms the basis of 
the plaintiffs’ demand, took place on the 11th of April, 1856, at Red River. 
The destination of the boat was New Orleans, and the cotton was consigned to 
Payne & Harrison, merchants in that city. 

The time of the boat’s arrival at her port of destination is not mentioned, 
but the bill for damages for non-delivery of the cotton is made out under date 
of the 25th April, 1856, and that date is assumed in the argument of plaintifis 
as that of the default and consequent liability of the defendants, under Article 
$204 of the Civil Code, paragraph 1. This suit was commenced on the 2dof 
July, 1856, more than sixty days afterwards. Under the settled jurisprudence 
of this court, as reviewed and confirmed in Blanchin v. Steamer Fashion, 10 
An. 49, the privilege is lost. 

The plaintiffs’ counsel have made an extended argument against the doctrine 
here spoken of, but we regard fhe question as no longer an open one. We may 
observe that the Legislature have indirectly sanctioned the limitation of privi- 
leges on ships and vessels created by our construction of the Articles of the 


Code, by establishing, in the Act of March 15th, 1842, (p. 282) a longer limilae 


tion, for the privilege of a vendor of firewood to steamboats. See also Acts of 
1853, p. 159. 
Judgment affirmed, with costs. 
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yo & B. Mouten & Co. v. T. J. Harvive anv J. M. Bass.—R. M. 
Scorr et al., Intervenors. 


A; Ajadgment debtor is at liberty to waive the formalities of the law, so far as they exclusively affect 


his personal interests. 
A bona fide purchaser at a Sheriff’s sale will be protected against any attack upon his title upon 
the ground of informalities, unless the plaintiff show injury to himself in consequence of such 


informalities. 


PpPEAL from the District Court of Madison, Farrar, J. 

A. T. Steele, for plaintiffs. Stacy & Sparrow, for defendants and appel- 
lants. 

Lea, J. There is no dispute about the material facts of this case. In De- 
cember, 1846, the plaintiff obtained a judgment against William Amos and 
Thomas P. Roe, commercial partners, for the sum of $5,298 65, with interest 
thereon at the rate of ten per cent. per annum from the 5th April, 1842. This 
on judgment was duly recorded in the parish of Madison, and was reinscribed be- 
s fore the lapse of ten years from its first rendition. As thus inscribed, it oper- 
sted as a mortgage upon any immovable property of either of the defendants 
situated in that parish. 

In the year 1845 Thomas P. Roe, one of the defendants, purchased from 


> & 


or 

H. Pargoud the south half of section 20, township 17, range 18 east, for 
t, which he gave $638 50 in cash and two notes, each for a like amount, payable 
re respectively in one and two years after date, secured by a special mortgage on 
ne the property sold. 
8 The two notes above described not having been paid at maturity, Pargoud 


obtained an order of seizure and sale of the tract of land sold by him to Roe. 
The writ of seizure and sale was issued on the 30th May, 1848, and the defen- 
dant, Roe, having made a waiver of notice, appraisement and advertisement, 
r. the property was offered for sale on the 3d day of June, 1848, and sold to @. 
L. Douglas for $2,900. 

Douglas subsequently sold to A. R. Hynes, who afterwards reconveyed the 
property to Douglas. The property by successive transfers passed from Douglas . 
tothe Union Bank of Tennessee, and from the Bank to John M. Bass, who sold 
m undivided half to Thomas J. Harding. The property is now owned in un- 
divided halves by Thomas J. Harding and John M. Bass, the present defendants, 
against whom the plaintiffs have brought this suit in the form of an hypothe- 
tary action to enforce the mortgage resulting from their judgment against Roe. 

It is clear that if the sale made at the suit of Pargoud had been regular in 
every respect, the property would have passed to the present purchasers un- 
incumbered with the judicial mortgage in favor of the plaintiff. 

Itis contended that the irregularities attending the sale were such as to de- 
prive it of the force and effect of a judicial sale, and that the judicial mortgage 
mmains in full force and effect. A judgment debtor is certainly at liberty to 
waive the formalities of the law, so far as they exclusively affect his personal 
interests, and the court has frequently held that a bona fide purchaser at a 
Sheriff's sale will be protected against any attack upon his title upon the ground 
of informalities, unless the plaintiff show injury to himself in consequence of 
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such informalities. See Copeland v. Labatut, 6 An. 61; Stockton ¥. Deus 
6 An. 581. In this case no attack is made upon the sale, and the only ¢ 
is whether the plaintiff’s mortgage has ever been legally cancelled. 

The defendants in this case are bona fide purchasers for a real and sy 
consideration. They are also without notice, unless they are to be held 








constructive notice of the details of the proceedings in the case of Poll 


v. Roe. They hold under a sale made by the Sheriff in virtue of an order of 
court. Unless the plaintiffs can show that they have suffered injury by the in 
formalities complained of, they ought not to be permitted to attack the validity 
of the proceedings. 

It is not shown that the property did not sell for its full value, and moreoyg 
it appears that had it sold for twice the amount it actually brought, the whok 
sum would have been absorbed by the claims of creditors holding judicial mort. 
gages prior in the date of their registry to that of the plaintiffs. 

The plaintiffs could not, therefore, by any possibility, have been injured by 
the alleged informalities in the sale, and have, therefore, no interest in invoking 
them. 

The sureties of the Sheriff have no right to intervene in this suit. The pay. 
ment made by them, as sureties of the Sheriff on his official bond, could only 
subrogate them to the rights of their principal, the Sheriff, and they have m 
more right to intervene in this suit than he would have. 

It is ordered, that the judgment appealed from be reversed, so far as it relates 
to the defendants, and that there be judgment in favor of the defendants, } 
is further ordered, that as respects the intervenors the judgment appealed from 
be affirmed, and that the costs of this appeal be paid by the appellees. 





Gaty, McCune & Co. v. Toe Franxurs Marine anp Fire Insurance 
Compayy.—C. C. Larurop, Garnishee. 


When the answer of the garnishee admits in effect, the possession of funds belonging to the defen- 
dant, and he refuse to state their amount, a point upon which he was specially interrogated, hes 
presumed to have had a sufficient amount to satisfy the demand of the plaintiff. 

Debtors cannot be permitted to tie up their funds indefinitely by putting them in the hands ofa 
agent. 

Until notice to third persons interested in the dedication of the fund, creditors may attach. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
C. B. Singleton, for plaintiff. Jf M. Cohen, for the garnishee and ap 
pellant. 
Sporrorp, J. The Franklin Marine and Fire Insurance Company, domiciled 
in the State of New York, had an agency in New Orleans, under the manage 
ment of C. C. Lathrop. 


The plaintiffs held adjusted claims for losses upon the company, which claims 


accrued in St. Louis, Missouri. 
They brought suit upon these claims here, and prosecuted them to aj 


ment, contradictorily with the company, from which no appeal has been taken 


C. C0. Lathrop was made a garnishee in the cause, and appeals from Bed | 
ment condemning him to pay the debt. 
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: Cz 
4 4 cause turns wholly upon the sufficiency of his answers to interrogatories. Com 
a asked: ‘“‘Had you, at the date of the attachment in this case, or have Frawxuts Ins.Co 

«3 now, in your possession or under your control, any rights, credits, money 
or, property, of any description whatsoever, belonging to the said Franklin 
Marine and Fire Insurance Company, or in which the said company is inter- 
ested? If yea, state the value thereof. Are the rights, credits, effects, mioney 
and property of sufficient value to pay the plaintiff’s claim, say $8,900, interest 
and costs ?” 

He answers: ‘“‘ No, but that, prior to the service of the writ and attachment 
on him in this case, he had some funds in hand under an arrangement with 
gid company to hold them exclusively to pay any losses occurring at this 
agency ; that with a view of closing said agency before the 1st day of Jannary, 
1854, he has applied, and is applying said funds to the re-insuring the out- 
sanding debts and adjusting losses as far as said funds may go, and therefore 
will have nothing left in hand belonging to said company.” 

To the interrogatory: ‘“‘Are you not the agent of said company? If yea, 
have you not bills receivable and other assets in your possession, or under your 
gntrol, belonging to the said company? If yea, annex to your answers a full 
snd detailed schedule of said bills receivable or other assets belonging to said 
company.” He replied: “No, except for liquidating; that he had been agent, 
bat closed the business with the end of the past year, as was determined on 
some time before. He had funds and bills receivable, as stated in his answer 
to interrogatory number one, but they were used, and are being used, for the 
purposes set forth in his answer to said interrogatory number one. Of those 
funds the said company had no control; they had endeavored to direct them to 
other uses than those above stated, but this respondent had resisted all such 
diorts, as said company had no right except to any balance that might have 
chanced to be due to them after closing up all the risks insured by this agency, 
and after payment of expenses, commissions, &c., &c.” 
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The interrogatories were served on the garnishee on the 31st December, 1853, 
CE and answered on the 9th January, 1854. 

The answers are far from being clear and categorical. They, however, in 
diect admit the possession of funds belonging to the company, and as the gar- 
fen tishee refused to state their amount, a point upon which he was specially in- 
terrogated, he is presumed to have had an amount sufficient to satisfy the de- 
mand of the plaintiffs. When the interrogatories were served, he was, by his 
own admission, the agent of the company; when he answered, he was still the 
agent, “for the purpose of liquidating.” 

He pretends to no claim to the funds in his own right; he discloses no third 
persons who had liens or any other vested rights upon the funds; he does not 
declare that any creditors of the company had been notified that the funds 
were held for their benefit ; his only pretence is, that by his understanding of 
his agreement with his principals (an understanding to which it also seems the 
principals did not assent) he was, as liquidator, to keep the funds until he 
should finally pay up all losses occurring at the agency here, and re-insure at 
lis leisure all outstanding risks, and pay expenses, commissions, &c. Then he 
Mimitied the company would be entitled to such balance as should chance to 
_ This statement is sufficient to vindicate the judgment appealed from. Debtors 
aannot be permitted to tie up their funds indefinitely, by putting them in the 
35 





np. eet @ @2 4 







214 SUPREME COURT OF LOUISIANA, 





faze hands of an agent, even by instructing him to do what this agent 
Faaxkuix Ixs.Co. do against the wishes of his principal. At least, until notice to third 
interested in the dedication of the fund, creditors may attach, 





Judgment affirmed. a 
ee /% anur 
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State v. Ricnarp Scorr. by mi 
3 the ac 
Declarations are called “ dying declarations” when made under a consciousness of impending We 
death. 
It is not necessary that the declarant should express in direct terms a sense of approaching dig. incon: 
solution ; his bodily condition, his appearance, conduct and language, as well as the statements suppo 
. made to him by physicians and other attendants, may be considered and a conclusion deduced Hom 
therefrom, as to the state of his consciousness at the time. tec 
In a charge of murder, before the jury can convict the defendant, they must believe from the evidence 
that the deceased died of the wounds inflicted by the accused and from no other cause, If he did, cleart 
the facts that he had ne surgeon, or an unskillful one, or a nurse whose ill appliances may have ture 1 
aggravated the original wound, cannot mitigate the crime of the person whose malice caused the will 
death. der, 1 
To do that, it must plainly appear that the death was caused, not by the wound, but only by te . 
misconduct, malpractice or ill treatment on the part of other persons than the accused, of th 
condt 


PPEAL from the First District Court of New Orleans, Robertson, J. 
E. W. Moise, Attorney General, for the State. A. P. Field, for defend. ill of 
ant and appellant. 

Sporrorp, J. The defendant has appealed from a judgment sentencing him him { 
to hard labor in the penitentiary for life, he having been again convicted of the Ju 
crime of murder. See the former case reported in 11 An., p. 429. 

Two bills of exceptions only are to be considered : 

I. The witness Mary O’ Rourke was admitted, against the objection of coun 
sel, to prove the dying declarations of the victim of the homicide charged in the e 
indictment. Declarations are called “‘ dying declarations” when made unders 
consciousness of impending death. In this case the Judge might well have 
inferred that the declarations of the deceased were made at a time when she 
knew death was imminent, from the state of facts conceded by the bill of ex The p 
ception. It is not necessary that the declarant should express in direct terms the 
a sense of approaching dissolution ; his bodily condition, his appearance, ca I 
duct and language, as well as the statements made to him by physicians and A 
other attendants, may be considered and a conclusion deduced therefrom, as 





the state of his consciousness at the time. We do not find that the Judge com % 
mitted an error in inferring from the admitted facts, that the declarations # bb 
question were dying declarations, and admissible as such. See 1 Greenleaf = o. 
Ev. § 158. 1s 

IL The other bill was taken both to the refusal of the Judge to give C | ae 


tain instruction to the jury, and to some of the instructions actually gi 
The prisoner’s counsel desired the court to charge the jury, that “ if the 
inflicted was not necessarily mortal, but by ill treatment became so, they wil 
find the defendant not guilty.” The refusal of the Judge to give this ¢ 
was not an error. He had just charged “that before the jury can conviet th 
defendant, they must believe from the evidence that the deceased died ; 
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inflicted by the defendant, and from no other cause.” It is sometimes 

to procure skillful surgical aid. Ifa person dies from a wound in- 
fiicted with a murderous intent, whose life might have been saved by the skill 
of a surgeon whom it was impossible to procure, the crime is none the less 
The true point is, did the party die of the wounds inflicted by the 
secused? If he did, the facts that he had no surgeon, or an unskillful one, or 
anurse whose ill appliances may have aggravated the original hurt, cannot 
mitigate the crime of the person whose malice caused the death. To do that, 
it must plainly appear that the death was caused, not by the wound, but only 
by misconduct, mal-practice or ill treatment on the part of other persons than 
the accused. 

We do not think the instructions given to the jury, all taken together, are 
inconsistent with this exposition of the law, which we regard as correct and 
supported by the best authorities. 1 Hall’s P. C.* 428; Wharton’s Law of 
Homicide, 241; 1 Russel, 505. The doctrine upon this subjected is thus di- 

by Greenleaf, (Evidence, vol. 3, §139,) with his usual accuracy and 
dearness: “If death ensues from a wound given in malice, but not in its na- 
ture mortal, but which being neglected or mismanaged, the party died; this 
will not excuse the prisoner who gave it, but he will be held guilty of the mur- 
der, unless he can make it clearly and certainly appear that the mal-treatment 
of the wound, or the medicines administered to the patient, or his own mis- 
conduct, and not the wound itself, was the sole cause of his death: for if the 
wound had not been given, the party had not died. So, if the deceased were 
id- ill ofa disease apparently mortal, and his death were hastened by injuries mal- 
iciously inflicted by the prisoner, this proof will support an indictment against 
him for murder ; for an offender shall not apportion his own wrong.” 
Judgment affirmed. 
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Joun Monnicon v. W. G. Muiten, Executor, &c. 
. 
The proper mode of seizing a debt existing in the form of a judgment, is a notification of seizure by 
the Sheriff to the judgment debtor. 


a ec from the District Court of Jefferson, Burthe, J. 
M. Grivot and Z. Latour, for plaintiff and appellant. McCay and Ed- 
wards and W. S. Scott, for defendants. 

Voornies, J. The property of Antonia Renturia was seized and advertised 
_ tbe sold by the Sheriff of the parish of Jefferson, under a writ of jieri facias 
®a judgment in favor of Jsaac Collins against the plaintiff, John Monticon, 
The sale was injoined by Rentwria, and the execution made perpetual at the 
sts of Collins. On the jydgment thus rendered in favor of Renturia, an ex- 
t: tution was issued for the costs, amounting to the sum of $17 70. The 
a Sheriff’s return states: ‘ Received July 28th, 1854, and same day seized all 
© | feright, title and interest of Jsaac Collins in and to a certain judgment ren- 
ee : in the case of Isaac Collins v. Jean Monticon, No. 4263 of the docket of 
oe Thir Judicial District Court, and same day issued notice of seizure to said 

| Mae Collins, notifying him of said seizure, and which was duly served on him 
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by said defendant, and on the 19th day of August, same year, I ad 
judgment for sale at public auction for cash, in the English language, 
Carrollton Star, a newspaper published in the parish of Jefferson, anng 
said sale to take place on Monday the 30th August, 1854, &c.” It also 
from the return, that Collins was notified to name an appraiser, but did 

so, nor was he present at the sale, when the judgment thus seized wag 
cated to José Antonio De la Rondo for the price of $55. . "4 

By an act under private signature, dated 27th September, 1856, De La Bona 
declares that, shortly after the adjudication he transferred to Monticom, fey 
valuable consideration, his title to the judgment thus acquired by him, Jip 
liam G@. Mullen, as executor of the last will of Jsaac Collins, having caused a 
execution to issue on the judgment against Monticon, the latter enjoined the 
same, on the ground that said judgment was extinguished by confusion, ag jy 
had become the transferree thereof as above stated. 

The defendant pleaded a general denial and specially, that the whole of the 
proceedings under which the pretended sale to De La Rondo was made wen 
null and void ; and prayed for the dissolution of the injunction with damages, 

The plaintiff is appellant from a judgment dissolving the injunction ang 
awarding damages against him in favor of the defendant. 

The only question which we consider necessary to be examined, is whether 
the judgment in question was legally seized or not. Without a legal seizure 
it is clear that the adjudication under it conferred no title on De La Ronde, 
We take it to be the rule as laid down in the case of Hannay. Bry, 5 A. 656, 
that “the proper mode of seizing a debt existing in the form of a judgment, is 
a notification of seizure by the the Sheriff to the judgment debtor.” In the 
case at bar, it does not appear that such notice was given. See 9 A. 525, 

Judgment affirmed. 





Bouuitt, Mitter & Co. v. Witutiam Watker.—Ropgrtson & McDoveats 
and Octessy & McCauiey, Garnishees. 


The true owner of goods in a factor’s hands on consignment may require an account of the factor, 
although unknown to him. When the true owner has not presented himself te make any claim, 
and the factor, without having received any communication froin him, and being under advance 
to the agent upon his drafts, passes the proceeds to the credit of the agent, by whom the goods 
were shipped, with instructions to that effect at the time of the shipment, he will be protected from 
liability to pay a second time. 

When the goods, under such circumstances, were undisposed of at the time of the service of the 
interrogatories on the garnishees, Held : that they are liable to seizure for the debts of the owner, 
Held, also, that in this case the owner of the goods, and defendant in the suit, was not a competent 
witness for the plaintiffs, but that the agent was a competent witness for the garnishees. 


¥ 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 


Henry C. Miller, for plaintiffs and appellants. W. W. King, for defendant, 


Benjamin, Bradford & Finney, for Robertson & McDougall. Mott &F 
for Oglesby & McCauley. 

Bucuanan, J. This suit was commenced by attachment, the 
being an absentee. Two commercial firms of this city, Robertson & MeD 
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# f Oglesby & Mc Cauley, were made garnishees, by service of interrogatories, Deusen 
ite 97th April, 1854. ‘The answer of a curator ad hoc, appointed to repre- §Waxxsr, 
‘gent the defendant, filed, under instructions from him, contained in a letter, 

js in evidence, admits fully the plaintiffs’ claim, the correctness of which 
jgalso proved by other evidence. The judgment of the District Court was in 
favor of the defendant and the garnishees, upon the ground that no property 


of the defendant had been attached. From this judgment the plaintiffs have 





The garnishees, commission merchants in New Orleans, were consignees of 
corn in sacks, shipped on board steamboats at Evansville, Indiana, by John 8. 
Mitchell, for account of William Walker. Plaintiffs contend that the consign- 
ments of corn, or their proceeds, in the hands of the garnishees, belong to the 
defendant, and are liable to their attachment. 

The garnishees, Robertson & McDougall, in their answers, which are uncon- 
trdicted, aver that they received two shipments, per steamers Empress and 
James Robb, with directions from the shipper, Mitchell, to place the proceeds 
to the credit of Mitchell in account; that they sold both shipments of corn, 
ind placed the net proceeds to the credit of Mitchell, as directed, on the 2d 
and 22d April, 1854, respectively. 

They say: “Before the collection of the money for sales of this corn, we were 
nder advance upon the drafts of John S. Mitchell for more than it yielded by 
about $100, which he still owes. We were under advance for the whole amount 
of these sales before the service of attachment.” 

An account current with J/itchell, annexed to the answers of these gar-: 
nishees, corresponds with their statements, showing a balance in favor of Rod+ 
ertson & McDougall, on the 24th April, (after crediting Mitchell with the net 
proceeds of both shipments of corn) of $98 12. 

A letter of advice accompanied the first shipment, in these words: 

“I ship to you to-day, per Empress, a lot of corn, 700 sacks, marked A. & B., 
which please sell for the best price you can, and credit my account with pro- 
‘ceeds. Make account of sales for account of William Walker. 

“Yours, very respectfully, 
“Joun 8. Mircnet.” 

The counsel for plaintiffs contend that these instructions gave no authority 
to the consignee to apply the proceeds of the corn in the manner directed. 
That the corn was defendant’s property, and that the bills of lading (in evi- 
dence), and the letter of advice itself, gave Robertson & McDougall notice of 
this fact. That an agent, as Mitchell was, has no right to pay his own debts 
with the property of his principal. Consequently, that the payment of the 
proceeds to any one but Wadker was a payment in consignee’s own wrong. 

The evidence certainly shows that the corn belonged to Walker, having been 
purchased for him by Mitchell, and partially paid for by funds of Walker in 
Mitchel?'s hands. But it is also proved that Mitchell was in advance to Walker 
maccount of the price of the corn. 

The mention of Walker's name in the bills of lading, and in the letter of ad- 
Tice, must also be taken to have conveyed to Robertson & McDougall intelii- 
face that William Walker had an interest in the corn. But Robertson & 
MDougall had no mission to protect Walker trom a misappropriation of his 
funds by his agent, Mitchell. The true owner of goods in a factor’s hands on 
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Buurrr See Story on Agency, section 420, and the case of Hays v. Wright; 
Warzer. cided in this court. 
But Walker did not present himself to make any claim. The par 

state, under oath, and are uncontradicted in the statement, that 

no communication from Walker in regard to those shipments. There ig 

sure, evidence of an order of Walker upon them, in favor of the plaintifha § ‘This 



















the proceeds of the 1830 sacks of corn, per Empress and James Robb, but § fhe 
order was only presented after the institution of this suit and serviesoggy § Walter 
attachment. = | eridenc 

We perceive no sufficient legal reason for requiring Robertson & Me Dougal, the 200 
to pay the proceeds of this corn a second time. 

The other garnishees, Oglesby & McCauley, are in a somewhat different pox Reducit 
tion. They had in their hands, undisposed of, 1352 sacks of corn, which had And, 
been shipped to them under the same circumstances, at the time of the seryig under ( 
of the interrogatories, on the 27th April. This corn they sold, as they day dre 
on the 29th April, and applied the proceeds to the credit of Mitchell's account, 
as directed by him. -After giving this credit, Mitchell appears to be stig § Bel be 
debted to them. The net proceeds of the 1352 sacks of corn was $1,935 TY Furt 
for which amount Oglesby & McCauley are liable to plaintiffs under the ga; § cauten 


nishment, unless they have established a lien on the corn in favor of Mitehall 
which entitled him to its proceeds in preference to the owner of the com, 
Walker. 

In entering upon this enquiry, we are met by two bills of exceptions; on 
taken by the garnishees to the admission of Walker, the defendant, as a witnes 
for plaintiffs, the other by plaintiffs, to the admission of John S. Mitchell, sa 
witness for garnishees. The objection to both witnesses is the same, namely, 
interest. F 

The interest of Walker is that of party to the suit, against whom judgment 
is asked, and it does not seem to admit of doubt that a judgment against the 
garnishees is contingent upon a judgment against defendant. When the defen 
dant is put upon the stand as a witness by the plaintiff, at first blush it would’ 
seem that he is called to testify against his own interest; but when we consider 
that the answer in the cause, filed with the written authorization of defendant, 
is an acknowledgment of plaintiffs’ right to recover, it is apparent that defer 
dant’s testimony is only required for the purpose of making the garnishes 
liable for the payment of defendant’s debt to plaintiffs, which purpose he # 
clearly interested to see accomplished. Neither does the so called releasg 
which has been tendered, cure the objection, for it does not discharge defendant 
from the suit. It merely stipulates that plaintiffs will not seek to enforce any 

judgment they may obtain out of any other property of defendant than wing 
may be decreed to be in the hands of the garnishee. . 

We consider Walker's testimony should have been rejected. 

As to Mitchell, we cannot see any incompetency. He is not directly wa 
ested in the result of the suit, neither does the rule of indirect interest, - 
tained in the cases collected in Hennen’s Digest, verbo Evidence, page 546, at ri q 
bottom, apply to him. The judgment in this case would not be evidence ® ¥ 
suit to be brought by Walker against Mitchell for settlement of accounts. & 

judicata only holds where the thing demanded is the same. 
Proceeding next to examine the state of the account between Mite f 
Walker, on the 27th April, 1854, the date of the service of attachmentona 
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we find Walker charged in Mitchel?s account current, for advances 
Ty missions to that date (not disputed)................+.005 $6,969 15 
Upiest which are credits to amount Of. .....-6..+.6eeeeeeeeeees 4,562 00 


We aue Mitchell, April 27th, per his account.............+.- $2,407 15 
“Mhis balance must be diminished, however, in the first place by 
the amount of two items which figure in Mitchells account to 
Falker’s credit, under date of the 29th April, but which the other 
shows were passed to Mitchell's credit by the garnishees, on 
fe20th and the 22d of April—$982 33 + $1,004 49—.......... 1,986 82 





cata de D+. 





Bedocing it tO... 6... 0. cree eee cece eee ee eeeeeeeneeeeneeees $420 33 
And, in the second place, the credit of $3,000 in Mitchell's account, 

wnder date of May 16th, should bear date April 26th, when the ninety 

day draft of Walker on plaintiffs matured and was paid, say....... 8,000 00 


Bel balance, April 27th, in Walker's favor..............+.00005 $2,580 67 
further credits are, however, claimed for Mitchell, for items in his account 
qurent, on file, of a date posterior to the levying of plaintiff's attachment. 


They are as follows : 
April 29th—To paid Evansville Insurance Company insurance on 


corn shipped by Preston & Brothers .............. $214 34 
Yay 8th—To five cents per bushel on 9,637 bushels of D. H. Moore, 


* “ To five cents per bushel on 33,000 bushels bought of 

i: Ge ME Wedcanndudisinwedaaduntiine agains 1,650 00 
“ $ist—To five cents per bushel on 39,391 bushels corn, bought 

at ee Ue I cs che dscendenkdedsceneus 1,969 55 
« « To paid for telegraph dispatches..................... 2 50 
“ “ To five cents per bushel on 7,000 bushels, bought of 

Se @ BA i wk 0s ccdicacciscadsawsanes 350 00 


Se. FRPP RSSESR & SF 


LT Be Ne $4,668 24 

A great deal of the argument has turned upon the correctness of these 
charges, as between Mitchell and Walker, particularly the charges of commis- 
sins on corn bought. It appears to us, however, impertinent to the issues be- 
tween the attaching creditors and the garnishees to pass upon the correctness 
d those items, which, indeed, would involve several questions not free from 
difficulty. 

But the rights of plaintiffs under their attachment were fixed by the levy of 
the attachment and process of garnishment. It was out of the power of 
Mitchell to alter the condition of things to the prejudice of plaintiffs, by 
Garges, correct or incorrect, of a date subsequent to the attachment. Even 
liking for granted that Walker has approved all those charges, which he now 
>@ strenuously contests, (although the approval testified by Mitchell and Hill 

} Would rather seem to have a date fixed by Walker’s letter of the 6th of May, a 
| tie anterior to all the contested charges, except that for insurance) yet it was 
gly out of Walker's power as out of Mitchells to divert the fund attached 
ging the balance of his account with Mitchell, after this attachment. 
such a proceeding on the part of Walker would have been in fraud of 
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the assignment made by him, on the 24th of April, 1854, to plai 
rights upon the shipments of corn in the hands of those evi, 
assignment was notified to the garnishees on the Ist of May, 1854, az 
the date of the contested charges of Mitchell. 

It is, therefore, adjudged and decreed, that the judgment of the} 
Court as to the garnishee, Robertson & McDougall, be affirmed ; that the 
ment as regards the defendant and the garnishees, Oglesby & McCauley, 
reversed ; that plaintiffs recover of the defendant, William Walker, sixty 
hundred and seventy-three dollars, with interest from March 26th, 1854 gag 
paid, and costs of the District Court; that plaintiffs recover of Og 
Me Cauley, garnishees, twelve hundred and thirty-five dollars and eight 
cents, and that the costs of appeal be borne one-half by plaintiffs and ¢ 
by defendant and Oglesby & Me Cauley. : 

Lea, J., dissenting. I think that the judgment appealed from “lt 
affirmed as it stands. 

Sporrorp, J., dissenting. I concur in the judgment relative to the cand 
Robertson & McDougall, but I incline to the opinion that the claim of Ogleay 
& McCauley should also prevail against the attaching creditors. 

The testimony of Walker being rejected, in the propriety of which ruling 
also concur, I do not think the answers of the garnishees are contradicted: 5 and 
the circumstances of the shipment to these garnishees were such, in my judg. 
ment, as to create a contract between themselves and Aitchell, which Walker, 
















and of consequence Walker's creditors, are not in a position to defeat, rious ¢ 
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Wuayy v. Hurry, Sheriff, et al. Ap 


The right of a plaintiff in attachment to follow the property attached into the hands of third persom ay , 
who have acquired rights from the owner after the attachment, depends on the reality of the Christ 
Sheriff ’s possession under the attachment. July, ’ 

The possession of the keeper appointed by the plaintiff is the possession of the Sheriff, butif the July ' 
plaintiff in the attachment is himself the keeper and suffers the property attached to be taken out : 
of his possession and carried to a distant parish from his own residence, where it is sold without 
any steps having been taken to regain the possession, he cannot disturb the title of thepur Garoc. 


chaser. him th 
PPEAL from the Second District Court of New Orleans, Morgan, J. : 
pa 


M. M. Cohen, for plaintiff and appellant. George L. Bright, for® 


fendants. ;: . 
Bucnanan, J. Randall McGavock, one of the defendants, brought silt tte 












against James R. Christian, in the liistrict Court of Iberville parish, by attach wach 
ment, for money paid to and for the use of Christian’s wife, who was the 4 x 
pa 


daughter of McGavock. ; 
This suit was brought and the attachment levied on the 15th ‘vai 
1854, onaslave named Mary, as the property of the defendant 
The Sheriff’s return of the writ of attachment is “ Executed by seizing and 
taching,” &c. It does notsay, in so many words, that he had taken possess 
of this slave; but we may infer that he did so, because it is proved Of Bi . 
witness, introduced by Me Gavock, that the latter was in possession of thesia 4 
in November, 1854, as keeper appointed by the Sheriff. On the 27th of 2 pri, 7 
1855, judgment was entered up in the District Court of Iberville, (whieh ¥ ; 
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only signed on the 14th February 1856,) in favor of Alc Gavock against 
for the sum of two hundred and seventy-five dollars and sixteen 


el “and that the slave attached be seized and sold to satisfy judgment 
se ’ 


3 apd costs.” Some time in the interval between the rendition of the judgment - 


its signature, Mrs. Christian, daughter of defendant, McGavock, who was 
Jiving at her father’s house, when the suit was instituted by him against her 
came from thence to New Orleans to the house of Philo H. Goodwyn, 
geoompanied by the slave Mary as anurse. Philo H. Goodwyn was married 
joanother daughter of defendont McGavock. After staying some time with 
bersister, Mrs. Goodwyn, Mrs. Christian \eft to go to her husband, in the 
of Iberville, a reconciliation having taken place between herself and her 
jusband, who, it should have been mentioned, was living in Tennessee when 
his father-in-law brought suit against him, but had returned to Louisiana pend- 
ing that suit, in which he made a personal appearance and defence. The night 
before Mrs. Christian left Mr. Goodwyn’s house, the slave Mary ran away, 
wd told Goodwyn, when found, that she was willing to stay with any one who 
would purchase her in the city, but would not return to the country. Where- 
upon, at the instance of Goodwyn, negotiations were set on foot for the sale of 
the slave Mary, between Christian and the plaintiff, a resident of New Orleans, 
through James M. Putnam, a merchant of New Orleans, and the holder of a 
mortgage upon the slave. 

The slave Mary was left in plaintiff’s possession, on trial, for a month pre- 
vious to the day of sale. Thc proposed sale of the slave by Christian to plain- 
tiff was a matter of notoriety in the family; and defendant McGavock was 
informed of it in a letter by Goodwyn. McGavock replied to this information, 
that he did not care what Christian did with the girl, but that, if he got judg- 
ment, he would seize her. 

A power of attorney to sell the girl was sent at first by Christian to Good- 
gyn, but Goodwyn declined to act, knowing the difficulty that existed. 
(ivistian then made his special power of attorney to Putnam, of date the 26th 
daly, 1855, under which the latter sold the slave Mary to plaintiff on the 30th 
daly, 1855, for nine hundred dollars cash. 

Putnam testifies that he was on the 30th July, the agent of defendant, Mc- 
Garock, in this city ; that up to the date of the sale, McGavock did not inform 
him that he had a claim against this slave Mary, which, as agent for Christian, 
the witness sold to Whann. Had witness known that there was a claim on 
the part of McGavock against Christian on the slave Mary, he would not have 
pased the act. And Goodwyn states that Whann consulted him about the 
fille before making the purchase; and admits that, although he knew of the 
iiachment, he concealed it from Whann. After this sale Whann remained in 
PMsession of the slave Mary until the 7th March, 1856, when the Sheriff of 
the parish of Orleans seized her in his hands, under a fi. fa. directed to him 
fom the District Court of Iberville, in the suit of McGavock v. Christian, by 
Meexpress written instructions of McGavock. The plaintiff has injoined the 
fale 
_ Under the above state of facts, respecting which there is no contrariety of 
‘ftidence whatever, the claim of McGavock to make the slave Mary liable in 

“Mecation of his judgment, has as little foundation in law as in equity. There 
doubt that property claimed in a lawsuit cannot be alienated or incum- 
pending the proceedings, to the prejudice of the plaintiff or claimant. 
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See C. C. 2428, and the case of Gillespie v. Cammack, 34 Annual, 
right of plaintiff in attachment to follow the property attached into the 
of third persons, who have acquired rights from the owner after the at 
depends upon the reality of the Sheriff’s pessession under the attach 
Goodrich v. Pattengill, 7 An. 664. And we take it also to be correet do 
that the possession of the keeper appointed by the Sheriff is the possess 
the Sheriff. But when, as in the present case, that keeper is the plaj 
attachment himself, who suffers the property attached to be taken out 
possession by the wife of the defendant into a parish distant from hig 
residence, and there to remain for months, while the defendant is o , and 
to his perfect knowledge, offering it for sale, and finally sells it without 
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plaintiff in attachment interposing any obstruction or taking any steps tp a 

gain possession, as keeper, for the Sheriff, although he had ample liye partis 

to do so; the case is clearly within the rule of the Roman law quoted by iyo in 

Story in ‘qusngeaghh 394 of his Commentaries on Equity Surisprodance tal ma 

itor, qui permittit rem venire, pignus dimittit.” See also paragraph 885 gf “The! 

the same work, and Marsh v. Smith, 5 Rob. 523. “EB 

It is, therefore, adjudged and decreed, that the judgment of the District Cou oot par 

be reversed ; and that the injunction herein be perpetuated, the chat cept 

appellee, Randall MeGavock, to pay the costs of both courts. poli 

among 

4 An. : 

On t 

latter « 

defend 

Epwarp Conery v. Wess, Rawiixes & Co.—Rawiiyes, Duncan & Co, Be Ro 

Garnishees—W. H. Wess, Intervenor. the gr 

When appeal is taken by motion in open court, one who is a party to the suit and who signedthe 7 
appeal bond, although only as surety, will not be permitted to allege that he was not a party & 

the appeal. - tutif 

Under the terms “ et alii,” parties to the suit not expressly named, may be considered as inclnded make 

among the obligees in the bond. the pa 


The garnishees had received from the defendants certain promissory notes, with instructions to place q 
the proceeds to the credit of the intervenor, to whom the defendants were indebted. Hed: That Dune 
the property in the notes could only enure to the benefit of the intervenor when he had beenime swers 
formed of what was done, and had assented thereto; until then the defendants might have changel be aff 
the destination of the property. The rule is that, when the proprietor may sell and deliver, te Ta 
creditor can seize. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. ten th 
C. B. Singleton, for plaintiff. H. C. Miller, for intervenor and appellamk § yur! 
Merrick, C. id The plaintiff obtained judgment against Webb, Rawlingn | ai} 
é& Co. for $1700 77, and interest. >, 
In aid of an ph issued upon this judgment, the plaintiff propounded ] iguid 
to Messrs. Rawlings, Duncan & Co., of this city, interrogatories requiring them Wine 
to answer under oath, as garnishees, whether they had not cotton, promissory — Wwe 
notes and other effects belonging to the defendants. The garnishees answered } guld 
that they had nothing belonging to the defendants, but had received from Wall 
& Rawlings, of Memphis, certain promissory notes, with instructions te place 
the proceeds to the credit of W. H. Webb, to whom said Webb & 
were largely indebted; and that the garnishees had, previous to the 
this case, informed Webb & Rarlings that they would place the 
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usitof W. H. Webb. The firm of Webb & Rawlings was composed of 
same members as the branch of the same house in New Orleans, styled Wass. 
“Wah. Rawlings & Co., and being the defendants in the original suit. The 
ry of Rawlings, Duncan & Co. (the garnishees) is a distinct firm and not 
of the same partners as the other firms mentioned. The plaintiff, 
| gaversed (successfully as was deemed by the District Court) the answers of 
the garnishees, and judgment was rendered against them and also against the 
fight of W. H. Webb, who had intervened in the suit. Webb appealed by mo- 
fon in open court, and Duncan & Rawlings, of the firm of Rawlings, Dun- 
md Co., with G. W. Logan, Jr., signed the appeal bond as sureties, which 
gas made payable to “ Edward Conery et al.” 

A motion has been made to dismiss the appeal, on the ground that proper 
parties to the appeal have not been made, and that the bond ought also to have 
een in favor of Webb, Rawlings & Co., Webb & Rawlings and Rawlings, Dun- 
can & Co. 

The latter firm having signed the appeal bond as sureties, which is payable 
ip “Bdward Conery et al.,” could not be permitted to allege that they were 
ot parties to the appeal. Webb & Rawlings are no parties to the proceedings, 
except so far as the firm of Webb, Rawlings & Co. is identical with it. Webb, 
Joulings & Co. are parties to the suit and may be considered as included 
among the obligees in the bond under the term “et alii.” See Bachus v. Moreau, 
44n. 314. The motion to dismiss the appeal is therefore overruled. 

On the trial of the cause as to the garnishees and the intervenor Wedd, the 
iter offered to read in evidence the deposition of J. J. Rawlings, one of the 
defendants in the original suit, and consequently a member of the firm of Webd 
Co, § éRewlings, of Memphis. This testimony was objected to and excluded on 
the ground that J. J. Rawlings was a party to the suit and interested in the 
mult of the present controversy. The intervenor excepted. 

Without deciding the question raised by the bill of exception, we remark 
tut if the intervenor be allowed the full benefit of this deposition, it will not 
iuied B make out his case. The testimony of this witness explains the transactions of 
the parties more in detail than do the answers of the garnishees Rawlings, 
‘ta § Pecan é Co., but it adds nothing of force to those answers, and on the an- 
mix § wersand deposition together, we think the judgment of the lower court must 
Weaffirmed. 

Ttappears that the firm of Webb & Rawlings was indebted to W. H. Webb, 
iplanter of Tennessee, in the spring of 1855, in a balance of between nine and 
tmthousand dollars, for advances of cash and proceeds of cotton during the 
jar 854, previous to the dissolution of the two firms of Webb & Rawlings 
mi Webb, Rawlings & Co., which took place in July and September of that 
_ J, each partner having power to use the partnership name of either firm in 
iidation. In the spring of 1855, in a conversation with W. H. Wedd, the 
| Mines J. J. Rawlings promised him that on the return of his partner S. M. 
Wa), who was then on a tour of collection, that if they (Webb & Rawlings) « 
tld not pay the money, they would give him such paper as the witness 
- thought most available to him, it being understood, as the witness says, that it 
- thould be discretionary with him what paper to transfer. S. M. Webb having 
Mimed with two notes on Jos. J. Scales, one dated May 31, 1855, for $3843 
is, and the other dated November 1st, 1855, for $394 50, and another 
W. A. Thomas, for $170 02, dated May 26, 1855, all payable to Wedd, 
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Rawlings & Co., the New Orleans branch of the house, on the 2294 of - 
ber, 1855; the name of Webb, Rawlings & Co. was indorsed upon they 
and they were transmitted by Webb & Rawlings to Rawlings, Duncan & 
of New Orleans, to collect and place to the credit of W. H. Webb. 
Duncan & Co. notified Webb & Rawlings that they would obey the } 


It is fair to presume that the notes were assets of the New Orleans 
because they were payable to it, and because they were sent to this City fp 
collection. W. H. Webb does not appear to have had any correspondence with 
Rawlings, Duncan & Co., and his account with Webb & Rawlings twas not oe 
debited with the notes so sent. The witness states that it (viz, the indorsement 
and sending of the notes to Rawlings, Duncan & Co.) was intended as py. 
ment to W. H. Webb, and that the notes would have been given to him (¥ J 
Webb) in person, had it been known where he was. But before informatig: 
had been communicated to him of what had been intended and done on high. 
half by his debtors, viz, on the 29th December, 1855, the plaintiff had levis) 
his execution and served his proceeding in garnishment on Rawlings, = 
é& Co., the holders of the notes of Scales and Thomas. 

W. H. Webb was not apprised of what had been done until the 26th ant 
January, 1856, and for the first time he testified his acquiescence on thei 
day of February, 1856, (more than a month after the garnishment,) by lettes 
addressed to Webb & Rawlings and to Scales, the maker of the principal note 

It is clear that at the time the execution was levied and the proceeding 
against the garnishees was served, that the paper in the hands of Rowling, 
Dunean & Co. was under the entire control of Webb, Rawlings & Co., or Wah 
& Rawlings, and that they might have countermanded the order to hold the 
proceeds for the benefit of W. H. Webb, and could have directed the proces 
to be paid to the plaintiff or any one else. The property in the notes could 
only enure to the benefit of Webb, when he had been informed of what ws 
done and had assented thereto. Had the makers of the notes become insolvent, 
he would not have been bound to receive them, nor was he bound to recognize 
Rawlings, Duncan & Co. as his agents. 

Before the information had been given him and he had assented to the arrange 
ment, the notes were attached and the power given to Rawlings, Duncané @ 
to appropriate the proceeds to the payment of W. H. Webb was revoked ly 
the effect of the attachment. 

The case falls within the rule laid down in the case of Armour v. Cockbum, 
which has been affirmed by repeated decisions, “‘ That where the owner of the 
property has lost all power over it and cannot change its destination, the ae 
ditors cannot attach ; the converse of the rule being that whenever the pi 
prietor may sell and deliver, the creditor can seize.” 4 N.S. 669; 3 An®® 
If it be considered that the delivery of the notes to Rawlings, Duncan€é& 
was accompanied with the stipulation pour autrui, (C. C. 1884, 1896) i 
same was subject to revocation until accepted. Gravier v. Gravier, 3NS 
206. See cases of Wilson v. Lizardi, 15 L. R. 255, and Goodhue v. MeClam@, 
3 An. 56. 

Judgment affirmed. “ 

oye 


& ‘ 













tions. a 
ce 





1833 


sePS EUS SR ERBRERE TIES 


Ez 


ZBERBreg2:2 = 

















NEW ORLEANS, APRIL, 1857. 


Srate or Lovistana v. Bytnett Haynes. 


Under the Act of the Legislature of March 15th, 1855, the Governor has authority to appoint a 
to take charge of and liquidate the affairs of any corporation, when its charter has been 
decreed to be forfeited and and there is no law existing at the time which provides for its liquida- 


tion. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
J. 0. Fuqua, and Muse & Hardee, for plaintiff. Moise & Randolph, for 
defendant and appellant. 

Voorntes, J. This is an appeal taken by the defendant from a judgment 
rendered by the court below, vacating his commission as liquidator of the 
*Qlinton and Port Hudson Railroad and Banking Company,” incorporated in 
1833. 
Having forfeited its charter, an Act was passed by the Legislature on the 4th 
of May, 1847, for the liquidation of the affairs of said company, under which 
the Governor was authorized to appoint a liquidator for the term of one year. 
By the Act of the 16th of March, 1848, the Governor was authorized to appoint 
the same or such other liquidator as to him might seem proper, for a term not 
exceeding two years. On the 21st of March, 1850, and 30th of April, 1853, 
the Legislature passed two Acts on the same subject, the former of which limit- 
edthe term of the liquidator’s office to three years from the date of his ap-, 
pointment by the Governor, and the latter to two years from the same period. 
At the expiration of the term of the liquidator’s office, under the last mentioned 
Act, the affairs of the company being still unsettled, the defendant was re- 
appointed by the Governor on the 18th of April, 1856. 

In regard to the duties and powers of the liquidator, it suffices to refer to the 
Acts to which we have adverted in connection with the cases of The Gas Light 
Company v. Haynes, 7 An. 114, and Haynes v. Castor, 9 An. 266. 

The record contains an admission of the insolvency of the company, and 
that its affairs are still unsettled. 

It is contended by the relators, that the Governor had no right to make the 
appointment after the term of office had expired; and that the defendant was 
disqualified from holding the office, on the ground of his being a debtor of the 
company. 

The purchase of property encumbered with mortgages in favor of the com- 
pany, could not have the effect of making the purchaser a debtor of the com- 
pany. Such we understand from the evidence to be the relation in which the 
defendants stands to the company. 

It is evident that the defendant’s appointment as liquidator was not and 
could not have been made under the Act of 1853. That and the other Acts in 
telation to the liquidation of the affairs of this company, to which we have ad- 
verted, had expired by limitation prior to the appointment of the defendant in 
this case. But we think the authority for the appointment thus made is to be 
found in the 7th section of the Act entitled, ‘An Act to regulate Corporations 
generally,” approved March 15th, 1855, which declares: “That whenever the 
charter of any corporation in this State shall be decreed forfeited by any com- 
pétent court, the District Attorney of the district shall forthwith inform the 
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Governor of the fact, who shall thereupon appoint a liquidator to take ¢ ; 
of and liquidate the affairs of the corporation, as in case of insolvency of jgg 









viduals. * * * This section shall not apply to banking or other comes bas? 
tions whose liquidation is otherwise provided for by law.” (Session Acwiet F agail 
1855, p. 486.) It appears to us clear that the company, whose charter tad 2 ot 
been decreed to be forfeited by a competent court, must be considered ag fall. 
ing within the operation of this enactment, unless excluded by the exception, A As 
As there was no law existing at the time which provided for its liquidation, we awil 
think it follows as a natural consequence that such an appointment became sible 
necessary, and that the Governor was fully authorized to make it under the L 
provisions of this Act. are I 
It is, therefore, ordered and decreed, that the judgment of the court below —an 
be avoided and reversed, and that the application of the relators be rejected, at of a 


their costs in both courts. 
Merrick, C. J., recuses himself in this case. 
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Succession or Warttnc VaLentine—On rule taken by the Widow 
and Heirs of W. G. Vincent. 


The deceased by his will, which was executed in 1848, after a legacy to his wife of certain specified 
property, declared as follows: 

* All the balance of my property, I will to my six brothers and two sisters, to be equally divided be 
tween them, after all claims against me are paid. And,I hereby appoint, John Valentine, my 
brother, to execute this will; and, in case of his death or absence, Paliteen Belcher, my wile’s 
brother. I would recommend that this property be sold, for one-fourth cash, and the balance on 
twelve, eighteen and twenty-four months’ time; and the notes secured by mortgage to secure 
payment.” 

**T would recommend that the money be paid to them, so as to be of the greatest advantage to them 
possible. There will be somewhere from two to three thousand dollars for each of them, if it were 
so divided at the present time. What my property is, and where situated, you will find by the copy 
of the titles in my bank-box. Although I have made several errors, yet I think the above will be 
easily understeod I have one house on Circus Street ; two on Gravier ; two on Adele; one corner 
of Camp and St. Mary; and one vacant lot, corner of Plaquemines and Seventh streets.” 

Held: that this was a disposition of the property which the testator then had, and was not intend- 
ed to cover his future acquisitions ; and that, consequently, property purchased by the testatorin 
1853, after the will was made, did not pass under it. 

“ A disposition, the terms of which express no time, neither past nor future, refers to the time.of 
making the will.” C.C. 1715. 


 ESEEEES _EFSRTtt.EPgEe 


PPEAL from the Second District Court of New Orleans, MorganJd. 
Clarke & Bayne, for plaintiffs and appellants. P. Z. Bonford, for de 
fendant. 

Merrick, C. J. The defendant in the rule in this case is the purchaser of, 
property at a sale made in order to effect a partition among the universal lege 
tees under the will of the deceased. He refuses to comply with the terms of the 
sale, because, as he alleges, all the parties interested in the property were not 
made parties to the proceedings in partition. 

The question which he presents arise under the will. If the will conveyed: , 
conjointly to the legatees the present and future property of the testator, the 
purchaser has acquired a good title and must be compelled to comply withthe’ 
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? of the sale. If, on the other hand, the legacy was not conjoint, or if it Svccmman 6 
. . ALENTINE. 
was only of the present property of the testator, in either case the purchaser 
has not acquired a good title, and ought to be discharged from the rule taken 

The will which was dated in 1848 is as follows : 

“New Orieans, December 12th, 1848. 

As my health is not good, and as I travel often, I think it my duty to write 
awill, in order that there may be as little trouble about my estate as pos- 
sible. ' . . 

|, therefore, give to my wife, Lucy Belcher, the two pieces of property, which 
are now in her name—one on St. Charles street, the other on Phillippa street 

—and, likewise, all the property where we now live, on Camp street, consisting 
of a frame house and three lots of ground, and all the furniture belonging 
thereto; and, likewise, the first month’s rent that may fall due, after my death. 
This property, in all, is worth, I think, ten thousand dollars ; and is just about 
half of what we have gained since we were married. 

All the balance of my property, I will to my six brothers and two sisters, 
to be equally divided between them, after all claims against me are paid. And 

| hereby appoint John Valentine, my brother, to execute this will; and, in 
case of his death or absence, Palitzen Belcher, my wife's brother. I would re- 
commend that this property be sold, for one-fourth cash, and the balance on 
" six, twelve, eighteen and twenty-four months’ time ; and the notes secured by 
mortgage to secure payment. 

I would recommend that the money be paid to them, so as to be of the — 
greatest advantage to them possible. There will be somewhere from two to 
three thousand dollars for each of them, if it were so divided at the present 
time. What my property is, and where situated, you will find by the copy of 
the titles in my bank-box. Although I have made’ several errors, yet I think 
the above will be easily understood. I have one house on Circus street; two 
om Gravier ; two on Adele; one, corner of Camp and St. Mary ; and one vacant 
lot, corner of Plaquemines and Seventh streets. 

Ihave done this in my right mind, on the date above. 

[Signed] Watney VALENTINE.” 

The property which was sold was acquired by the testator after the making 
of his will, viz: in February, 1853, it being one half of the lot sold, the other 
lalf being held by John Valentine and sold at the same time. 

Richard Valentine, one of the six brothers of the testator and one of the 
legatees in the will, died after the execution of the will, but before the testator, 
laying three minor children, who were not represented in the partition. Thus, 
two questions arise under the will and these facts: Did the will convey the 
- future property ? Was the disposition conjoint, and did the other brothers and 

sisters take the share of Richard Valentine, by accretion? If either of these 
questions, as already said, are decided in the negative, the rule must be dis- 
charged. 

Under the peculiar phraseology of this will, we think it was a disposition of 
the property which he then had. It was not intended to cover his future 
acquisitions, and is, therefore, controlled by Article 1715 of the Code, which is 
in these words : 

“A disposition, the terms of which express no time, neither past nor future, 
telers to the time of making the will.” 
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“Thus, when the testator expresses simply that he bequeathes his re ad 
such a one, the plate he possessed at the date of the will is only included” | . 

The minor heirs of Richard Valentine, therefore, appear prima facie to be 1 
interested in the property sold, and the purchaser cannot be compelled to com. 
plete the sale. 

It is thus unnecessary to consider the second question with its surrounding 
difficulties. 

It is, therefore, ordered, adjudged and decreed, that the judgment of thelowe 
court be avoided and reversed, and that the rule be discharged at the cost of 
the plaintiff in the rule, the appellee paying the costs of the appeal. 





Srate v. James Parton. 


As the jury in trying an indictment for murder have the power to find the prisoner guilty of man. 
slaughter, it was pertinent and right for the Judge to instruct the jury in the law both of murder 
and manslaughter, notwithstanding his counsel chose to assert that the only issue for the jury to 
try was the sanity of the accused. 

The judge did not err in refusing to allow the tardy motion for an inquisition of lunacy, there being 
no pretence that the prisoner had become insane since the trial, and the question of his sanity at 
that time having been fully considered and passed upon by the jury as a question of fact, 


PPEAL from the First District Court of New Orleans, Reynolds, Judge of 





the Fourth District Court, presiding. £. W. Moise, Attorney General, 
for the State, A. P. Field and J. S. Whitaker, for the accused. 

Sporrorp, J. The opinion we have formed upon the only questions pre 
sented by the record and cognizable by this court, render it unnecessary to 
consider the motion to dismiss the appeal. 

Since the cause was remanded for the admission of evidence touching the 
asserted insanity of the accused, (10 An. 299,) there has been a new trial which 
resulted in a verdict of “guilty without capital punishment.” The prisoner 
was sentenced to hard labor in the penitentiary for life. 

There are but two bills of exceptions, neither of them appears to have been 
well taken. 

The prisoner pleaded not guilty to an indictment for murder. Upon the 
issue thus joined, the jury had power to find the prisoner guilty of man- 
slaughter. (Rev. Stat. 136, sec. 2.) It was, therefore, pertinent and right for 
the Judge to instruct the jury in the law both of murder and manslaughter, 
notwithstanding his counsel chose to assert that the only issue for the jury to. 
try was the sanity of the accused. 

Nor was there error in refusing to allow the tardy motion for an inquisi- 
tion of lunacy, it appearing that there was no pretence that the prisoner had 
become insane since the trial, and the question of his sanity at that time having 
been fully considered and passed upon by the jury as a question of fact. The 
verdict of the jury is conclusive upon us as to all matters of fact embraced by 
it, and as there are no errors of law assigned, and the bills of exceptions were 
not well taken, the judgment of the District Court is affimed, with costs. 
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MoGarcor, Attoway & Co. v. Barker & Dirrenperrrer.—P.anters’ 
Bank or Tennessee, Intervenors—Ferttowes & Co. and Yeatman 


ing & Co., Attaching Creditors, Defendants in Rule. 

e 

An appeal will not be dismissed on the ground that the judgment was not signed when the order of 
appeal was made, if it appears to have been signed at the time the appeal was made out. 

t of It is not necessary there should be as many copies of a record of appeal made out and filed as there 
may happen to be appellants with interests in any way conflicting. When the necessary parties 
are before the court, a transcript filed by any one of them, will authorize the court to adjudicate 
upon the merits of the whole cause. 

The right of priority of a creditor making the first attachment, will not be defeated in consequence 
of another creditor having discovered that there was a dormant partner interested in the property 
attached, and having attached his interest. 

When property is attached within the jurisdiction of our State courts, questions of privilege and 
priority among the attaching creditors, must be determined by the laws of Louisiana. 

A bill was drawn in Tennessee on a merchant in London, under an authorization to draw against 





nan- shipments of tobacco to an agent of the London merchant at New Orleans. On the faith of such ’ 
rder an authorization, the intervenors discounted the bill, which the drawer afterwards refused either 8 
7 to toaccept or pay. Held : That the intervenors acquired no privilege upon the tobacco, which they 

attached in New Orleans, in the hands of the agent of the drawee, because they had no actual 
eing possession or control of the tobacco by themselves or by their agents. 
yat Under such circumstances, in order to give the bill-holder such an interest in the tobacco as would 

defeat attaching creditors of the consignors, there should have been an agreement between the 

consignors and the consignee, that the tobacco should be held by the consignee for the benefit of 
of the bill-holder, so that the latter would look to the fund for payment, and not to the consignee’s 
ral, personal credit. 

ae. from the Sixth District Court of New Orleans, Cotton, J. 

4 L. E. Simond, for plaintiffs and appellants. Mott & Fraser and Hunt 


to | & Denegre, for Fellowes & Co. and Yeatman & Co., appellants. C. BR Single- 
ton, for the intervenor, appellee. 

The opinion of the court on the motion to dismiss the appeal was delivered 
by 

Merricx, C. J. A motion has been made in this case to dismiss the appeal. 
The grounds stated in the motion are: 

Ist. The order allowing the appeal was granted and citation of appeal served 
before the judgment appealed from was signed. 

2d. The appeal bond filed purports to be given in a different cause. 

8d. The condition of the bond is insufficient for a suspensive appeal. 

We shall only notice the first point, the others being unsupported by the 
facts. The judgment was rendered on the 30th day of June, 1856, and the 
order of appeal was granted by the Judge and the appeal bond filed on the 
tenth of July, the judgment not having been signed until the 12th day of July, 
two days after the order allowing of the appeal. 

It is contended that the appeal was prematurely taken and ought to be dis- 
missed. 

_ We have: carefully examined the cases of Wright v. McNair, 7 L. R. 518; 
Cooley v. Seymour, 9 L. R. 275; Tissot v. Bowles, 18 L. R. 30; Whittemore v. 

| Watts, 4 R. R. 47; Mechanics’ Bank y. Walton, 7 R. 451, and 9 An. 42. These 

| allappear to be cases in which the judgment appealed from had not been 

figned at the time the transcript of appeal was made out. The older cases 
were decided ‘before the Act of 1839, curing certain defects, and the Act of 

_ 1848, allowing an appeal by motion in open court, were passed. 
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The question now presented is, whether, where an appeal is taken at dy 
same term at which the judgment is signed, but before the judgment is a¢ 
perfected by the signature of the judge, it is such a fault on the part of ¢ 
appellant as to occasion the dismissal of the appeal. 

The 19th section of the Act of the Legislature approved March 20th, 
provides that thereafter “‘no appeal to the Supreme Court shall be dismisgay 
on account of afty defect, error or irregularity in the petition or order of ap. 
peal, or in the certificate of the Clerk or Judge, or in the citation of appeal, or 
service thereof, or because the appeal was not made returnable at the neg 
term of the Supreme Court, whenever it shall not appear that such defect, error 
or irregularity is imputed to the appellant; but in all such cases, the court 
shall grant a reasonable time to correct such errors or irregularities, (im cagg 
they are not waived by the appellee,) and may impose on the appellant such 
terms and conditions as in their discretion they may deem necessary for the 
attainment of justice, and may also’ impose such fines on the officer who shal] 
have caused such irregularities, as they may deem proportioned to the offence” 

Now, the judgment is pronounced in court publicly and usually in the pre. 
sence of the parties. But the judgment is not often signed in their presence, 
but usually in the Clerk’s office, or in the court room, at the pleasure of the 
Judge and when he has leisure at the close of the term, for that purpose. 

By the 20th section of the Act just referred to, it is made the duty of the 
Judge in the country parishes to sign all final judgments before the adjourn 
ment of the court, whether the three judicial days have or have not elapsed 
since they were rendered. Acts 1839, p. 164. 

Under this statute, in some of the parishes, the custom has been to make 
the signing of the judgments the last thing to be done by the Judge before 
adjourning for the term, and in such cases, under the Act of 1843, p. 40, the 
motion to appeal has usually been made immediately after the motion for the 
new trial has been overruled, without waiting until the Judge has affixed his 
signature to the judgment, which would then be too late. It would be difficult 
to say that the suitor is in fault for waiting the pleasure of the Judge to sign 
in such case. 

So too in the city courts, the signing of the judgment is more particularly 
within the knowledge of the Judge than the counsel, and we do not think the 
error in the present case is to be imputed to the appellant. It is true that he 
might have assured himself that the judgment was signed, by an inspection of 


the record upon the first opportunity ; but as three judicial days had elapsed, 


and the term was closed at which the judgment was rendered, he had a right 
to suppose that the Judge had done his duty and affixed his signature to the 
judgment, and that the Judge would not order the appeal without so doing. 
The record containing the judgment properly signed is before us, and we see 
no reason to dismiss the appeal in this case on the objection made. 
The motion to dismiss is, therefore, overruled. 


On the merits : 

Sporrorp, J. The defendants, Barker & Diffenderffer, were merchants 
gaged in the tobacco trade in the State of Tennessee. Contemplating a ship 
ment of tobacco to England, and wishing to raise funds by means thereof, they 


procured the following authority from the agent of a London and Liverpool 
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“ “Capiz, Tenn., 28th April, 1854, 
iMesrs. Barker & Diffenderffer, Clarksville, Tenn. 

“ Sms: I hereby authorize you to draw on my father, Mr. John XK. 
Gilliot, of London and Liverpool, the sum of £21, say twenty-one pounds 
sterling on all good and fine strips forwarded to Mr. Walter G. Robinson, New 
Orleans, to be consigned to my father in Liverpool, and £16, say sixteen pounds 
sterling on all seconds or lugs ; the draft to be made on receipt of Mr. Robin- 
wn's acknowledgment of the arrival of the tobacco in New Orleans. 

(Signed) “Jonn S. Griiio0r.” 

Shipments were made to W. G. Robinson, of New Orleans, as agent of Gil- 
lot, by Barker & Diffenderffer, and on being informed by Robinson that he 
had received the tobacco, the Planters’ Bank of Clarksville discounted, at suc- 
essive dates, four several bills of exchange drawn by the shippers on J. X, 
Gilliot, of London, pursuant to the foregoing authorization, which was ex- 
hibited to the bank. But no assignment of the bills of lading was made to the 
bank. : 

One hundred and twenty-four hogsheads of this tobacco were attached in the 
hands of W: G. Robinson, in New Orleans, by the plaintiffs MeGregor, Alloway 
é (o., on the 30th of June, 1854, under a claim of theirs against Barker & Dif- 
fanderffer, who, it would seem, had become insolvent. Afterwards, the same 
property was attached by Fellowes & Co. and then by R. Yeatman & Co., de- 
fendants in the rule, from the judgment whereon these appeals were taken. 

JK. Gilliot accepted and paid two of the four bills discounted by the Plan- 
ters’ Bank of Clarksville, as above described. Having heard of the attachment 


protested both for non-acceptance and non-payment; it does not appear that 
whice of protest was given to the drawers Barker & Diffenderffer. 

The tobacco having been attached by three creditors of the shippers in dif- 
ferent suits, MeGregor, Alloway & Co., whose attachment was first in date, 
took a rule on Fellowes & Co. and R. Yeatman & Co., to show cause why the 
proceeds of the tobacco should not be paid to them by preference. 

The Planters’ Bank of Clarksville afterwards intervened and claimed, by way 
of third opposition, the first privilege upon the tobacco or its proceeds, as hold- 
«sof the two protested bills of exchange which they had discounted on the 
hith of the shipment and of the letter of credit or authority to draw given by 
Gilliot’s agent to Barker & Diffenderffer, said bills amounting to the sum of 
$5098 62. 

There was judgment awarding this sum to the bank by privilege and prefer- 
mee, and ordering the balance of the proceeds of the tobacco to be paid first 
to McGregor, Alloway & Co., and then (if any should remain) to Fellowes & Co. 

McGregor, Alloway & Co. have appealed from the judgment in favor of the 
lank, and Fellowes & Co. and Yeatman & Co. have appealed both from that 
judgment and the judgment in favor of MeGregor, Alloway & Co. 

The first controversy is between all the attaching creditors and the Planters’ 
Bank of Clarksville, Tennessee. The property having been attached within 
the jurisdiction of our State courts, the question of privilege and priority must 
Wdetermined by the laws of Louisiana. The Tennessee bank has no other 
i upon the movable property attached than a citizen of Louisiana would 
Mave had, who had discounted bills drawn in this State under precisely similar 
“Greumstances. See Lee v. His Creditors, 2 An. 599. The bills under which 
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tenor : 
“CLARKSVILLE, Texn., June 294, 1854 
“Sixty days after sight of this first of exchange (second and third, &e., yp. 
paid,) pay to the order of ourselves, in London, three hundred and 
eight pounds sterling, value received, and place the same to account, as advised 
by your friends. 
“ (Signed) Barker & Dirrenperrrgg, 
“To J. K. Gilliot, Liverpool.” 
[ Endorsed by the drawers. | 


“CLARKSVILLE, TENN., June 24th, 1854, 
“Sixty days after sight of this first of exchange, (second and third, &c., un. 
paid,) pay to the order of ourselves, in London, five hundred and sixty-seven 
pounds sterling, value received, and place the same to account of shipment of 
strips, as advised by your friends. 
“* (Signed) Barker & DIrrenperrrer, 
“To J. K. Gilliot, Esq., Liverpool.” 
[Endorsed by drawers. } 


The question is not whether Gilliot acquired a privilege upon the tobacco 
to the amount of his actual acceptances, upon its reaching the hands of his 
agent, Robinson, in New Orleans. That he did so, is conceded by all parties, 
For, by consent of the attaching creditors (before the intervention of the bank), 
the 124 hogsheads of tobacco were forwarded to Gilliot for sale, and he has 
retained without opposition, out of the proceeds, the amount of the two bills 
of Barker & Diffenderffer on himself, which he actually accepted and paid, and 
has remitted the balance (deducting also charges) to W. @. Robinson, without 
making any claim for the other two bills which he refused to pay, and which 
went to protest and are now in the hands of the bank, the intervenor in this 
cause. Indeed Gilliot claims no interest in the fund now in court whieh, there- 
fore, belongs to Barker & Diffenderffer, subject to such privileges as are estab- 
lished by law. 

We think that, under the law as understood and administered in the courts 
of Louisiana, the bank acquired no privilege upon this tobacco, because it has 
never had any actual or constructive possession thereof by itself or by its 
agents. See Goodhue v. McClarty, 3 An. 56. And itseems doubtful whether, 
under the extremely liberal views entertained by courts of equity with regard 
to the law of lien, the bank in this case could succeed in defeating the attach- 
ing creditors. See the case of The Marine and Fire Insurance Bank of the 
State of Georgia v. Jamcey and others, 3 Sandford’s Sup. Court Rep. 257. 

As already observed, the bank acquired no control whatever of the tobaece. 
It took no transfer of the bills of lading and was a stranger to them. These 
protested drafts do not on their face purport to assign the tobacco to the bank. 
One of them, indeed, makes no allusion to the shipment. It is plain that the 
authority from Gilliot to Barker & Diffenderffer to draw upon him, after the 
receipt of certain shipments by Robinson, was what the bank in the firstin- 
stance looked to; in other words, to the credit of the drawee, and to the anti- 
cipation that he would accept the bills in strict pursuance of the engagement 
of his son and agent towards the drawers. He has broken that engagement; 
whether he had a legal excuse for doing so, is a question not relevant here, 
for Gilliot is no party to these proceedings. But because he has so broken 


the bank claims a privilege upon the tobacco attached, are of the following 7 
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z into on his behalf, it d f ivi 
the engagement entered into on his behalf, it does not follow that a privilege MeteremD 


rises into being, in favor of the bank over merchandise which it never had, even 
constructively under its control and to which it laid no claim until long after 
the merchandise had been attached by creditors of those to whom it confessed- 
ly belong. The mere belief of the President of the bank that the bank had 
glien, cannot affect the case unless he had legal grounds for the belief. And 
no such grounds are disclosed in the record. 

There is no subrogation to a privilege inferrible from the evidence. 

The case also differs from those where a consignee has received a consign- 
ment with special instructions from the consignor to pay out of the proceeds a 
particular creditor of his, and the consignee has notified such creditor of the 
fact. Under such circumstances, it has been held that a contract springs up 
between the consignee and the named creditor of the consignor, which a sub- 
sequent attachment by other creditors of the consignor will not defeat. Cut- 
ters v. Baker, 2 An. 572; Williams v. Pierce & Co., 10 An. 277; Armor v. 
Cockburn, 4 N. S. 667. 

But here there was no contract between Barker & Diffenderffer, consignors, 
and J. K. Gilliot, consignee, that any particular creditor of the former should 
be paid by the latter out of the proceeds of this tobacco. The contract was 
personal between the consignors and the consignees. The bank was in no 
sense privy to it. There was even no stipulation pour auwtrui, so that the case 
differs widely from that of Oliver v. Lake, 3 An. 78. Gitliot agreed to accept 
drafts to a certain limit so soon as his agent should receive certain tobacco. He 
knew he would become personally bound as soon as the drafts were accepted 


although the tobacco should perish, or never reach Liverpool. It was his ac- ‘ 


ceptance, or the belief that he would accept, payable at all events, that induced 
the bank to buy the bills. In order to give the bill-holder such an interest in 
the tobacco as would defeat attaching creditors of the consignors, there should 
at least have been an agreement between the consignors and the consignees, 
that the tobacco should be held by the consignee for the benefit of the bill- 
holder, so that the latter would look to the fund for payment, and not to the 
consignee’s personal credit. 

Here the President of the bank declares that he looked to Gilliot for payment 
on the strength of the letter of authority, that he still holds him liable, and 
that he had no confidence in the solvency of the drawers, but all confidence in 
the drawees. 

We conclude that the judgment awarding the Planters’ Bank of Clarksville, 
Tenn., a privilege upon the fund under attachment, must be reversed. 

There is quite a different controversy between McGregor, Alloway & Oo., 
the first attaching creditors, and Fellowes & Co. and R. Yeatman & Co., whose 
attachments were subsequent. 

McGregor, Alloway & Co. appealed only from the judgment in favor of the 
Bank of Clarksville. 

Fellowes & Co. and R. Yeatman & Co., as already stated, appealed both from 
the judgment in favor of the bank and the judgment giving McGregor, Allo- 
tay & Co. priority over themselves. All these appeals were made returnable 
on the first Monday of November last. McGregor, Alloway & Co. procured 
from this court an extension of time to bring up the record, but on the same 


‘day one of the other appellants, it would seem, filed the present transcript. As 
McGregor, Alloway & Co. have never filed a transcript of the record, the other 
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appellants contend that they must be considered as having abandoned 
peal against the Planters’ Bank of Clarksville, and that they will not, thers. 
fore, be entitled to benefit from a reversal of their judgment in favor of the 
bank. ) a 
We think such a rule of practice would be too rigorous and that it ig mi 
warranted by the precedents. e.. 
The record in this case is very voluminous; but one transcript WAS neces, 
sary, and we see no reason for adopting a construction of the law which 
require as many copies of a record to be made out and filed, as there may 
happen to be appellants with interests in any way conflicting. 
So far as the bank is concerned, McGregor, Alloway & Oo. are ap 
and by the filing of this transcript we consider their appeal before us; agajj 





the necessary parties are represented here, we can adjudicate upon the merits 
of the whole cause as fully as the District Court might have done. 

The first attachments by these three sets of creditors were levied in suits 
against the commercial firm of Barker & Diffenderffer, the plaintiffs, McGregor, 
Alloway & Co., alleging that the full names of the partners were unknown to 
them. 

Some time afterwards Yeatman & Co. and Fellowes & Co. filed supplemental 
petitions, alleging that ZL. G. Williams was indebted to them in solido with 
Barker & Diffenderffer, and attached his interest in the tobacco or its proceeds 

These parties now contend that the interest of Williams is one-third of the 
entire shipment, and that they, as creditors of the partnership of Barker 4 
Diffenderffer and Williams, are entitled to a payment out of the property be 
longing to that firm over McGregor, Alloway & Co., who are creditors only of 
Barker & Diffenderffer. The accounts first sued upon by Yeatmau & 0p, 
and Fellowes & Co. make no allusion to Williams. 

The evidence shows that Williams was insolvent, but that he became a dor- 
mant partner with Barker & Diffendergfer in the tobacco transactions out of 
which the claims of all the attaching creditors have sprung; that William 
furnished no means to the partnership, but agreed to superintend the stem- 
mery, which he never did; that all the money was raised by Barker & Differ 
dertfer by bills on McGregor, Alloway & Co. and others, and that the ship- 
ments were all made in the names of Barker & Diffenderffer, who raised the 
funds. Under these circumstances McGregor, Allaway & Co. are as much en- 
titled to be paid out of the property attached as those who discovered that 
Williams was a silent partner in the firm of Barker & Diffenderffer in their 
tobacco business, and attached his interest. 

Finally the junior attaching creditors complain that McGregor, Alloway é 
Co. do not allow sufficient credits on their original judgment against Barker & 
Diffenderffer, for payment received through certain shipments made to them 
from Tennessee since the suit was instituted, and that their judgment should 
be still further reduced. Their judgment (4th May, 1855,) was for $20,905 91 
and interest. They are willing to credit it with the sum of $9,346 78, paid 
July 2d, 1855, under the following circumstances : 7 

“On the 27th June, 1854, Barker & Diffenderffer made an assignment of all 
their tobacco, in the stemmery at Cadiz, and at some other places in Tennessee, 
amounting to 160 hogsheads, (none of which was attached in these suits,) to 
McGregor, Alloway & Co. ond to one Wesley Gunn, to secure the sum of about 
thirty thousand dollars due the former on account of advances, and about 
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whom tobacco had been purchased for Barker & Diffenderffer. This assign- 
ment was made in Tennessee, and is not shown to have been in contravention 
of her laws. McGregor, Alloway & Co. and Gunn accepted the assignment 
there, it being stipulated that if there was not enough to secure them both, 
Gunn should have the first lien. Gunn had at least a constructive possession 
of the tobacco, it having been shipped to McGregor, Alloway & Co., in New 
Orleans, to be sold to pay, first, the amount stipulated as due himself, and the 
balance to be applied to the discharge of McGregor, Alloway & Co.’s claim on 
Barker & Diffenderffer. 

McGregor, Alloway & Co. received the shipment, and faithfully carried out 
the contract, paying over to Gunn the sum of $10,590 57, and after deducting 
ests and charges, they consent to credit the balance of the proceeds of this 
tobacco ($9,346 78) on their judgment of the 4th May, 1855, against Barker 
é Diffenderffer, thus reducing it to the sum of about $11,559 13 besides in- 
terest 

The other attaching creditors contend that the sums paid over to Gunn by 
McGregor, Alloway & Co. should also be credited on the judgment of the 
latter, as having been paid to Gunn wrongfully and in fraud of their rights. 

Under the evidence we find that McGregor, Alloway & Co. would have been 
guilty of a breach of faith if they had failed to pay the stipulated sum over to 
Gunn. It is proved that the sum was justly due him by Barker & Diffen- 
derffer, pursuant to a contract made at an unsuspicious time, and that McGregor, 
Alloway & Co. were only able to procure this tobacco, which has so largely 
reduced their original claim against Barker & Diffenderffer, by pledging them- 
selves, first, to pay Gunn. Gunn had a constructive possession of the tobacco, 
and could have enforced his contract against McGregor, Alloway & Co., who 
were his agents, for the purpose of paying his claim out of the proceeds of this 
shipment. ; 

We see no ground for suspecting any fraud on the part of McGregor, Allo- 
wy & Co. in entering into and carrying out this agreement. 

As to the charges for interest, &c., in their original account against Barker 
é Diffenderffer, we are of opinion that, under the pleadings and evidence, 2. 
Yeatman & Co. and Fellowes & Co. are not in a position to question them. 

It is, therefore, ordered, that the judgment appealed from be reversed; it is 
farther ordered, adjudged and decreed, that the intervention and third opposi- 
tion of the Planters’ Bank of Clarksville, Tennessee, be dismissed, and that 
McGregor, Allowoy & Co. be recognized as having the right to be paid by pre- 
ference and priority out of the property or funds attached in the hands of W. 
@ Robinson, garnishee, the sum of $11,559 13, besides interest, or such bal- 
tice as is due on their judgment against Barker & Diffenderffer, and costs; 
ad if, after satisfying this judgment, there be any balance, that the right of 
Fillowes & Co. to be paid next in order be recognized, and lastly the right of 
R Yeatman & Co; and it is further ordered, that the costs of this appeal be 
paid one-half by the Planters’ Bank of Clarksville, Tennessee, and the other 
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57, due the latter for services in purchasing, stemming and putting up McGasoor 
tobacco, besides the sum of about $4,260, advanced by him to farmers from 


Barker. 
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Cuartes Ricnarpson v. J. M. Bewt, Syndic of Estate of J. M. Bey, 


It is the duty of the syndic in selling a slave at auction to declare the existence of Any disease jp 
the slave known to him, and which could not be discovered on simple inspection, 

Where he has failed to do so, the sale will be rescinded on the ground of such redhibitory vice, 

Where the existence of the disease before the sale to the knowledge of the vendor is clearly shown, 
a post mortem examination is not necessary. 


PPEAL from the District Court of West Feliciana, Ratliff, J. Tried bya 
Jury. Brewer & Collins, for plaintiff. U. B. & E. Phillips, for defen. 
dant and appellant. 

Merrick, C. J. The plaintiff sues the defendant to rescind the sale of, 
slave sold to the plaintiff at the sale of the property belonging to the insolvent 
estate. The case was tried by a jury who found in favor of the plaintiff, and 
after an unsuccessful attempt to obtain a new trial, the syndic has appealed, 

It will be necessary to notice but a few of the questions raised in this cage 
The testimony abundantly established the fact, that the slave died of a redhi. 
bitory disease, which existed prior to the sale, to the knowledge of the defen. 
dant. Where the testimony clearly shows that the disease existed prior to the 
sale to the knowledge of the vendor as in this case, no post mortem examin 
tion is necessary. The plaintiff has done what was incumbent upon him, viz, 
he has made his case legally certain. If a physician was not called to treat 
the negro, it was because when examined by Dr. James Perkins, he discovered 
that the disease was one in which medicine could produce no favorable effect, 
This objection, moreover, has less effect, as the negro, after having been tender 
ed, had been hired to the defendant himself, who had been a physician, and he 
was in the defendant’s possession when he died. 

It is further urged that the action of redhibition does not lie against a syn- 
dic on account of property sold at the syndic sale. The jury were instructed 
by the Judge trying the case, that such was the law in a case of simple resti- 
tution and that they must find for the defendant, unless they were of the 
opinion that there had been fraud in the conduct of the defendant. C. C. 2597. 
The jury, therefore, if they regarded the instructions of the court must have 
concluded that the conduct of the defendant was such as to give rise to the 
action. The testimony of the syndic was taken, from which it appeared that 
he was aware of the disease of the negro and had caused him to be treated 
for it. 

It was certainly a grave oversight in the syndic, who was present at the 
sale, in not declaring the existence of the discease, it being one which could 
not be discovered on simple inspection. Although he may not have thought 
it his duty as agent of the creditors to inform the auctioneer who was making 
the sale, or announce the fact to the bidders, yet the consequence of placings 
diseased negro upon the stand as sound and suffering him to be adjudicated to 
all appearances as such, when he knew the contrary, was as injurious to the 
the plaintiff as would have been the case of fraudulent misrepresentations, 

If, therefore, it be conceded that the law was correctly stated to the jury by 
the District Judge, a point not necessary to decide, we are not prepared tosay 
that the jury had not sufficient evidence before them to justify their inferences 
and support their verdict. ©. C. 1841, No. 6; Ibid, 1842. 

Judgment affirmed. 








2% 


FS SSF S MPH eee is 


z 


Be s6256 ¢& 


s & 


+ 


Zee 















NEW ORLEANS, APRIL, 1857. 


Napoteon B. Rivpte, Curator, v. Carnartne Kretnsreat, &c. 

“s When there has been no fraud on the part of the vendor, and no proof that he had any knowledge 
of the existence of a redhibitory vice in the slave sold, the redhibitory action is prescribed in one 
year from the sale. 

In an action to recover a part of the price unpaid, the vendor may set up the redhibitory vice as 
matter of defence, although more than a year has elapsed since the sale. He cannot, however, by 
areconventional demand, after the lapse of one year, recover back the part of the price which 


has been paid. 


PPEAL from the District Court of West Feliciana, Waterston, Judge of the 
fa Righth District, presiding. Tried by a Jury. Brewer & Collins and 
Powell, for plaintiff and appellant. H. C. Hudson, for defendant. 

Lea, J. The plaintiff, in the capacity of curator of the estate of Richard 
M. Cadle, sues for the unpaid balance due upon the price of a slave adjudicated 
to the defendant, Catharine Krienbiehl, ata public sale of the property belong- 
ing to the succession of Richard N. Cadle. The defendant resists payment on 
the ground that at the time of the sale the slave “‘was afflicted with a redhibi- 
tory malady of many years standing,” one not easily detected by a person not 
accustomed to deal in slaves and unskilled in medical science. 

The defendant claims in reconvention the cancellation of the sale, the restitu- 
tion of the money already paid as part of the price of the slave, and the reim- 
bursement of expenses and losses incident to her sickness, such as loss of time, _ 
nursing, board, physicians’ biils, medicines, &c. 

Against the reconventional demand the plaintiff has entered the plea of the 
prescription of one year. The sale of the slave was made on the 8th of Feb- 
ruary, 1854, and the suit was not instituted until the 15th March, 1855. No- 
thing in the evidence establishes fraud in the vendor, or that the vendor had 
any knowledge of the existence of the alleged redhibitory vice, and neglected 
to apprise the purchaser of the fact. 

' The claim upon the reconventional demand, therefore, comes clearly within 

the application of Article 2512 of the Civil Code, so far as the defendant seeks 

torecover any part of the price already paid or damages incident to the sick- 

ness of the slave. The Article expressly provides that the redhibitory action 

must be instituted within a year at the farthest, commencing from the date of 
the sale. So far, however, as the defendant seeks to resist the payment of the 
unpaid balance due upon the price, she may invoke the doctrine “gua tempo- 
talia,” &c. Though the redhibitory action is barred by the lapse of time, yet 
she may invoke as matter of defence any facts which would sustain a redhibi- 
tory action. 

Upon the question of fact, as put at issue, in the pleadings, although the tes- 
timony is not as conclusive as could be desired in a case of this kind, yet we 
are reluctant to disturb the verdict of a jury upon a question of fact sanctioned, 
ss it apparently has been, by the concurring opinion of the District Judge. 

It is ordered, that the judgment appealed from be reversed, and proceeding 
forender such judgment as in our opinion should have been rendered, it is 
imdered, that upon the plaintiff's claim there be judgment for the defendant, 
“and that upon the claim in reconvention, for the restitution of the money paid 
by the defendant as part of the price of the slave and for damages, as set forth 
38 
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SUPREME COURT OF LOUISIANA, 


in the answer and supplemental answer, it is ordered that there be judgm 
favor of the plaintiff, V. B. Riddle, curator; it is further ordered, that the 


plaintiff pay the costs in the District Court, and that the defendant pay the 


costs of this appeal. 


G. W. Heme, Receiver, v. Josern Lirt.esonn. 


What the parties might do by a power of attorney, the court may, when their interests require ang 
the parties are properly before the court, order to be done. 

A receiver may be appointed by the court, notwithstanding the death of one partner and the appoint. 
ment of an executor to administer his estate. 

The decree of the court appointing the receiver to collect the partnership assets is itself sufficient ay. 
thority to h:m to institute a suit against a debtor of the partnership. The transcript of the pro 
ceedings in the suit in which he received his appointment need not be produced. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Clarke & Bayne, for plaintiff and appellant. Benjamin, Bradford é 
Finney, for defendant. 

Merrick, C. J. This suit is brought by the plaintiff in his capacity of rm 
ceiver of the late firm of Joseph H. Palmer & Co. against the defendant. The 
defendant excepted to the capacity of the plaintiff to stand in judgment, on the 
ground that Joseph H. Palmer, one of the firm, is dead and represented by an 
executor, and that, under such circumstances, the court was without power to 
appoint a receiver. On the trial of the case to prove his capacity, the only evi- 
dence offered by the plaintiff was a certificate entitled, ‘Second District Court 
of New Orleans, No. 8283,” wherein it was certified that, ‘On the 24th day of 
May, 1856, judgment was entered in the court in the matter of the Succession 
of J. H. Palmer & Co., in the words and figures following,” viz: “In this case 
submitted to the court for adjudication, the evidence, the pleadings, and the 
law considered, it is ordered, adjudged and decreed, that George W. Helme be 
appointed receiver to collect the partnership assets of J. H. Palmer & 0o., to 
settle and liquidate the partnership affairs, upon giving bond in the sum of 
twenty thousand dollars, until the debts are paid.” 29th May, 1856. 

[Signed] “P. H. Morean, Judge.” 

It is objected that this certificate does not show that the Judge had proper 
parties before him in order to appoint a receiver ; that the plaintiff should have 
produced the whole of the record to show, not only that the Succession of d. 
H. Palmer was represented, but that the surviving partner was also a party t 
the proceeding.” 

There is force in the objection under the ordinary rules of evidence. But 
we think that to require the receiver to produce in every suit he may bere 
quired to bring a transcript of all of the proceedings in the suit in which he 
has received his appointment would, in a great measure, deprive the parties of 
the benefit of his ‘appointment, and unnecessarily increase the cost of everysuit 
brought by the receiver. We think that the certified copy of the entry alone 
making the appointment ought to be deemed prima facie proof that the court 


had the proper parties before it when the appointment was made, eng the : 


opposite party to rebut the presumption. 
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" Sghe'receiver is but the agent of the parties, having the legal right to sue. Hews 
| Theexecutor of Joseph H. Palmer, deceased, and James H. Massey might have Lrrmaomn. 
gnited in a power of attorney and appointed Helme their agent to institute the 
wit on their behalf in hisown name. Lggleston v. Colfax, 4 N. S., 481; 5 N. 
g, 40; 4 Rob., 521; 5 Rob., 478. 

What the parties might do by a power of attorney, the court may, when 
their interests require and the parties are properly before the court, order to be 
done. Such decree unappealed from acting upon the parties before the court, 
gpnot have less binding force than the voluntary act of the parties themselves. 
The court exerts a similar power in the appointment of a curator of an absentee. 
¢.¢. 50. The court then had power to appoint a receiver notwithstanding the 
death of J. H. Palmer, and the appointment of an executor, and such decree 
yas a sufficient authority to the receiver to institute this action, and the judg- 
ment in favor of the receiver will be a sufficient protection to the defendant. 
4 Rob. 521; 2 An. 90. 

On the merits, no argument has been urged why judgment should not be 
rendered in favor of the plaintiff, who appears to have made out his case. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that the said George W. 
Helme, in his said capacity of receiver, do have and recover judgment against 
the defendant, Joseph Littlejohn, for the sum of five hundred and ninety-three 
dollars and forty cents, with five per cent. interest thereon per annun from 
the 25th day of February, 1856, until paid, and that the defendant pay the 
ests in both courts. 
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James B. Suita v. A. R. Brown, Tutor. 
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ovation will not be presumed. “It can only be established by an express declaration to that 
éflect by the creditor or by acts which are tantamount to such a declaration.” C. C. 2188. 

When the tutor gave his individual notes for the amount of an account rendered by an attorney-at- 
law for professional services in suits in which the interests of the minor were involved, held ; that 
it was not a novation of the debt. 


2s 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Fuqua & Kilbourn, for plaintiff. Bowman & Delee, for defendant and 
appellant. . 
lea, J. The defendant is appellant from a judgment rendered against him 
tutor of his minor child, William R. Brown, upon a claim for professional 
services rendered by the plaintiff as an attorney-at-law in two suits in which 
the interests of the minor were involved. The basis of the suit is an open ac- 
tount in which the claim for services is set forth. The defence rests upon the 
‘pleas of novation and prescription. 
We consider the plea of prescription untenable, as it is shown that the cor- 
_ ‘Tettness of the demand has been acknowledged by the tutor within the last 
"two years, and the only proof of the alleged novation of the debt consists in 
‘the fact that the tutor gave his individual notes for the amount. 
le This would not amount in law toa novation. Novation will not be presumed. 
} “Itcan only be established by express declaration to that effect by the creditor, 
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_or by acts which are tantamount to such a declaration.” C. C. 2188, In the adn 
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case at bar, had the note of a third party been given to the plaintiff we . ao 

not, under the circumstances of the case, have been justified in drawing the 

conclusion that a novation was intended. 
We have considered this case as it has been presented in the pleadings and, | 

arguments of counsel, and do not wish to be considered as expressing any 

opinion with reference to the regularity of the proceedings in other respects, 
Judgment affirmed. 
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E. H. Roquvest & Co. v. Sreamer B. E. Crarke et el. 


The writ of provisional seizure cannot be sued out without a bond being given by the plaintiffs ex. 
cept in the cases expressly enumerated in the Code of Practice. 

The furnishers of provisions to the boat’s crew are not furnishers of “ materials” in the sense of 
Art. 285, No. 8, of the Code of Practice. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Durant & Hornor, for plaintiffs and appellants. Charles B. Singleton, 
for defendants. 

Sporrorp, J. The writ of provisional seizure which issues without a bond : 
by the plaintiff who resorts to it is restricted to the cases enumerated ir the | 
Code of Practice under that head. Smith v. Smith, 2 An. 447. 

The plaintiffs, who have furnished provisions to the boat’s crew, are not far 











nishers of “‘materials” in the sense of the Article 285, No. 3, of the Code of 
Practice. 

The Distr:zt Judge, therefore, did not err in setting aside the provisional 
seizure. 

Nor do we think he erred, as contested by the appellants, in limitingthe 9} 7 
privilege claimed by the plaintiffs to the term of sixty days next preceding the deat! 
seizure. It is true the term was established for the protection of third persons ri 
dealing with the owners of vessels, but if the privilege runs out in that time, the 
as has been repeatedly held, the courts cannot extend the time. Weseeno 9 ect 
practical benefit to result from holding that the privilege lasts and must be ee - 
forced until some third person pleads its peremption; if the owners are solvent Bul 
the creditor can secure payment without a privilege; if not, some third person tible 
must be prejudiced by a prolongation of the term for which the privilege sub asy! 
sists. ; ¥ 

The money demand of the plaintiffs is not prescribed, as urged by the defen- 7 
dants and appellees. The Judge properly inferred an interruption of prescrip» heir 
tion from the facts in evidence. that 

Judgment affirmed. - 
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Ferpixnanp H. Fink et al. cv. Executor or J. D. Fink. 

































he vil of the testator John D. Fink, of New Orleans, contained the following clause: 

a fhat after the payment of my just debts and the legacies mentioned herein above mentioned, that 
the proceeds of the whole of my estate, property, rights, effects and credits be applied to the erec- 
tion and maintenance and support of a suitable asylum in this city, to be used solely as an 
asylum for protestant widows and orphans, to be called Fink's Asylum: and I do hereby 
authorize my friend Diederich Bullerdieck, after my decease, to name and appoint three 
worthy and responsible persons as trustees to carry out my said intentions respecting the afore- o 
said asylum.” 

Jt was held that the widows and orphans for whom it was intended the building to be erected should 
bea refuge and a home; were the objects of the testator’s bounty. 

The clause in the will in reference to the appointment of trustees, is to be construed as a delegation 
by the testator to a third person of the choice of administrators of a portion of the estate, and this 
dause is a mere nullity, and is to be considered as not written. C. C. 1506, 1566. 

the words “ Protestant widows and orphans” used in the will, taken in connection with other words, 
indicate with certainty the meaning to have beén “ Protestant widows and orphans in the city of 

of New Orleans.” 

The general form of expression used by the testator, as to the objects of his benevolence, is sanctioned 
by the Article 1536 of the Civil Code, which sanctions a donation to the poor of a community, 
and the word community in this Article means a municipal corporation. 

The qualification “‘ Protestant” of the nouns-substantive widows and orphans, is not so vague as to E 
yitiate the bequest. It will be for the administrators of this charity to determine what widows and 7 
what orphans come under the denomination of “‘ Protestant.” 

fhe Article 1536 of the Code, which provides that donations made for the benefit of the poor of a 
gommunity shall be accepted by the administrators of such community, although found under the 
head of donations inter vivos is applicable to donations mortis causa. 

The corporation formed by the title of the Fink Asylum since the death of the testator is without 
interest. 

The charity created by the testator’s will is legally to be administered only by the city corporation § 
of New Orleans. 
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PPEAL from the Second District Court of New Orleans, Morgan, J. 
Preauz & Derbés, for plaintiff: 


~The will itself shows that the heir was not in existence at the time of the 
death of the testator. The testator says “It is my wish and desire, and I do 
hereby declare the same to be my will, that after the payment of my just 
debts, and the several legacies herein above mentioned, that the proceeds of 
the whole of my estate, property, rights, effects and credits, be applied to the 
@etion and maintenance and support of a suitable asylum in this city, to be 
wed solely as an asylum for Protestant widows and orphans, to be called 
“ Fink's Asylum:” and I do hereby request and authorize my friend, Diederich 
Bullerdieck, after my decease, to name and appoint three worthy and respon- 
ot persons as trustees, to carry out my said intentions respecting the aforesaid 
taylum.” 
We have copied here the entire dispositions of the will in order to render 

: its discussion more sensible. 

’ The words “‘ to be applied to the erection” show clearly that the instituted 

heir was not yet in existence at the time of the drawing of the instrument, and 

that the institution was made in favor of a body, whose creation was contem- 

_ by the testator to take effect only after his death. Therefore upon the 

proposition there can be no difficulty, so far as the question of the existence 

ofthe heir at the time of the death of the testator is concerned. i 
Then, in order to inherit, one of the essential conditions is, to be in existence 

ut the time of the death of the testator, and this essential condition of the law 

i missing in the institution. 

' The Art. 1469 C. C. saith: “ In order to be capable of receiving by last will, 

itsuffices to be conceived at the time of the decease.” 

’ Toullier, vol. 5, p. 100, No. 92, says: 

' “Pour recevoir , méme sous condition, il faut exister; on ne saurait donner 
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a celui qui n’est pas in rerum natura, si ce n'est dans le cas des substitiae is 
autorisées par les Art. 1048 et 1049, qui permettent de donner 4 lun to 
enfants, ou bien a l'un de ses fréres ou sceurs, 4 la charge au donataire dew never 
dre 4 ses enfans nés ou @ naitre. Hors, ces DEUX CAS EST CELUI DE Pip  iSifa 
1082, dont nous parlerons au chap. 8. I. FAUT EXISTER POUR RECEVOR, & 4 Jat 
SOUS CONDITION.” % \ 

The 8th chap. of the work of Toullier, treats of donations by i mate T 


tract. The above authority is surely conclusive on the subject, and we can ae all civ 

without fear of being contradicted, that the author may have equals ay " 

some few of the commentators of the Napoleon Code, but surely he has nog,” 

perior. * 7 waind 
Our laws have shown all kinds of liberality in requiring only that the he Fink 

be conceived at the time of the death of the testator, in order to enable him to and r 





inherit. It seems that the courts ought to take care not to give more extension let 
to the laws than the liberality of the legislator has given to it. ne 

The requisites of the Roman law were more severe. See L. 49, §1, de hemp have | 
dibus. L. 1, D. de regula Catonid. pretet 

See Merlin Rep. verbo Institution d’Héritier, Sec. VI, No. V. poral 

There is one fact upon which we desire to call your honor’s attention 1h seg 
Fink's will, the asylum is not instituted, for the reason that its creation must } But 
take place by an act which will happen after the death of the testator, ther in bi 
fore, at the moment of the decease of the testator, we find no conceived heir, laws 
(or no heir in existence so far as it relates to corporation.) Th 

The language of the Art. 418, C. C., is clear: ‘Corporations, for certajp emp? 
purposes, are considered as natural persons, and, therefore, in the transaction tend 
of their business, subject to the same rules as those which govern natural “s 
persons.” 

The authors of the C. C., in Art. 424, in specifying the capacity of corpom. the t 
tions, say: That they “are substituted to persons ;” they may possess Ae! oe 
receive by way of donations and legacy, also by way of testament. But Art. 
Art. 424 C. C., leaves no room for a doubt, that in order to be capable of re 
ceiving, they must be first created before the liberality, or the institution § : 
made in their favor. xt 


In Art. 1536, C. C., in which the legislator speaks of donations made for the 
benefit of an hospital, his language is not ambiguous; he speaks of a body in 
existence at the time of the act of donation. Again, in Art. 1474, in Speaning 
of the dispositions which the law authorizes a father to make in favor of 
natural children, the Legislature contemplates institutions made in favor of a 
heir conceived. In all its dispositions in relation to corporations, the Code 
says no where, that the dispositions of Art. 1469 C. C., are not applicable t 
corporations ; on the contrary, the language of the legislator places them on 
an equal footing with natural persons. Therefore, the inflexible rule of Art 
1469 C. C., is as well applicable to them as to natural persons; they must 
conceived at the time of the decease of the testator. 

Therefore, the pretended Fink’s Asylum, being not in such a situation can 
not inherit. 

The Art. 1469, C. C., requires that in order to be able to inherit, the her 
must be conceived at the time of the death of the testator, which means that 
he must have at any rate, a gestative existence in the womb of his mother. If 
he is not in such a condition, the institution cannot inure to him. 

Then, in supposing that instead of instituting the pretended asylum as his _ 
universal legatee, Fink had said that the executor would have to appoms three 
trustees, for the purpose of selecting an infant born at the time of the i 
ment of said trustees, and to give to him as christian name that of Fink, and 
that the infant thus selected and named, would be the universal legatee of the. 
testator. Could such a disposition be maintained by any tribunal ? 

Then, is it not the same disposition, so far as the pretended asylum is oh 
cerned? It suffices to read the institution contained in the wil], in order tosay 

es. - : 
. Then, as we have demonstrated in treating the second proposition so farm 
the right of heirship is concerned, corporations, in the limits of their attributes, — 
are placed on an equal footing with natural persons ; it follows from this, J 
such a disposition elapsing to a natural person, ought toelapse to the i 
asylum. 
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laudable disinterested charitable purposes, but that his intention 
never been to furnish relief for vanity and unreasonable self respect. 

[fa citizen is animated by the pure desire of endowing charitable institutions, 

» laws of Louisiana afford to him ample means for carrying into effect his 

will, but if he only intends to satisfy his vanity, and so sacrifice his legiti- 
mate relations, the legislator has refused to him such an authority, because in 
ll civilized society, family ties are as much necessary and holy for the support 
@fthe government, as charity. 17 L. R. 46; 18 L. R. 246. 

The testator says, that it is his wish and desire, that after his death the re- 
gainder of his property be applied to the erection of an asylum to be called 
Fink's Asylum, and he charges his executor to appoint and name three worthy 
and responsible persons as trustees, to carry out his intentions. 

Let us suppose that the testator is still alive, in making such a disposition 

way of a donation inter viros without the grant of the sovereign, would he 
have been divested of his title of property? And couldit make this corporation 

nd to any legal existence as a corporation? Surely no. Because no cor- 
poration can be established, except by a positive grant on the part of the 
sovereign. 

But Fink is dead. Does that change the position? Surely no, because 
in his power of disposing by testament, he was bound to act agreeably to the 
laws of the country. See C. C., Art. 1505. 

The Art. 423 C. C., requires the authority of the Legislature to establish a 
corporation, and if /’ink had been alive he could not have established said pre- 
tended corporation. He could not even have established it alone in recurring 
io the general laws in matters of corporations. (See Acts of 1855, 185.) 

But it may be said, that the title is vested in an intellectual body, because 
the testator, in his will, had the idea of the creation of the body. But the an- 
swer to that odjection is very simple. The instituted heir, in the language of 
Art. 1469 C. C., must be conceived or in existence, so far as it applies to cor- 
opergs that is to say, to have a gestative existence, and that pretended asylum 

not even, at the time of the death of the testator, that existence. It is only 
the trustees who took upon themselves to create it. 

Therefore, no intellectual body was vested, at the time of the death of Fink, 
with the right to inherit his property. 

The executor and the trustees are not instituted heirs by the terms of the 
will, and no natural persons or corporations remain vested, by the will, of the 
right of heirship. 

Consequently, there is no person vested with the right of heirship, and the 
testator must be considered as having died ab intestat so far as the disposition 
of his will is concerned. 

Beyond a doubt, Fink, in his will, has made no legal disposition, so far as 
the pretended asylum is concerned. C. C. 1566. 

But if any disposition can be found in said instrument by meticulous minds, 
itis null and void, because it cannot be ranked under any shape, except under 
that of a fidei commissa. 

Bullerdieck is appointed by virtue of the will, not the heir, but only the 
testamentary executor of the deceased. 

The Art. 1651 C. C., says: “* That the execution of the dispositions contained 
in testaments, is usually confided by the testator to one or more testamentary 
executors.” 

Then your honcrs perceive that the duty of a testamentary executor is con- 
fined by law toa mere power of execution, and that the testator has no authority 

virtue of the law to entrust said executor with the power of creating the heir. 

will and the institution, the heir and the capacity of the heir to inherit at 

the time of the death of the testator, must be accomplished facts at the time of 

the death of the testator ; and the executor has no other power than to execute 
the legal dispositions contained in the will. 

_ Are these requisites to be found in the will of Fink? No, the executor has 
Bi sppoint and name three worthy and responsible persons as trustees, to CARRY 
ur the intentions of the testator respecting the asylum. Is that a mere act of 
4 Secution on the part of the executor. Is it not, on the contrary, a right of 
penntion ? And can the executor constitute any portion of the will which 
is charged to execute ? 


A Z js too often forgotten, that the legislator, in his acts, intends only to give 
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These are questions for your honors to decide, and they are so si 
seems to us they offer no difficulty and that the court will pronounce that gy 
a disposition is not warranted by the law of Louisiana. i tae 
But by the will, the testamentary executor is vested with the seizin 
succession of the testator and also with the right of appointing the try 
and to return to them the liberality for the purpose of carrying into ef 
intentions of the testator, as long as the trustees are not appointed, the asus - 
of the succession remain in the hands of the executor. The appoint 4 
the trustees is entirely left to his own discretion, no specific time is poi 


RTETPERE 


in the will for their appointment, it must only take place “ after the death? ¢ | ton,” 
the testator. It is only when they are appointed that they receive from thy _ The 
executor the liberality. Is not such a testamentary disposition, Coming exactly drt. 9 
under the prohibition contained in Art. 1507 C. C.? We think so. The 

The language of the Art. 1507 C. C. is clear, “Substitution and jfidei ggq. 9 footing 
missa are and remain prohibited.” 4 inte 

Is not an act committed to the faith of the executor by the testator, to Ove 
possession of his succession by virtue of the seizin, to appoint the trustees ang And 
to return the assets of the succession to said trustees, a sidei commissum ? cated 


Under the old system, in order to establish a corporation, the action of th 
Legislature was required. (C. C., Arts. 418 and 423). But since the —— 
of the Constitution of 1812, the Constitutions of 1845 and 1852 have 


A 


adopted. New laws have been established, and a general law has been In} 
agreeably to the provisions of these two last instruments. These laws aretyy § forthe 
in number, and may be found on pages 182 and 185 of the Acts of 1855, tained 

The corporation, of the kind of those similar to that concerned in this em. Our 
troversy, is one of those for which “‘ An Act entitled an Act for the organim. S. 
tion of corporations for literary, scientific, religious and charitable purposes,” ace 
(see page 185 of the Acts of 1855,) has provided. Une 

The first section of the Act requires seven persons in number, in order toby the dc 
able to create said corporation. Without that number such a corporation cay 9 hich 
not be created. we en 

The will of Fink requires only the appointment of three trustees, which fae So 
shows clearly that his intention was not to authorize his executor to seek forg § ifr 


remedy in that law, or that he has ever contemplated the creation of a corpora- was 0 
tion to carry out his intentions. court 

The language of that first section shows clearly that the intention of the § lb 
legislator is, that these seven persons will form the corporation with a funda — sony 
their own, and not with the fund of a succession, after the death of a testator, 9 /imits 
and without the intervention of the Legislature, and against its will, for your He 
honors ought not to forget that an application was made to the Legislatureof 9 wged 
this State by the executor for the incorporation of the pretended asylum, and | em 


that that body has disregarded the application. ps 
4, 
Durant & Hornor, for Executor: - 


The testator’s intentions are so abundantly clear, that one lays himself open An 
to the charge of affectation in seeming not to see them. The language of the 7 schy; 
will is, ‘‘ that the proceeds of his whole estate, &c., should be applied to the the m 
erection, maintenance and support of a suitable asylum in New Orleans, to be Succes 
used solely as an asylum for Protestant widows and orphans ;” and it would be Un 
difficult to conceive, as far as the intention goes, what language he could have tor to 
adopted to express his wish more intelligibly, to provide, to the extent of his 
means, for the wants of a certain class of widows and orphans. 

But however plainly his desire may be expressed as to its essence, the 
cy is still null, say the heirs, from the omission of the testator to provide 
the manner in which his intention shall be carried into effect. 


tons 
found 
their 
Gt i, 
This objection presents two distinct questions for solution : iD mally 
ment 
Us 





Firstly—Is it necessary to the validity of a bequest for charitable p 
that the testator should specify the means by which his design is to be 
out? And does the omission to do so, moreover, taint the bequest with nuk. 


lity ? ‘4 
The authorities already quoted will suffice to show that the question inust 23 
be answercd negatively. 

Under the jurisprudence of Rome, after the introduction of Christi 
provision was made by law for carrying out the bequests of pious persons By — 
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4 God, the Saviour, the saints, the poor and the fatherless. See Novell. 
“Gost, exxxi, chap. ix, “‘si quis in nomine magni Dei, et salvatori nostri,” &c. ; 
» pdchap. x, quoted above. And under this legislation it was, of course, un- 
for the testator to point out the mode in which his beneficence should 
Seen! out, which, from ignorance, he might be unable to do; for the law 
in, by these general provisions, to supply those means which, in the 

sheence of general arrangements, might always have been afforded by special 







ee 





Bee Domat, liv. iv, tit. ii, sec. vi, §4, “si un legs pieux n’avait pas de destina- 
fon,” &c. : 
“The case is the same in France, and the same general provision is made in 
jrt. 910 of the Code Napoleon. 
The legislation and jurisprudence of England was placed upon the same 
ing by the statute of 43 Elizabeth, chap. 4: ‘“‘That the commissioners ap- 
inted by the Lord Chancellor shall inquire, &c., as to the lands, &c., given 
well disposed people, &c.” 
And under this statute, a bequest to charity in general whether to be exe- 
mated by trustees selected by the testator himself or by the king as parens 
bin will be sustained for the purposes mentioned in the statute or embraced 






its equity. See the remarks of Lord Eldon, in Morrice v. The Bishop of 
m, 10 Vesey, 541. 

In Massachusetts, a legacy to 7: S. P. and R, in trust for the cause of Christ, 
for the benefit and promotion of true evangelical piety and religion, was main- 
ined. See Going v. Emery, 16 Pickering, 107. 

Our own Code, Art. 1536, says: “‘ Donations made for the benefit of an hos- 
i” of the poor of a community, or of establishments of public utility, shall 

accepted by the administrator of such communities or establishments.” 

Under this, should one make a donation to the poor of New Orleans, would 
thedonation be void because he had not specified the mode and manner in 
which the poor are to receive the benefit of his bounty? It would not, unless 
yeentirely disregard the Article. 

§o when, formerly, Joseph Claude Mary, once a resident of this city, died 
in France, leaving $5,000 to the orphans of the First Municipality, the sum 
muordered by this court to be paid to the First Municipality council, the 
curt stying: ‘‘ It appears to us that the city council of the First Municipality 
til be competent to claim and receive the legacy, and regulate its distribution 
mong the intended objects of the testator’s munificence to be found within the 
imits of the First Municipality.” 

Here was the strongest possible case against the petitioners’ objection now 
wged. The testator said not one word, nor made the most distant allusion to 
themode and manner in which he desired his intention with regard to the or- 
of should be carried into effect. He simply said, I give five thousand dol- 

“auc orphelins dela Premiére Municipalité’—nothing more. The bequest 
ms held valid, and every principle of the law of charitable uses will sustain 
thedecision of the court. 
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~s And so, it now stands proved, from authority and reason, that the validity of 

ba itharitable bequest does not depend upon an indication by the benefactor of 
femanner and mode in which his bounty is to reach the beneficiaries. See 

bef Succession of May, 2 Rob. 438. 

| be Under the system of the Pandects, so little was it necessary for the testa- 

he ito specify the mode and manner in which he desired his benevolent inten- 


fits to be carried out, that even when he had specified them, and they were 
fund to be unlawful or otherwise impossible, some other mode was devised for 
tir fulfilment, that the charity might not entirely fail. See Digest lib. xxxiii, 
itil, p. 16—“ Legatum civitati relictum est, ut ex,” &e. 

we say, secondly, in the will now before the court, has the testator 
tally made the omission which is here insisted upon by the petitioners as a 










7 of nullity ? 

principles of great simplicity govern the construction of written instru- 
“Mats of this character. They have been handed down to us from the earliest 
is of human reason. 

_ that the words employed shall be interpreted according to the meaning of 
/Metestator : ‘‘conditionem verba, qua testamento prescribuntur,” &. Di 
‘Exxy, tit. 1, p. 101, sec. 2. See Succession of Franklin, 7 An. 416; 4 
585. And that the interpretation should be more large and liberal than 
39 
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in contracts. ‘In testamentis plenius voluntates testatium interp 
Digest, lib. 1, tit. 17, sec. 2. 
Looking at the clause under consideration, with these principles to guide 


we find that the intention of the testator was to devote the proceeds of the _ 


sidue of his estate to the establishment of an asylum; and when he said 
it was to be an asylum suitable for protestant widows and orphans, what 
he clearly be understood to have had in his mind? Those who seek the 
ty of the will, say he must be understood as meaning nothing more than ty 
an edifice should be built, to be called Fink’s Asylum, and that his desires 

no further than this. He only wanted, says the heirs, that the buildingshal 

stand as a monument of his name and fame, but had no idea that the 

ments should be effected that would make it useful to the beneficiaries, 4 

Such a construction shocks all plausibility and common sense, neither gf 
which will tolerate the idea that a man entertains the design of making an asy. 
lum suitable for widows and orphans, without any one to manage the fund th 
was to support them. 

The testator wishes an asylum to be “erected, maintained and supported" jp 
New Orleans; the word “ erected” is sufficient for the building, but it is ay 
to be maintained and supported ; and as this could only be done by the 
diture of the proceeds of the property he left for the purpose, and by theaid 
of persons to direct and manage its affairs, in general and detail, we are bound 
by the well-known rules of interpretation, to declare that the testator desing 
and meant that to be done which was necessary to carry his intentions intog 
fect, which is, therefore, just as much a part of his will then as if written init 

Desiring to erect, support and maintain an asylum in New Orleans, and hes 
resident of that city, we are not stretching a point when we say, there 
already in existence there a number of asylums, all provided with presi 
boards of managers, matrons, nurses, watchmen, cooks, attendants, and all the 
staff of employees necessary to carry them on, he must be presumed to hag 
desired an asylum under the same management as these, or he would have 
pressly pointed out in what respects he wished his to differ from the others. 

As he says he wishes a “suitable asylum,” i. ¢. an asylum suitable for widows 
and orphans, it may well be asked, in what way an asylum could be suitable 
for widows and orphans, without the corps of managers and officers by which 
all asylums are managed. ; 

But, it will be said, that to attain the end of the testator, an incorporated 
company must be established, and that he has given no direction in his will 
that effect. It may be the testator did not know that an incorporation wa 
necessary. He may or he may not have known it. If he knew it was ne 
cessary, he certainly desired it, for he is legally presumed to have desired 
thing necessary to carry out his intent; and if he did not know it, andits 
still necessary, then he is presumed just as much, in a legal point of view, @ 
have desired it. In either case the same result is attained. Every man is pre 
sumed to know the law. And his having had in view at the time the vanow 
laws of this State in regard to the organization of bodies politic for any liter 
ry, religious, scientific or charitable purposes (see Acts 1847, p. 151; Ads 
1853, p. 296; Acts 1855, p. 185) becomes, then, a matter of legal presumpti 
Such a corporation Fink evidently conceived; for he uses a term whichiss 
species of corporation—corporation being the genus. Asylum means “anil 
stitution for the protection or relief of the unfortunate ; as an asylum for the 
poor,” &c. Webster's Dictionary. And an institution “is an organized se 
ciety, established either by law or by the authority of individuals, for promot 
ing any object, public or social.” Webster's Dictionary. 

We hence conclude that the will employs an expression equivalent precist 
ly to a corporation ; and there is no necessity of supplying any words to sy 
he meant a corporation. Indeed, the words corporation and asylum are ¢i 
vertible terms: and either may be used in the will without impairing them 
tention of the testator. 

In Milne’s case, 17 L. R. 46, the testator, in so many words, directed anat 
of incorporation to be procured. In the matter before the court, that dirt 
tion is a matter left to inference. Was the will in the former case p' 
good because the testator directed an act of incorporation to be 
Certainly not, for his direction had no influence in the matter; the will wa 


pronounced good because the incorporation was necessary, and had been grame ; 


ed by the Legislature. And in the present case the act of inco 
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NEW ORLEANS, APRIL, 1857. 
i necessary, and may be granted by the same authority, as has actually 


e. 
Mad Milne made a bequest to the poor of New Orleans, without saying they 
be incorporated, a case which the Supreme Court considered in their 
inion, (see 17 L. R. p. 46,) this omission would not have avoided the will, 
put either the public authorities of the parish would have been competent to 
receive the bequest, or the General Assembly, as parens patria, would have 
devised means for carrying the beneficent intention of the testator into effect. 
55. 
O reslying now, the true principles of interpretation to this residuary clause, 
it will be found that the mode and manner in which the testator designed his 
intentions to be carried into effect, clearly result from the law which the testa- 
tor is presumed to have had in his mind, and whose existence rendered more 
complete expressions on his part entirely unnecessary. 

e petitioner’s further object, that dispositions such as are contained in the 
dause of the will, are in opposition to the policy of the law; but without a 
more specific statement of the objection, it is scarcely possible to give it an 
answer. Bequests for charitable uses are favured by every known system of 
jaw, and have been cherished by the legislation of successive ages ; our Code 
sanctions them by numerous texts, and our books of reports are filled with 
their approval ; and were a lawyer called upon to signalize the act of man 
most highly favored by law, he would almost involuntarily turn to bequests for 
charitable purposes. 

And the petitioners contend, that in a case like the present the dispositions 
of the will could not be carried into effect without making an entire new will 
for the testator. It remains to be seen what force lies in this objection. 

The testator has expressed his desire, in terms the most explicit, that the 

of the bulk of his estate should be expended in erecting, supporting 
and maintaining an asylum suitable for Protestant widows and orphans. How 
does this disposition require an entire new will? And what more frequent is 
there than the foundation by will of public charities ? See Dalloz Dict., verbo 
Btablissemens Publies ; Merlin’s Rep., verbo Fondation ; Merlin’s Rep., verbo 
Institution d’Héritier, sec. v, § 1, Art. 17. 

In such cases the testator, as in the present, indicates the object of his 
bounty, and it is a function of the government of the country to carry it out, 
whether by the operation of general statutes provided for the purpose, as in 
France, or by the supervising control of an equity court, as in Great Britain 
and many of our sister States, or by the aid of general or special laws, as in 
Louisiana. 

In Bartlett v. Nye, 4 Metcalf, 378, a devise of real estate to an unincorpor- 
ated society for a charitable use was held valid. The estate in such case, it was 
said, descends to the heirs of the testator, subject to the trust created by him, 
which they are bound to execute, and if they do not execute it voluntarily, the 
court will regulate and enforce the execution. 

In the will of Julien Poydras a legacy of twenty thousand dollars was left, 
the interest of which was directed to be appropriated to the maintenance of an 
academy in the parish of Pointe Coupée. In the theory of the petitioners’ 
case this bequest should have been held void, for Poydras did not say that the 
wademy was to be incorporated, nor did he give the legacy to a corporation, 
nor did he specify who should administer the fund, nor did he furnish the de- 
tails for the organization of the school; and to supply all these is what the 
petitioners would probably call making a new will for him. The bequest was 
nota nullity, for the Legislature authorized the Police Jury of the parish of 
Pointe Coupée to accept the donation. See 2 Moreau’s Dig., 208, 209; also Act 
of March 18, 1856, p. 111. 

It would seem, therefore, that it is by no means essential to the validity of 
the clause of a will making a bequest for a charitable purpose, that the testator 
should express his desire that a corporation should be created to administer the 
fund, for the mode of administration is not the essence of the bequest. The 
Iegislature, as parens patria, may use its own wisdom in this regard. It may 
«eate a corporation, or it may place the fund in charge of a corporation already 
tablished, but that the mass of the citizens should be deprived of the benefits 
the testator designed for them, is not to be thought of. The testator may not 
have known and may not have cared about the shape in which the channel was 
tobe wrought through which his bounty was to flow; he has left this, in the 
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first instance, to the discretion of his executor, who, in the discharge’ 
trust, has thought proper to procure, in conjunction with certain , 
high trust and respectability, a charter of incorporation under the laws of the 


State, as the best mode of carrying out the testator’s munificence. ae 


That corporation is represented before the court, and its interests fo 
laced in abler hands than ours. But whether the executor has done well or 
ill is not so much the question with us now as whether the desires of the te, 
tator are in some way to be carried out. 

And further, the petitioners declare that the clause of the will in questigg 
does not dispose of or transfer the property therein designated to any perggy 
or persons. 

In cases of dedication of property to public use and of charitable uses, itis 
not necessary that any grantee should be named, or that any should be in ey 
istence, and in the meantime the fee would be in abeyance. See Town of 
Paulet v. Clark, 9 Cranch. 292. 

In the case of Shotwell v. Mott, 2 Sandford, 46, the testator bequeathed fou 
thousand dollars to be invested by the executors in trustees, to be by them 
selected, to be distributed forever, under the direction of the New York Y, 
Meeting of Friends called Orthodox, unto and among such orthodox ministey 

-of said society as the meeting might designate. The objection was there 
discussed, that trustees were not appointed in the will to hold the fund, and 
the objection was declared invalid. We beg the court’s attention to this case 
as strongly resembling the present, and as containing a copious review of al] 
the authorities. 

The clause of the will now before the court vests the possession of the pro 
perty in the first place in Bullerdieck, the executor—that is the first transfer, 
It is made his duty to “name and appoint three worthy and responsible per. 
sons as trustees, to carry out the instructions of the will respecting the agy. 
lum,” to whom he is to give the proceeds of the residuary bequest. 

If this is a lawful direction, then we say Bullerdieck has complied with it 
by procuring, with others, an act of incorporation, and will complete the exe 
cution of his trust by handing the proceeds to this corporation. If, how 
it is an unlawful direction, it is considered as not written, and the will stands, 
according to law, as if no such direction were contained in it. And say, for 
the sake of argument, if you please, that the act of incorporation is null and 
void, what is the case then presented to the court? A mass of property 
bequeathed for charitable purposes, in the possession of an executor who 
administers it, waiting for the action of the Legislature as parens patria 
to bring into existence the machinery which will render the charity effective 
The title to the property in the meanwhile is in abeyance, but cannot be 
claimed by the heirs, for the court cannot presume that the Legislature, by re 
fusing to intervene, will deprive the people of New Orleans of the the 
deceased intended to confer on them, and until that refusal is declared in abso 
lute terms, the clause of the will, we submit, must stand. 

We are at a loss to know what objections can be found to this clause which 
have not been dealt with already. 

The case now before the court comes completely within the principles recog- 
nised as law in the Philadelphia Baptist Association v. Hart, 4 Wheaton, 1; 
Inglis v. The Sailors’ Snug Harbor, 3 Peters, 148; Milne v. Milne, 17 L. BR. 46; 
and Succession of Franklin, 7 An. 415. 

In the case in 4th Wheaton, and that in 7th Annual, above quoted, it was 
held by the courts that “the devise was in presenti to persons who should be 
officers at the death of the testator, and to their successors in the trust; the 
vesting of the devise was not to be postponed to a future time, until a corpore 
tion could be created. It was to take immediate effect.” And the devise was 
held to be void in law. 

In the case in 3d Peters and in 17 L. R., above quoted, the devise was 
verba de futuro to corporations not then in existence, which was to take 
when the corporations should be created. And the bequests in these case 
were held valid. 

So in the case before the court, the proceeds of the residue of the estate are 
to be held in trust by the executor until the trustees he is to name are B 
into existence to manage the fund, or until, in some other way, the Legislature 
provides for its administration. 
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0; Roselius, for the Fink Asylum: 


\ |, The clause in the will, which has given rise to this controversy, constitutes 

the foundation of an asylum for the widows and orphans; it is one of those 

institutions denominated by civilians pia causa or pia corpora, of which the 
is the founder. 

Merlin, in his Répertoire de Jurisprudence, verbo Fondation, vol. 12, p. 279, 


os mot se dit des donations ou legs qui ont pour objet |’établissement, soit 
@une église, soit d'un hdpital, soit d'une communauté, soit d'un séminaire, 
te., ou qui sont faits sous la charge de quelque ceuvre pie, 4 des églises ou des 
communautés déja établies.” 

It was contended that this authority is inapplicable, because the author 

of the former jurisprudence of France; but this is a mistake, for he 
at p. 280: 

TOuant aux fondations d’hospices et d’autres établissemens d’utilité publique, 
des ne peuvent pareillement avoir lieu qu’avec l’autorisation du gouvernement. 
¥. fart. 910 du Code Civil.” 

Again the same author says, vol. 15, p. 366, cerbo Institution @ héritier, sec. 


1: 

f Aujourd’hui, les gens de main-morte ne peuvent recueillir leffet d’aucune 
disposition, soit testamentaire, soit entre-vifs, s'ils n’y sont autorisés par le gou- 
yernement. (V. l'art. donations, sec. 3, p. 2, No. 1.) 

“Mais i] est A remarquer, qu’une fois l’autorisation accordée par le gouverne- 
ment, les tribunaux ne peuvent plus, comme je l’établirai aux mots: Héduection 
de legs, réduire les institutions ni les legs au profit des parens pauvres des tes- 
fateurs, que le gouvernement a seul ce pouvoir, et qu'il en use quelquefois, et 
que @ailleurs il peut accorder, comme de fait il accorde assez fréquemment, son 
sutorisation 4 des institutions ou legs qui ont pour objet de former de nouveaux 
éablissemens d’utilité publique.” 

Ricard, vol. 1, p. 137, says: . 

“Oe dernier arrét et celui du 11 mai 1654, sont encore considérables pour 
une autre décision, en ce qu’ils ont jugé que lorsque les donations et les legs 
sont faits pour |’établissement d’un monastére, on ne pouvait pas opposer le dé- 
faut d’autorisation et de lettres patentes ; ce qui est juste, parce que ces sortes 
de dispositions sont présumées faites sous condition, et pour avoir lieu, en cas 
qu'il plaise au Roi d’agréer l’établissement ; et en effet, il serait impossible au- 
trement d’ériger de nouveaux monastéres, parce que l’on ne souttre pas qu'il 
sen fasse, s’ils ne sont précédés d'une fondation, et il s’observe méme que le 
contrat ou l’acte de fondation s’attache sous le contre-scel des lettres patentes 
pour en faciliter l’obtention.” 

Furgole, vol. 1, p. 391, is equally explicit: 

“Les dispositions testamentaires sont valables, non-seulement lorsqu’elles 
sont faites en faveur des hépitaux fondés et établis, mais encore lorsqu’elles 
sont faites pour en construire et fonder de nouveaux, auquel cas, la volonté du 
testateur doit étre exécutée dans |’an.” 

The modern jurisprudence of France by no means conflicts with these prin- 
tiples. Troplong, who is undoubtedly the first living jurist, expounds the doc- 
trine, with his usual vigor and lucidity, in his commentary on the 906th article 
ofthe Napoleon Code. V. Donations et Testaments, vol. 2, p. 196, No. 610 
et seq. 

It was asserted in the oral argument, by one of the learned counsel for the 
plaintiffs, that the Court of Cassation held a different doctrine, and this asser- 
tion seerned to rest on the following observations of the author, loco citato, p. 201 : 

“Quant 4 l'autre question, que la cour a entendu laisser intacte parce qu'il 
Wétait pas nécessaire de la décider, celle de savoir si l’autorisation postérieure & 
Touverture de la succession était suffisante pour valider le legs, il n’est pas dou- 
teux, d’aprés les principes que nous avons établis plus haut, que l’arrét de la 

de Douai n’aurait pu d’avantage se soutenir.” 

How it can be concluded from this language that the opinion of the Court of 
Cassation is opposed to that of its first President, it is difficult to understand. 

It was also said that Toullier laid down a different doctrine on this subject. 
On referring to that author, vol. 5, p. 86, the court will find, that so far 
ee there is a perfect concurrence between his views and those of Trop- 
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The foundation of that doctrine is found in the Roman Law. In the gay 
book, t. 5, $62 of the Dig., we read: 
“In tempus capiendz hereditatis institui heredem posse, benevolentigs ee 
veluti, Lucius Titius, cum capere potuerit, heres esto. Idem et in legato.” ” ‘ 
Mackeldey, in his compendium of the modern Civil Law, vol. 1, p. —, see, 
145, says: ek 
“The term pia causa denotes an institution for pious and charitable 
poses, or for the public benefit, and is the general name given to ey 
lishment which has for its object the promotion of piety, the relief of 
sitous persons, the spread of education and knowledge, or the advancement of 
science and the arts. Institutions of this kind are to be regarded as mora] 
sons, only in case they have been recognized as such by the State, by way of 
approval and confirmation. Otherwise they lack the capacity for rights, and 
cannot acquire anything. Still the confirmation of them on the part of the 
State may be subsequent to their foundation; and then it has a retrospectiyg 
effect back to the time of such foundation. If such pia causa be confirmed “ 
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by the State, and therewith recognized as a moral person, it can not only hayg a 
rights of all kinds, and make acquisitions inter vivos as well as mortis causa, to 
but it likewise enjoys many privileges.” Ingli 
In a note to this number, the author says : of th 
“Tf, therefore, a pia causa is founded and instituted by a testament, itis of th 
considered as having the capacity to inherit, although the confirmation by the of th 
State is only given after the death of the testator.” Mackeldey, p. 178-9; 18th | 
edition by Dr. Johnson Adam Fritz. Vienna, 1851. as al 


The whole subject is carefully examined and developed in the 40th vol of futw 
Gliick’s Commentary on the Pandects, sec. 1438, C. De heredibus Instituendis the b 
from p. 1 to 108. At the conclusion of this masterly exposition of the legal ‘it 1s 
principles applicable to the matter, he refers to a case precisely similar to that testa 
now before the court. It is the foundation of an orphan asylum for Catholic to be 
chilgren by a Mr. Blum in Hildesheim. All the arguments used by the author to ta 
in support of the validity of Blum’s foundation are equally applicable to the of th 


foundation of the Fink Asylum for Protestant widows and orphans. See p. 15 Ne 
et seq. 

By reference to the concordance entre le Code Napoléon et les Codes Civik tice | 
Etrangers, vol. 1, p. 81, the court will perceive that the Article 345 of the In 
Droit Commun Allemand is substantially the same as Article 910 of the Ne lyre 
poleon Code. first 

Savigny, in his system of the modern Roman Law, likewise examines the tt 
subject and recognizes the same doctrine as that laid down by Mackeldey and Loui 
the other authors already cited. 2 Savigny, p. 274, sec. 85. by 

From all these authorities, it is clear that the testamentary disposition of the | 
Fink founding the asylum, is perfectly valid, according to the principles of the by dl 
Civil Law. The only inquiry, therefore, which can possibly arise is, whether t 
our law is different in this respect? 4W 

So far from this being so, the Supreme Court has decided in the most express wor 
terms, that the law of Louisiana is in perfect harmony with the principles of tee 
the Civil Law as understood and applied in other countries. cats 

In the case of Milne’s Heirs v. Milne’s Executors, 17 L. R., 52 et seg., the a 
question was examined with much care. The court laid down the following vend 
propositions : ” 

“Tt is necessary, to enable a legatee to take under our laws, that he bein 
existence at the time of opening the estate, and have capacity to receive if the the, 
legacy is absolute ; but if it is conditional, it is sufficient if the capacity tote " 
ceive exists at the time of the fulfilment of the condition. The 

“Where legacies were given by the late Julien Poydras, of the parishes of i 


Pointe Coupée and West Baton Rouge, for particular specified objects, the 
cies were absolute, but there was no capacity in the legatees to take at 
moment of opening the succession, and laws were passed authorizing the Police 
Juries of those parishes to accept the legacies for the objects named. 

‘So where legacies were left to two asylums for destitute orphan boys and 
destitute orphan girls, with directions to the executors to cause the same to be 
duly incorporated. Held, that these dispositions were conditional, and as Soom 
as the condition was fulfilled by incorporating those asylums, the capacity @ 
take the legacies was then created. ‘ 
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_, #The direction of the testator to his executors to establish the asylums men- 
tioned in the will, and hand over the legacies to them when incorporated, is not 
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ip violation of the provision of the Code which declares that substitutions and 
i commissa are abolished. 

“The object of abolishing substitutions, &c., was to prevent property from 
being tied up in the hands of individuals, and placed out of commerce, but it 
gas never contemplated to abolish naked trusts which were to be executed im- 

di t | ae 

The ond case in which the question arose and was considered by the 

e Court, then composed of different Judges, was that of the Succession 
of Franklin, Adelicia Acklen and“ her minor child Emma v. J. W. Franklin, 
dal., trustees, &c., 7 A. R., 395 et seg. In this there was a difference of opinion 
gnong the Judges on other points; but the court was unanimous as to the 

jon now under consideration. Mr. Justice Rost, in delivering the opinion 
the majority of the court, says : 

“The case of Milne’s Heirs v. Milne’s Executors, already quoted, was one of 
a bequest per verba de futuro to corporations not then in existence, which was 
to take effect when the corporations should be created. And in the case of 
Inglis v. The Trustees of the Sailors’ Snug Harbor, 3 Peter’s, 145, the majority 
of the Supreme Court of the United States interpreted the devise as being one 
of the same class ; neither of these cases conflicts with the decision in the case 
of the Baptist Association, which is, on all hands, admitted to be law. I con- 
cede that the weight of authority, under our system of jurisprudence, as weil 
as at Common Law, is in favor of the validity of dispositions per verba de 

ro, to corporations not in esse, to take effect when they are created. But 
the bequest in this case is of a different kind; in the words of Judge Story, 
‘it is a devise in presenti to persons who should be officers at the death of the 
testator, and to their successors in the trust ; the vesting of the devise was not 
to be postponed to a future time, until a corporation would be created. It was 
to take immediate effect, as in the case of the Baptist Association. See the case 
of the Sailors’ Snug Harbor.” 

Not a single word is to be found in the separate opinions of the Chief Jus- 
tice, or Justice Slidell, in the least conflicting with the views expressed by Jus- 
tice Rost. 

In the dissenting opinion of Justice Preston, the whole doctrine is thorough- 
ly reexamined, and the conclusion arrived at is in harmony with the doctrine 
first recognized in the case of Milne’s Heirs v. Milne’s Executors. 

These two cases, it is respectfully submitted, settle the jurisprudence of 
Louisiana on this subject. 

When we direct our inquiry as to what is the jurisprudence on this point of 
the Supreme Court of the United States, we find that the same doctrine is held 
by that tribunal. 

The case of the Philadelphia Baptist Association et al v. Hart's Executors, 
4 Wheaton’s Rep. p. 1 e¢ seg., was a bequest in presenti, in the following 
words: “Item. What shall remain of my military certificates at the time of my 
decease, both principal and interest, I give and bequeath to the Baptist Asso- 
dation that for ordinary meets at Philadelphia annually, which I allow to be a 
perpetual fund for the education of youths of the Baptist denomination, who 
shall appear promising for the ministry, always giving a preference to the des- 
cendants of my father’s family.” In that case, the court said: 

“At the death of the testator, then, there were no persons in existence who 
were capable of taking this bequest. Does the subsequent incorporation of 
the association give it this capacity ? 

“The rules of law compel the court to answer this question in the negative. 
The bequest was intended for a society which was not at the time, and might 
never be, capable of taking it. According to law, it is gone forever. e 
legacy is void ; and the property vests, if not otherwise disposed of by the wil 
inthe next of kin. A body corporate afterwards created, had it even fi 

description of the will, cannot divest this interest, and claim it for their 
ration.” 
next case in which the question was presented was that of Jnglis v. The 
Trustees of the Sailors’ Snug Harbor, 3 Peter’s Rep. 112 et seg. 

Mr. Justice Thompson delivered the opinion of the court. “He Says : 

“This case comes up from the Circuit Court for the Southern District of New 
York, upon several points, on a division of opinion certified by that court. In 
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the examination of these points, I shall pursue the order in which they haye : 


been discussed at the bar. P 

“T. Whether the devise in the will of Robert Richard Randall, of the lands 
in question, is a valid devise, so as to divest the heir at law of his legal estate, 
or to affect the lands in his hands with a trust. 

“This question arises upon the residuary clause in the will, in Which the 
testator declares: ‘that as to and concerning all the rest, residue, and . 
der of my estate, both real and personal, I give, devise, and bequeath the 
unto the Chancellor of the State of New York, the Mayor and Recorder of the 
city of New York, &c., (naming several other persons by their official , 
tion only,) to have and to hold all and singular the said rest, residue and Te 
mainder of my said real and personal estate, unto them and their i 
successors in office, forever, to, for and upon, the uses, trusts, intents and pur. 
poses, and subject to the directions and appointments hereinafter mentioneg 
and declared, concerning the same, that is to say: out of the rents, issues anf 
profits of the said rest, residue and remainder of my said real and personal e. 
tate, to erect and build upon some eligible part of the land upon which I nog 
reside, an asylum, or marine hospital, to be called ‘the Sailors’ Snug Harbor’ 
for the purpose of supporting aged, decrepid and worn out sailors, etc.’ And 
after giving directions as to the management of the fund by his trustees, ang 
declaring that it is his intention, that the institution erected by his will should 
be perpetual, and that. the above mentioned officers for the time being, and 
their successors, should forever continue to be the governors thereof, and have 
the superintendence of the same, he then adds, ‘and it is my will and desi 
that if it cannot legally be done, according to my above intention, by 
without an Act of the Legislature, it is my will and desire, that they will, as 
soon as possible, apply for an Act of the Legislature to incorporate them for 
the purposes above specified. And I do hereby declare it to be my will and inten. 
tion, that the said rest, residue and remainder of my said real and personal es 
tate should be at all events applied for the uses and purposes above set forth ; and 
that it is my desire all courts of law and equity will so construe this my will 
as to have the said estate appropriated to the above uses, and that the same 
should in no case, for want of legal form or otherwise, be so construed as that 
my relations, or any other persons, should heir, possess or enjoy my property, 
except in the manner and for the uses herein above specified.’ 

“The Legislature of the State of New York, within a few years after the 
death of the testator, on the application of trustees, who are also named ag 
executors in the will, passed a law, constituting the persons holding the offices 
designated in the will, and their successors in office,.a body corporate, by the 
name and style of ‘the Trustees of the Sailors’ Snug Harbor in the City of 
New York,’ and declaring that they and their successors, by the name and 
style aforesaid, shall be capable in law of holding and disposing of the said real 
and personal estate, devised and bequeathed as aforesaid, according to the in 
tentions of the aforesaid will. And that the same is hereby declared to be 
vested in them and their successors in office for the purposes therein expressed. 

“Tf, after such a plain and unequivocal declaration of the testator with re 
spect to the disposition of his property, so cautiously guarding against, and 
providing for every supposed difficulty that might arise, any technical objec 
tion shall now be interposed to defeat his purpose, it will form an exception to 
what we find so universally laid down in all our books, as a cardinal rule in 
the construction of wills, that the intention of the testator is to be sought af 
ter and carried into effect. But no such difficulty in my judgment is here pre 
sented. If the intention of the testator cannot be carried into effect, precisely 
in the mode at first contemplated by him, consistently with the rules of law, 
he has provided an alternative, which, with the aid of the Act of the Legisle 
ture, must remove all difficulty. 

“The case of the Buptist Association v. Hart's Executors, 4 Wheat. 27, is 
supposed to have a strong bearing upon the present. This is however distin- 
guishable in many important — from that. The bequest there was, 
‘to the Baptist Association t 


association not being incorporated, was considered incapable of taking the trust 
as asociety. It was a devise in presenti, to take effect immediately on the, 
death of the testator, and the individuals composing it were numerous and Ue 
certain, and there was no executory bequest over to the association if it should 
become incorporated. The court, therefore, considered the bequest gone for 
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ty as to the devisees, and the property vested in the next of kin, or 
was dis of by some other provision in the will. If the testator in that 
; Bee requested the property to the Baptist Association on its becoming 

r and within a reasonable time incorporated, could there be a doubt 
put that the subsequent incorporation would have conferred on the jiation 
the capacity of taking and managing the fund. 

#Jn the case now before the court, there is no uncertainty with respect to 
the individuals who were to execute the trust. The designation of the Trus- 
tees by their official character, is equivalent to naming them by their proper 

Each office referred to was filled by a single individual, and the nam- 
ing of them by their official distinction was a mere designatio persone. They 
gre appointed executors by the same description, and no objection could lie to 
their qualifying and acting as such. The trust was not to be executed by 
them in their official characters, but in their private and individual capacities. 
But admitting that if the devise in the present case had been to the officers 
named in the will and their successors, to execute the trust, and no other con- 
tingent provision made, it would fall within the case of the Baptist Association 
y. Hart's Executors. 

“The subsequent provisions in the will must remove all difficulty on this 

d. If the first mode pointed out by the testator for carrying into execu- 
tion his will and intention, with respect to this fund, cannot legally take effect, 
it must be rejected, and the will stands as if it had never been inserted; and 
the devise would then be to a corporation, to be created by the Legislature, 
composed of the several officers designated in the will as trustees, to take the 
estate and execute the trust. 

“ And what objection can there be to this as a valid executory devise, which 
issuch a disposition of lands, that thereby no estate vests at the death of the 
devisor, but only on some future contingency? By an executory devise, a 
freehold may be made to commence in future, and needs no particular estates 
tosupport it. The future estate is to arise upon some specified contingency, 
and the fee simple is left to descend to the heir at law until such contingency 

ns. A common case put in the books to illustrate the rule is: if one 
devises land to a feme sole and her heirs upon her marriage. This would be a 
freehold commencing in future, without any particular estate to support it, 
and would be void in a deed, though good by executory devise. 2 Black. Com. 
175. This contingency must happen within a reasonable time, and the utmost 
length of time the laws allows for this is, that of a life or lives in being and 
twenty-one years afterwards. ‘The devise in this case does not purport to be a 
apresent devise to a corporation not in being, but a devise to take effect in fw- 
turo upon the corporation being created. ‘Ihe contingency was not too re- 
mote. The incorporation was to be procured, according to the directions in the 
will, as soon as possible, on its being ascertained that the trust could not le- 
gally be carried into effect in the mode first designated by the testator. It is 
adevise to take effect upon condition that the Legislature should pass a law 
incorporating the trustees named in the will. Every executory devise is upon 
some condition or contingency, and takes effect only upon the happening of 
such contingency or the performance of such condition. As in the case put of a 
devise to a yeme sole upon her marriage. ‘lhe devise depends on the condition 
of her afterwards marrying. 

“The doctrine sanctioned by the court in Porter’s case, 1 Coke’s Rep. 24, 
admits the validity of a devise to a future incorporation. In answer to the ar- 
gument that the devise of a charitable use was void under the statute 23, Hen. 
4 it was said, that admitting this, yet the condition was not void in that case. 
For the testator devised that his wife shall have his lands and tenements, upon : 
condition that she, by the advice of learned counsel, in convenient time after ' 
his death, shall assure all his lands and tenements for the maintenance and : 
continuance of the said free school, and alms men and alms women forever. : 
So that although the said uses were prohibited by the statute, yet the testator 

devised, that counsel learned should advise, how the said lands and tene- 
ments, should be assured, for the uses aforesaid, and that may be advised law- 

, Viz: to make a corporation of them by the king’s letters patent, and af- 
terwards, by license, to assure the lands and tenements to them. So if a man 
devise that his executors shall, by the advice of learned counsel, convey his 
lands to any corporation, spiritual or temporal, this is not against any act of 
Parliament, because it may lawfully be done by license, &c., and so doubtless 
40 
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was the intent of the testator, for he would have the lands assured ‘ 
maintenance of the free school and poor for ever, which cannot be done wit p 
out incorporation and license as aforesaid ; so the condition is not against aye 
quod fugt concessum per curiam. of 

“The devise in that case could not take effect without the inco “~ 
This was the condition upon which its validity depended, and the inco: 
was to be procured after the death of the testator. The devise then, as algo jy 
the case now before the court, does not purpose to be a present devise, but jp 
take effect upon some future event. And this distinguishes the present cage 
from that of the Baptist Association v. Hart's Executors in another im 
circumstance. There it was a present devise, here it is a future devise, 4 
devise to the first son of A., he having no son at that time, is void, becanse jf 
is by way of a present devise, and the devisee is not in esse. But a devise tp 
the first son of A. when he shall have one is good, for that is only a future de. 
vise, and valid as an executory devise. 1 Salk. 226, 229. 

“The cases in the books are very strong to show, that for the p of 
carrying into effect the intention of the testator, any mode pointed out by him 
will be sanctioned, if consistent with the rules of law, although some may fail 
In T’helluson v. Woodford, 4 Ves. Jun. 325, Buller, Justice, sitting with the 
Lord Chancellor, refers to and adopts with approbation the rule laid down 
Lord Talbot in Hopkins v. Hopkins, that in such cases, (on wills,) the method 
of the courts is not to set aside the intent, because it cannot take effect so 
as the testator desired, but to let it work as far as it can. Most executory de 
vises, he says, are without any freehold to support them; the number of con 
tingencies is not material, if they are to happen within the limits allowed 
law. That it was never held that executory devises are to be governed by the 
rules of law, as to common law conveyances. The only question is, whether 
the contingencies are to happen within a reasonable time or not. The master 
of the rolls in that case says, (p. 329,) he knows of only one general rule of 
construction, equally for courts of equity and courts of law, applicable to wills, 
The intention of the testator is to be sought for and the will carried into effect, 
provided it can be done consistent with the rules of law. And he adds another 
rule, which has become an established rule of construction, that if the court 
can see a general intention, consistent with the rules of law, but the testator 


has attempted to carry it into effect in a way that is not permitted, the courtis ‘ 


to give effect to the general intention, though the particular mode shall fail. 1 
Peere Wms. 332; 2 Brown’s Ch. 51. 

“The language of Lord Mansfield, in the case of Chapman v. Brown, 3 Burr. 
1634, is very strong to show how far courts will go to carry into effect the in- 
tention of the testator. To attain the intent, he says, words of limitation shall 
operate as words of purchase ; implications shall supply verbal omissions. The 
letter shall give way, every inaccuracy of grammar, every impropriety of terms, 
shall be corrected by the general meaning, if that be clear and manifest. 

“In Bartlett v. King, 12 Mass. Rep. 543, the Supreme Judicial Court of 
Massachusetts adopts the rule laid down in 7'helluson v. Woodward, that the 
court is bound to carry the will into effect if they can see a general intention 
consistent with the rules of law, even if the particular mode or manner pointed 
out by the testator is illegal. And the court refers with approbation to what 
is laid down by Powell in his Treatise on Devises, 421, that a devise is never 
construed absolutely void for uncertainty, but from necessity, if it be possible 
to reduce it to certainty it is good. So also in Finlay v. Riddle, 3 Binn. Rep. 
162, in the Supreme Court of Pennsylvania, the rule is recognized, that the 
general intent must be carried into effect, even if it is at the expense of the 
particular intent. 

“A rule so reasonable and just in itself, and in such perfect harmony with 
the whole doctrine of the law in relation to the construction of wills, cannot 
but receive the approbation and sanction of all courts of justice; and a stronger 
case for the application of the rule can scarcely be imagined than the one now 
before the court. The general intent of the testator, that this fund should te, 
applied to the maintenance and support of aged, decrepid and worn-out sailors, 
cannot be mistaken. And he seems to have anticipated that some diffi 
might arise about its being legally done in the manner pointed out by him, an 
to guard against a failure of his purpose on that account, he directs application 
to be made to the Legislature for an incorporation, to take and execute W#_ 
trust according to his will; declaring his will and intention to be, that 
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should at all events be applied to the uses and purposes aforesaid, and 

sng all courts of law and equity so to construe his will as to have his 
estate applied to such uses. And to make it still more secure, if possible, he 
i that his will should in no case, for want of legal form or other- 

wise, be so construed as that his relations, or any other persons, should heir, 
possess OF enjoy his property, except in the manner and for the uses specified 
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m The will looks, therefore, to three alternatives: 

“J, That the officers named in the will as trustees should take the estate and 
execute the trust. 

“9. If that could not legally be done, then he directs his trustees to procure 
an act of incorporation, and vests the estate in it for the purpose of executing 


t. 
Mt both these should fail, his heirs, or whosoever should possess and enjoy 
the property, are charged with the trust. 

“That this trust is fastened upon the land cannot admit of a doubt. Where- 
ever a person by will gives property and points out the object, the property, 
and the way it shall go, a trust is created, unless he shows clearly that his de- 
sire expressed is to be controlled by the trustee, and that he shall have an 

jon to defeat it. 2 Ves. Jun. 335. 

“It has been urged by the defendant’s counsel that these lands cannot be 

with the trust in the hands of the heir, because the will directs that 
shall not be possessed or enjoyed, except in the manner and for the uses 
ified. That the manner and the use must concur in order to charge the 
trust on the land. But I apprehend this is a mistaken application of .the 
term manner as here used. It does not refer to the persons who were to exe- 
cute the trust. But to the mode or manner in which it was to be carried into 
eflect, viz: “by erecting upon some eligible part of the land an asylum or 
marine hospital, to be called the Sailors’ Snug Harbor. And the uses were 
‘for the purpose of maintaining and supporting aged, decrepid and worn out 
sailors.’ Whoever, therefore, takes the land takes it charged with these uses 
or trusts, which are to be executed in the manner above mentioned. And if 
s, there can be no objection to the act of incorporation, and the vesting the 
title therein declared. It does not interfere with any vested rights in the heir. 
He has no beneficial interest in the land. And the law only transfers the exe- 
cation of the trust from him to the corporation, and thereby carrying into effect 
the clear and manifest intention of the testator. But being of opinion that the 
legal estate passed under the will, I have not deemed it necessary to pursue the 
question of trust, and have simply referred to it as being embraced in the point 
submitted to the court. 

“If this is to be considered a devise to a corporation, it will not come within 
the prohibitions in the statute of wills. 1 Revised Laws, 364. For this Act 
of incorporation is, pro tanto, a repeal of that statute. 

“Taking this devise, therefore, in either of the points of view in which it 
has been considered, the answer to the question put must be, that it is valid, 
80 as to divest the heir of his legal estate, or at all events, to affect the lands in 
his hands with the trust declared in the will. 

“If this view of the devise in the will of Robert Richard Randall be correct, 
itputs an end to the right and claim of the demandant, and might render it 
unnecessary to examine the other points which have been certified to this court, 
had the questions come up on a special verdict or bill of exceptions. But com- 
ing up on a certificate of a division of opinion, it has been the usual course of 
this court to express an opinion upon all points. 

“It is not, however, deemed necessary to go into a very extended examina- 
tion of the other questions, as the opinion of the court upon the one already 
considered, is conclusive against the right of recovery in this action.” 

See also the able opinion of Mr. Johnson, at page 135 et seq. 

In the case of Vidal et als v. Girard’s Executors, 2 Howard’s Rep. 127 et 
sq. the case of the Baptist Association is expressly overruled. Mr. Justice 

Says, at page 196: 
tever doubts, therefore, might properly be entertained upon the sub- 
ject, when the case of the Trustees of the Philadelphia Baptist Association v. 
4 Executors, 4 Wheat., was before this court (1819) these doubts are en- 
ely removed by the late and more satisfactory sources of information to 
we have alluded.” 
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Here it seems to me to be clear, that whether the validity of the ¢ 
Fink's will, founding the orphan asylum, be tested by the principles of the: 
law or by those of the common law, the result is the same. 7 

The institution of the universal or residuary legatee is made per 
Juturo. He says: tk 

“Tt is my wish and desire, and I do hereby declare the same to be my gi 
that after the payment of my just debts and the several legacies herei 
mentioned, that the proceeds of the whole of my estate, property, rights, effects 
and credits, be applied to the erection and maintenance and support of a gyi 


‘able asylum in this city, to be used solely as an asylum for Protestant widows 


and orphans, to be called ‘Fink’s Asylum;’ and I do hereby request and auth: 
rize my friend Diederich Bullerdieck, after my decease, to name and appoint 
three worthy and responsible persons as trustees to carry out my said inte, 
tions respecting the said asylum.” 

Here every sentence of the devise is per verba de futuro, nothing in presenti 
The asylum is to be established with the proceeds of the residuum of the te 
tator’s successions in the city of New Orleans; he requests his executor{) 
designate and appoint three worthy and responsible persons as trustees to 
out his intentions respecting the foundation of the asylum. How can theg 
intentions be carried out, except by applying to the State for an Act of ineg. 
poration? It is obvious that the functions of the trustees were limitedt 
taking the necessary steps to obtain the sanction or confirmation of the State 
and to organize the asylum. This is the whole extent of their trust. The 
legatee or recipient of the bequest is the charitable institution itself created or 
founded by the testator himself, subject to the condition that the State will 
sanction or confirm the asylum, by conferring on it the character and capacity 
of a juridical person. 

IL. The State of Louisiana has ratified and confirmed the foundation of the 
“Fink Asylum.” 

No objections are urged to the form and regularity of the Act of Incorpom 
tion. 

A number of highly respectable gentlemen, among whom is the testamentary 
executor himself, being desirous of carrying out the benevolent intentions of 
the testator, and of organizing the ‘“Fink’s Asylum,” prepare a charter which 
they ask the State to sanction; or in other words, they ask the State to invest 
the “Fink’s Asylum” with the power and capacity of a juridical person. This 
application is granted; the corporation exists, and has intervened in this suit, 
asking the protection of the court against the attempt of distant collateral r- 
lations to defeat the charitable and noble dispositions which Fink has made of 
his property. 

Ill. What are the objections urged against the validity of the bequest? 

It is strenuously insisted that to be “ capable of receiving by last will, it is 
necessary to be conceived at the time of the decease. C. C. 1469. To this 
objection we answer, in the first place, that it is obvious that the rule laid down 
in this Article applies to natural persons only, for they alone can be bern alive; 
and in the second place we say, that inasmuch as a juridical person is @ mere 
legal entity or abstraction, its conception must necessarily differ from that ofa 
natural person ; the conception of the former is mental, that of the latter 
physical ; and in the third place, we submit that the argument, drawn from 
the provisions of this Article of the Code, is a petitio principii. It takes for 
granted that the asylum was neither conceived nor in esse, at the time of the 
testator’s death ; and we have shown conclusively, we think, that the confir- 
mation or ratification by the State, of the foundation of the asylum, had ate 
troactive effect, so that in point of fact, the universal or residuary legatee was 
in esse when the testator died. The doctrine of the retroaction of the accom 
plishment of a suspensive condition is familiar to every lawyer. It is, therefore, 
difficult to perceive, in what respect, the Articles 872, 880, 1599 and 1602, or 
the case of the Succession of Fisk, 3 A. R. 705, conflict with the doctrine for 
which we contend in support of the validity of this bequest. Nor can wese 
how a proper interpretation of Articles 934, 928, 947, 944, 948, 1469 and 1459 
of the Code can possibly lead to a different conclusion. 

As to the idea that the succession vested in the executor or trustees and 
thereby created an impossible title, we respectfully submit that there is notthe 
slightest foundation for it. Nothing, whatever, is vested by this will either m 
the executor or the trustees to be elected by him. As before observed their 
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functions are limited to taking the necessary steps to carry the intentions of 
the testator with respect to the foundation of the asylum into effect ; they are 
mere temporary agents, for that purpose, and noother. A literal construc- 
of Isaac Franklin's will, may perhaps justify the decision in the Succession 
f Franklin, of the majority of the court. But even in that case, it certainly 
its of rational doubt, whether the court did not adopt, as their guide, the 
letter which killeth, instead of carrying out the spirit and intentions which 
p I, for one, have always entertained the sincere conviction that Mr. 
ice Preston’s dissenting opinion was correct. But, be this as it may, where 
ig the remotest analogy between that case and the one before the court, except 
with regard to the point decided in the Milne case ? 

It is said that ‘the whole Roman law is founded on an inferance from the 
law ejus servorum, or the preceding law of that title, 362.” That the latter law 
ig the origin of the rule, there can be no doubt, but it does not appear to us 
that that can be considered as a reason for rejecting it; on the contrary, this 

wes beyond all doubt, to my mind, that M/r. Justice Preston was right when 

said in the Franklin will case “this exception to the general rule, as thus 
enunciated by Mackeldey, is not, as has been contended, the mere creature of 
the statutory laywmof Rome, but has its foundation in correct reasoning and the 
nature 0 gs. When the law maker lays down the general rule, rela- 
tive to the acquisition of rights or property by natural persons, by means of a 
testamentary disposition, he requires the existence of the legatee or testamen- 
tary heirs at the time of the death of the testator; for, he who is not in being 
qnnot acquire anything. But when a testator is desirous of becoming the 
founder of a charitable or educational institution, he does so on the implied 
condition, that the State will ratify and confirm his benevolent intentions. If 
the confirmation is withheld the will is defeated; but if granted, it operates 
like the accomplishment of all suspensive conditions, whether express or im- 
plied, and has a retroactive effect. ‘The correctness of these views, I believe, 
isrecognized in every system of jurisprudence, both ancient and modern, and 
[have heard nothing in the argument of this case, to induce me to entertain 
the slightest doubt of the soundness of the able opinion, rendered in the case 
ofthe Milne Asylums.” 

Iam unable to understand, how it can be asserted that the Milne case is 
founded on a falacy. The learned counsel says, that “existence being neces- 
sary to constitute the’capacity to take by testament, to remove this disability 
by a condition would be little short of an absurdity. That this cannot be done 
is shown conclusively by the concurrence of all jurists.” I apprehend that 
theapparent absurdity results not from the application of the familiar and 
universally recognized rule we invoke, but from arguing inacircle. As regards 
the concurrence of all jurists, I flatter myself that I have shown conclusively 
that they are unanimous in their recognition and approval of the rule which 
my learned friends attempt to overturn. 

What Marcadé says in his commentary on the 906th Article of the Napoleon 
Code, refers to the capacity of natural persons, and has no application to the 
questions we are discussing. Vol. 3, p. 397. 

And his observations, so much relied on, when commenting on Article 910 
of the Napoleon Code, evidently refer to the case where there has been no rati- 
fication or confirmation by the State. 

It is needless to refer particularly to all the other authorities cited, such as 
Merlin, Coin-Delisle, Toullier, &c., because they are all considering the capa- 
Gity of natural persons ; and I have shown that when they speak of juridical 
persons, they admit the rule applied by the Supreme Court of Louisiana, in 
the case of Milne’s Heirs v. Milnes Executors, and reaffirmed in that of the 
succession of Franklin. Take, for instance, Toullier, whose authority is invoked 
against us: he says, Vol. 5, No. 204, “‘Siles dons sont faits par testament 
lautorisation du gouvernement pour les recevoir n’est pas moins nécessaire ; 
mais, en attendant, les receveurs des pauvres et des hospices peuvent, sur la 
Simple remise du testament, faire tous les actes conservatoires qui sont jugés 

ires. 

As regards the authority quoted from the 40th Gliick’s Commentaries, the 
court will find that the author throughout his careful, able and elaborate ex- 
mination of the subject, fully sustains the views which I have endeavored to 
submit to the consideration of the court. 
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Lastly, it is contended, that the case of the Congregational Church y, 
derson, 4 R. R. 211, conflicts with that of the Heirs of Milne v. 
ecutor An examination of the case will satisfy the court that there 
analogy, whatever, between it and that of Milne. So far from their bej a 
conflict between them, the decision in the Milne case is expressly referred & 
and approved. Judge Simon, who delivered the opinion of the court, sayy 
“Tt has been urged that the term, imposed by the testator for the pa 
the legacy, is in the nature of a condition, that under the 1460th Article of 
Civil Code, when the donation depends on the fulfillment of a condition, it 
sufficient, if the donee is capable of receiving, at the moment the condition 
accomplished ;” and we have been referred to the case of the Succession ¢ 
Alex. Milne, 17 L. R. 46, as containing principles applicable to the question 
issue. In this case, it is true, that the testament was opened on the 14th of 
March, 1832, that the incapacity was removed on the 5th of March, 1841, ang 
that, therefore, five years had not elapsed between the period of the opening gf _ 
the will and the removal of the incapacity. Thus, it is insisted, that the legate 
was capable of receiving at the time the first instalment was to be paid, ang 
this is all that the law requires. But the term, in our opinion, cannot be a 
similated to a condition. The payment of the legacy to b e at a certain 
period, was only delayed without its depending upon any un n event which 
was to happen or not, at the expiration of five years.” The court then 
ceeds to point out the obvious distinction between a condition and a term, fe 
the purpose of proving that the principles recognized in the case of the Heir 
of Milne v. Milne’s Executors, have no application to the case then under eon. 
sideration. The real ground on which the decision, in that case, rests, is that 
the contract, under which the plaintiff claimed, had been entered into in fraud. 
em legis and could, therefore, not give rise to any valid obligation. 

It is, therefore, clear, I think, that the correctness of the doctrine laid down 
in the Milne case, was not only expressly recognized and re-affirmed by all the 
judges, in the case of the succession of Franklin ; but that it was also sanctioned 
in that of the First Congregational Church of New Orleans v. Henderson, 

Under this state of our jurisprudence, it is respectfully submitted, that the 
question can hardly be considered as an open one, and notwithstanding the 
powerful efforts made by our learned adversaries to demonstrate its fallacy, its 
soundness has not been impugned. 


Bucnanay, J. John David Fink, of New Orleans, died, leaving a will which 
has been admitted to probate and execution. This will, dated the 7th No 
vember, 1855, contains the following clause: 

“Tt is my wish and desire, and I do hereby declare the same to be my will, 
that after the payment of my just debts, and the several legacies herein above 
mentioned, that the proceeds of the whole of my estate, property, rights, effects 
and credits be applied to the erection and maintenance and support of a suit- 
able asylum in this city, to be used solely as an asylum for Protestant widows 
and orphans, to be called “‘ Fink’s Asylum,” and I do hereby request and av 
thorize my friend Diederick Bullerdieck, after my decease, to name and ap 
point three worthy and responsible persons as trustees, to carry out my said 
intentions respecting the aforesaid asylum.” 

The plaintiffs, nearest of kin and heirs at law of the testator, pray that the 
above recited clause of the will be declared null and void, for the following 
reasons : 

1st. Because there was no person in being capable of receiving said bequest 
at the time of the testator’s decease. 


2d. Because it creates a perpetuity, which no individual is authorized tod 
in a case like the present. 2 

8d. Because of the uncertainty and vagueness of the bequest, and the omis-” 
sion of the testator to provide for the mode and manner in which his intentions, 


whatever they may have been, were to be carried into effect. 
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Because such testamentary dispositions are in direct opposition to the 
aliey of the law, and could not, in a case like the present, be carried into ex- 
gation, without making, as far as this disposition is concerned, an entire new 
wil for the testator. 

‘Sth. Because the said disposition does not in reality dispose of or transfer 
the property therein designated to any person or persons; and, as far as the 
gid property is concerned, the testator must be considered to have died in- 


In considering these objections we will be spared much labor by carefully 
eamining who is the real devisee or legatee under this clause of Fink’s will. 

Note the expressions—“I will that the proceeds of my estate be applied, 
(after the payment of debts and of particular legacies,) to the erection and 
maintenance and support of an asylum in this city, to be used solely as an 
asylum for Protestant widows and orphans, to be called Fink’s Asylum.” 

What is the object of the testator’s bounty? Not the building to be erected; 
but the widows and orphans, for whom that building is to be a refuge and a 
home. 

Again, what Protestant widows and orphans are intended? The answer is 
equally clear. Protestant widows and orphans in this city ; that is to say, 
in the city of New Orleans, where the will was made: for it is in this city, 
ays the will, that the asylum is to be erected for Protestant widows and or- 


The difficulty in this case has arisen principally from Mr. Fink’s having 
given a name to the asylum thus proposed to be built and maintained with the 
proceeds of his estate. But there are no words of devise to the asylum of that 
name, In this respect, the present case differs from that of Alexander Milne’s 
wil, reported in 17 La. Rep., 46, the doctrine of which case has been so much 
questioned by the counsel of plaintiffs. Milne declared in his will, his inten- 
tion that an asylum for destitute orphan boys, and another asylum for destitute 
orphan girls, should be established at Milneburg, in the parish of Orleans, 
wider the name, &c., and that his executors should cause the same to be incor- 
porated—and to the said contemplated institutions he gave and bequeathed, &c., 
and instituted for his universal heirs and legatees the said institutions, &c. 

We do not feel ourselves called upon to pronounce any opinion upon the 
correctness of the ruling of our predecessors in relation to Milne’s will, con- 
taining dispositions so evidently distinguishable from those now under consid- 
ation. The only particular in which there is an apparent resemblance, is 
inthe injunction of Fink to his executor to appoint trustees to carry out his 
intentions respecting the aforesaid asylum. But the language by no means 
implies, necessarily, what is expressed in terms unequivocal in the will of 
Milne, namely : that the executor or the trustees, or both together, should 
take measures for the incorporation of the “ Fink’s Asylum.” On the contrary, 
itappears to us entirely probable that the design of Fink was that his executor 
should nominate trustees, in whom should vest the superintendence of the 
tection of the asylum, and the administration of the charity, without any 
ther or further authority than what they would derive from the appointment 
ithe executor under the will. 

Had the testator gone so far as to name those trustees himself, and to vest 
his estate in them for the objects and purposes expressed, the will would have 
ben void under Article 1507 of the Louisiana Code. The case of Franklin's 
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Succession, in 7th Annual Reports, would then have been directly jg 

Fixx. On the other hand, the design of the testator may have been that the trugy 
so to be appointed by his executor, should merely advise and aid in all 
sanctioned by law for the accomplishment of the testator’s intention of 
ing an asylum for Protestant widows and orphans in the city of New @ 
And were we compelled to give an interpretation of this clause of the wilh) 
reference to the object of the proposed appointment of trustees, we would 
doubtedly feel bound to understand this disposition in a sense in which it equi, 
have effect, if possible, rather than one in whjch it could have none, — 
1706. But no interpretation of this disposition is necessary. On its face, itis, 
a delegation by the testator to a third person of the choice of adminij 
of a portion of the estate ; and as such, by Article 1566 of the Code, i is 8 mere 
nullity, and, under Article 1506, must be considered as not written. 

Viewing, then, the Protestant widows and orphans in the city of New ie! 
leans as the true residuary legatees of John D. Fink, we are dispensed frm” 
any remark upon the first ground of plaintiffs, to wit, that there was nopem 
son in being at the time of the testator’s death, capable of receiving said be 
quest. 

The second ground of objection is, that the will creates a perpetuity ; which 
say the plaintiffs, no individual is authorized to do in a case like the present, 

It is not perceived by us that this will creates a perpetuity, in any othe 
sense than every institution of heir by testament creates a perpetuity. Th 
death of the testator invests the instituted heir with all rights to the sameer 
tent as they were possessed by the deceased. C. C. 934, 937. And thisis 
alike the case, whether the instituted heir be a natural person or a mere legal 
entity; or a class of destitute or afflicted persons, objects of the testators 
charity. 

The third, fourth and fifth grounds of objection to Fink’s will, may be com 
sidered together. They present, in different aspects, the uncertainty of the 
objects of the testator’s benevolence, as objections to the validity of his will 

Article 1536 of the Code sanctions a donation to the poor of a community, 
And note that the word community in this Article means a municipal corporation, 
The word in the French text is commune, which has that signification. he 
Article is copied, word for word, from Article 937 of the Code Napoleon. Ab 
though Article 1536 is found under the head of donations inter vivos, its dispe 
sitions have been interpreted by this court in the case of the Succossion of Je 
seph Claude Mary, 2 Rob. 438, to be applicable to donations mortis causa, 

Among the legacies contained in the will of Mary, was one of five thousand 
dollars ‘‘to the Orphans of the First Municipality ;’ and the decision of the 
court was “that, under Article 1536 of the Civil Code, the city council of the 
First Municipality will be competent to claim and receive the legacy, and rege 
late its distribution among the intended objects of the testator’s munificencs 
to be found within the limits of the First Municipality.” Surely the words 
‘Protestant widows and orphans” used in Fink’s will, in connection with othe 
words which, as we have said, indicate with certainty his meaning to be “Pre 
testant widows and orphans in the city of New Orleans,” are words as definite” 
and precise as the words used in Mary's will, “ orphans of the First Muni” 
pality.” This general form of expression is sanctioned by the law quoted: ~ 

Neither does it appear to us that the qualification ‘‘Protestant” of the noun 
substantive, ‘‘ widows and orphans,” is so vague, as to vitiate this bequest. © 
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for the administrators of this charity to determine what widows and 
2 orphans came under the denomination of “ Protestant.” 
Me cases of the Philadelphia Baptist Association v. Hart, in 4 Wheaton ; 
a ie vy. Trustees of Sailors’ Snug Harbor, 3 Peters, and Vidal vy. Girards 
— Baeoutors, 2 Howard, have been much discussed in argument. 

There is much curious learning in those cases on the subject of the jurisdic- 
tion the Courts of Chancery over charities and testamentary trusts, very little 
@f which has any application in Louisiana. The point which those decisions 
of the Supreme Court of the United States were used to elucidate, the validity 
of adevise to a corporation, not in essee at the time of the opening of the suc- 
tesion of the testator, we have deemed unnecessary to consider herein, as we 
regard the devise in Fink’s will as a devise to “the Protestant widows and 
orphans in New Orleans” and not to the “Fink’s Asylum.” To thesame point, 
we have been referred to the law 62 of the title de heredibus instituendis of the 
Roman Digest (book 28, title 5) and the commentaries of two standard German 
suthorities, Mackeldey and Miihlenbruch, upon that law; also to the writings 
of the French jurists Coin-Delisle, Troplong and others, commenting the 910th 
Article of the Code Napoleon, an Article which is not copied in our Code. 

Did our subject require it, we would be pleased to review the doctrines of 
these authorities, all of the first rank in three different systems of jurispru- 
dence. We have perused them with care, and with much edification, and may 
remark en passant that the doctrine of the Supreme Court of the United States, 
in the cases of the Philadelphia Baptist Association and of the Sailors’ Snug 
Harbor, seems very like that of the Supreme Court of Louisiana in the cases 
of Milnes and of Franklin’s wills. The distinction of bequests per cterba de 
praenti and bequests per verba de futuro, so strongly drawn by both those 
courts, and which constituted the point of difference between the cases of the 
Baptist Association and the Sailors’ Snug Harbor, decided by the one, and those 
of Milne and of Franklin, decided by the other, was no less decisive of the in- 
“Yerpretation of the wills of Staedel and of Blum, as reported by Miihlenbruch, 

ses which, says that learned commentator, attracted the attention of all Ger- 

many. Gliick’s Illustration of the Pandects, continued by Mihlenbruch, vol. 

40, pages 89 to 108. 

Yet this distinction seems entirely unknown to the French jurists, perhaps 
because our Article 1460, which recognizes it, is not found in the French Code. 
An approach was made to the recognition of this distinction, and of the rule 
ofthe Roman law, “heres esto, cwm capere potuerit,” in a decision of the 
Oourt of Cassation in March, 1854, commented by Troplong, 2d Donations et 
Testamens, p. 198 et seq., but it seems very questionable whether that decision 
isregarded as law in France. 

A corporation has been formed, by the title of the “Fink’s Asylum,” under 
the Act of 14th March, 1855, “for the cnpahation of corporations for literary, 
Mientific, religious and charitable purposes,” and has intervened herein, claim- 
ing to be the devisee under the clause of the will in question; and as such, te 

} beentitled to take the residue of the estate, after the payment of the debts and 
— legacies. The remarks already made by us are decisive of the inter- 
Weation. The charity created by this will, in our opinion, is legally to be ad- 
-ninistered only by the city corporation of New Orleans. 

iti is, therefore, adjudged and decreed, that the judgment of the District 
so far as regards the plaintiffs, be reversed; that there be judgment 
41 
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against plaintiffs, declaring the will of John David Fink to be legal 
that, as to the intervenor, the Fink’s Asylum, the judgment be affirmed dign 
ing said intervention ; that the costs of the lower court be borne by y 
except those of the intervention, which are to be paid by the intervenor; 
that the costs of appeal be paid jointly by the plaintiffs and the interyey 
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Sporrorp, J., dissenting. Conceding that the doctrine of the cong 
Succession of Mary, 4 Rob. 438, is correct, that case does not appear to me 
sustain the application of the doctrine made in this. 

There, the bequest was of a specific sum of money directly “to the ¢ 
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of the First Municipality.” The only question was, who did the testator. bac 
tend should administer the charity. He having preserved a complete sileneg | #2 
this respect, the court properly determined that the Council of the First Max & Tee 
cipality should control the distribution of the fund rather than the “New Oe and t 
leans Catholic Association for the relief of Male Orphans,” a corporation whi The 
the testator did not appear to have had in mind, and which must neces | Bow 
have restricted his bounty, which was intended to be disbursed without of 
ence to religion or sex. ~ & selves 

I do not understand that in the case alluded to there was any controversy q them: 
to the validity of the bequest; the question was, who should administer it — : ‘hin 

Here, there was not a bequest by Fink “to the Protestant widows andon q ence. 
phans of New Orleans.” It seems to me a forced construction to say that be” — 
cause the erection of a building in New Orleans was contemplated, therefor © or of 
the testator intended to confine his bounty to widows and orphans of New Op of pe 
leans alone. Yet it is only upon this hypothesis, if at all, that the city would” of th 
be authorized to accept it in their name, under Article 1536 of the Code, oe 

But the testator has emphatically shown that he did not intend theeity 9 jurid 
authorities to have anything to do with the administration of this charity. He perso 
has defined, or attempted to define, quite another power to control this matter, i 
He has authorized a particular individual to name and appoint trustees to take “hed 
and supervise the execution of a trust. How can we disregard the expression caus 
of his will and substitute another will for it? heirs 

If the trustees cannot take, it seems to me that there is no one to take the om 
donation, and it falls to the heirs at law. The city of New Orleans makes m be th 
claim. | them 

That the trustees cannot take seems to be conceded. And I do not perceive | : ™ 
that the Milne case, far as it goes, goes so far as to sustain the pretensions@ § the : 
the association, organized under the general law of corporations, and interve® slate 
ing in this cause. bet 


z 


I think the judgment should be affirmed. cial 


z 


George Eustis, Robert Preaux and P. E. Bonford, for a re-hearing: 


Neither in the written nor in the oral discussions which have taken p 
upon the universal disposition contained in Fink’s will, was it suggested tat 
the heir, instituted by that disposition, was in esse at the death of the testatoe 

If, then, we press with more than usual earnestness our demand for a reargie 
ment of this cause, our apology must be found in the fact that the decision 
the court conveyed to us the first intimation that there existed in the dispt 
clause, the elements of a present devise to persons capable of taking whent 
succession was opened. PB 

In the following views, which we have hurriedly thrown together, we 
endeavor to establish, that the disposition will not bear the interp 
placed upon it by the court; and that even if it did, it would be inope 
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the title of the legal heirs. In the limited time allowed for the prepara- 
t applications like the present, a careful and well considered treatment of 

ject is hardly practicable. 
"The Protestant widows and orphans in the city of New Orleans” are, in 
pment of the court, the residuary legatees of John D. Fink. We assume 
court to intend that they take as a class, and not wt singuli or as indi- 


"viduals; and further, that the beneficiaries of this disposition are not such 
| Protestant widows and orphans only as happen to be alive when the testator 
| died, but every person in all future time who shall come within the description 
@fthe class designated. It is because such a class existed at the time Fink 
died that we understand the court to have rejected the first ground of the 


intiff’s action, to wit: that there was no person or being at the time of the 


| ¢etator’s death, capable of receiving the bequest. 


The point of inquiry, then, is whether a class of persons, simply as a class, 
jsa legal entity, capable of enjoying civil rights, and as such of being instituted 
testamentary heirs. 

Our law recognizes but two descriptions of persons, the natural or physical, 
and the legal or juridical. 

The juridical person is the creature of the law, and except in the solitary in- 
stance of partnership associations, which form persons distinct from the per- 
gons composing them, no power exists in private individuals to call a juridical 

into being. Thus, no number of individuals can, by aggregating them- 
selves together, or by being placed under particular classifications, assume to 
themselves, or be endowed, save by the exercise of the sovereign power, with 
acapacity—a personality separate from that of the several members out of 
which the body is formed. Such associations or classes have no legal exist- 
gece. They are not the subjects of civil rights; they cannot become the debtors 
df civil obligations; they cannot give or receive, sue or be sued. 

No one would speak of the lawyers, the doctors or the mechanics of a city, 
orof the Catholics, Presbyterians or Jews, or of any other incorporated class 
of persons as legal entities, or as possessing any capacities distinct from those 
of the individuals composing the class. What is there in the class of persons 
designated in Fink's will as the “Protestant widows and orphans in New Or- 
leans” to take them out of this catagory? As a class they do not constitute a 
juridical person; as individuals forming the class, they are, it is true, natural 

capable of receiving. But if the will referred to them as individuals, 
itwould embrace only such of them as were in existence at the testator’s death, 
Alimitation clearly not intended by the testator; and even with regard to these, 
the disposition would be null, as in favor of uncertain persons. Besides, if the 
dause were so limited, there would remain an important interest in the legal 
heirs unaffected by the disposition, and which would become available on the 
demise of the last liver included in the class. The “Protestant widows and 
mphans in New Orleans,” then, not being a juridical person, cannot, as a class, 
be the instituted heir of Fink, and the error of the court in so determining 
them to be is, with all due deference, the more apparent from the impossibility 
of carrying out to its legal consequences this idea of the capacity of the class 
inquestion. For, if the instituted heirs be capable of receiving, why is not 
the succession simply delivered over to them? Why are they placed in a 
sate of quasi pupilage, and the city of New Orleans oppointed their guardian ? 

It is said the “Protestant widows and orphans,” and not the asylum, are the 
legates, because the former are the undoubted objects of the testator’s bounty, 
md must, consequently, be presumed to have been intended as his legatees. 
But it by no means follows that the party to be ultimately benefited by the 
stamentary disposition is the actual legatee. Iy the species of legacies known 
modal, in all cases of legacies with a destination, it constantly happens that 

legatee named has no real interest in the bequest, but that the same enures 
bthe advantage of some person or class who may be moreover incapable of 


& ' Wiking directly. Indeed, if the expression can be properly used in the connec- 


the beneficiary of such dispositions may even be an inanimate object. 
lances of this character occur more frequently under the French law, where 
commissa are permitted, but they are not unfrequent under our own sys- 

‘ In Fisk’s will, a house was bequeathed to the city for the purpose of es- 
blishing a library; in McDonogh’s, a large property was devised, also to the 
Wy, for educational purposes. Sums are constantiy left to the Charity Hos- 
land other incorporated institutions, the benefit of which accrues to the 
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sick, the aged and the needy; of the like character are the cases 
commentators, of legacies left to an academy to found a prize, or to 
the support of a favorite cat or dog, or to erect a monument to a 
personage, &c. No one could say, in the instances cited, that the sty 
are provided with a library, or the uneducated to whom gratuitous ii 
is proffered, or the literary man to whom the prize is awarded, or the 
animal, or the monument, is the legatee, though clearly in each case the 
and the exclusive object of the testator’s bounty. There is no warrant, 
fore, for saying that the ‘Protestant widows and orphans in New 0 
the legatees of Fink, simply because they, as a class, are to reap the k 
the devise. - 

Savigny has elaborated the idea of the juridical person at much lengtham 
with great clearness. His observations with respect to pious foun dation 
similar to the one sought to be established by Fink, merit conside 
showing how carefully, even under the influence of a system so fave 
institutions of this description, the distinction between the foundation and ty 
person to be benefited, was preserved, and also how emphatically the necessityg 
the intervention of the sovereign power is recognized, in order to endow 
institutions with the requisite capacity. We quote from the French trap 
of his treatise on Roman Law, vol. 2, p. 268: “Aussitét qu’un établi 
de ce genre a le caractére de personne juridique, il doit étre traité comme gy 
individu, et c’est ce qu’ont fait les empereurs chrétiens. Ainsi donc, un hépitil 
etc., est propriétaire au méme titre qu’une personne naturelle ou une eo 
tion, et les auteurs se trompent quand ils attribuent ce genre de prop 
YEtat, 4 une ville ou 4 une église.” S 

In sec. 89, p. 274, he treats of the manner in which the juridical personig” 
created. The appositeness of his views to the present case is so striking that” 
though the extract is longer than we would wish, we cannot refrain from quét - 
ing a portion of his observations: “‘Indépendamment de la raison politique 
nécessité du consentement de |’Etat, pour la formation d’une personne juri 
trouve sa source dans la nature méme du droit. L’homme, par le seul fait de ~ 
son apparition corporelle, proclame son titre 4 la capacité du Droit, pri 
auquel l’esclavage faisait chez les Romains une large exception, et dont I 
cation est bien autrement générale parmi nous. A ce signe visible, 
homme, chaque juge, sait les droits qu’il doit reconnaitre, les droits qu'il 
protéger. Quand la capacité actuelle de homme est étendue fictivement 4 um 
étre idéal, ce signe visible manque, et la volonté de [autorité supréme peut 
seule y suppléer en créant des sujets artificiels du Droit: abandonner cette 
faculté aux volontés individuelles, ce serait infailliblement jeter sur l’étatda 
droit une grande incertitude, sans parler des abus que pourraient entrainer des ~ 
volontés frauduleuses. A cette raison décisive, prise dans la nature méme da 
Droit, se joignent des considérations politiques et d’économie politique. On 
reconnait que des corporations peuvent offrir des dangers, mais l’extention 
illimitée des fondations n’est pas toujours désirable ou indifférente. SiPon 
faisait une riche fondation pour la propagation de livres ou de doctrines dange- 
reuses pour |’Etat, pour la morale ou la religion, | Etat devrait-il souffrir? Le @ 
fondations méme de pure bienfaisance ne doivent pas nonplus étre entiérement 
abandonnées aux volontés individuelles. Si dans une ville, par exemple, ot les 
établissements en faveur des pauvres seraient bien organisés et pourvusde 
revenus suffisants, un testateur riche par une charité mal entendue, instituait 
des auménes qui viendraient déranger les bons résultats de la charité publique, 
Etat n’aurait aucun motif de donner a cette fondation plus de consistance, en 
lui conférant les droits de personne juridique. Ici, indeépendamment du carat 
tére de la fondation, il s’agit encore d’éviter une accumulation exagérée be biens 9 
en main-morte. Ce genre d’abus peut exister méme pour les fondations aute 7 
risées par I'Etat; mais il n’y aurait aucun moyen d’y remédier, si les particuliers 
pouvaient toujours créer de nouvelles fondations.” P. 278. 

To us the intention of Fink to create one of these juridical persons appeats — 
so clear, that the difficulty which rests upon our minds is to imagine a formal 
disposition in which that intention could have been made more ifest than 
it is in the expressions he has used. ag 

He directs that the residue of his property after the payment of his 
and some particular legacies, shall be ‘ applied” —to what ?—“ to the @ 
and maintenance and support of a suitable asylum, in this city, to be plely 
as an asylum for Protestant widows and orphans.” The widows and orphan® 
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ned in the disposing part of the clause, but only in connection 
he destination or use to which this foundation or asylum may be 
his main object should be made more distinctly to appear he, invests 
ure, the juridical person he sought to bring into being, Mr pes 
sts it shall be termed “ Fink’s Asylum.” In addition to > @x- 
is to appoint three trustees who are to carry out the intentions of the 
, respecting the aforesaid asylum. These trustees are, Ist, to build the 
ina suitable manner; 2d, to adopt a mode of administration for its 
ament; 3d, to name it according to the directions of the will, “ Fink's 
” and then deliver it over to the administrators. It is after all this is 
and completed, that the asylum is to be wsed as an asylum for Protestant 
- widows and orphans ; but it is the asy/um which must be erected and styled; 
 guch is the positive and unequivocal will of the testator, expressed in a clear 
and unambiguous manner, and the only mandate of the trustees is, to carry 
~ gut and realize these intentions. 
| tis true that Article 1706 C. C., provides that a disposition must be under- 
oe in the sense in which it can have effect, rather than that in which it can 
havenone. But this Article furnishes the rule of interpretation for obscure or 
_ ambiguous dispositions, and has no application to the clauses of Fisk’s will, 
meaning of which appears to us to be free from reasonable doubt. The 
) jrue principle to be applied in this case, is that enunciated in the preceding 
_ Article (1705), which requires that the intention of the testator should be sought 
" inthe proper signification of the terms of the testament. ‘“ Quum in verbis 
| gulla ambiguitas est, non debet admitti voluntatis questio.” 
_ Buta branch of this case remains to be considered, the importance of which 
* annot well be over estimated. 
_ The capacity of the city to administer and carry into effect this bequest, or, 
what is the same thing, to take and execute it, was not argued at bar, and the 
undersigned venture to submit their views, in relation to it, to the consideration 
of the court, now for the first time. 
) Itcan do no harm; it will afford an opportunity to the court to reéxamine 
the important doctrine which is the basis of their opinion, should they deem 
fit so to do, and the undersigned will have discharged their duties to their 
destitute clients. 

The propositions which they, with great deference will submit to the court, 
with the confidence that if either be sustainable, an opportunity will be offered 
for a further investigation of the subject, are: 

_ 1st. That the city has no legal capacity to administer or take this bequest. 
_ 2d. That under its present organization, it has no means or power to carry 
it into effect. 

$d. That the charge and responsibilities of this administration cannot be im- 
posed on the tax payers, there being no law to authorize it. 

The views taken must necessarily be cursory and imperfect, from the very 
short time allowed for their preparation, and for this, the indulgence of the 
court is asked. 

__ In the third volume of the Annual Reports, the case of the Louisiana State 
Bank y. Orleans Navigation Company et al., is reported. In that case, the 
rs of municipal corporations under our laws were discussed and examined 
inthe arguments of the learned counsel and in the opinion of the court. The 
ase turned on the powers vested in the corporation of New Orleans, and the 
court held that they must be tested by our own codes, legislation and juris- 
_ ptudence, and that it was useless to look elsewhere for their limitation or ex- 
tension ; that by the Act of 1805 and various special delegations of authority, 
the idea of any other power being granted them, such as the police and the 
| Preservation of good order among the population require, is excluded by the 
gery terms of the Legislature. The court accordingly decided that the corpora- 
_ tion had no authority to loan its credit for the improvement of the navigation 
| safthe Bayou St John and of the commerce in that part of the city where the 
))fanal terminates. Loc. cit. p. 294 et seg. 
» It may, therefore, be assumed, that the city of New Orleans is a co ion 
/of limited powers, having only those powers expressly granted, or which are 
pRecessary to carry into effect the civil government of the same. 
5) Can this corporation receive or execute administrations, trusts or Jfidei com- 
jieea created by donations inter vivos or mortis causa ? 
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‘ 

It can, provided the trust is authorized by law and not otherwise 
trusts is a municipal corporation authorized by law to receive or take 
trusts which have for their object some matter within the acknowledged 
of administration with which the municipal administration is invested 
others. 

The Article 1536 of the Code, does not purport to confer powers on 
pal corporations ; it merely provides for the mode in which donations to 
may be accepted—that is those donations, the object of which being 
corporate powers, may be legally accepted and carried into effect. The 
mentioned, are those necessarily within the circle of municipal administrag 
the benefit of an hospital, the poor of a community—les pauvres @ une eo 
or establishments of public utility. r 

It is obvious that publicity, generality, so to speak, universality is the 
dominant idea inseparable from all these objects, to the exclusion of portig 
a separate class and denomination. 
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Is there anything in our jurisprudence which countervails or extends tis” And 
doctrine ? ~ | of the 
The court considers the city of New Orleans as having the capacity tog, 9 pol 
minister this charity, and the opinion of the court requires that it be admin” be 
tered only by the city corporation of New Orleans. : 
What says the Code ? +3 
A corporation cannot be administrator, guardian, or testamentary executor, Oct 
nor fulfil any other office of perpetual trust. Art. 432.  D cidatix 
There are certain matters in which municipal corporations can be admin § Th 
trators and exercise offices of personal trust, and those are matters over whi — Oe 
they have control, by virtue of their powers of government, conferred on 
by the State. Legacies having objects within that circle have been sustaingl — Th 
and confided necessarily to municipal administration. Thus, in the casegf 9 ass 
Marie cited by the court, the court authorized the corporation to take ang — 8, 
regulate the distribution of a legacy among the objects of the testator’s bounty Un 
found within the limits of the municipality. : New 
This legacy was sustained, as it seems, on account of its generality and e& the c 
clusion of no class, under the Article 1536. ; 
Note the manner and the grounds on which the doctrine laid down in the who 
case of Marie is affirmed by the Supreme Court in the McDonogh case, 8 An the 
Rep. 248. the c 
So the bequest of a sum of money to the orphans of the First Municipality of 
New Orleans, was recovered by the council of that Municipality. This wasa beq 
donation causa mortis, indefinite and comprehensive in its terms, making no own 
distinction among the beneficiaries either as to age, sex or religion, and was It 
maintained as valid by the Supreme Court. in tr 
What was the reason for which the court in that case concurred in the de land 
cision of their predecessors? Is not the reason given? Is it not the univer keep 
sality in the operation of the bequest? No distinction as to religion. The fore 
object of the legacy being within the legitimate sphere of good government. sepa 
The opinion in the M/cDonogh case has in other parts a recognition of the jot 
same doctrine me 
The Girard legacy, which was sustained in part, had for its sole object the ft 
health and general prosperity of the inhabitants of New Orleans, and the pre hon 
ceeds of the property bequeathed were to be applied to those purposes. Girard It 
v. WV. O., 2 An. 899. thro 
There are sectarian charitable institutions in the State, but they all have the 
their existence by special legislation, and it is believed that no sectarian charity Aa 
has ever been engrafted on a municipal corporation, nor has it any place i If 
Louisiana, except by a positive law to that effect. Could a trust for the educw tion 
tion of a particular class of Protestant or Catholic youths be engrafted on the — law 
city government, by reason of the general educational powers? The question ~ I 
answers itself. , In 
With these hasty remarks concerning our legislation and jurisprudence, the 
undersigned call the attention of the court to the administration of this bequest a 
by the city. a 
Our first position being that the corporation of New Orleans has no capacity 2 
to take this bequest, in furtherence of this absence of capacity, no means have . 4 
been provided by law for the administration or carrying into effect of it. he onl 
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ding for the poor, they are generally subdivided into classes. It 

not be proper that they should be congregated in the same buildings. 

ere are consequently separate establishments for the infirm, for orphans, 

f and perhaps for different sexes. There are several institutions under 
laws of the state of this character. 

"The descendants of the ancient population of Louisiana, the French, Spanish 
"sed Italians, and their descendants, a large portion of the German, and more 
"dan half the Irish population, may be set down as Catholics, and consequently 
4 from the benefit of this Christian bequest. 
| itis fair to assume that at least three-fifths of this aggregate population of 
" Mew Orleans are Catholic. Out of every five widows needing this charity, and 

ing admittance to this asylum—this institution of public utility—three will 
the door shut in their faces—and by whom? The government of their 

‘gn city. Why? Because they are Catholics! 

And who is to exercise this obnoxious, this odious power? The Executive 
gf the city. Whether the power be exercised in the first instance by warden 
qr policeman, the power and the responsibility rests with the Executive—the 


or of the city. 

= necessary consequences of this state of things in a purely popular 
ent, without any conservative element, and constituted by frequent 
ions under the existing causes of the day, are obvious, and require no elu- 

D. 
The introduction of a noxious element like this into a political municipal 
in its operation can be productive of nothing but difficulty, faction and 

er. 

The legislation on the subject of the poor of New Orleans deals with that 
dass as a general aggregation, without any limitation or exception. Vionet’s 
mse, 4 An. Rep., 43. Statutes of 14th March, 1816, and 17th Feb. 1821. 

Under the last head, concerning the responsibility imposed on the city of 
New Orleans, by this administration, let us suppose a case. Let us suppose 
thecase of a Treasurer putting the amount of this bequest in his breeches 
pocket, under the hope of a triumphant acquittal by a verdict of his peers ; 
who is responsible for this defalcation, and bound to make it good? Who but 
the corporators of New Orleans, three-fifths of whose poor were excluded from 
the charity ? 

After the decision, first quoted, of the Navigation Company case, it would 
be quite out of place to refer as authority to any other jurisprudence than our 
own on this subject. 

It is certain that many municipal corporations could be seized of property 
intrust for charitable purposes in several of the United States and in Eng- 
nd. Angell & Ames on Corporations, No. 166. In England the necessity of 
keeping these trust funds separate from the municipal treasury, has been en- 
foreed by an Act of Parliament in the year 1836, by which the appointment of 
separate trustees is ordered, thus getting out of the difficulty into which the 
judgment of the court will necessarily involve the city. But in this act there 
no attempt to shield the corporations for past misconduct in the management 
@trust funds. An account has been decreed to be taken in one case for two 
hundred years back. Grant on Corporations, 514. 

It is assumed that the heirs of the testator or, perhaps, the beneficiaries, 
through the State or persons named in the will, would have a remedy against 
the city fer a misapplication or negligent loss of the charitable funds. Angell 
& Ames on Corp. sects. 694, 695. 

If this view of the subject be correct, the responsibility of this administra- 

' ton is a matter of serious import, and it is asked, with all respect, where is the 
lw attaching it to the city government ? 

| _Itmay not be out of place to state that the control which the government in 

; Hace has over all bequests of this kind, provides the means in all cases of 
"Preventing the consequences which, without a salutary supervision, must re- 
uit from the indiscriminate receipt of donations of this kind. 

The government alone can authorize the execution of testamentary disposi- 
“fons of this kind. 

| This power was intended as a check upon-the. inconsiderate zeal or caprice 
“@ testators which would deprive their relations of their succession. The gov- 
“@nment is the judge of the motive of the testator; it can order the acceptance 
of the bequest, or refuse it, or what frequently happens, authorize its accep- 
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the objects of his bounty. Zrgo, they are his devisees or legates.” 
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tance on the condition of its reduction to a limit fixed by-itself. In ext, 
ing the limits, it takes into consideration the fortune left by the tes 
heirs independent of the bequest, the condition and the number of th 
the wants of the establishment in favor of which the bequest is 
conclusions are the result of the consideration of all these circun 
Code Napoleon, 910; 8 Duranton, p. 81, sec. 260. 

Has the court considered that the city is bound to take upon inate 
ministration, and cannot repudiate it? Or that a discretion may be exergy 
in this respect by the municipal government ? 

Either of these views strongly implies the necessity of some legal 
in order to sustain it, and both concur in’ sustaining the argument whieh 
have the honor to submit in support of our propositions. : 

Moreover the property cannot be adjudicated to the city, it not being 
ty to this suit. See the case of Musgrove et al. v. Church of St. la 
An. p. 431, 432 and 433. 


G. & C. E. Schmidt, on the same side: 


The importance of the principles involved in this cause, and the j 
est of the heirs whom we represent, impose upon us the duty regpee 
Hag request the reconsideration of the opinion already delivered adverse jy 

e claims of our clients. : 

In fulfilling this professional obligation we trust we shall be pardoned, if: 
examine the doctrines of the court with that freedom and independence 
our duties poquire, without, however, losing sight of the respect due to 
members of the highest tribunal of the State, whose exalted station and ap © 
knowledged impartiality entitle their opinions, even when erroneous, to be . 

treated withgreat deference. 

Weare uaded that inasmuch as the doctrines upon which the 
of the majority of the court is predicated were not presented, nor even 
ed by the counsel of the executor, and could, consequently, not have 
foreseen by us, that the court will be disposed attentively to examine such 
arguments as we may be able to adduce to show that the rules adopted “a 
ciding the cause are not applicable to the present controversy. 

The will of the late John D. Fink appropriates the residue of his estate, af 
ter the payment of his debts and certain legacies, “‘ to the erection and maii 
nance and support of a suitable asylum, in this city, to be used solely asan 
lum for Protestant widows and orphans, to be called ‘ Finks Asylum.’” 
the testator further adds, “and J do hereby request and authorize my fri 
Diederich Bullerdieck, after my decease, to name and appoint three worthy 
responsible persons as trustees, to carry out my said intentions ~anatgl 
aforesuid asylum.’ 

The above disposition being the one in relation to which this con 
arose, its interpretation and construction were to be determined by the 
in case any doubt arose as to its meaning. 

The intention of the testator, according to the admitted rules governing the | 
construction of wills, was to be the guide of the court in determining the 
pet of this testamentary disposition. This appears to be conceded; and 

ve no doubt it will also be admitted that this intention must be ead 
from the language used in the will itself, for such is the express provision 
the Code, Art. 1705. See, also, Teall v. Theall et als., 7 La. 230. But the 
intention of Fink appears to us so plain, that it is impenlile for any person, 
be he learned or illiterate, to misunderstand it, since he evidently desired fo 
create an institution in New Orleans devoted exclusively to the maintenance 
and support of Protestant widows and orphans. 

We cheerfully admit that in order to arrive at a correct conclusion in relat 
to the construction of the will, it became necessary in the first place to 
tain who is the real devisee, or legatee, and we are not disposed to deny @ 
“ the object of the testator’s bounty” was not the building to be erected, bu 
Protestant widows and orphans for whom this building was to serve as & e Tt 
But while admitting the truth of these two propositions, we think we can@® “ gurp 
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monstrate that the inference deduced from them is entirely erroneous, 28® 
proposition of the court, if reduced to a syllogism, would read thus: “Eve 
person who is the object of the bounty of a testator becomes thereby ris 
visee or legatee. The Protestant orphans and widows were, in this i 
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fallacy of this reasoning consists in the major term, which assumes as 

that every one who is the object of the bounty of a testator, thereby be- 
a devisee or a legatee, which though often true, is not so in this parti- 
instance. 

yi parlance a devisee is one to whom a testator bequeathes real es- 
‘ae. a legatee, one to whom he gives goods or chattels. Both devisees and le- 

are recognized juridical persons, whose legal existence gives them rights 

ch they can enforce in a court of justice. They may demand and enforce 

delivery of the devise or legacy from the executor of the will, and if his 

tions have ceased, from the heirs. But inasmuch as it is evident that no 

stant widows nor orphans would have the right to compel either the exe- 

, or any one else charged with the execution of this portion of Fink's 

"gill, to deliver to them any part of the residuary bequest or its revenues, they 
| greclearly neither devisees nor legatees. 

In proof of this position, we refer to the decision in this very cause, by 

" which the court declare that the the City of New Orleans is the legatee; for it 
" jgevident that the city authorities alone, should the court adhere to its decision, 
will have the right to compel the exeutor to account and to deliver to them the 
| qeidue of the estate of /’ink, and that the widows and orphans must be con- 
| tated to receive such portions of the revenues of the estate as the city may 
| thoose to give them in conformity with the regulations they may adopt for the 
" gministration of the charity. The city is consequently, by the decision in 
” this cause, the real legatee or devisee, and it is a misnomer to apply such a 
jem to the Protestant widows and orphans. 

Having thus shown, as we think, conclusively, that the contemplated insti- 

" tution, to be called Fink’s Asylum, a private eleemosynary establishment to be 

ized and managed by trustees to be selected by Bullerdieck, was in con- 

tion of law the sole legatee, and as such charged by the will to carry 

into effect the intentions of the testator, it follows, as a necessary consequence, 
that the reasoning which has led to a different conclusion is incorrect. 

‘But if the construction we put upon the will, as above explained, be exact, 
itis admitted that the bequest is void; because the institution was not in ex- 
istence at the time of the opening of the succession—and hence incapable of 
Mministering the charity. But if so, the legacy fails, and the property in- 
tended to be given to the asylum belongs rightfully to the heirs. 

In the next place we respectfully insist that by no known rule of judicial 
g@nstruction, can the bequest of the late John D. Fink be considered as given 
tothe city of New Orleans, to be by it administered for the benefit of Protes- 
tant widows and orphans. 

The late Judge Martin, in deciding the case of 7'heall v. Theall et als., al- 
feady quoted, says that, ‘‘ constructions and interpretations are not to be re- 
torted to for the discovery of the testator’s intention, when he has used none 
bat plain, unequivocal expressions. Candles are not to be lighted when the 
fun shines brightly.” 

| The doctrine thus forcibly expressed by this venerable jurist is not only in 
Meordance with the express provisions of our Code, but in conformity to the 
files of interpretation adopted in every system of jurisprudence. If, there- 
as we verily believe, the intention of the testator was so clearly expressed 
[9% tat it was impossible to misunderstand it, it left no room for interpretation. 
"@ Wnthis opinion we have been confirmed by the views taken by our learned ad- 
9 Wrsaries, who considered the sole question volved in this cause as depending 
) M@the legal inquiry whether a corporation, created after the opening of the 
Mictession, was capable of administering the charity. It appears that even 
‘they, who had examined the law applicable to the case in all its various as- 
)petis, never for a moment supposed that the city of New Orleans, which had 
red no claim, and to whom the testator certainly never intended to con- 
Me the administration of his charity, could have any pretension to be the resi- 
Mary legatee of the late John D. Fink. 

/ The principles adopted by the court in deciding this cause have excited the 
ise of all parties, and as the plaintiffs, until the present moment, have had 
opportunity of examing them, they hope the court will be disposed careful- 

# to consider the reasons which appear to militate against its decision, 
We do not believe, for the reasons already assigned, that there was any oc- 
bh to resort either to interpretation or construction of the will. But if 
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there was, we are firmly convinced that the construction put upon it by : 
court cannot stand the test of a serious examination. oe | 

The construction of all written language must be either grammatical gi 
gical. The former examines the meaning of the words employed and thegena 
in which they are used, as deducible from the grammatical construction of fe 1 
sentences. The latter supplies, by the aid of right reasoning, the errom any | 
omissions that may occur in the language for the purpose of renderj ef 
clear and precise which appears to be confused or obscure. Grammati (: - 
struction construes words as used in their ordinary acceptation, and go does, 
logical construction. But the latter, which views the whole tenor of the lan. 
guage in connection with the subject it is intended to explain, is, by the wrj 
of legal hermeneutics, divided into declarative, extensive and restrictive 
structions, (Eschbach, Introd. générale 4 l'étude du droit, Paris ed. pp, 9 
10; Lieber’s Legal and Political Hermeneutics, chs. 2 and 3.) Applying 
rules to the construction of wills, which are always to be interpreted go ag 
give effect to the intention of the testator, the reasoning which enables yg 
ascertain such intention must be declarative of the will; and the construetig 
can neither be extensive, nor restrictive, without violating the intention, 
appears to us that this rule has been departed from in the interpretation gj 
by the court when it construes the declaration of the testator that the ag 
is to be erected in New Orleans, as equivalent to a positive injunction to eon. 
fine his liberality to the Protestant widows and orphans residing in New Op. 
leans. The testator ordained that a suitable asylum should be erected in the 
city of New Orleans; that is, within the corporate limits of the city; but it 
does not therefore follow that all widows and orphans residing beyond those 
limits should be deprived of his bounty. Such a construction considers the 
building as the principal object the testator had in view, and the recipient of 
his beneficence as dependent on the location of the building. Such interpreta 
tion is evidently restrictive and much too narrow and illiberal, and it is more 
over in conflict with the acknowledged objects of charities of this description, 

In order to test the accuracy of this interpretation, let us suppose that the 
testator had said that ‘“‘ Fink’s Asylum” should be erected “‘in a healthy loca 
tion in or about New Orleans,” would this imply that all widows and o 
not residing in such location, must be excluded from the benefit of his bounty? 
Yet by the rule of constuction adopted, such would have been the n 
consequence. But as that would have frustrated the testator’s intentions, this 
rule of construction is inadmissible and must be discarded. 

The legal definition of a charity is “‘a gift toa general public use—which 
extends to the rich as well as the poor.” (Grant on the law of Corporations, 
Phila. ed. p. 125, and the authorities there cited.) But it requires no argument 
to show that a charity, intended for a general public use, ought not to be limit 
ed to the exclusive use of a parish or a city. 

In addition to these considerations, we have not the least doubt that it is not 
conformable to the intentions of the testator, who was a German Protestant, 
and who, no doubt, intended that the widows and orphan children of his coun 
trymen, whether residing in New Orleans or in any other parish of the State 
should be permitted to benefit by his liberality. ‘The reasoning of the court 
on this subject appears to us to amount to this: ‘ The testator ordered the 
asylum to be built in New Orleans, ergo, he intended it for the exclusive use of 
the Protestant widows and orphans residing in New Orleans ; and Ry: this 
hypothesis it raises another presumption, to wit: that it was intended for the 
poor Protestant widows and orphans of New Orleans, and then leaving out the 
qualification of the word poor, deduces the inference that it was intended for 
the poor of New Orleans, and that the city is hence entitled to administer the 
charity. ; 

The premises upon which the whole of this reasoning is predicated are, # ) 
we have shown, radically erroneous, and none of the deductions from the pre 
mises, even if these were correct, as they are not, is logical, ay 

Ist. Because it was not the intention of the testator to limit his beneficen® Bg, 
to the widows and orphans residing in New Orleans ; :, oe 















2d. Because charities of this kind, as we have also shown, are not 1 
ly intended for the exclusive benefit of the poor ; and ae 
3d. Because the city cannot legally administer a charity of this kind. . 9 


5 


We have already proved the first two of these propositions, and we Sha — 
examine the third more attentively hereafter; but before doing so we must Dt — 
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the dow a passing notice on an observation of the court, to this effect, that “ there 
__ § geno words of devise to the Asylum.” This remark was no doubt intended 
} gam argument to show that the charitable institution whose creation was or- 
4 was not in reality the legatee. But if so, we can hardly believe it would 
seriously insisted on. The word devise in its legal acceptation, means a be- 
of real estate, but is here probably used as comprehending a bequest of 
real and personal property. In whichever sense it be employed, the asser- 
that the testator has used no word of devise is equally erroneous. The 
declares: “It is my wish and desire, and I do hereby declare the same 

be my will, that after the payment,” etc., “ the proceeds,” etc., “‘ be applied 
gihe erection,” etc., “ of a suitable Asylum,” etc. Such a disposition would, 

Common Law, where the rules of construction are incomparably more strict 

with us, be a valid devise to the trustees of the Asylum, if in existence 

# the opening of the succession, both of real and personal estate. (Reed v. 

9 Mass. 379; Anderson v. Grebel, 1 Ashm. 136.) Fink applies “the 

of the whole of his estate, property,” &c., and both the terms estate 

gi property, whether used separately or in connection, are, according to in- 

jumerable decisions, both in our sister States and in England, declared to con- 

ditite a valid devise. (See Bacon’s Abridg. verbis Legacies and Devises, C. 

etc.) 

he words “give and bequeath” are, technically, words of devise ; but they 

ge not sacramental, especially in wills, where the intention of the testator is 

be ascertained and carried into effect. If it were necessary to produce author- 

iies on this subject, those already quoted amply sustain our position, and our 
own courts have uniformly acted on this principle. 

We now resume our inquiry, as to the legal capacity of the city of New Or- 
lans to administer the fund destined for the support of Fink's Asylum, which 
apacity we believe does not exist. If the city possess this capacity, whence 
does it derive it? The franchises of the city all depend on its charter, and this 
@anates from the Legislature. The city, no matter how solemnly its exis- 
tmce has been recognized, can exercise no power not delegated by the Legis- 
lature, except those which are inferentially granted for the purpose of carrying 
the delegated powers into effect. But as neither its charter, nor any other law 
tat can be produced, authorizes it to act as trustee of a charitable institution 
ike the one contemplated in the present case, we have the right to infer that 
theauthority does not exist. It is, no doubt, true that if a bequest were made 
tothe poor of the city of New Orleans, and no person were appointed to ad- 
minister the trust, that the city would be charged with its administration ; but 
this doctrine depends on principles radically different from those applicable to 
the present case. These principles were to a certain extent laid down and ex- 
fined in the case of 7'he State of Louisiana v. McDonogh’s Executors, 8 An. 
tow where it is said, that “legacies to pious uses were authorized by law 

the purpose of procuring aid from individuals in supplying those wants 
thich the State itself, or the communities into which it is divided, were bound 
Wprovide for, in the interest of society, and as a function of government.” The 
@urt further declares that the support and education of the poor was one of 
teobjects contemplated, but this necessarily applies to such poor as the cit 
bound to support, even without the aid of charitable donations. In suc 

if the bequest was made to the poor of the city, it had a beneficial inter- 
in the donation, and consequently, on general principles, was entitled to the 
istration of the fund when the testator had omitted to appoint an admin- 
a The same principle is acted upon daily in the administration of es- 
Ms in the Court of Probates, and is the one recognized and sanctioned in the 
of the Succession of Mary (reported in 2 R., 438, and relied on by the 
) This principle is unquestionably correct, but it is radically different 
that promulgated and acted on in the present case ; for, 
Ist. The city of New Orleans is under no obligation to support Protestant 
sand orphans, and hence, has no beneficial interest in the administra- 
of property given for their support. 
} % Even if this bequest was, as the court supposes, limited to the Protes- 
Mt widows and orphans of New Orleans, a oo Tae g which we deem erro- 
yet as the Protestant religion, if any such exist, is neither that of the 
of Louisiana, nor of the city of New Orleans, but limited to a sect, or 
which have no recognized legal existence, it would be impossible for the 
e authorities properly to administer the fund. 
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3d. The will does not bestow any bounty on the poor, and it is = , 


suming that it does so, in contradiction with the legal definition of 
charity, which extends such donations to the rich as well as the poor, ag 
shown, that such a conclusion is arrived at. 


4th. The appointment of the city as administrator of Fink’s bequest ve 
direct opposition to the expressed intention of his will, wherein he delegates 


this power to trustees. 

5th. There is no law authorizing the city to undertake the administration ¢ 
this charity. 

For these reasons, and for others, which, if we had time, might easily be ag 
signed, it appears to us that the reasoning of the court, although exceedj 
subtle and plausible, is based upon erroneous assumptions and has not 
sanction of law for its support. 

Under these circumstances, to deprive the plaintiffs, who are the heirs-atigy 
of the testator, (and as such entitled to all the property of which he has ng 
legally disposed,) of their lawful inheritance, and to give the same to a w 
corporation would, it seems to us, be neither just nor equitable. The eg, 
struction which the court has adopted in the interpretation of this will 
to be founded entirely on ingenious conjectures, which have induced it to 
the principle of ey-prés which governs the English Courts of Chancery in ther 
construction of charitable uses, but which, until the decision in the present 
case, has never been followed in any of the tribunals of the United States 

The court has unquestionably the power to adhere to the decision 
rendered, even if erroneous, but we are confident that no pride of opinion o 
of consistency will induce it to adhere to a judgment, although publicly de 
clared, if we have succeeded in convincing it that it is an erroneous application 
and exposition of the law. 


Re-hearing refused. 





NicHoLas AND JANE Barton v. THomas KaAvVANaAvVGH. 


An appeal will not be dismissed, in a case where the Clerk has notice that citations are necessary, 
by the filing of the petition of appeal but fails to issue them. It is not indispensible that the petition 
of appeal should contain a prayer for a citation to the appellees. 

The hushand has under his control personal actions to which his wife is entitled, but the joinderef 
the wife in the suit does not destroy the action. 

In an action for damages for a malicious arrest, the following instructions to the jury were asked by 
the defendant: “‘That the plaintiff must not only prove malice, but must also show that there was 
no probable cause for the prosecution, and that the defendant is not bound to prove probable 
cause until the plaintiff has shown the absence of it, and that if the plaintiff show malice and nm 
the want of probable cause, the defendant cannot be condemned, as it is just as necessary to show 
the want of probable cause as it is malice, before a recovery can be had. Held: that the change 
asked for was proper, and should have been given to the jury. 

Where a person maliciously and without probable cause procures the arrest of another, the errerel 
the magistrate in ordering the arrest on an affidavit which charged no act or offence punishable 
by law, will not absolve the party procuring the arrest. 

The court did not err in declining to instruct the jury that the mere belief of the affiant in the truth 
of the charges would exonerate him, but it would have been proper to instruct the jury that “pre 
bable cause does not depend upon the actual state of the case in point of fact, but upon the honat 
and reasonable belief of the party prosecuting. 

Evidence of malice on the part of the defendant towards other persons than the complaining parties 
is inadmissible. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
W. Piles & Wooldridge, for plaintiff. J. J. Lugenbihl and C. Redmond, 
for defendant and appellant. 
On the motion to dimiss the appeal: 
Lea, J. The plaintiffs have moved to dismiss the appeal taken in this ¢as¢ 
on the grounds : 
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4st. That they have not been cited to answer the appeal. Banton 
gd. That the evidence adduced on the trial was not reduced to writing, and Revetann 
po statement of facts accompanies the record. 
$d. That there being no statement of facts, the court cannot, under the cir- 
determine whether the District Judge erred in the instructions 
god rulings embraced in the bills of exceptions. 

The order of appeal was granted upon a petition filed for that purpose which, 
however, contains no prayer for citation to the appellees. The appellees not 
paring been cited, contend that the omission is fatal, as being, under the cir- 
camstances, attributable to the fault of the appellant. It was not indispensible 
that the petition of appeal should contain a prayer for a citation to the appellees. 
The husband and wife joined in the suit as plaintiffs, uniting in a common de- 
gand; the Clerk could not have been at a loss to know to whom citations 
should issue. There are undoubtedly cases in which it is the duty of the appel- 
jt to designate to the Clerk the names of those who are to be cited, and 
where this has been omitted through the fault of the appellant, the appeal will, 
m motion to that effect, properly made after due notice given, be dismissed. 

But we think the appellant is not in fault for not designating the appellees, 
shout whom there could be no mistake, in a case where the Clerk has nofice 
that citations are necessary by the filing of the petition of appeal. See Lude- 
ling v. Frelisen, 4 An. 534; Broussard v. Broussard, 2 An 769. 

Asrespects the other points urged in support of the motion to dismiss, it may 
besufficient to remark, that though the case cannot be examined upon its merits, 
there is nothing to prevent the court from examining and deciding the questions 
of law presented by the bills of exceptions taken in the course of the trial. 


It is ordered that the rule be dismissed. 
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On the merits : 
mary, Srorrorp, J. The defendant has appealed from a judgment awarding damages 
” yainst him for the malicious arrest of Jane Barton, wife of Nicholas Barton. 


ler of The suit is brought in the name of both spouses, and the defendant excepted 
to this joinder of parties. 

sae The husband, perhaps, had the right to sue alone for reparation; C. P. 107; 
es Holmes v. Holmes, 9 L. 350. But we do not think that the joinder of the wife 
1 nor inthe suit destroys the action. It may be disregarded, as surplusage. 

on The counsel for the defendant asked the court to charge the jury as follows : 
= “That the plaintiff must not only prove malice, but must also show that there 
or of was no probable cause for the prosecution, and that the defendant is not bound 


uable to prove probable cause until the plaintiff has shown the absence of it ; and 
we that if plaintiff show malice and not the want of probable cause, defendant can- 
pre. not be condemned, as it is just as necessary to show the want of probable cause 
mat 4 wit is malice, before a recovery can be had;” which instructions the court de- 
dined to give, and the defendant excepted. 

These instructions were appropriate to the case as charged in the petition, 
and are correct in law. It was, therefore, error in the Judge to refuse to give 
them. He has assigned no reasons for the refusal. If he had already given 
mnd, them in substance, it should have been so stated in the bill. A suggestion of 
counsel for the appellee cannot eke out the record. “To maintain an action 
for this injury the plaintiff must prove : Ist, that he has been prosecuted by 
the defendant, either criminally or in a civil suit, and that the prosecution is 
ttan end; 2d, that it was instituted maliciously, and without probable cause; 
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3d, that he has thereby sustained damage.” 2 Greenleaf Ev., $449, “The } 


plaintiff must show that the prosecution was instituted maliciously, and with. 
out probable cause ; and both these must concur. If it were malicious and 
unfounded, but there was probable cause for the prosecution, this action cannot 
be maintained. The question of malice is for the jury; and to sustain ¢hig 
averment the charge must be shown to have been wilfully false. In q legal 
sense, any unlawful act, done wilfully and purposely to the injury of another, 
is, as against that person, malicious.” 2 Greenleaf Ev. § 458. 

We also think that the Judge might with equal propriety have instructe 
the jury, as requested, that the affidavit of the defendant did not charge My, 
Barton with an act or offence punishable by the laws of this State, and that 
the magistrate erred in ordering her to be arrested thereupon; but the Judge 
should add, that if they found that the defendant nevertheless had maliciously, 
and without probable cause procured her to be arrested, the error of the magis- 
trate would not absolve the defendant. For it is not material though thy 
plaintiff was prosecuted by an insufficient process, or before a court without 
jurisdiction. : 

The court did not err in declining to instruct the jury that the mere belief of 
the affiant in the truth of his charges would exonerate him; but it would be’ 
proper to instruct them that ‘“‘ probable cause does not depend upon the actual 
state of the case, in point of fact, but upon the honest and reasonable belief of 
the party prosecuting.” 2 Greenleaf Ev. § 455. 

It is true, as contended for by the appellee’s counsel, that ‘malice may be 
inferred by the jury from the want of probable cause.” But the jury are not 
bound so to infer malice. 

The court should not receive evidence of malice on the part of the defendant 
towards other persons than the complaining parties. 

It is, therefore, ordered, that the judgment of the District Court be avoided, 
the verdict of the jury set aside, and the cause remanded for a new trial ac- 
cording to law and to the principles announced in this opinion, the costs of 
this appeal to be borne by the plaintiffs and appellees. 
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Succession or Hiram J. Grover.—On Opposition to Account of Tutor 
and Executor. ; 


Under a clause in a will by which the testator constituted his executor detainer of his estate, held, 
that the seizin of the executor did not embrace the testator’s interest in property belonging toa 
particular partnership, which the will provided should be continued in accordance with the con- 
tract of partnership. 

The executor is entitled, however, to his commissions on the net proceeds of the crops received by 
him from the surviving partner. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
Thomas Gibbes Morgan, for plaintiff and appellant. David N. Barrow, 
for defendant. : 

Bucuanay, J. Hiram J. Grover, of the parish of West Baton Rouge, made 
his will on the 19th September, 1846, which contained, among others, the fol- 
lowing clauses: 

“That the partnership existing between me and Dr. Nolan, in the planta- 
tion on which we reside, be continued in accordance with the contract entered 
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into between us, and if Dr. Nolan is willing, that additional negroes be pur- 


- ‘chased with the earnings of the plantation, (after the payment of debts and 


Jegacies) and placed on it until the joint force amounts to sixty working hands. 
* a % * * * a * 

“J hereby appoint Samuel M. D. Clark, tutor to my children, Harriet 
Pauline, Hiram Justus, James Hamilton and Mary Estelle, and desire that he 
will have my children raised in a proper manner, and educated in a manner to 
make them useful citizens. 

“J appoint Samuel M. D. Clark executor of this my will and testament, to 
settle up and have all my just debts paid, and all the provisions of this will 
earried into effect, and to be testamentary executor and detainer of my estate.” 

Shortly after making this will Grover died. The will was admitted to pro- 
bate, and letters testamentary were issued to Clark, as also letters of tutorship. 

The inventory of Grover’s estate was made on the 31st October, 1846, with 
the following result : 

Amount of property held in partnership by the deceased and John 


NE ccc bhi e dee do eOa ARR eRe WadeesaEee 





Estimation of share of deceased............... cece ee eeeeeeees $19,759 75 
Amount of deceased’s individual property...................... 21,099 00 
Bs cewsctdansenecesedackdedsseeenen $40,858 75 


According to the terms of the will, and of the contract of partnership be- 
tween the testator and John 7. Nolan, referred to in the will, Nolan adminis- 
tered the sugar plantation, owned in common by himself and the testator, dur- 
ing the period of nine years from the 26th December, 1845; before the expira- 
tion of which period Clark, the executor of Grover’s will and tutor of Grover’s 
children, died. 

It is very clear, therefore, that although the will, in general terms, constituted 
Clark “‘detainer” of Grover’s estate, yet this seizin must be considered as 
limited to that portion of the estate, as inventoried, which was held by Grover 
in his separate and individual right, not that which formed Grover’s capital in 
the sugar planting partnership of Grover & Nolan. 

The general expressions in the will must be considered as controlled by the 
clause above quoted, in which the testator declares his wish that the partner- 
ship between Vo/an and himself should continue in accordance with the con- 
tract of partnersbip. Had the will even been silent on that subject, Nolan 
could have resited the executor, had he attempted to take possession of Grover’s 
interest in the plantation and its appurtenances. But, in point of fact, there 
was no such pretension asserted by the executor. Nolan always possessed and 
administered the partnership property without opposition from the executor, to 
whom he rendered an account yearly, and paid over the net proceeds of the 
crops. The opposition concedes the right of Clark’s estate to a commission 
upon the amounts so paid to Clark by Nolan, a right which is evident from 
Article 1677 of the Civil Code. 

The claim of the estate of Clark to ten per cent. upon the gross incomes of 
his wards, as commissions of tutor, was opposed, and has been abandoned in 
argument in this court. See case of Succession of Hargrove, 9 An. 505. Our 
conclusions upon the law of the case are entirely in accordance with those of 
the District District Judge. But we are requested to give a money judgment, 
which he has omitted to do, and thus settle the balance between the parties, 
and prevent further litigation. 
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Proceeding to do so, in conformity to the principles herein ex- 
pressed, we find that the account of executorship and tutorship 
rendered by the widow and representative of S. M. D. Clark, 
Tere $5,821 16 

From which deduct, being a charge of 10 per cent. upon 
the gross proceeds of the crops from 1847 to 1853, in- 


icons Gibbineetadeebeces 6066 ceatckeuteent $5,529 48 - 
Also commissions of 24 per cent. upon total of inventory, 
NS WE Moss ces eeccce ses eeacsessces 1,021 46 
6,650 94 
—— 
Bee INE CORPO GIEMRG. «oon css cascccocccecscceciceses $1,329 7% 
But credit Clarik’s estate with 24} per cent. commission 
on Grover’s separate estate, as inventoried, say $21,099 $527 47 
Also with like commission on amount of crops actually 
paid over to Clark by Nolan from 1847 to 1852, in- 
ec cites dnnevetsetnwsen 471 60 
, 999 07 
True balance against Claris estate... ........ ccc cece cece cceeee $330 TI 


It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed, and that William B. Chamberlain, as tutor of the minor, 
Harriet Pauline, Hiram Justus and James Hamilton Grover children of Hiram 
J. Grover and Margaret Hamilton, both deceased, recover of the succession of 
Samuel M. D. Clark, formerly tutor of said minors, represented by the widow 
of said Clark, and tutrix of his minor children, the sum of three hundred and 
thirty dollars and seventy-one cents, with legal interest from judicial demand, 
(14th June, 1854,) with the privilege and general mortgage accorded by law to 
minors upon the estate of their tutors; the costs to be borne by the estate of 
Grover. 

Mernick, C. J., dissenting. The testator has three modes of compensating 
the executor. 

He may give him a legacy, in which case the executor will receive no com- 
missions. C. C. 1679. He may make him simply executor, and then he will 
receive only commissions of two and a half per cent. on the estimated value of 
the object which he has had in his possession and on the sums put into his 
hands for paying legacies and other charges. C. C. 1677. 

The testator may give the executor the seizin or detainer of his estate. In 
this last case the executor is entitled, for his trouble and care, to a commission 
of two anda half per cent. on the whole amount of the inventory, makings 
deduction for what is not productive and what is due by insolvent debtors. ©. 
C. 1676. 

The testator is presumed to have known the law, and it strikes me that we 
ought to suppose he used the term “‘detainer” with reference to its legal sign 


fication, and in order to confer a power upon the executor to protect the entire 
estate, the interest in the partnership, as well as the individual property, and 
also to fix a standard by which the executor should be rewarded, and which 
should be sufficiently liberal to secure his services. 

I am, therefore, inclined to think that the executor is entitled to commissions 
upon one-half of the partnership property. 

Lea, J., concurred in this opinion. 
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Spocession oF Samuet Harrett, deceased—Opposition of Jacos 
HarrRELL. 


The heirs must be cited and made parties to an account rendered by an administratrix and homolo- 
gated, or they will not be concluded thereby, except as to passive debts of the estate ; for the pay- 
ment of which, the administratrix is entitled to be credited. 

The Code of Practice, Art. 1027, and Civil Code, Arts. 1267 and 1259, expressly require the Judge to 
direct the manner in which the partition shall be made and to refer the parties to a notary, whom 
heshall appoint to make the partition. 

If any question be raised in relation to the separate property of the spouses and collations between 
the heirs of the deceased, such questions should be determined by the Judge, before referring the 
partition to a notary, 

The question touching the liability of the administratrix for any damage which the estate may have 
sustained in consequence of her negligence, should be determined by the court, previous to the 
reference of the partition to a notary. 

“Any co-heir of age, at the sale of the hereditary effects, can become a purchaser to the amount of 
the portion owing to him from the succession, and he is not obliged to pay the surplus of the pur- 
chase money, over the portion coming to him, until this portion had been definitively fixed by a 


partition.” 
Hdd: That when the other assets are sufficient to pay all the debts and charges due by the estate, 


the administratrix is not bound to take any steps to enforce the payment of the purchase money 
due by the heirs, and consequently cannot be held liable for any loss or damage which may arise 
from such purchases by insolvency or otherwise. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Muse & Hardee, for the administratrix, appellant. J. O. Fugua and J. 
B Smith, for opponent and appellee. 

Voorntes, J. Samuel Harrell died in the parish of East Feliciana in 1837, 
where his succession was opened, leaving seventeen children as his legal heirs, 
six by a former marriage and eleven by his surviving spouse, Sarah Harrell. 
The effects of his succession, inventoried and appraised in January and Febru- 
ary, 1837, amounted to the sum of $33,634 76, and those in the parish of Liv- 
ingston, inventoried in January, 1839, to the sum of $1,690. 

Jacob Harrell, one of the heirs, claiming also to be the transferree of the 
hereditary shares of the other children of the first bed, alleges in his opposition 
that Sarah Harrell, the surviving spouse of the deceased, instituted an ac- 
tion in the late Probate Court of the parish of East Feliciana for a partition 
of said estate, which was ordered; that the experts having reported that 
the property could not be conveniently divided in kind, a sale was ordered and 
carried into effect ; and that she was subsequently appointed administratrix of 
said estate. 

An account or statement of receipts and payments and of her claim as sur- 
viving spouse in the community, was filed by her, and after the usual adver- 
fiements, was duly homologated by the judgment of the. Probate Court ren- 
dered on the 2d of May, 1845. 

On the 11th of October, 1848, Jacob Harrell brought suit against the admin- 
istratrix to compel her to render an account of her administration, in which he 
prayed that the heirs be cited and made parties, and that a ful) and final set- 
tlement and partition be made of the estate. On the 12th of January, 1849, 
during the pendency of this suit, the administratrix filed another account of 
her administration. Jacob Harrell opposed not only this but the former ac- 
count, alleging that he had never been legally notified of the filing of said ac- 
43 









Succession OF counts, and was consequently not concluded by the judgment homol 
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the same. This opposition, so far as the same related to the first account, : 
on motion of the administratrix, ordered to be stricken out and rejected, : 
ter the assignment of the cause for trial, an amendment to the Opposition wag 
allowed notwithstanding the objection of the administratrix. A bill of 

tions was taken to this as well as to the ruling of the court below on the mp 
tion to strike out, but it is immaterial from our conclusion in the case to pas 
upon either. 

From the last account filed it appears that the administratrix has reegj 
since the homologation of her first account, the sum of $886 80, and that she 
has discharged debts alleged to be due by the estate to the amount of $160 66, 
leaving a balance of $722 24 to be applied in part payment of her claim, 

It is alleged, as one of the objections to both accounts, that the active debjg 
carried on the inventory of the estate and certain portions of the price of the 
property thus sold, amounting together to upwards of $10,000, have not beep 
accounted for. 

Upon the issues thus made up between the parties, the court below decreed 
that Jacob Harrell and the other heirs recover of the administratrix the sum 
$2,796 64, with interest; that the item No. 1 on the credit side of her account 
be rejected ; that a full and final account of her administration, exhibiting all 
the assets of the estate as inventoried, be rendered by her on or before the ist 
of October, 1856 ; that her account be corrected and amended by rejecting her 
claim of $3,137 08, and so amended, that the same be homologated; and that 
she pay in due course of administration the sum thus awarded in favor of the 
heirs. From this judgment the administratrix has appealed. 

From this statement of the case, we think it is apparent that the judgment 
of the court below must be considered erroneous. It appears that, in order to 
effect a judicial partition between the parties, the property of the estate was 
sold at auction on certain terms of credit, in accordance with an order of the 
court, and that the greatest portion thereof was adjudicated to the widow and 
heirs of the deceased ; and that the widow was subsequently appointed admin- 
istratrix of the succession. As the heirs were not cited or made parties to the 
account thus rendered and homologated, it is clear that they are not concluded 
thereby, except as to the passive debts of the estate, for the payment of which 
the administratrix is entitled to be credited. C. C. 1168, 1172-3. It follows, 
therefore, that all the other matters were improperly embraced in her accounts 
and should have been reserved to be passed upon in the action of partition 
The Code of Practice, Article 1027, expressly requires the Judge to direct the 
manner in which the partition shall be made, and to refer the parties to ane 
tary whom he shall appoint to make a partition. The Civil Code also contains 
the same provision. Articles 1267, 1259; 5 An. 208. If any questions be 
raised in relation to the separate property of the spouses and collations between 
the heirs of the deceased, such questions should be determined by the Judge 
before referring the partition to a notary. 

The question touching the liability of the administratrix for any damage 
which the estate may have sustained in consequence of her negligence, should 
have been determjned by the court below previous to the reference of the par 
tition toa notary. ‘“ Any co-heir of age, at the sale of the hereditary effects, 
can become a purchaser to the amount of the portion owing to him from the 

succession, and he is not obliged to pay the surplus of the purchase money over 
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» ©. C. 1265; 2 An. 412; 12 R. 666. As the other assets were suf- 
ficient to pay all the debts and cheng due by the estate, it follows that the 
siministratrix was not bound to take any steps to enforce the payment of the 

money due by the heirs, and consequently cannot be held liable for 
any loss or damage w hich may arise from such purchase by insolvency or other- 
qise. It appears to us, that the legal rights of the parties litigant can only be 
ascertained and determined in accordance with the views which we have ex- 


It is, therefore, ordered and decreed, that the judgment of the court below 
pe avoid and reversed ; that the cause be remanded for further proceedings ac- 
cording to law ; and that the costs of this appeal be paid by the appellee, Ja- 
wh Harrell. 

Merricx, C. J., recused himself in this case, he having been of counsel. 


ww ————ooeeeeeeeeee eee eee 


(ry or New Orteans v. W. W. Vavenr.—J. B. McLain, Intervenor 
and Appellee, R. Y. Cuarmpury, Appellant. 


The landlord has a privilege upon the property of the defendant not yet removed from the leased 
premises. His privilege is continued in force by the order of the court directing the Sheriff to re- 
tain in his hands the proceeds of the property seized. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Durant & Hornor, for appellant. .A. W. Jourdan, for intervenor. 

Voornies, J. On the 4th of February, 1851, James B. McLin leased several 
lots of ground to the defendant for the term of five years, at $400 per annum, 
payable in advance, for which the latter furnished his four promissory notes, 
and stipulated to pay besides all the city and State taxes on said property until 
the expiration of the lease. 

Qn the 8d of April, 1855, an execution in favor of the plaintiff against the 
defendant was levied on certain movable effects found on the property thus 
leased. James B. McLin thereupon filed an opposition, in which he claimed 
to have a privilege for rent, amounting to the sum of $1092 50, which entitled 
him to be paid in preference to the plaintiff out of the proceeds of the sale, and 
prayed that the plaintiff and defendant be cited to answer his demand, and for 
judgment in his favor, &c. 

An order directing the Sheriff to retain in his hands the proceeds of the sale 
util the further order of the court, was granted on the 28th of April, 1855. 
On the 11th of the same month, the same property was seized under an execu- 
tin against the defendant in favor of R. Y. Charmbury. 

The movable effects thus seized continued to remain on the property leased 
witil the 4th of June, 1855, when the same were sold at twelve months’ credit 
wer the plaintiff’s execution, for the price of $3525, for which the purchaser 
eeuted his twelve months’ bonds in favor of the Sheriff. 

On the 9th of May, 1856, James B. McLin obtained a definitive judgment in 


tis favor for the amount of his claim, with privilege as prayed for. On the 
ith of July following, he took a rule upon the Sheriff and R. G. Charmbury, 


coming to him, until this portion has been definitively fixed by a a a or 
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New Ee to show cause why his judgment should not be paid by preference out of 
Vaucet. proceeds of the effects thus sold. Charmbury answered by denying the exich, 


SUPREME COURT OF LOUISIANA, 


ence of any such right of preference, and is appellant from a judgment making 
the rule absolute. 

As the proceeds of the sale are shown to be sufficient to satisfy the claing 
of the plaintiff and the appellee, consequently the controversy in this cageig 
only between the latter and Charmbury. 

Two questions are submitted by the appellant for our decision : 

“Ist. Had McLin any landlord’s privilege, as against Charmbury, om the 
28th of April, 1855, when he filed his intervention and third opposition ? 

“9d. If he had, had his said privilege been contined in force since that datp 
by the order of court directing the Sheriff to retain in his hands the proceeds 
of the property seized ?” 

We are of opinion that both these questions must be decided affirmatively, 
When McLin asserted his privilege, it is clear that the defendant in execution 
had not been divested of his title to the property thus seized, and that said 
property had not been-removed from the leased premises. C. P. 663; 8N.§ 
361; 1 R. 41; 6 R. 100; 5 An. 112. 

The appellee’s opposition, claiming his privilege as lessor, was in our opinion 
seasonably made in order to secure his right to the same, under Articles 39 
and 401 of the Code of Practice. As the property was seized and sold unde 
the plaintiff's writ, we do not think the appellee was bound to make a similar 
opposition in regard to Charmbury’s execution. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 





Joun M. Bett, Sheriff, v. T. Keere and J. Mattor. 


The Sheriff has a right to sue in his official capacity on a bond executed for the price of property 
sold by the Sheriff, and for which the bond had been executed in favor of his predecessor. 

When an instrument offered in evidence is not objected to, any indorsement on it is considered as 
proved. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Benjamin, Bradford & Finney, for plaintiff. Race & Foster and Motté 
Fraser for defendants and appellant. 

Sporrorp, J. The Sheriff sues on the bond in his official capacity. If he 
has authority to receive the money on it, he has the authority to sue, as the 
defendants executed the bond in favor of the Sheriff. See Buisson v. Hyde, i 
La. 19. 

If a transfer to the present plaintiff from his predecessor in office, by whom 
the bond was taken, were necessary, there is an endorsement which imports 
such a transfer upon the instrument; and the whole instrument was offered in 
evidence, without objection on the part of the defendants. Under the ruling 
of this court in the éase of Marwell v. Kennedy, 10 An. 798, the endorsement 
must be considered as proved. 

Judgment affirmed. 
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omacosa & Co. r. Mateo pe Nopat.—Pepro pe Nopat, Op- 
Bspriv ’ p 
ponent. 


The remedy given to third persons by opposition is limited to the cases specified in the Code of Prac- 
tice. Such third persons may, as in a separate action, obtain an injunction and arrest the seizure 
of the property he claims, but he cannot assail the regularity of the plaintiffs proceeding against 
the defendant in the the seizure. 


pPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Collins and Wooldridge, for plaintiffs and appellants. P. S. Biron, for 
intervenor and appellee. 

Voornies, J. This is an attachment suit, in which Pedro de Nodal filed an 
opposition, alleging that the Sheriff, at the instance of the plaintiffs, illegally 
seized and took into his possession, under the writ, the contents of store No. 
135, on Royal street, property which he had purchased in good faith, and of 
which he was in possession previous to the seizure. That the attachment thus 
issued is illegal and void, and should be set aside, because the bond signed by 
Puig, Mir & Co., a commercial firm in this city, is insufficient, as one partner 
cannot bind another on an attachment bond; that in consequence of the dam- 
age which he has sustained in his business, he has a right to question the 
validity of these proceedings. Subsequently a rule was taken by him to dis- 
solve the attachment, on the ground of the insufficiency of the bond, as stated 
in his opposition. The rule was made absolute, and the plaintiffs appealed. 

We think the Judge a guo erred. The remedy given to third persons by 
opposition is limited to the cases specified in the Code of Practice: 1st. “When 
the third person making the opposition pretends to be the owner of the thing 
which has been seized ;” 2d. ‘When he contends that he has a privilege on 
the proceeds of the thing seized and sold.” Art. 396. 

Where the opposition has for its object to set aside the order of seizure as 
having been effected on property claimed by a third person, such opposition is 
considered as ‘‘a separate demand, distinct from the suit in which the order was 
granted.” CC. P. 398. Hence the opponent must be considered as a plaintiff 
inan action of revendication. In order to give effect to his demand, he may 
obtain an injunction, and thus arrest the seizure of his property. Ibid, 399. 
His right to assail the validity of proceedings in a suit in which his demand is 
considered separate and distinct, appears to us to be inadmissible. The object 
of abond in attachment cases is to secure the payment of such damages as the 
defendant may recover from the plaintiff, resulting from the wrongful issuing 
of such attachment. 

It is clear that the opponent can have no recourse on such bond to secure the 
payment of damages which he may have sustained in consequence of the 
illegal seizure of his property under the plaintiff’s attachment. As this is a 
tight which the law intended to secure to the defendant, consequently he alone 
tan either waive it or insist upon it. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed, and that the rule be dismissed at the appellee’s costs 
in both courts. 


SUPREME COURT OF LOUISIANA, 


Strate or Louisiana v. THe Jupce or THE Srxra District Covrp op 
New Or.eEans. 


When a party has an adequate remedy by appeal, an application for a writ of mandamus will fy 
refused. 

The refusal of the District Judge to allow the attorney in fact of the relator to represent him upon 
the trial, is a matter which could be presented to this court for revision by a bill of exceptions, 


PPLICATION for a writ of mandamus to the Judge of the Sixth Distrig¢ 
Court of New Orleans. TZ. W. Collens and G. & C. E. Schmidt, for the 
relator. 

Lea, J. The relator prays for a rule upon the Judge of the Sixth District 
Court to show cause why a writ of mandamus should not issue, requiring him 
to allow the attorney in fact of the defendant to appear and defend his interests 
in a suit pending in said court, in which said relator is the defendant. 

He alleges that a vessel belonging to him having been sequestered, he em- 
ployed the services of Emile Houillion to represent and defend his rights in 
said suit; that said Howillion took a rule upon the plaintiff to show cause why 
the writ should not be set aside; that on the trial of said rule, the court refused 
to allow the said Howillion to introduce evidence in support of the rule, or to 
argue the same, on the ground that said Howillion had not received a written 
authority to act for the relator at the time the rule was taken upon the plaintiff, 
and that the court persisted in such refusal, although the petitioner declared in 
open court that he had authorized the said Howillion to take the rule and to 
act as his attorney in fact throughout the case, and that notwithstanding the 
offer of the petitioner to execute a written power of attorney to said Howillion, 
the court refused to allow him to appear on his behalf, dismissed the rule taken 
by him, and maintained the sequestration. 

Assuming this statement of the case to be correct, it appears to us that if 
there be any error in the action of the District Judge the relator has a full and 
adequate remedy by appeal. The refusal of the District Judge to allow the 
attorney in fact of the relator to represent him on the trial of the rule is a mat- 
ter which could be presented to this court for revision by a bill of exceptions, 
in the same manner as could the refusal of the Judge to receive testimony when 
offered. 


We can see no reason for granting a writ of mandamus in this case which 
might not be extended to every supposed error in the ruling of a District Judge 
on the trial of a cause. Such a precedent would lead to embarrassment and 
delay in the administration of justice. 

The application is refused. 
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Tue Strate v. Rurvs Waptes. 


The Act of 1855, entitled “‘ An Act to provide a revenue and the manner of collecting the same,” is 


not unconstitutional. 
The practice of the profession of law is not shielded from taxation. 


PPEAL from the Second Justice’s Court of New Orleans, 0. M. Bradford, 
Justice of the Peace. FE. W. Moise, Attorney General, for the State. 
Waples and Eustis, for defendant and appellant. 

Merrick, C.J This is an appeal from the decision of a Justice of the Peace, 
ina suit brought against the defendant to recover of him the sum of ten dol- 
lars, assessed against him as an attorney at law. 

The account on which the suit was brought is in these words : 

“R, Wap.es to the State of Louisiana, 

To State License on profession, as attorney-at-law, for the year 1856, $10.” 

“New Orteans, December, 1st, 1856.” 

It is urged that the collection of this sum, as a license, violates Article 105 
of the Constitution, because it impairs a contract, and that defendant having 
been already licensed to practice law by the Supreme Court under a former 
law, cannot be deprived of that right without adequate compensation previously 
made. 

It is evident that the suit is brought to collect a tax under sec. 3d, para- 
graph 2d of the Act of 1855, 504. The fourth section of the same Act, impos- 
ing a penalty and making it illegal to carry on or practice any of the trades or 
professions, specified in the third section, previous to obtaining a license so to 
do, is only a mode of enforcing collection. The argument, that the permission 
orlicense to practice law is a contraet between the State and the attorney at 
law, which shields him from taxation, and which cannot be regulated in any 
manner during his life time by the legislature, merits no serious reply. It is 
further urged, that the Act of 1855 violates Article 61 of the Constitution, be- 
cause itis an encroachment of the executive upon the judicial department. 
We think, by the Act in question, the legislature has adopted stringent 
measures to compel the payment of taxes by those*exercising trades or pro- 
fessions, but in what manner it limits the power of the courts we are yet unin- 
formed. 

It is further urged, that the Act of the Legislature is unconstitutional, be- 
cause it embraces more than one object, and those objects are not expressed 
in its title. 

The title of the Act is, “‘ An Act to provide a revenue and the manner of 
collecting the same.” 

The object of the sections of the law which levy the tax of ten dollars upon 
tttorneys, and provides the mode of enforcing the collection of the same, seems 
tobe cleariy embraced within the title of the Act. It will be proper to con- 
sider the constitutionality of other portions of the Act when they are shown to 
affect the rights of the defendant. 

Judgment affirméd. 


SUPREME COURT OF LOUISIANA, 


Srate or Lovuistana v. J. Q. A. Fettowes. 
An attorney-at-law may be taxed as well as persons pursuing any other employment, 


PPEAL from the Second Justice’s Court, Bradford, J. 
J. Q. A. Fellowes, in propria persona, appellant. 

Merrick, C. J. This case presents the same questions as the case of the 
State v. Waples, just decided. 

It also presents the further objection to a recovery by the State, viz: thy 
the claim as a tax is not applicable to the defendant, who, being an attorney, 
is an officer of the State, and not subject to taxation for exercising the dutig 
of his office. 

We know no reason why attorneys-at-law may not be taxed if such be the 
pleasure of the Legislature, as well as persons pursuing any other employment, 

For this, and the reasons given in the case of the State v. Waples, the judg. 
ment appealed from must be affirmed. 

Judgment affirmed. 





James Cart v. Peter Portman et al. 


Under the ruling of the court in the case of Walworth v. Ballard, 12 An., in an action to render 4 
party liable for a debt due by an estate, on the charge that he had taken possession of the pro 
perty of the estate without authority, and with the view of appropriating the proceeds to his own 
use, no recovery can be had without proof of a previous conviction under the penal laws of the 
State. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Coxe & Breaux, for plaintiff and appellant. Race & Foster, for de 
fendants. 

Lea, J. The plaintiff alleges that the late Peter Ritter died indebted to him 
in the sum of $714 67, ané@ that the defendants have become liable to pay this 
debt, as intermeddlers in the affairs of the succession of said Ritter, “ they 
having taker possession of his estate, consisting of personal property, and sold 
and disposed of the same without due and legal authority, with a view to ap 
propriate the proceeds of the same to their own use and benefit.” No other 
cause of action is alleged against the defendants, they are sued merely as inter- 
meddlers. 

To this petition the defendant Poelman excepted, on the ground that he 
could not be held liable as charged and demanded, until after due conviction 
under the penal laws of the State. Under the ruling of this court in the case 
of Walworth v. Ballard, recently decided, this \defence must prevail; and 
though not urged by way of exception, on the part of Mrs. Ritter, it is, never 
theless, a necessary part of the plaintiff’s case to prove such previous conviction, 
and without such proof no recovery can be had against either of the defendants. 
See Act of 1820, 96; Greiner’s Digest, No. 8548, also Act of 1855, 400, see. % 

Judgment affirmed. 
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McCatop vr. FiuKer’s Hetrs. 


Where proceedings are instituted via ewecutiva against the widow in community and tutrix, who 
takes a suspensive appeal in her capacity a8 administratria of her deceased husband's estate 
she is not entitled to a delay in the Supreme Court to have the heirs of her husband made parties 
tothe appeal. If the heirs ought to have been made parties, and were not, the appellee might 
have moved to dismiss, but the appellant could not have been permitted to take advantage of her 
own laches. But it was not necessary to join the heirs in the appeal, for the purposes of which 
the administratrix had full capacity to represent the whole estate. 


PPEAL from the District Court of East Feliciana, Merrick, J. 
Smiley & Perrin, for plaintiff. D. C. Hardee, for defendants and appel- 
Jants. 

BucnanaN, J. Plaintiff instituted proceedings in the Seventh District Court 
against the widow in community and tutrix of the minor children of D. J. 
Fluker, deceased, in the via executiva, upon an act importing confession of 
judgment signed by said F'luker. The widow F'luker took a suspensive appeal 
from the order of seizure and sale, in her quality of administratriz of the suc- 
cession of D. J. Fluker. 

The appeal was taken in the month of March, 1855, and filed in this court 
on the 27th of February, 1856. On the day of its filing, the appellant, by 
counsel, on affidavit of the birth of a posthumous child of D. J. Fluker, since 
the appeal taken, to wit, in June or July, 1855, moved the court for a contin- 
uance of the cause in order to make said posthumous child a party to the 
appeal, and to give appellant time to qualify as tutrix of said child. An order 
of continuance for said purposes was made on the 29th February, 1856. 

At the present term, the appellant by counsel again moves for a continuance, 
o a suggestion supported by affidavit, that another of D. J. Fluker’s heirs 
has attained the age of majority and has married, and should be made a party 
appellant. 

On the other hand, the plaintiff, appellee, moves to rescind and set aside the 
order of the 29th of February, 1856, on the ground that it was made in error, 
the appeal being taken by the administratrix alone ; and furthermore, that the 
appellant has had ample time to qualify as tutrix of her posthumous child, and 
should not be allowed to profit by her own laches. 

Upon the foregoing statement of facts, it is very plain that our order of the 
%th February, 1856, was made unadvisedly, and that the appellant is not en- 
titled to the further delay which she prays for, to make her married daughter 
party to the appeal. The rule of this court of the 29th May, 1854, provides 
for continuances to make parties in the place of appellants or appellees who 
have died pending the appeal. But such is not the case here. The heirs of 
D. J. Fluker were never parties to this appeal, although parties defendant to 
the suit. If they ought to have been made parties to the appeal, and were not, 
that would have been a good ground for dismissing the appeal on the motion 
of the appellee; but should not be used by appellant as a means of delaying 
the decision of the cause. But we are of opinion that it was not necessary to 
join Fluker’s heirs in the appeal. The administratrix had full capacity to re- 
present the whole estate for the purposes of the appeal. 

It is ordered that the order of the 29th February, 1856, be set aside and res- 
cinded, and that this cause be placed on the trial docket with preference. 
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SamueL Jamison v. Tue City or New Or.eans. 


A judgment homologating the assessment for expense of opening a street, voluntarily executed, has 
the force of the thing adjudged. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
T. Gilmore, for plaintiff. J. Livingston, for defendant and appellant, 

Merrick, C. J. The plaintiff having been assessed four hundred dollarg for 
the opening of Benton street, after the homologation of the assessment, paid 
the same. 

Maunsel White, against whom there had also been an assessment, appealed, 
and the Act of 1832, under which it was made, was declared to be unconstity. 
tional, and the judgment was reversed. 9 An. 446. 

The plaintiff, who had not appealed, brought this suit to recover back the 
money paid by him under the assessment. 

It is urged by the defendant that the judgment voluntarily executed by the 
plaintiff has the force of the thing adjudged. 

On the other hand, it is urged by plaintiff that the judgment in fayorof 
Maunsel White enured to the benefit of all the property holders who were as. 
sessed, and that it is unjust that the city should retain plaintiff’s money while 
the other parties in interest were discharged by the judgment from all liabili- 
ties, and while there was no liability*on the part of the city to open the street, 

We think that the exception taken by the defendant must be sustained. The 
appeal of White and others from the homologation of the assessment under 
the Act of 1832, could only benefit the appellants. Aside, therefore, from the 
recent decisions overruling the case of White v. Municipality No. Two, 9 An, 
446, the homologation of the assessment must be considered as having the force 
of the thing adjudged, as between the present parties. See Yeatman v. Oran 
dell, 11 An. 220, and the case of The Draining Company, 11 An. 370. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
against the demand of the plaintiff, and that he pay the costs in both courts, 


Bocuanay, J., took no part in this decision. 
° 


T. B. Harper v. Monicipatitry No. One et al. 


The petition charged that the defendants had unwarrantably and illegally destroyed a certain rail- 
road ; that the iron and materials of the road were the petitioner’s property, and that the iron and 
materials were kept from the petitioner by the defendants, and claimed the value of said materials, 


Held: That the action was one of damages for a tort, and the prescription of one year applicable 
to it. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
T. H. Howard, for plaintiff and appellant. J. J. Michel, for defendant. 
Sporrorp, J. This is an action for the alleged unwarrantable and illegal 
destruction of a railroad belonging to the plaintiff, of which the iron and other 
materials are declared to be worth $7500, for which sum the suit is brought, 
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The injury is said to have been done in 1840, and the suit was instituted in 


We concur with the District Judge, that the action must, on the whole, be 
considered as an action in damages for an alleged tort. 
The plea of prescription was, therefore, properly sustained. 


Judgment affirmed. 


Brown & Jonnson, Appellants, v. Kennaur, Yor & Co., Third op- 
ponent, Cart Konn, Appellee. 


A Sheriff’s deed is a title translative of property, and the title and possession under it cannot be 
treated by a third person as a nullity. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

A. T. Steel, for plaintiffs and appellants. Clarke & Bayne, for third op- 
ponent. : 

Srorrorp, J. In January or February 1856, the plaintiffs, under a judg- 
ment against Wm. G. Kendall, seized in execution a plaining-mill and its ap- 
paratus, which had been adjudicated to Carl Kohn, on the 17th of November, 
1855. 

Carl Kohn opposed the seizure, and claimed the property as his own. His 
opposition was filed on the 29th February, 1856. 

In support of his allegations he produced all the proceedings under an order 
of seizure and sale issued at his instance against a certain square of ground 
and all its appurtenances, as the property of Wm. G. Kendall, mortgaged to 
himself, In the advertisement of this sale the plaining-mill and apparatus, now 
seized by the plaintiffs as still the property of Kendall, were described as 
composing part of the property seized, and to be sold under the order in favor 
of Carl Kohn. They were so sold, and Kohn became the purchaser of the 
whole; and the plaining-mill, &c., are particularly described in the Sheriff’s 
deed to himself. He is in possession under a title translative of property, to 
wit; a Sheriff’s deed. Hendall, the judgment debtor, has acquiesced in the 
sale. 

Under these circumstances, a third person cannot treat the title and posses- 
sion of Kohn as mere nullities, and seize the property as if it were Kendall's, 
Itis unnecessary to inquire whether the plaining-mill, &c., had become im- 
movable by destination. 

Judgment affirmed. 
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SUPREME COURT OF LOUISIANA, 


Rosert Fercuson v. Laurent MILiaupon. 


Damages will not be allowed for delay when no time was specified in the contract within Which the 
work was to be completed. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Duncan & MeConnell, for plaintiff. Benjamin, Bradford & Finney, fy 
defendant and appellant. 

Sporrorp, J. The plaintiff sues for the price of four boilers manufactured 
by him for the front plantation of the defendant in the fall of 1854. 

The answer is a demand in reconvention for a very large amount of damages 
alleged to have been sustained in the loss of a portion of a sugar crop that 
year, by reason of delay in the delivery of the boilers and their bad construe. 
tion. 

The value of the materials and workmanship (supposing the work to be good 
work) are established. 

The only controversy springs out of the reconventional demand. 

We do not find that the plaintiff is liable for damages in consequence of 
delay. No time was specified in the contract within which the boilers were to 
be completed. The defendant alleges that the contract was made on the 13th 
August, a very late period. He took upon himself to deliver to the plaintiff 
some of the materials of his old boilers to be incorporated into the new ones, 
This was not done until the 21st of August. The plaintiff objected that it was 
late in the season to undertake such a job, but the defendant insisted on his 
doing so, and seems to have been cognizant of the impossibility of completing 
the work by the time he now contends it should have been done. And we think 
the correspondence of Millaudon with the plaintiff shows that there was no 
violation of even an implied contract as to the time of finishing this job. His 
complaints at the time were confined to the quality of the work. 

That was unquestionably defective. But as the boilers, though leaky, made 
steam enough to run the engines used by the defendant, we do not think that 
the loss of a portion of the crop was attributable to the defective work of the 
boilers. At any rate, no such precise data are given in evidence as would en- 
able the court to say that any particular sum was lost to the defendant by 
reason of the bad workmanship of the boilers, save that which he spent for 
their repairs. It seems from the correspondence between the parties, that the 
plaintiff was to put them in good order if they did not work well during the 
first season, when they were obliged to be used. He failed to do so. The de- 
fendant employed a competent mechanic to do this work at the price of twelve 
hundred dollars. We see no reason why this sum should not be deducted from 
the plaintiff’s demand, instead of six hundred dollars which the District Judge 
allowed, because one or two of the witnesses thought the repairs might have 
been done for that sum. 


It is, therefore, ordered that the judgment of the District Court be reversed; 
and it is now ordered, adjudged and decreed, that the plaintiff recover of the de- 
fendant the sum of two thousand and one dollars and fifty-six cents, with legal 
interest from the 26th December, 1854, until paid, that being the balance due 
the plaintiff, after deducting from his demand so much of the defendant's claim 





erase ees FEBS _ FF tf 8 ~ oy j 


as sets 


- Fe => 











NEW ORLEANS, APRIL, 1857. 849 





jp reconvention, as should have been allowed in the court below; it is further  Fanovsom 
and decreed, that the defendant pay the costs incurred in the District Miiavpon. 
Court, and the plaintiff those of this appeal. 












Tue Strate v. Cuartes Sura et al. 


the surety in an appearance bond cannot be held liable when it does not appear that there was any 
order of court admitting the accused to bail, fixing the amount of the bail bond, or authorizing the 
Sheriff to take the same. 

The judicial acts of a court of record are evidenced by the record alone. 

Parol evidence was improperly admitted to show that a verbal order had been given in open court to 
take a bond. 

An order rendered, but not entered at the time, may be entered nunc pro tunc in proper cases. 


Seo a2 fF 


PPEAL from the First District Court of New Orleans, Robertson, J. 
M. A. Foute, District Attorney, for State. Field and Wooldridge, for 
appellant. 

SporrorD, J. For the reasons given in the case of the State v. Cole et al., 
just decided, the motion to dismiss is overruled. 

The appeal is taken by Buck, surety for the defendant, James Hubert, on an 
appearance bond, from a judgment forfeiting the bond. 

It suffices to say that there appears in the record no order of court admitting 
the accused to bail, fixing the amount of a bail bond, or authorizing the Sheriff 
totake the same. See State v. Gilbert, 10 An. 532, and cases there cited. 

There was not, therefore, any evidence before the court upon which the 
bond in question could be treated as an authentic and valid bond. 

On the motion of the surety to set aside the forfeiture, the District Attorney 
offered the Deputy Sheriff Fabre as a witness to prove that the District Judge 
gave him a verbal order in open court to take the bond. The Judge admitted 
the evidence against the objection of the appellant, who took a bill of excep- 
tions. 

The ruling was erroneous. The First District Court of New Orleans is a 
court of record; the orders of that court relative to the admission of accused 
parties to bail are judicial acts ; the judicial acts of a court of record are evi- 
denced by the record alone ; if the record is lost or destroyed its contents may 
be proved, as in other cases, by secondary evidence. But what was never of 
record cannot be supplied by parol in such a proceeding as this. See State v. 
Longineau, 7 An. 700. An order rendered, but not entered at the time, may 
be entered nunc pro tunc in proper cases. 

The Deputy Sheriff also testified that he had been in the practice for many 
years of taking bail bonds without a judicial order. The practice of ministerial 
officers cannot control the statutes relative to bail. Upon this subject the law 
is clear, and there is no doubt or discordance in the judicial interpretation of it. 
It is the duty of ministerial officers throughout the the State to act in confor- 
mity to the law, as expounded in the courts, and no practice of theirs, however 
long continued, can justify a departure from settled rules. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
against J. A. Buck, as surety on the bond of James Hubert, be avoided and re- 
versed, and that the State take nothing by its motion. 
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Jean Sarran v. Aucuste Recourrre anp Wire. 


When, during the existence of the community, a stock of goods was bought in the name of the wife 
but it was not shown that she had been a public merchant, either before or since the sale—Held ; 
that the purchase must be considered as having been made by the husband, and the debt incurreg 
by it a debt of the community. 


PPEAL from the District Court of Ascension, Duffel, J. 
A. Gentile, for plaintiff and appellant. Henry Duffel, for defendant 
Bucnanan, J. We agree in the conclusion of the elaborate and ably reason. 
ed opinion of the District Judge, that the note of Madame Regouffre, and 
mortgage upon her separate estate, were given in reality for a debt of her hus. 
band ; although the transaction was clothed with the form of a contract of sale 


ofa stock of goods by plaintiff to Madame Regouffre individually, Madam, , 


Regouffre is not proved to have been a public merchant, either before or sings 
the sale in question. The Article 128 of the Code does not, therefore apply, 
Oa the contrary, the business of the store was carried on in the joint name of 
her husband and the witness Vigné. The purchase must be considered ag 
having been made by the husband, and as a community debt, for which the 
separate estate of the wife was not bound, (C. C. 2371,) and no action could be 
maintained against her while the community existed. 6th Annual, 57. 
Judgment affirmed, with costs. 


OR nen" 


Louis V. Porcne v. A. Lepovx. 


The new tutor is the proper person to call on the former tutor to account, and has the faculty of 
standing in judgment for the minor, as regards that cause of action. 

Art. 615 C. P., as amended by the Act of 1826, does not imply the nullity of a judgment when a minor 
has been regularly represented according to law. 

The Art. 615 finds its application in the case (among others) where the tutor renders his account te 


the under tutor, the minor in this instance not being fully represented on the rendition of the 
account. 


A judgment regularly rendered between the new tutor and the former tutor of a minor, will sustain 


the plea of res judicata, in an action brought by the minor, arrived at his majority, against his 
former tutor. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
U. B. & E. Phillips, for plaintiff and appellant. A. Provosty, for de 
fendant. 

Merrick, C. J. Madame C. Porche, the mother of the plaintiff, was con- 
firmed as his tutrix in 1834. She continued as such until 1841, when she 
resigned her office on account of her health, and the defendant was appointed 
dative tutor to the plaintiff. She rendered her account to the new tutor, and 
the same was homologated. The defendant acted as tutor until 1846, when he 
resigned, and Madame Porche was reappointed. He rendered his account in 
the District Court to Madame Porche, the tutrix, and this account was also 
homologated. 
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In 1852 the plaintiff having arrived at the age of majority, instituted his 


_ getion against his mother, as tutrix, calling upon her to render her account. 


Jn accordance with his demand she rendered an account, wherein she credited 
the plaintiff with the amounts received from the defendant under his account. 

The minor opposed the account of the tutrix, which was amended by the de- 
cree of the court, and so homologated. 

The plaintiff in his petition alleges that the account of the defendant, Ledouz, 
rendered in 1846, is erroneous, and contains illegal charges which are set forth 
at length in the petition. He prays that the account be amended, so as to in- 
crease the amount of capital charged to the tutor; that the items of credit al- 
jowed him be stricken out, and that plaintiff have judgment for such amount 
as may be found due him upon such final settlement. 

To this petition the defendant pleaded several exceptions, the only one which 
it is important to notice is that of res judicata. 

In the case of Monget, tutor, v. Walker, 3 An. 214, it was held that the new 
tutor was the proper person to call the former tutor to account. If so, he has 
power to stand in judgment at it regards that cause of action, and it must have 
that effect upon the rights of the minor which a judgment between any other 

n and the new tutor would have. 

It is provided by Article 615 of the Code of Practice, that “A judgment 
rendered against a minor may be rescinded, if such minor show either that his 
cause has not been well defended, or that he has been aggrieved by such judg- 
ment. But, that action shall be prescribed if four years have elapsed after the 
minor has arrived at the age of majority: norcan it be brought by the curator 
or tutor during the minority of their ward.” This Article was amended by 
the statute of 1826, which declared, that “‘ Art. 615 shall not be taken or con- 
strued to imply the nullity of a judgment where a minor has been regularly 
represented according to law.” Acts 1826, 72, $12. 

The minor was properly represented in the rendition of the account of Ledoux 
by the new tutrix, because there was no other person competent to receive or 
contest it except the tutrix, and it would be unreasonable to hold that the ac- 
count between a former tutor, or the succession of a former tutor and the new 
tutor must remain open until a minor, perhaps of tender years, arives at the age 
of majority. 

The case is different when the tutor renders his account to the under tutor. 
There the minor is not fully represented in the rendition of the account, and no 
doubt the Article 615 finds its application in that event as well as in other 
cases where the minor has not been regularly represented in the proceeding. 

We think the plea of res jadicata was properly sustained, and it is evident, 
from the foregoing reason, that if the amendment praying for the nullity of the 
judgment of 1846 had been allowed it would not have changed the result. 
Judgment affirmed. 


































SUPREME COURT OF LOUISIANA, 


Henperson & Gaines v Sate Mar or Orteans. 


Where goods are injured on shipboard the measure of damages is the difference between their value 
in their damaged state, and their value at the port of destination if they had been delivered in good 
order, which should Oy sevestatned by a public sale to the highest bidder. 

The doctrine of abandonment for a constructive total loss, does not appear to apply to a contract of 
affreightment. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, for plaintiffs. Durant & Hornor, for de. 
fendants, appellants. 

Bucnanan, J. This is a suit for damages upon a shipment of clocks in boxe 
from New York to New Orleans. The clocks were shipped in good order, ag 
appears by the bills of lading, and were delivered in New Orleans to the plain- 
tiffs, consignees and owners of the same. The packages being stained by water 
when delivered, were opened and their contents examined by disinterested and 
competent judges called for the purpose, who testify that they were damaged 
by salt water to such an extent as to make them worthless; but that they 
might have produced, at auction, from thirty to forty per cent. of their invoice 
price. The plaintiffs have sued the ship for the total value of the goods, as in 
case of non-delivery. This course of proceeding is unusual and not warranted 
by precedent. The measure of damage is the difference between the value of 
the goods in their damaged state, and their value at the port of destination had 
they been delivered in good order. Rathborn v. Neal, 4 An. 566. That dif 
ference in value should have been ascertained by a public sale to the highest 
bidder. Greenwood vy. Cooper, 10 An. 796. It was in the power of plaintiffs 
to have subjected them to this test, as the clocks have always remained in their 
possession in the warehouse. It was their duty to have done so. It is plain 
that plaintiffs cannot keep the clocks and also recover their invoice price as 
damages. Neither can the plaintiffs be considered as holding the clocks for the 
account and risk of the common carrier. The doctrine of abandonment fora 
constructive total loss has never been applied, that we are aware of, to the con- 
tract of affreightment. 

The proper judgment in this case is a nonsuit, in order that plaintiffs may 
take steps to liquidate the damages. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed; and that there be judgment for defendants as in case of 
nonsuit, with costs in both courts. 
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Daviw AIKEN v. James OcILvIE. 


Where several persons buy a tract of land, in the name of one of themselves, for the purpose of 
dividing it into lots and squares, and selling the same at a profit to be shared among them, the 
notes and assets, as well as the unsold lots, are subject to the action of partition, and a suit by one 
of the partners against the other, to compel him to account for sales made by him, will not be 
barred by the prescription of ten years. 

Where it does not appear to have been more the duty of one partner than another to collect debts 
due to the partnership, and the partner who undertakes to collect them has placed them in the 
hands of a competent attorney, and has acted in good faith, he ought not to be held responsible 
for the negligent or irregular acts of such attorney (or other competent agent) although the suit 
was brought in the name of the individual partner instead of the names of the joint owners. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
J. Livingston, for plaintiff. C. Roselius and P. A. Ducros, for defendant 
and appellant. 

Merrick, C. J. ‘On the 27th day of February, 1836, James Ogilvie, Oliver 
Aiken and John Green made an agreement by private act, in which it was set 
forth that James Ogilvie had on that day purchased a plantation, jointly with 
Oliver Aiken and John Green, each one-third, from Mr. Louis Fred. Foucher, 
that each party had paid his one-third of the cash payment thereon; and which 
further stipulated that said Green, Ogilvie and Aiken were joint proprietors of 
sid property, in the proportion of one-third each, and entitled to one-third of 
thesame, with all the rights and privileges, interests and profits, and to demand 
the same of James Ogilvie ; each to bear one-third of all expenses and losses 
om the same; that either two should have a controlling power in the manage- 
ment of the plantation, to sell or otherwise, as they shall think fit, and the 
third shall conform to the wishes of the other two on all lawful matters, &c. 

“On the same day was purchased the plantation of Foucher, for the price of 
$70,000—$15,000 cash, and the balance, $55,000, on a credit of one, two and 
three years, secured by mortgage, with the right to the purchasers to redeem 
thesame at any time, at a deduction of seven per cent. perannum. Subse- 
quently the front portion of this property was surveyed and divided into squares 
and lots, and now constitutes what is known as the town of Greenville. This 
front portion, for the most part, was sold at public auction, by Jsaac L. McCoy, 
mctioneer, on the 27th April, 1836. The sales, which were actually completed 
at that time, amounted to the sum of $226,770, on which there was collected 
incash $300 for buildings. The balance was sold on a credit of six, twelve, 
twenty-four and thirty-six months from day of sale, and secured by mortgage. 

“On the 11th of July, 1836, most if not all the notes, the proceeds of Me Coy’s 
tiles, remaining undisposed of, were divided among the partners. On the 15th 
October, 1836, Oliver Aiken departed this life, and by last will and testa- 
ment constituted David Aiken and other parties (plaintiffs by supplemental 
ptition) his only heirs.” 

In March, 1837, a verbal division took place of the unsold lots in Greenville. 
The rest of the purchase appears to have been laid out in a town called Friburg, 
id was sold the 8th of February, 1839, at auction, for $8,596. 

This suit is brought to compel the defendant to account for all sales made by 
him, and to render him accountable for certain debts alleged to be lost through 
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SUPREME COURT OF LOUISIANA, 


his neglect; and to compel him to render an account of all the lots on 4 


and prays for a judgment and interest for the several sums claimed, and je” 
final partition and liquidation of the partnership. The action was commenced : 


in July, 1852. 

The defendant filed an answer and an account, in which he claimed, by way 
of reconvention, a balance against the plaintiff. 

The matter was referred to an auditor, who found, in favor of plaintiff 
$20,196 69, and five per cent. interest thereon from 15th December, 1839 
This account was opposed by the defendant, and amended by the Distrig 
Judge so far as to award to the plaintiff certain unsold squares of ground, an 
decrceing the plaintiff $16,285 18, with five per cent. interest on $10,943 15 
from the 14th day of April, 1849, until paid. 

From this judgment the defendant has appealed. We consider the matter 
stated in the motion for an appeal as descriptive of the judgment appealed from, 

Defendant relies on two grounds: ' 

Ist. The action, so far as it has its object to call upon Ogi/eie for an account, 
is prescribed. The transactions, out of which the alleged liability to account 
arose, took place in 1836, and the present action was commenced in December, 
1852, more than fourteen years after the obligation which is sought to be en. 
forced originated. It is a personal action, and is prescribed by the prescription 
of ten years. 

2d. That the defendant is erroneously charged $19,160 and interest, the 
amount of the purchases by Rillieuz. 

I. The plea of prescription cannot be maintained. The contract between 
Aiken, Green and Ogilvie was for the purpose of buying a plantation in 
Ogilvie’s name, dividing it into lots and squares, and selling the same at a pro 
fit and sharing the same equally among them. The land remaining in Ogileiés 
name, and the notes and assets in the partners’ hands, as well as the unsold 
lots, were subject to the action of partition. We do not think the informal and 
provisional partitions, if such they may be called, changed the character of the 
possession of the parties so as to give rise to the prescription of ten years. 

II. We are of the opinion that the defendant ought not to be charged with 
the amount of the purchases of Rillieuz. 

We do not know that the defendant was under any greater obligation to col 
lect these notes than either of the other partners. It is unreasonable that they 
should stand by twelve or fourteen years and leave their associate to struggle 
with the collection of the debts, and after it has become difficult to make the 
proof in justification, step forward and hold him responsible for the oversight 
of his lawyer in compromising with an insolvent debtor. 

For all that appears, the claims were in the hands of a competent lawyer, 
and we are not disposed to hold the defendant responsible for his acts, although 
the suit was brought in his name instead of the names of the joint owners. If 
the defendant's name was used it was for the benefit of his partners. As we hold 
that the action is not the action of mandate, and therefore not prescribed, but 
the action of partition, so we think that where it appears that the partner has 
acted in good faith in matters of business which it was no more his duty ® 
attend to than his co-partners, that he ought not to be held for the negligent of 
irregular acts of such competent agents in the ordinary discharge of their daty 
as he may be obliged to employ. 

Moreover it does not appear that the plaintiffs have been in any manner if 
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“i 4 jured by the compromise, as it has not been shown that the judgment, even for 
mi FD the amount rendered, could have been satisfied out of any property owned by 
Rillieuz. 

If this is the only considerable debt which these partners have lost, they 


7 have exhibited one of the most fortunate speculations of the inflated period of 
1836 which has come under our observation. 

if As the defendant does not complain of the judgment in any other respect, it 

- gill be amended so as to deduct the one-third of the Rilliewx debt and interest, 

> and the error in the numbers of the squares corrected, as conceded by defen- 

Py dant, and so amended the judgment must be affirmed. 

, Itis, therefore, ordered, adjudged and decreed by the court, that the judg- 

te ment of the lower court be amended in favor of the plaintiff, so as to order the 
defendant to make a title to the plaintiff of squares Nos. 55, 61 and 48, instead 

. of 51, 65 and 48, as mentioned in the said decree; and that said judgment be 

also amended in favor of the defendant, so as to reduce the sum awarded the 

® plaintiffs by said decree from sixteen thousand two hundred and eighty-eight 
dollars and eighteen cents, with five per cent. interest on ten thousand nine 

* hundred and forty-three dollars and fifteen cents from the 14th April, 1849, to 

: six thousand eight hundred and ninety-two dollars and twenty-five cents, with 

, five per cent. interest on the sum of four thousand six hundred and twenty- 
three dollars and sixty-five cents, with five per cent. interest thereon per annum 

' from said 14th day of April, 1849, and that said judgment so amended be 

rt affirmed, the plaintiffs and appellees paying the costs of appeal, and the defen- 

in dant the costs of the lower court. 

0» ommanmane 

és 

id SAME CASE ON A RE-HEARING. 

ad Merrick, C. J. In this case the parties, plaintiffs and defendant, consent 

he that the judgment rendered in this case be amended, so far as relates to the 
squares to be conveyed, so as to conform to the judgment of the court below, 

a after the correction of the errors in the numbers of the squares, and so as to 
read thus : 

* It is ordered, &c., that the judgment heretofore rendered by this court be 

y amended so as to read as follows: It is, therefore, ordered, adjudged and de- 

» creed by the court, that the judgment of the lower court be amended in favor 

" of the plaintiffs, and that David Aiken be and is hereby decreed to be the 

. owner of one-half of the property hereinafter described, and that Frederick W. 
Aiken, Eleanor C. Aiken, Helen Aiken, Martha Aiken and Caroline Aiken 

a be considered and they are hereby decreed to be the owner each of one-tenth 

a ofthe same property, viz: squares Nos. 55, 61 and 48 in the town of Green- 

r Ville, and squares Nos. 2, 3, 4, 5, 6 and 11 in the town of Friburg, according 

ta plan drawn by B. Buisson, surveyor of the parish of Jefferson, on the 

' loth of April, 1836, and deposited in the office of W. Y. Lewis, notary public; 

; ind that said plaintiffs be put in possession of the property aforesaid. 

r 

y 

r 





Alen 


». 
OciLvis. 





























SUPREME COURT OF LOUISIANA, 


Par § 


™ 
R. A. Srewart et al. v. Henry Marston. Appellant—Jouy Kenwas, 
Intervenor and Appellee. 


In assumpsit of a debt conditional’y, prescripticn does not commence to run until the condition jy 
accomplished. 


PPEAL from the District Court of East Feliciana, Ratliff, J. Tried bys 
Jury. J. McVea, W. F. Kernan, for intervenor. Fuqua & Killbowrne, 
for defendants and appellants. 

Cote, J.* The Cashier of the Branch of the Union Bank at Clinton wag q 
defaulter, and suits were instituted against his sureties to make them responsi. 
ble on their bonds. 

While these suits were pending, viz, the Union Bank v. L. Andrews, and 
same v. Nichols & Morris, the court apppointed George C. Comstock and I, 
Sturges, auditors in the two cases to examine the books and accounts of the 
cashier, and allowed each of them two hundred dollars in each case. 

ZI. Sturges transferred to intervenor on the 19th of April, 1842, the amount 
awarded to him by the court. 

After this transfer was made, R. A. Stewart issued a fi. fa. on a judgment 
due him by ZL. Sturges, and made a pretended seizure of the claim in the hands 
of the bank, and caused it to be seized and sold, and purchased it. He subse 
quently institutes this suit to recover the claim from Henry Marston, as cashier, 
and prays for judgment against him in that capacity. In his amendment, how- 
ever, he prays for judgment against him individually, alleging that he had pur- 
chased the assets of the bank and assumed its liabilities, and bases his right to 
recover upon this alleged assumpsit. 

John Kernan, the intervenor, alleges that the claim of Lewis Sturges was 
transferred to him prior to the seizure and sale of Stewart. He avers that 
Marston is not liable as cashier ; because, before the institution of this suit, 
the branch had ceased to exist in Clinton, and Marston, of course; ceased tobe 
cashier, but he also avers, that Marston had purchased the assets of the branch 
and assumed all its liabilities ; this among the rest. 

The plaintiff, upon the trial below, took a judgment of nonsuit; the claim 
of the intervenor was tried before a jury, and he obtained a verdict for his de 
mand. 

It is urged by appellant that Kernan cannot recover, because the assumpsit 
of Marston is limited to debts created during his administration as cashier, and 
the allowance to the arbitrators was made anterior to that epoch. This objec 
tion is invalid, because a draft was given by Sturges for the $400, the amount 
allowed him as expert, on the cashier of the Branch of the Union Bank at 


Clinton, and was left for consideration by the board. The bank considered it — 


was the intention of the court to allow the arbitrators but two hundred dollars 
in each case. Hardesty, in his testimony, says: “That George C. Comatodh, 
one of the auditors, owed a note in the bank for $400, on which the bank 
brought suit, and in defence to the suit of the bank, Comstock pleaded the 
award of $400, which had been allowed him as one of the auditors. 





*The Hon. J. L. Cote was elected on the 6th of April and took his seat on the 4th of May, m place 


of the Hon. J. N. Lea, whose time had expired. 
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; " 4Jt was the understanding in the Board of Directors, and with those con- 


pected with the amount in document K (the draft), that the action of the board 


| should be determined by the decision of the suit between the Union Bank and 


(omatock. Witness so advised Stewart, who was the claimant of the award to 
Sturges by virtue of his seizure, and John Kernan was also apprised of it, as 
the transferee indirectly of Lewis Sturges.” 

The testimony establishes that the bank was to pay the $409, the amount of 
the draft, in the event their view of the compensation to the experts was de- 
jrmined to be erroneous by the decision in their suit with Comstock, who was 
ged on a note due by him to the bank, and filed his fees of $400 in compen- 
gti. This case was decided adversely to their view ; the plea of compensa- 
ion was allowed, and their liability to pay became at once fixed. 

It is true that the obligation of the bank to pay the fees of Sturges was cre- 
sed before the administration of Marston as eashier, but the promise of the 
unk to pay them ¢o a third person, in the event of the occurrence of a certain 
gntingency was an obligation created during the period that Marston was 


Although the bank refused to accept absolutely the draft, there was an un- 
derstanding that the amount of the fees should be paid on the happening of a 
certain event ; Marston was certainly aware of this convention, and it is not 
quitable that the intervenor should lose them, inasmuch as Marston assumed 
ip pay all the obligations created by the bank during the period that he was 
cashier. 

The plea of prescription cannot prevail, because the assumpsit of the bank 
quld only be prescribed by the lapse of ten years, and it only began to run 
from the time when the condition, on which the liability of the bank depended, 
was accomplished, viz, the decision of the suit in the case of the Union Bank 
¥. Comstock. 

This suit was decided on the 25th January, 1850, and the service of the pe- 
tition of Kernan was accepted the 21st June, 1855. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed with costs. 

Chief Justice Merrick took no part in this case. 


Josern E. Witson v. Peter McGreat. 


Prior to the Act of 1887 the office of curator of a vacant estate terminated in one year frem the date 

ef bis appointment. The action to compel the curater of a vacant estate to render his account 
feems to be of the nature of the action of mandate, and subject to the prescription of ten years 
_from the expiration of his office. 

The character the plaintiff has given to his action by his pleadings must determine the prescription 
applicable to it. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

L. Janin, for plaintiff and appellant. G. W. Christy and P. E. Bonford, 
fr defendant. 

Mernicx, C. J. Peter McGreal, the defendant, was appointed curator of 
the vacant estate of Francis MeGreal, deceased, on the 19th day of September, 
‘1883, and letters of curatorship issued to him after the completion of the in- 
Tentory, on the 6th day of November of the same year. The inventory was 



















SUPREME COURT OF LOUISIANA, 


formed of the one undivided half of the goods in a clothing store, held by : ie 
deceased in partnership with one Southworth, under the style of Southworth a _ ye 
Me Greal, and the sums due that firm. The debts due by the partnership a 
any, were not deducted. The one undivided half was estimated at $17,656 5% goat 
On the 30th day of August, 1834, the curator filed his account, showing g yacant 








balance in his hands, including bad debts, of $1160 13. point 
This balance was formed by crediting the estate with the following items; secount 
By amount due per balance sheet, being one-half profits gained by qoe in 
Southworth & McGreal up to 1st September, 1833............. $2,347 9p an 
By amount of judgment against Thomas McAdams............... 130 ® 
SPD CE4450 008s Ke bG acne See koibass Wetest¥seauebenneGaeen 40 50 hand 
$2,517 93 fof 183° 

and deducting the payments made by the curator therefrom. could 0 


The Judge ordered public notice to be given the creditors, and all persons § fice h 
interested in the succession, to show cause within ten days why the account ] fice b 
presented by the curator should not be homologated. ns sul 

Nothing further appears, from the documents and records extant, to hay But 
been done with the account. The defendant removed to Texas in 1836, wher } jhepre 
he has since resided, the plaintiff also being a citizen of the same State. ‘On J jig re 
the 13th day of February, 1857, more than twenty-two years after the filingaf | gitis 
his account, the defendant was found in this city, which he is in the habitof compel 
visiting, and it was made the occasion for the commencement of the present 9 gmoun 

« action by Wilson, who married a daughter of Owen McGreal, a brother of the | gd th 
deceased. Wilson alleges that Owen McGreal, who is a citizen of the Stateof } jgterve 
California, addressed a letter to him, and requested and authorized him to take We 
all necessary measures to recover his share in the estate of Francis Me@real, ust ¢ 
and also declared that he made a donation of whatever he may receive to his Wh 
daughter, Wilson’s wife. the dit 

He alleges that the account rendered by Peter McGreal is not bindingon ] gor: 
the heirs, though he is not willing to contest the items of the account for 
which vouchers have been filed; that soon after Peter McGreal had been ap Jod 
pointed curator, he formed a partnership with Southworth, the former partner 
of Francis Mc@real, deceased, and that he treated the interest of the estate in 
the partnership as his own property, converted it to his own use, and availed 
himself of the absence and dispersion of his co-heirs to deprive them of their 
rights in the estate. 

The petitioner claims the balance of profits which he alleges the curator ac- 
knowledged to have in his hands on the 31st of August, 1834, $1160 13, andthe § Tere: 
interest of said Francis McGreal in the partnership, estimated in the inventory 
at $17,656 56}; in all $18,816 694 and twenty per cent. interest. “hel 

The prayer of the petition is that defendant be condemned to pay the heirs Held 
of said Francis McGreal, deceased, $18,816 694, with five per cent. interest up 
to 13th March, 1837, and with twenty per cent. interest afterwards, and that he 
may be particularly condemned to pay your petitioner Owen McGreal's sham, 
to wit: one-third of the estate, and that said Owen be recognized as one of the 
heirs of the deceased. 

Patrick McGreal, also of Texas, who alleges that Owen McGreal, the defen 
dant and himself are the only surviving heirs of Francis, intervenes in the suit 
and adopts the allegations and conclusions of Wilson's petition, and prays sub- 
stantially for the same relief. 
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othe defendant pleaded the prescriptions of one, three, five, ten and twenty 
yes The plea of prescription having been sustained, the plaintiff has ap- 


ing to the law prior to the Act of 1837 the office of a curator of a 
yacant estate terminated at the expiration of one year from the date of his ap- 
‘tment. All that remained for him to do afterwards was to render his 
yeount. The action to compel him to render the account appears to us to be 
me in the nature of the action of mandate, and subject to the prescription of 
in years against the parties present, and twenty years against those who were 
jeent as the law then stood. C. C. 3508; 3 N.S. 601. 

This case does not come within the rule laid down in the case of Comstock v. 
flamberlain, 4 An. 368, for the curator of the vacant estate prior to the Act 
f 1837, was functus officio at the end of the year of his appointment. He 
quld not, therefore, be considered as in court by virtue of his office after that 
fice had expired. Hence his vbligation to account after the expiration of his 
ifice became the subject of an action, and that action, like all othéy actions, 
mas subject to the laws regulating prescription. 

But an attempt has been made to take this suit out of the rules of law as to 
fieprescription of the action for the rendition of the account, by showing that 
itis really an action of partition. In this we think the plaintiff has failed. The 
git is brought against the defendant, as the curator of the vacant estate, to 
gmpel him to render his account, and to charge him with $18,816 924, the 
mount of the inventory and profits. It is not brought against him as heir, 
githe co-heir was not made a party to plaintiff’s petition, (although he has 
itervened in the suit,) and there is no prayer for a partition. 

We think the character the plaintiff has given his action by his pleadings 
must govern us in determining the prescription applicable to it. 

Whether an action of partition would lie against the defendant as heir for 
thedivision of the balance shown by the account of 1834 to be in his hands, 
@for any other sum, is a question which we do not consider ourselves called 
won to determine. 

Jodgment affirmed. 


Mavunset Warre v. J. B. Wixkryson. 


Where the book-keeper of a commission merchant, offered as a witness to prove his accounts, swears 
totheir correctness, but it appears, on cross-examination, that he made no original entries on the 
tay book, cash book and invoice book—saw none of the goods purchased, and only knows that 





Fae 5 








“he kept the ledger correctly from the entries furnished him by the partners and other clerks” — 
Hid; That the proof was insufficient. The clerks who made purchases for defendant ought to 
have been examined, and the drafts and receipts ought to have been produced. 


PPEAL from the District Court of Plaquemines, Rousseau, J. Tried by a 
Jury. J. Q. Bradford and H. D. Ogden, for plaintiff and appellant. @. 
2 Penrose, for defendant. 

Merrick, C. J. This is an action upon an account of a commission mer- 
@int and factor. The balance claimed is $10,184 20 as due at the institution 
the suit in November, 1852, on accounts running back as far as 27th April, 
1M, and embracing numerous transactions between the firm, of which the 
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plaintiff is the assignee and liquidating partner, and the defendant. The 
was tried by a jury in the lower court, who found for the defendant, 


After an ineffectual attempt to obtain a new trial, the plaintiff appealed from, : 


the judgment rendered against him. 

The case has been argued in this court almost entirely upon the question of 
the sufficiency of the proof offered by the plaintiff. His proof consists jg R 
letter of the defendant, dated June 1st, 1849, (after the receipt of an account 
rent,) acknowledging his indebtedness, as shown by the account, of $19,235 0, 
the testimony of the book-keeper who swears that the accounts are correct, and 
the report of auditors appointed by the court to report upon the state of the gs 
count between the parties. We will consider the effect of this proof in its onder 

The letter of the defendant certainly shows an indebtedness to the plaintit 
in June, 1849, af $19,184 20, but unfortunately for the plaintiff’s case the ac. 
counts are continued down to January, 1850, at which time it appears that he 
had in the interval received, on the other side of his account, more than gut 
ficient to,compensate the liquidated balance of June 1, 1849. The letter dip 
penses the plaintiff from the necessity of proving the correctness of his accounig 
prior to the 17th of May, 1849, throwing upon the defendant the burden of 

‘proving errors if it be alleged that the account is erroneous. But the plaintiff 
is obliged to establish his account since that period, by legal and sufficient efi. 
dence. The proof offered is insufficient. 

The book-keeper, who is shown to be an excellent book-keeper, swears that 
the accounts presented are correct, but when interrogated as to his meanse 
knowledge, we find that he never made an original entry in the day book, cash 
book and invoice book ; that he never saw any of the goods purchased; and 
in fine, knows nothing about the correctness of the account, except that he 
kept the ledger correctly from the entries furnished him by the partners and 
the other clerks. The clerks who made the purchases of goods for the defen 
dant ought to have been examined, and the drafts which the plaintiff took up, 
as well as the defendant’s receipt for money, ought to have been produced. 

The proof of the witness that accounts current were furnished the defendant 
is found also, on a cross-examination, to be as uncertain as his testimony as to 
the correctness of the account. At what time and what accounts were deliv- 
ered to the defendant, the witness is unable to inform us. The witness says, 
that he merely presumes that the defendant got copies of all of the accounts 
current. He knows he got some of them, for he handed them himself. Thus 
it does not appear that any account current was delivered defendant after the 
letter of June Ist, 1849, and he cannot be bound as for an account stated after 
that period, without such showing. 

The reports of the auditors, aside from the irregular manner in which they 
are made out, possess no more value as evidence than do the accounts. 

The auditors took no testimony and confined their labors to an examination 
of the accounts furnished by the plaintiff and annexed to the petition. 48 
these accounts have not been proven, the structures built by the auditors upon 
them must fall with them. Pilaintiff’s case is without testimony to sustainit 

We think, however, that the judgment should be only one of nonsuit. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg 
ment of the lower court be avoided and reversed, and that there be judgment ia 
favor of the defendant as in case of nonsuit; the defendant and appellee pay- 
ing the costs of the appeal, and the plaintiff those of the District Court. 





B2sFes & 


z 


-EPFCGIEFEE 


| i e4 
= 



















NEW ORLEANS, MAY, 1867. 


a & 


J, McHucn v. Mrs. Mary Srewart—W. Brace et al., Opponents, 
S. Srewart, Appellant. 


Lond 
—s 


na 

Cur. The facit mortgage of the minor on the property of his tutor can only be enforced for the balance 
08, which will appear to be due him, upon an account of tutorship rendered or ascertained by a 
and jadgment obtained against his tutor in default of rendition of account. 

The tutor himself cannot assert this tacit mortgage upon property which was affected by it in his 
het hands, and which he has alienated or incumbered in favor of third persons: non constat, that at 
der. the termination of the tutorship he will owe the minor anything, and even if this should be the 
atiff case, the latter would have to proceed first against such property as his tutor might then be pos- 
- gessed of, the law reserving to the third possessors ef property sold by the tutor the right of dis- aa 

cussion. 
he 
suf. PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Haynes and Collins & Wooldridge, for plaintiff. Singleton and Clack. 
. dy ’ ’ 
nts for S. Stewart, appellant. 
of BucwaNan, J. Defendant, a married woman, mortgaged a house and lot to 


Samuel Stewart, for the security of money borrowed by her from said Stewart, 
after being thereto authorized by a judgment of the Fourth District Court of 
New Orleans, in conformity to the Act of 1855, No. 200, page 254 of the Ses- 
sion Acts. In her petition, presented to the Fourth District Court, she alleged 
thatthe proposed loan was “for her entire benefit, and to finish a valuable 
building on said lot, and is in. no way for the use or benefit of her husband or 
children, who have no claim on her, but is truly for the purposes above stated.” 
In the act of mortgage, to which her husband, James Stewart, was a party, the 
defendant declared that ‘“‘under the authorization of the honorable M. M. 
Reynolds, Judge of the Fourth District Court of New Orleans, whose certificate 
to that effect is hereunto annexed, she has borrowed the sum of twelve hundred 
dollars from Samuel Stewart, of this city, for the uses and purposes set forth 
in said certificate.” The act of mortgage also recites an annexed certificate of 
the Recorder of Mortgages of New Orleans, of even date, certifying that there 
existed no mortgages in the name of the mortgagor, and recorded against the 
property mortgaged, except one in favor of her vendor, John McHugh, and one 
in favor of the mortgagee, Samuel Stewart ; which latter the mortgagor bound 
herself to have cancelled immediately. 

The present suit was instituted by the vendor of the property, by executory 
process, upon a protested note, being one of those given by defendant for the 
price. At the Sheriff’s sale under this executory process, on the 7th October, 
1856, Samuel Stewart became the purchaser of the property, for seventeen 
hundred dollars cash ; out of which, after satisfying the execution of the vendor 
and other privileges on the property, he retained in his hands, as appears by 
the Sheriff’s return, five hundred and eighty-seven dollars and seventy-six 

_ tants, in part satisfaction of his mortgage debt. 

The defendant now appears in court in the capacity of natural tutrix of her 
four minor children, issue of her first marriage, with Patrick Fitepatrick, and 
thims, by way of third opposition, to take the proceeds of the Sheriff’s sale, 
in preference to the said Samuel Stewart, upon the following allegations : 

“That said lot, with the improvements thereon, was the only immovable 
owned by petitioner, and is subject to the tacit mortgage existing in favor of 
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petitioner’s said minor children, and which amounts to the sum of six hy 

and fifty-nine dollars and eighty-seven cents, which sum was received for ga 
minors from the Succession of John J. Fitzpatrick, by petitioner in her said q. ; 
pacity, and was in fact used in the purchase and improvement of said 

That petitioner in her said capacity is entitled to receive the said amount @ 
$659 87 out of the preceeds of said property, in satisfaction of such 

in preference to said Samuel Stewart, who alleges a better right, but who ig 
not entitled to receive said surplus.” 

In support of these allegations the defendant and third opponent has offen 
in evidence letters of natural tutorship, granted to her as widow of Patri 
Fitzpatrick, on the 5th December, 1848; also the following document extra. 
ed from the mortuaria of John J. Fitzpatrick, in the Fourth District Court ¢ 
New Orleans: 

“Received, New Orleans, March 7th, 1854, from J/frs. Mary McHugh, af 
ministratrix of the estate of John J. Fitzpatrick, the sum of six hundred ang 
fifty-nine 87-100 dollars, in full of the claim of and portion inherited by Dania 
Theresa, Edward and John Fitzpatrick, as per judgment of court in above sue 
cession in Fourth District. 

[Signed] Mary Firzparrick, tutrix.” 

Apart oo the palpable bad faith on the part of the defendant and thin 
opponent, involved in the assertion of this claim, it is evident that it cannot be 
listened to, because it inverts the legal position of parties, and anticipates an 
account of tutorship. In substance, we have here the spectacle of the debtor 
claiming to be the recipient of a fund, as if she were the creditor. Minom 
certainly have, by law, a tacit mortgage upon the property of their tutors from 
the day of the appointment of such tutors, for the security of their faithful aé 
ministration ; C. C. 354, 3282. But this tacit mortgage, like other mortgages, 
is to be enforced by the mortgagee, not by the mortgagor. It can only be e- 
forced by the minor, and for the balance which will appear to be due him upon 
an account of tutorship rendered or ascertained by a judgment obtained against 
his tutor in default of rendition of account; Holmes v. Hemkin, 6 Rob. 51. 
Now, it may very well happen that when the four minors Fitzpatrick shall 
have attained the age of majority their tutrix shall owe them nothing; thatthe 
expenses of their education, and the other legal charges against them, or the 
payment of the debts of their father, may have consumed the whole of the not 
very large sum received by their tutrix for their account, on the 7th March, 
1854. Indeed, it is proved by defendant's own oath that she expended one 
hundred and seventy dollars in lawyers’ fees, in the litigation in the Fourth 
District Court, which resulted in the judgment mentioned in her receipt. 

Or it may be that the minors Fitzpatrick, or some of them, may die before 
attaining the age of majority, and that the whole or a portion of the indebted 
ness of their mother and tutrix, by reason of the receipt in question, maybe 
thus extinguished by confusion. No account of tutorship has yet been render 
ed, nor could any have been rendered, and in the absence of such account it®, 
impossible to assume that the whole amount received by the tutrix as aforesaid, 
is due to her children without any deduction whatever. And suppose it were 
paid at this time to the tutrix, would this property, in the hands of the pur 
chaser, be thereby relieved from the minors’ tacit mortgage? That would be 
very doubtful, to say the least. For the payment to the tutrix would amount 
to nothing more than a second receipt by her of the same sum, for account of 
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her minor children, and for which she would clearly be still liable to them. 


This last consideration alone seems to demonstrate the inadmissibility of this 
dim at this time, and in this form. When the minors shall have attained the 
age of majority, or shall be emancipated by marriage, or when the tutrix shall 
be from any other cause compelled to account, or when a judgment shall have 
heen obtained against her, or against her succession, in default of an account ; 
andthe claims of her children against her shall have been liquidated, and 
the balance in their favor ascertained, the recourse of the children will be, 
first, against the property then in possession of their mother and tutrix; and 
it may be that she will then have property sufficient to satisfy their claims. 
But if not, then the minors will have their recourse against the third posses- 
sors of property alienated by their mother since the date of her appointment as 
tutrix; the right of discussion being reserved by law to those third possessors, 
as against the tutrix, (C. C. 8366, C. P. 715,) a right which seems entirely ir- 
reconcilable with the pretensions now set up by that tutrix to make a third 
r relieve her of an anticipated responsibility. 

We understand the argument of the appellant, Samuel Stewart, in this court, 
as conceding the right of priority of the appellees, Aithins, Moodie, Dorand, 
Bragg and Pike, for the amounts allowed them respectively, by the judgment 
appealed from. 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
as to the appellee, Mary Stewart, tutrix, be reversed ; that the third opposi- 
tion of the said Mary Stewart herein be dismissed without prejudice to the 
rights of the minors, if any they have, in the premises, to be exercised at the 
proper time ; that as to the appellees, Aitkens, Moodie, Dorand, Bragg and 
Pike, the judgment be affirmed ; that the costs of the opposition of Mrs. Mary 
Stewart, tutrix, in the District Court, be paid by the said Mrs. Stewart ; and 
that the costs of appeal be paid, one-half by J/rs. Stewart, and one-half by the 
appellant, Samuel Stewart. 


Tue Strate v. LeBuonp et al. 


The Supreme Court is without jurisdiction when an indictment is quashed in limine, and conse- 
quently no fine has been actually imposed, and the offence charged is not punishable with death 
or imprisonment at hard labor. 


PPEAL from the District Court of the parish of St. James, Duffel, J. 
8. M. Berault, for defendant. 

Srorrorp, J. This appeal was taken by the District Attorney, on behalf of 
the State, from a judgment quashing an indictment against the defendants for 
the offence of selling spirituous liquors to a slave without the consent in writ- 
ing of the owner, overseer or employer of the said slave. 

No fine was actually imposed, as the indictment was quashed in limine ; 
ad the offence charged has never been punishable with death or imprisonment 
at hard labor. 

We are without jurisdiction in the case. Constitution, Art. 62. 
Appeal dismissed. 
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New Orteans Canat anp Navication Company v. Tue Crry op Noy 
ORLEANS. 


The plaintiffs were not subrogated, either by law or covenant, to the rights and Privileges of the 
“ Orleans Navigation Company,” which corporation was dissolved by decree of this court in 1833, 
It is for the party only whose rights have been invaded to plead the nullity of a law as impairing 
the obligation of a contract. 


PPEAL from the Third District Court of New Orleans, Kennedy J. 
E. H. Durell and C. Morel, for plaintiffs and appellants. J. Livingatgy 
for defendant. 

Sporrorp, J. The plaintiffs seek to enjoin the city of New Orleans frog 
draining its streets, squares, &c., through artificial canals and by the aid ¢ 
machines, into the Bayou St. John, on the ground that such a system of drain 
age has the effect to render the bayou unfit for navigation by filling up its bed 
defiling its waters, and generating pestilential gases and noisome odors, 

The plaintiffs base their right to interfere upon the assumption that this sy 
tem of drainage by the city is a violation of the absolute right of the “Neg 
Orleans Canal and Navigation Company.” 

The New Orleans Draining Company was incorporated on the 19th March 
1835, with a view to the establishment of the present system of drainage t 
facilitate the passing off of the waters “into the lake, Bayou St. John, or else 
where.” (Acts 1839, p. 79, sec. 21.) Three draining machines have bem 
erected at the junction of canals with the bayou, which create or increase the 
current from the drains into the bayou by means of splash wheels propelled by 
steam. One of these machines was erected in 1837, a second in 1840, anda 
third in 1845, and they have been in operation ever since. 

In pursuance of the amended charter of the Draining Company, approved 
on the 20th March, 1839, (sec. 13,) the machinery, levees, &c., erected by the 
company, have been delivered over to the city, which has assumed the oblige 
tion imposed upon it by that law, of keeping the works in operation. 

But the company which now sues came into existence on the 18th Qetober, 
1852. It is a voluntary corporation, organized under the general law of March 
12th, 1852, “for the purpose of improving the Canal Carondelet and the nate 
gation of the Bayou St. John.” 

It is obvious that a voluntary company, organized in 1852 for the purposeaf 
improving the navigation of the Bayou St. John, unless it is endowed witha 
subrogated to the anterior rights of some other company or party, cannot com 
plain of a system of drainage which has constantly been pursued under the 
authority of the sovereign power, as manifested by a legislative grant in 18%. 
To meet this difficulty, the plaintiffs’ counsel contends that the New Orleans 
Canal and Navigation Company, created in 1852, is the successor of the Orleans 
Navigation Company, incorporated in 1805, and fully subrogated to alll the 
rights, privileges and franchises of that company. 

In 1852, by a final decree of this court, it was “ ordered, adjudged and de 
creed, that the corporation of the Orleans Navigation Company has 
its charter; that it be dissolved and henceforth extinct, for the violations of 
the conditions of the Act of incorporation.” See 7th An. 679. 
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~The appellants elaim to succeed to all the franchises and rights of action of Naviearion Co. 
the extinct company, by virtue of an Act approved March 18th, 1852, entitled, sew Guess, 


«An Act relative to the Orleans Navigation Company, the Bayou St. John and 
Canal Carondelet,” and by virtue of a sale of the property of the Orleans Na- 
yigtion Company, made under the provisions of said Act, at which they be- 
came the purchasers. 

The Act itself confers upon them no such universal succession. The fourth 
section is explicit in defining the right bestowed and the conditions of its be- 
sowal. Referring to the sale of the property of the extinct company, it declares 
“that it shall be a condition of said sale, that if the purchasers shall organize 
themselves into a corporation under the laws of this State, for a term of twenty- 
fire years, for the purpose of carrying out and effecting all the improvements 
detailed and described in the reports and plans known as Harrison’s reports 
sd plans, including the construction of a new basin at the junction of Canal 
(arondelet and Bayou St. John, of the depth and dimensions set forth in said 

and shall actually complete and effect all said improvements within 
the term of three years from the date of their charter, then the said corpora- 
tion shall be entitled to receive and exact all such tolls and revenues for the 
we of said canal, bayou and road, as the Orleans Navigation Company was en- 
tiled to receive under its charter; provided, that at the end of said term of 
twenty-five years, the State of Louisiana shall have the option either of grant- 
ing to said corporation a renewal of the right of receiving said tolls for a second 
term of twenty-five years, or of purchasing for itself the property and improve- 
ments of the company at the appraised value thereof; and provided further, 
that if said second term of twenty-five years be granted, the whole property 
shall revert to the State of Louisiana, at the end of said second term, without 
ay payment or compensation made to said company.” 

It will here be seen that the old company is only alluded to in order to fix 
the rate of toll which this company shall be permitted to charge by the grant 
of the Legislature, and not by virtue of its purchase of the property of the old 
company. 

If the sale of the “‘ property” included a sale of all the rights and franchises 
of the former company, it was superfluous for the Legislature to say anything 
about the rate of toll to be charged by the new company. 

Hence, the “entire property of said company, real and personal, movable 
and immovable,” of which the liquidator was to take possession, and sell at 
suction, according to the first section of this Act, only embraced corporeal 
things owned by and moneys due to the company. This property did not em- 
brace the chartered rights of the company which, before the sale, had been 
extinguished beyond recall. 

We conclude that all the plaintiffs’ rights accrued in 1852, and that the New 
Orleans Canal and Navigation Company has never been subrogated, either by 
law or by covenant, to the rights, franchises and privileges in general of the 
Orleans Navigation Company. It is, therefore, unnecessary to inquire whether 
the legislation of 1835 and 1839, and the action of the Draining Company and 
the city under it, infringed the privileges of the Orleans Navigation Company, 
tnd might have been enjoined by it. Whatever right of action that company 

“had in this behalf has not been transferred to the present plaintiffs ; it perished 
with the old company. 
Nor can the present company be heard to plead that the legislation of 1835 
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—_ Co. and 1839 was unconstitutional in impairing the vested rights of the old. i 
New Oxteays. pany; that was a matter entirely between the State and the old com, 


which this company has no interest, because it is not the universal gue¢ g 


of the other; that legislation certainly impaired no vested rights of a eg 
which came into being ten years afterwards ; and it is only for the party 
rights are invaded to plead the nujlity of a law impairing the obligation of 
contract. 

The plaintiffs entered upon an arduous undertaking with their eyes open: 
they assumed to dredge and keep in navigable order the Bayou St. John ix 
spite of the draining machines ; and the evidence shows it can be done, Th 
fact that it is expensive does not give the new corporation a legal right to dri 
the city to abandon its ancient system of drainage into the Bayou St John, 
which is naturally subject to a servitude of drain, and to open at a heavy eng 
new channels from the river to the lake shore. It is probable that such a sys. 
tem must ultimately be adopted. But this is an important question of police, 
with which we cannot interfere under the showing made by the plaintiffs ip 
injunction. As we do not find that the city has done or is doing anythingin 
violation of the vested rights of the New Orleans Canal and Navigation Com. 
pany, it is ordered that the judgment appealed from be affirmed, with costs, 





D. Aveustin v. H. B. Eaeizston. 


The statute under which plaintiff contests the election of defendant as Judge of the Fifth District of 
New Orleans, required him to set forth specially all the grounds of contest ; if on account of the 
alleged violation of a particular law, he ought to have specified what provisions of such law were 
violated. 

The mere position of the ballot-box will not make an election null and void without any resulting in- 
jury. 

Elections are to be determined by the majority of the ballots cast, and are not to be set asideon 
account of the meagreness of the vote, without distinct and circumstantial allegations of error, 
fraud, violence, or illegality affecting the result. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
James Augustin, for plaintiff and appellant. Randall Hunt, for defen 
dant. 

Srorrorp, J. Considering that the first Monday of April, 1857, was the day 
fixed by law for electing a Judge of the Fifth District Court of New Orleans; 
that a writ of election duly issued and proclamation thereof was duly made; 
that an election for said officer was actually held on that day, both plaintiff and 
defendant being candidates ; that the returns as made are conceded to indicate 
the election of the defendant; that the plaintiff has suggested no error in the 
returns; that the statute under which the proceeding was instituted required 
the plaintiff to specially set forth all the grounds of contest ; that the first 
ground set forth is vague and insufficient, because if the election law of March 
19th, 1857, were valid, (upon which we intimate no opinion,) the plaintiff has 
not specified what provisions of the said law might have been observed and 
were not, or what was done which ought not to have been done; that these 
cond ground of contest assigned is untenable, because no law has been ' 
to which makes an election null and void simply on account of the position of 
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“the pallot-boxes, without any resulting injury being alleged; that the third 


assigned by the plaintiff was abandoned by him during the oral argu- 


pent in this court ; and considering, finally, that the fourth and last ground of 


gontest is immaterial, since elections are determined by the majority of the 
jallots cast, and are not to be set aside on account of the meagreness of the 
yole, without distinct and circumstantial allegations of error, fraud, violence or 
illegality affecting the result ; it is ordered and decreed that the judgment ap- 
pealed from be affirmed, with costs. . 


Mr. Justice Cove took no part in this case. 


ees 


Frances Basin anp Huspanp v. M. C. Le Branc, Tutor. 


The doctrine in the case of Maillefer v. Saillot, 4 An. 875, that the marriage of a minor in another 
State, when contracted in violation of our own laws, does not operate the emancipation of the 
minor, recognized and reaffirmed. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 

E. W. Robertson and J. D. Stuart, for plaintiff. D. N. Barrow, for de- 
fendant and appellant. 

Merricx, C. J. The plaintiff, a minor, who claimed to have been emanci- 
pated by her marriage with Lafayette Caldwell, brings this suit for the parti- 
tion of the property held in common with her minor co-heirs against the defen- 
dant, their tutor. 

The defendant excepted to plaintiff’s right to institute the action. 

The proof on the exception shows that the father and mother of the plaintiff 
died in September and October, 1853 ; that the defendant applied to the pro- 
per court to be appointed tutor to the plaintiff and her co-heirs ; that the plain- 
tiff and Lafayette Culdwell, after the death of her parents, both of them being 
residents of the parish of West Baton Rouge and no tutor having yet been ap- 
pointed, went to Natchez, in the State of Mississippi, for the purpose of being 
married, and were there married and returned to West Baton Rouge, where 
they have since resided. 

We think the exception ought to have been sustained. 

It is evident that the parties were married in Natchez in order to evade our 
laws, which required the consent of a tutor to the marriage of a minor. In 
the case of Maillefer v. Saillot, (4 An. 375,) it was held in substance, that 
emancipation is a consequence of the marriage which the law authorizes, and 
not of that made in fraud of our laws; that the courts of another State cannot 
qmancipate minors whose domicil is in Louisiana, and that a marriage there in 
opposition to our laws, cannot produce any greater effect towards the emanci- 
pation of the minor. 

We are satisfied with the decision in the case of Maillefer v. Saillot, and as 
the marriage in Mississippi did not have the effect of emancipating the minor, 
itis clear she was not authorized to bring this suit. 

It is, therefore, ordered, adjudged and decreed by the court, that the decree 
of the lower court be avoided and reversed, and that the exception filed by the 
defendant be sustained ; and the plaintiff’s suit be dismissed, she and her said 
husband paying the costs of both courts. 


AveusTIN 
© 


EcGLeston. 


SUPREME COURT OF LOUISIANA, 


Succession or Frirz—On rule taken by S. H. Davis, 


The terms ef sale of the property of a succession accepted with benefit of inventory Were for call, 
The property, an immovable, did not bring the appraisement. Zeld: That there Was no til 
whi@ the purchaser could compel the tutrix to complete, although the property was ordered toby 
sold to pay debts. It should have been re-advertised and sold on terms of credit of not less than 
twelve months. C. P. 990, 991, 992. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Cutler & Ellison and Semmes & Labatt, for plaintiff in rule and appel. 
lant. 7. W. Collins, for tutrix. 

Merrick, C.J. The judgment of the District Court must be affirmed, 

The terms of sale of the property of the succession, accepted with the ben. 
fit of inventory, were for cash. The property, an immovable, did not bring 
the appraisement. There was, therefore, no sale which the purchaser ¢ouli 
compel the tutrix to complete, although the property was sold to pay debts, 
should have been re-advertised and sold on terms of credit of not less thi 
twelve months. 

The case is governed by Articles 990, 991 and 992 of the Code of Practice, 
which are in these words, viz: 

Arr. 990. It shall be the duty of the several Judges of probates, on th 
application of the creditors or any of the creditors of a vacant estate, to causg 
on the requisite advertisements being made, so much of the property of said 
estate as is necessary to pay the debts of the same, which may be due, tole 
offered for sale and sold at public auction to the highest bidder, for cash if the 
creditors require it ; and if, on thus offering said property for sale, the ap 
praised value shall not be bid and obtained, then the same shall, in not les 
than fifteen, nor more than twenty-five days from the time it is thus offered, he 
sold at public auction, after public advertisement, to the highest bidder, for 
what it will bring, on a credit of twelve months; provided, however, that ia 
all sales of effects belonging to a vacant estate on a credit, the purchaser shall 
give bond and security to the satisfaction of the Probate Judge and curater, 
and a mortgage on the real estate so purchased. 

Arr. 991. It shall be the duty of the Judge of probates, in all cases of 
vacant estates, on the application of the creditors, or any creditor thereof whos 
debt shall not then be due, to sell, after the usual advertisements, upon the com 
ditions contained in the preceding Article, so much of the estate as will be suf 
ficient to pay the claim or claims of the creditors who shall make the apple 
tion, and on such terms of credit as will correspond with the falling due of 
several claims of the creditors. 

Art. 992. The principles contained in the two preceding Articles, shall ap 
ply to all successions accepted with the benefit of inventory, whether the heim 
are minors or of age, and to all successions administered by administrators. 

Judgment affirmed. 
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Where a charge of false packing is made, in reference to cotton of various planters, in different 
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Wma. Mure v. Wu. S. Donne. 


sections of the country, under circumstances rendering the charge improbable, and the plaintiff 
urges & reclamation against the factor who sold him the cotton in lots, and without any particular 
representations as to quality, the cotton having been sampled by the seller and re-sampled by the 
parchaser, the latter must furnish clear, consistent and cogent proof to enable him to recover, 
Nor is it sufficient for the plaintiff to show that the cotton, or a portion of it, was miwed ; it must 
also be proved that it was mixed to the prejudice of the buyer, and be made legally certain that 
the cotton was inferior to the samples by which it was sold. An unreasonable custom will not be 
enforced. But whether the cotton was fraudulently packed of mixed qualities, or was mixed by 
carelessness or accident, if it was inferior to the samples, by which it was sold, the buyer is en- 
titled to relief, provided it was so packed that its defects could not have been discovered on sim- 


ple inspection. 
The sampling of the cotton by plaintiff’s brokers in Liverpool, and want of correspondence between 


the cotton he sold there and his samples taken there, cannot affect the defendant. The contract 
gued on, having been made here, must be governed by our laws. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 

W. D. Hennen, for plaintiff and appellant. 7. J. Semmes and Robert 
Mott, for defendant. 

Mernicx, C. J. The plaintiff alleges in substance that on the 24th day of 
May, 1854, he bought, in this city, of the defendant, 320 bales of cotton, con- 
sisting of four parcels, whereof the jirst consisted of 130 bales (O. H. shipping 
mark) of a quality represented by said Donnell to be middling; the second lot, 
of 48 bales, with a different shipping mark, also by said Donnell represented 
tobe of the same quality; the third lot, of 90 bales, also of a different ship- 
ping mark, and represented to be of a quality termed good ordinary to low 
niddling; and the fourth of a lot of fifty-two bales, of still a different shipping 
mark, and by said Donnell represented to be of a quality termed ordinary ; 
that petitioner paid, in consideration of the different qualities of said cotton, a 
gross sum for the aggregate number of pounds of said cotton at the rate of 7} 
cents per pound, amounting to $10,390 84; that said Donnell represented that 
aid first lot, which was sold by the sample, was all good and merchantable 
cotton, of a quality called middling; that if he had known the actual quality 
of 53 bales of said first lot, he would not have given more than five cents per 
pound for said 53 bales; that said cotton was bought to ship to Liverpool, as 
sid Donnell knew ; that it was so shipped, and said first lot was there sold in 
market for 54d. per pound; that the purchasers thereof discovered that 53 
bales thereof were falsely and fraudulently packed, the interior being altogether 
different from the exterior; that said interior was trashy, unsound and unmer- 
cantable, and that he was compelled to take back the cotton and pay fifty dol- 
las expenses to the purchasers; that he has incurred, for storage, insurance, 
ind other expenses in the preservation of said cotton, $300; that said 53 bales 
contain 23,300 pounds, and that the difference between the price he would have 
paid iad he known the quality and the price he actually paid was $600. The 
ptition concludes with a prayer for judgment for $900 damages. 

The answer admits that the defendant sold the 320 bales of cotton at 7} 
tents by sample, according to the custom of the trade in New Orleans, and 
wers that the plaintiff having re-sampled the same through his broker, accord- 


47 
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: ing to usage, received the lot without objection, and paid the price thereof, 
Doxsett. denies that the said lot of cotton was falsely packed, and that the fifty 
bales mentioned in the petition were his cotton, and denies that he made 
representations whatsoever respecting the cotton, or that he had any knowledge 
of its destination or the object for which it was purchased. 

The proof shows that the cotton was sold in New Orleans by sample, in fe 
usual manner, and that the lot consisted of at least three qualities, viz: mig 
dling, good ordinary and ordinary ; the broker who acted for the plaintiff sayy 
there were four grades, thus contradicting his classification made at the time 
The price agreed upon was, as admitted by the answer, a round price forth 
whole 320 bales. The only representation made by the vendor was that then 
were about so many bales middling cotton in the lot, the witness does ng 
remember how many bales. It was an inducement to make the purchase 
Middling cotton at that time was worth 8} cents, and the lowest quality of the 
lot six cents, in New Orleans. 

After the purchase, the plaintiff's broker marked 130 bales O. H. and 4 
bales J. J. for shipment as middling, 90 bales as good ordinary and 52 balesas 
ordinary. . 

The record does not inform us what became of the forty-eight bales of cotton 
marked J. J. The proof shows that the 130 bales marked O. H. were sold at 
Liverpool to Messrs. Woods & Co., on account of the plaintiff, at 54 pence per 
pound by samples, without reference to the classification, but the samples were trict 
classed by the Liverpool broker as good middling. att 

The plaintiff further shows that fifty-three of the bales contained mixed cot paid 
ton, the exterior of the bales being good middling cotton, worth 54 pence, and paid 





— 


the interior being ordinary, and not worth more than 4} pence, and that the H 
average value of the whole bale being worth only four pence three farthing: toh 
per pound. by 

The 320 bales were from nineteen planters from various quarters and different (wit 
rivers. The 130 bales were from thirteen different planters, and, what is sur- 0 | 
prising, the 53 bales out of the 130 were from the same number of planters. nar 


The proof shows, as just observed, that the cotton was mixed. One witness, 
the Liverpool purchaser, Tomas Woods, swears “most certainly that the cotton 
was fraudulently packed for the purpose of deceiving.” The certificate of the 
Liverpool brokers who examined the cotton state that the cotton was unmer- 
chantable, in consequence of being irregularly packed, having two qualities of 
cotton in the same bale, and not worth more than 44 pence per pound. 

In applying the testimony to the allegations in the petition, it is incumbent 
upon the plaintiff to make out his case by clear, consistent and cogent prodf, 
for the case he states is deprived of probability from the fact that it conviels 
thirteen different planters from different parts of the cotton region tributary 
to the commerce of this city with falsely and fraudulently packing five out of 
every thirteen in a small lot of one hundred and thirty bales of cotton. Were 
it pretended that one or two planters had been guilty of a fraud of this kind, it 
would more readily command our belief. 

But it is shown in the testimony of witnesses resident here that the cleanest 
and finest portion of the cotton, in ginning, falls at a distance from the gin, and 
that the more common portion, from its gravity, falls next to the gin. Henes, 
without any design to defraud on the part of the planter the bale may present 
a mixed appearance, although it is really the same cotton, but taken from dif 
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Gent parts of the lint-room. The mixed appearance of the cotton examined 
|. igLiverpoo! may, therefore, be accounted for without supposing that it was 


fraudulently packed. 
But whether the cotton was falsely packed or mixed by carelessness or acci- 


dent, if it did not correspond with and was inferior to the samples by which it 
was sold, the purchaser is entitled to relief, provided it was so packed that its 
defects could not be discovered on simple inspection. 

The contract under which this action is brought was made here, and is there- 
fore to be governed by our laws. The sampling of the cotton by plaintiff's 
brokers in Liverpool, and the want of correspondence between the cotton he 
sold there and his samples taken there, must be without influence on the pre- 
gent case, for the defendant was no party to that contract. The question is, 
was there error or fraud in the sale of 320 bales of cotton made in this city on 
the 24th day of May, 1854, which will enable the plaintiff to claim a diminu- 
tion of the price ? 

We have already seen that the sale was made of three hundred and twenty 
bales sold by sample, and the only representation made by defendant was that 
the lot contained about so many bales of middling cotton, the number not being 
fecollected by the witness. 

The plaintiff alleges in his petition that the representation was that the lot 
contained one hundred and seventy-eight bales of middling cotton. The Dis- 
trict Judge has demonstrated by a calculation that this cannot be true because, 
at the price alleged to have been given for the different grades, the gross sum 
paid would have been’ $10,896 90 instead of $10,390 84, the amount actually 
paid, there having been 143,322 pounds sold. 

He further shows, that at the prices alleged by the plaintiff, in his petition, 
to have been given, as well as the classification there stated and actually made 
by the plaintiff's broker, either of the following combinations will produce 
(within a fraction) the gross sum paid by plaintiff, viz: 128 bales middling, 
9 bales good ordinary and 102 ordinary, or 65 bales middling, 52 bales ordi- 
nary and 203 good ordinary. 

As there is no proof on the subject, the defendant is at liberty to assume any 
combination which will sustain the contract, and if it appear reasonable, the 
court ought to adopt it. If the plaintiff would recover under a contract not 
proved with certainty, he should show that his contract has been violated under 
amy reasonable construction which can be placed upon it as proved. 

It is next to be considered whether there is sufficient proof in the record to 
mable the plaintiff to recover aside from the representations of the plaintiff? 
The plaintiff's main witness, as we have seen, swears that there were four 
quilities of cotton sold by the defendant to plaintiff as middling, low middling, 
good ordinary and ordinary, but his actual classification made but three. How 
many bales there were of each kind is a matter of pure conjecture. Now it is 
thown that the lowest grade contained in the fifty-three bales complained of 
was, with a trifling exception, ordinary cotton, and corresponded with the low- 
tst grade sold by defendant to plaintiff. 

These fifty-three bales were not compared with the samples taken in New 
Orleans, and there is nothing to show with legal certainty that they may not 
fave been classed as ordinary cotton. If so, the plaintiff has no reason to 
‘@mplain, for he has not been injured if a part or the principal portion of the 


- totton was of a better quality than its sample. 
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Courts sit to redress real and not immaginary injuries, and any ¢ 
Doss. therefore, which would authorize the buyer, after delivery and payment of ty 
price, to throw back the cotton upon the hands of the vendor, and rescind the 
sale because cotton of a finer quality than the sample had been mixed in thy | 
bale in packing would be an unreasonable custom, and could not be enforead 
in a court of justice. The proof, therefore, which the plaintiff has adducediy 7 guseos 
show that fifty-three bales of this cotton was mixed is insufficient to engbly fhe circt 
him to recover. He should have rendered it legally certain that it was inferig the du 
to the samples by which it was sold to him. — 
Judgment affirmed. distinc 


Wituiam Barry v. Witiram Kissatt et als. 


The presumption created by the Act of 1840 that slaves found on ships, steamboats, or other vessels, 
without the consent in writing of the owner, were received on board with the intention of depriy- 
ing their masters of them, is liable to be destroyed by the testimony of at least two witnesses, not 
employed on board, and corroborating circumstances. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
® A. P. Field and J. Henderson, jr., for plaintiff. J. Van Maitre, for de 
fendants and appellants. 

Sporrorp, J. This case was formerly before the court (see 10 An. 787) and 
was remanded for a new trial. 

The defendants have again appealed from a judgment against them, for the 
value of the plaintiff’s slave, lost by being drowned after falling from their boat 
into the Mississippi river. 

No negligence in the matter of the drowning is attributed to the defendants, 

The plaintiff relies entirely upon the rigorous provisions of the Act of 1840, 
(page 89,) concerning slaves found on ships, steamboats, or other vessels, with 
out the consent in writing of the owner. 

The presumption created by that statute that slaves so found were received 
on board with the intention of depriving their masters of them, is liable to be 
destroyed ‘on the testimony of at least two witnesses, not employed on board 
of said vessel, and on corroborating circumstances.” 

We have in this case the testimony of two competent witnesses, and corrob) 
orating circumstances, establishing to our satisfaction facts which are utterly 
irreconcilable with the hypothesis that the defendants carried away the plain- 
tiff’s slave on their boat without his master’s consent, and with intent to de 
prive the owner of him. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that there be judgment for the defendants, with 
costs in both courts. 
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M. S. Heprick v. Tuomas anp Crarvotre Bannister. 





fame case, 10th Annual, pages 208 and 792. 

{he circumstance of plaintiff having suffered more than four years to elapse from the maturity of 
the due-bill held by him before he put it in suit, combined with the fact of a settlement made in 
the mean time between the parties, which purported to be in full of all demands, is sufficient to 
throw upon the plaintiff the onus of proving that the consideration of the due-bill was something 
distinct from the credit allowed him in the settlement in question. 


SecitPee 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

Collins & Wooldridge, for plaintiff and appellant. Durant & Hornor, 
for defendants. 

BucnanaN, J. The plaintiff has suffered two nonsuits upon the same cause 
of action stated in his petition in this case. See the facts detailed in the 
gpinions of this court, reported in 10 An. 208 and 792. 

The circumstance of plaintiff having suffered more than four years to elapse 
from the maturity of Mrs. Bannister’s due-bill held by him before he put it in 
git, combined with the fact of a settlement made in the mean time between 
paintiff and Mrs. Bannister, which purported to be in full of all demands, ap- 
pared to us sufficient to throw upon plaintiff the onus of proving that the 
consideration of the due-bill was something distinct from the credit allowed 
him in the settlement in question. That settlement is in the form of an account 
current, with a receipt of plaintiff at bottom for the balance therein shown to 
be due him “‘in full.” 

The only evidence offered by plaintiff in the present suit, to make out an 
existing indebtedness on the part of defendants, notwithstanding his receipt in 
full, is the testimony of two witnesses, named Beachbard and Mrs. Warner, of 
uknowledgments made in their presence by Mrs. Bannister, after the decision 
ofthe case reported in 10 An. 792, to the effect that she had resisted Hedrick’s 
daim in that suit “out of revenge;” that she would have paid Hedrickthe 
thousand dollars which she borrowed of him “had he behaved himself.” 

We agree with the District Judge in considering the testimony of these two 
Witnesses unreliable, even were they not cqntradicted, as one of them is, by 
mother witness. 

In the cross-examination of Beachbard and of Mrs. Warner, it appears that 
they were strangers to Mrs. Bannister, and were never in her store but twice. 
These visits having reference to the purchase of a lady’s bonnet, were, accord- 
ing to Beachbard, in January, 1856, and according to Mrs. Warner, in January 
or February, 1856. 

The decision of this court in the former suit was rendered in December, 1855, 
tai the present suit was instituted January 24th, 1856. If we are to believe 
these witnesses, Mrs. Bannister was very busily engaged in the interval be- 
tween the decision of one suit and the commencement of the other in making 
witacase for her adversary under the decision of this court by boasting to 
dance customers that she had got an unjust advantage of Hedrick ; and those 
tstomers must have lost no time in conveying those indiscreet avowals to 
thdrick, although one of them (Beachbard) was a stranger to Hedrick, and the 
ther (Mfrs, Warner) considers him, to use her own language, as “very mean.” 
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Resnce The judgment of the court below was a nonsuit. The appellees pray * 
Banssren. this judgment be amended by awarding a final judgment in their favor ya 
. think them entitled to that amendment of the judgment. Plaintiff has had 4 
abundant notice and opportunity to show that the loan, which was the consid. 
eration of the due-bill sued on, was not the same as that which figures to his 
credit in the account current and settlement made eight months after the mati. piped. 
rity of that due-bill. The difference of fifty dollars in the amount of the dys Sud 
bill and of the credit in the account current (the latter being $1050 and the 
former $1000) would be but the interest, at seven and one-half per cent, of the 
amount of the due-bill from its maturity until the settlement. 
It is, therefore, adjudged and decreed, that the judgment of the Distrig 
Court be amended, and that there be judgment for defendants, with costs jg 





both courts. iH 
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Joun M. Bett, Sheriff, v. Toomas Keere et al. ofth 

, In ten 

The Sheriff may sue upon and enforce the payment of a bond given by the defendants for Property the ( 

seized and sold by him in course of judicial proceedings, otherwise in cases of protracted litiga- 

tion the rights of parties might be impaired or lost by insolvency or prescription. P 

The Articles 708, 716, 717 and 718 of the Code of Practice apply to cases where the rights of parties A 


are fixed and determined. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. Vi 
0. A. Taylor and Benjamin, Bradford & Finney, for plaintiff. Motté bya 
Fraser, for defendants and appellants. 

Voorntes, J. This is an action to enforce the payment of a bond given by 
the defendants as part payment of the price of the steamer “S. F. J. Trabue,” 
seized and sold by the Sheriff in the course of judicial proceedings in the suit 
of #. W. Adams against the owners of said boat. 

The defence rests solely on the ground that the plaintiff has no authority t 
bring the action, and has no interest in the subject matter in dispute. 

“The depositary is bound to use the same interest in preserving the deposit 
that he uses in preserving his own property.” C. C. 2908. 

In the case of Parish v. Hozey, Sheriff, 17 L. R. 580, the defendant was held 
liable for the amount of a bill of exchange, on the ground that he had neglected 
to have it protested whilst in his hands as judicial depositary, whereby the en- 
dorser was discharged. The object of the sequestration was not, as observed 
by the court, the preservation of a mere worthless piece of paper. Had he 
taken the necessary steps to collect it, and brought the amount into court, it 

‘ would have been in accordance with the obligations which the law imposed 
upon him, in other words, the same diligence, it is to be presumed, he would 
have used in the preservation of his own property. 

In the case at Bar, as the legal agent of the parties litigant, for whose bene 
fit, we assume, the bond was taken in that suit, we are unable to discover aly 
good reason why the plaintiff should not maintain the action. Were it other 
wise, in cases where the litigation was procrastinated, the rights of parties 
might be seriously impaired, and even lost, by insolvency or prescription. ~~ 
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speedy collection of the bond is certainly the safest or surest means of 
ing the rights of the parties. 17 L. R. 24; see Bell, Sheriff, v. Keefe 





Foil, recently decided. The Articles of the Code of Practice (703, 716, 


my, 718,) to which we have been referred, we do not think apply to the present 
+ but to cases where the respective rights of parties are fixed and deter- 


nined. 
_ Judgment affirmed. 


OEE 


gH. & S. F. Suatrer v. C. Tiernan et al.—Tuomas Pesney, Gar- 
nishee. 


Judgment was rendered upon a rule against a gernishee, who was ordered to deliver the assets in 
his possession to the Sheriff, within a delay fixed, to satisfy plaintiff ’s judgment against defendant, 
otherwise to be held liable therefor Held : That after his appearance and joinder of issue on the 
rule the garnishee was bound without further notice to comply with the order, or assign sufficient 
reasons for his non-conpliance. 

The property and effects of the defendant are considered as levied upon by the Sheriff from the date 
of the service of the interrogatories upon the garnishee. 

In tendering a compliance with the .order, the garnishee would have the right to require a copy of 
the order, otherwise when he refuses to comply with the order. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

J. J. Henderson, for plaintiffs. Benjamin, Bradford & Finney, for gar- 
nishee and appellant. 

Voorntes, J. The commercial firm of Tiernan, Cuddy & Co. was dissolved 
byadecree of the late First District Court of New Orleans, on the 18th of 
April, 1889, and Charles Tiernan, one of the partners, was appointed liquidator 
of its concerns. . 

On the 27th of May, 1841, the plaintiffs, H. H. & S. F. Slatter, obtained a 
judgment against Charles Tiernan, individually, and as surviving partner of 
the late firm of Tiernan, Cuddy & Co., for the sum of $13,150, with interest, 
cst of protest, and costs of suit. On a writ of fieri facias issued on this judg- 
ment on the 27th of March, 1854, the plaintiffs engrafted under the Act of 1839, 
proceedings in garnishment against Thomas Penney. The District Court con- 
sidered Penny liable, and accordingly gave judgment against him in favor of 
the plaintiffs. On appeal taken by Penney, the judgment thus rendered against 
him was reversed by our predecessors, and the case remanded for further pro- 
weding. See 6 An. 567. 

On the remanding of the case, Penney filed a supplemental answer, to which 
heannexed the deed of trust together with a schedule of the assets mentioned 
inthe same, and his account with Tiernan, Cuddy & Co. On a rule taken by 
the plaintiffs, the supplemental answer was ordered to be stricken from the re- 
word, except the deed of trust and account. A rule was then taken by the 
paintiffs upon Penney to make him liable, on the ground that his answers to 
theinterrogatories propounded to him were evasive and instfficient. On the 
fal of this rule, the judge a quo considered it essential, under the decision of 
tr predecessors, that Penney should have been put in default by some other 
Moceeding, and thereupon discharged the rule; leaving to the plaintiffs the 
Tight to proceed in any other manner they might think proper. On the 13th 
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of May, 1852, the plaintiffs tendered and filed a traverse to Penney's 
to the interrogatories propounded to him, and also took a rule upon him 
show cause why he should not deliver to the Sheriff within thirty days 
sets in his possession, as evidenced by the deed of trust and account ar : ferent 
to his answers. Penney pleaded a general denial to the traverse, and 4 
for a trial by jury. As no further steps appear to have been taken on this i 
issue, we think it may be fairly inferred from the subsequent proceedings jn, 
the cause, that it was waived by the parties. In relation to the rule, John R 
Grymes, appointed curator ad hoc to represent Penney, filed an exception tp pent | 
it, on the ground that the matters and things therein set forth could not be ground 
enquired into and decided in this state of the proceedings. An answer wag a his 
also filed by him, in which he denied that Penney had ever taken possession gf § sishee 
any of the documents, titles, or evidences of debts set forth in the rule, or thathe for his 
was in any manner liable to the plaintiffs. On the trial of the rule, the only ey. assets 
dence offered by Penney, was the record of a suit of F. Beaumont v. Charles judgm 
Tiernan et al, in the Chancery Court of Mississippi. As nothing shows that nitted 
Penney ever insisted upon the decision of the exception or a trial by jury inthe First | 
court below, we are bound to presume that he must have waived both § sathor 
Under these circumstances, the rule was made absolute, and Penney, the lisa 
garnishee, ordered to deliver to the Sheriff, within ninety days, the assets thus and, © 
held by him for the purpose of satisfying the plaintiffs’ judgment against the of trus 
defendant; otherwise, to be held liable therefor. Penney having failed and BL 
neglected to comply with this order, a final judgment was accordingly rendered Jud 
against him in favor of the plaintiffs. He has appealed from both these judg. Les 
ments. 

In this court, Penney seeks the reversal of the judgments thus rendered 
against him on various grounds, among others, that the interlocutory judgment 
was never legally served upon him, nor was the Sheriff authorized by any 











legal warrant Or process either to require or to receive from him said assets, as ‘M. 

the writ of jieri facias issued at the time of the garnishment had been re- 

turned. Person: 
in ma 


After his appearance and joinder of issue on the rule, we think Penney was hike 
bound, without any further notice, either to comply with the order or to assign his er 
sufficient reason for his non-compliance. The return on the writ of fieri facias, 
the basis of the garnishment, shows that all the assets of the defendant in \" 
Penney’s possession was seized by the Sheriff, and notice thereof given toall 


the parties concerned. This was all that could be effected in the execution of Bo 
the writ during the pendency of the controversy between the plaintiffs and ‘ 


Penney, the garnishee. We do not think the garnishee could question the ae 
thority of the Sheriff under the interlocutory judgment. Hence it was imm Ig 
terial, as to him, whether the writ had been returned or not. But we do not - 
think that such return could have the effect of prejudicing the plaintiffs’ rights 
Under the Act of 1839, the property and effects of the defendant are deemed Le 
as levied upon by the Sheriff from the date of the service of the interrogatories 
on the garnishee. Such constructive seizure, therefore, exists in the present 
case. But it is insisted, that Penney was not in default, inasmuch as itisnot Ret 
shown that a copy of the order was in the hands of the Sheriff. It may be tok 
true, in tendering a compliance, the garnishee had a right to require such copy, 
but as such tender was not made, we do not think he has any reason to com 
plain. It is also objected, that the garnishee in his answer distinctly denied & 
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J in his possession any of the assets embraced in the schedule, with 
he exception of certain claims or debts due Tiernan, Cuddy & Co., which Twaxam. 
“gered the hands of lawyers in the whole south west, and in suit in many dif- 
at courts. A careful examination of the answers of the garnishee, in con- 
with the deed of trust, schedule and account, has led us to the conclusion 
hat he had at the time of the garnishment in his possession sufficient mer 
and effects belonging to the late firm of Tiernan, Cuddy & Co., 
satisfy the plaintiffs’ claim. But the right to apply these assets to the pay- 
peat of the plaintiffs’ judgment against Charles Tiernan is denied, on the 
that the latter had no authority to stand in judgment for the succession 
ghis deceased partners. This may be conceded, but we do not think the gar-, 
gishee can, under the circumstances, avail himself of it as a defence or shield 
fr his refusal to comply with the order of the court below. Whether those 
ssets may be legally sold under, or applied to the payment of the plaintiffs’ 
tor not, is a question which we think the garnishee cannot be per- 
mitted to raise in this case. It is perfectly clear, under the decree of the late 
fint District Court of New Orleans, Tiernan, as liquidator, was invested with 
gihority to apply the funds of the partnership to the payment of its debts. 
Itisnot denied, that the plaintiffs’ debt was a debt due by the partnership, 
sd, consequently, entitled to be paid out of its assets. In relation to the deed 
oftrust, it is clear that it cannot affect the rights of creditors in this State. 
BL 554; 3 An. 394; 17 L. 590. 
Judgment affirmed. 
La, J., dissenting. 
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Mackey & Morris v. C. DeBLanc—Ecaa et al. Warrantors. 


eae & sunsets ntcnsniaiasiaiaee 


Persons owning or chartering a steamboat, are bound by the acts of the Captain employed by them 
in matters appertaining to the regular business of the boat. 

foalso a planter for engagements entered into for him by his everseer acting strictly in the line of 
hisemployment. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

Michel & Gilmore, for plaintiff. C. Dufour, for defendant and appellant. 
@. Legardeur and St. Paul & Bouny, for the warrantors. 

Bocnanax, J. Plaintiffs sold Juan Y. De Egana, a merchant residing in 
New Orleans, a flatboat load of coal, deliverable at the Fanny plantation, be- 
Inging to Lgaiia, on the left bank of the river, thirty or forty miles below 
tym. The plaintiffs sent the flatboat down the river in charge of an agent, 
tho being driven to the right bank, when opposite the Fanny plantation, by a 
fg north east wind, tied up the boat to the bank in a position of safety, 
tai the next morning crossed the river and informed the overseer and manager 
ithe plantation of the arrival of the coal, and of the reason which detained 
itat the opposite side of the river, namely, the violence of the wind, which, by 
fis time, had increased to a gale. The overseer expressed great aniMety to 
lure the coal, as they were out of fuel for the making of the crop of sugar, it 
Ieing the 24th of December, and the grinding of the cane not completed. Con- 
tay to the opinion of the plaintiffs’ agent, who thought it advisable to wait 
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until the wind should subside, before attempting to bring the flatboat across 
the river, the overseer engaged the steamboat Red River, (then chartered by 
defendant and running for his account,) to tow the flatboat and her cargo of 
coal to the Fanny plantation, across the river, in the teeth of the gale of wing 
then blowing. 

On being applied to for this purpose by Norman, the overseer of Egana, the 
captain of the steamboat at first positively refused, on account of the great risk 
of sinking the flatboat; but was finally pursuaded to undertake the job, bya 
formal guaranty given him by the overseer in the name of Egana, the owner 
of the plantation, to be responsible for the value of the coal boat in case of ac. 
cident, the overseer adding his individual guaranty to the same effect. The 
result was what had been anticipated by many persons who have given their 
evidence, and feared by the captain of the steamboat himself. Notwithstand. 
ing every precaution used in approaching the flatboat to take her in tow, the 
contact between the steamboat and the flatboat, in the violent agitation of the 
elements at the time, was fatal to the latter, which was stove and sunk ing 
very few minutes, in deep water, being a total loss. Plaintiffs claim of defen- 
dant in this action the value of the coal, for what is termed in the petition, 
“the gross imprudence and carelessness of the commander of the steamboat in 
attempting to take the flatboat and tow her across the river.” The answer was 
a general denial. 

By an amended answer, the defendant specially pleads : 

1. That he is not personally liable for the acts and doing of Captain Loual- 
lier, the commander of the steamboat Red River, in the premises. 

2d. That if liable for the loss of the flatboat and coal in question, he is en. 
titled to call in warranty Juan Y. Egaia and Thomas H. Norman, upon the 
special warranty given by the latter in his own name and as agent of the for- 
mer, to Captain Louallier, against all risk and responsibility by reason of the 
attempt to tow the flatboat. 

Defendant accordingly calls said Egaia and Norman in warranty of this 
demand, and prays for such judgment over against them, as may be rendered 
against himself in favor of plaintiffs. 

Egana pleads the general issue; admits that Norman was his overseer ; but 
denies that he had authority to bind him in the manner alleged in the call in 
warranty. Lastly, he avers that the steamboat Red River was engaged by 
plaintiffs’ agent to tow the flatboat to the landing of the Fanny plantation, 
where the coal was to be delivered, and consequently the loss should be borne 
by plaintiffs. 

Norman’s representative (he having died in the mean time) pleads an excep- 
tion, which it is unnecessary to notice, and the general issue. 

The facts of the case we assume to be as we have stated them, having duly 
considered the conflict which certainly exists in the depositions of some of the 
witnesses, with the view thus taken. 

That conflict principally exists in relation to the very material fact of the 
agency of Burfield, in the employment of the steamboat Red River to tow the 
flatboat. Three witnesses, Vollman, Schernaider and Duncan, have been ex- 
aminedfor Norman, in relation to the conversation which took place between 
Burfield and Norman when the former came to the Fanny plantation and gave 
notice of the arrival of the coal. The testimony of these witnesses is irrecon- 
cilable with that of Burfield in some respects. But Duncan, the only one of 
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the three who was cross-examined, corroborates, on his cross-examination, the 


| datement of Burfield, that Norman had given to Burfield a paper or note for 


Captain Louallier, requesting him to take the flatboat in tow. And what cor- 
poborates still further the testimony of Burjfield is the fact, stated by no less 
than six witnesses, to wit, the captain, mate, two clerks, and two passengers of 
the steamboat Red River, that Norman came on board of the boat and engaged 
her to tow the flatboat, by solicitations urged against the objections of the cap- 
tain, and finally successful, through the proffer of a guaranty against responsi- 
bility. 

The circumstances of the hiring of the steamboat are abundantly proved by 
those witnesses, and the tacit participation or assent which would be implied 
from the conveyance by Burfield of Norman's letter to Captain Louallier, is 
wanting ; for it is proved that letter was never delivered. 

Two questions of law arise in the case in relation to the capacity of Loual- 
lier to bind defendant, and of Norman to bind Egaaa, in relation to the mat- 
ters involved in this litigation. 

We solve both those questions in the affirmative. 

It is admitted by the pleadings, that the steamboat Red River was chartered 
by the defendant for a coasting trade in the parish of Plaquemines. It is proved 
that she was running under this charter-party for account of defendant, and 
that the captain of the steamboat was employed (that is to say paid) by him at 
the time of this occurrence. Two witnesses, captains of boats in the same 
trade, show that the towing from one side of the river to the other, or down 
the river, of vessels conveying goods, &c., for planters, was a part of the regu- 
lar business of the Red River as a coasting packet in the parish of Plaque- 
mines. 

The other question of law, namely, the capacity of Norman to bind Egaia 
in the premises, is equally clear. The pleadings admit that Norman was the 
overseer of Eyana’s plantation. It is in proof that Norman had the entire 
control and management of this plantation. Zyzia, the owner, was never seen 
there by witnesses who constantly visited it for years on business. On other 
occasions similar contracts to this had been made by Norman for this planta- 
tion. Besides, it is plain from the evidence, that Norman was acting strictly 
in the line of his employment, in making a contract for the transportation of 
this coal from the other side of the river. It is proved that the coal was 
urgently needed for the use of the plantation. It is not for us to say what 
injury Norman may have anticipated to the crop confided to his care, from a 
delay of a few days in the delivery of this fuel. This consideration might, in 
his eyes, acting with an intelligent view of the interests of his employer, have 
been well worth the risk of the value of the flatboat load of coal. Norman 
was Egana’s agent for receiving and delivering of the coal. He was without 
authority to receive it any other place than at the plantation ; and in fact, his 
witnesses swear that he refused to accept delivery of it elsewhere. But it is 
not the less certain, that he engaged the steamboat to facilitate its delivery at 
the plantation, and that, as the only means of engaging the steamboat, he 
pledged the guarantee of his employer Eyava against any reclamation on the 
part of the owners of the coal, in the case of its loss. Under the circumstan- 
ces we consider Egana bound by this guarantee. It is admitted, as well as 
proved, that Norman was the manager of Egana’s plantation. That plantation 
Was cultivated in sugar cane and Norman was then engaged in taking off the 
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crop. The supply of fuel indispensable for that purpose was an essential part 
of his administration. The Civil Code, Article 2969, says: “ Powers granted 
to persons who exercise a profession, or fulfil certain functions of doing any 
business in the ordinary course of affairs to which they are devoted, need not 
be specified, but are inferred from the functions which these mandataries exer. 
cise.” 

It does not appear that plaintiffs were bound to make delivery of the coal gt 
any specified time. The coal boat was moored in perfect safety, when plaip. 
tiffs’ agent, Burfield, reported himself to Norman ; and Burfield was disposed 
to have kept his boat so moored, until the wind should have lulled, before at. 
tempting to make the delivery, which he could then have done without risk 
As we have seen, the agent of plaintiffs in no manner authorized and sanction. 
ed the attempt to tow the flatboat across the river. Indeed that fact, which jg 
disputed in argument, clearly results from the demand of a guarantee by Cap. 
tain Louallier from Norman. Why this guarantee, if the agent of the owners 
of the flatboat authorized her being taken in tow by the steamboat ? 

We are of opinion that plaintiffs have made out a case against defendant, as 
temporary owner of the steamboat Red River. The attempt to tow the flat- 
boat was an act confessedly of great imprudence and unauthorized by plaip- 
tiffs. C. C. 2295. 

We are likewise of opinion, that a contract of guarantee is proved against 
Mr. Egana, which obliges him to indemnify defendant for the consequences of 
the imprudent act which was the cause of plaintiffs’ action. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court, in favor of plaintiffs against defendant, be affirmed; that the judgment 
dismissing the call in warranty to Juan Y. De Egana, be reversed ; that defen- 
dant, Charles DeBlanc have judgment against said Juan Y. De Eyana for the 
sum of $2,579, and costs of the District Court; and that the costs of appeal 
be paid, one-half by defendant, and one-half by the warrantor, Egana. 


Voorutes, J., dissenting. The plaintiffs seek to make the defendant liable 
for the loss of a flatboat load of coal, which was sunk by the steamboat Red 
River on the 24th of December, 1853. It is alleged in their petition, that this 
coal was sent down by them to be delivered, a part at the Fanny plantation and 
the remainder at other plantations ; that on arriving in the neighborhood of 
the Fanny plantation, the flatboat was compelled, by a strong wind then pre 
vailing, to stop on the opposite shore; that the steamer Red River came to 
wards the flatboat on the 24th of December, 1853, whilst the same wind con- 
tinued to prevail, with the alleged intention of towing the same across the river 
to the Fanny plantation; and in doing so, came in collision with and instantly 
sunk the flatboat ; that under the circumstances it was dangerous and hazardous 
for the steamer to approach the flatboat, and that, in attempting to take and 
tow her across the river, the captain acted with gross imprudence and careless- 
ness, and was warned of the danger of approaching the flatboat, as he would 
inevitably sink her. 

The defendant, after pleading the general issue, avers, among other things, 
that when the steamer Red River stopped to land some freight at the Fanny 
plantation, on the 24th of December, 1853, Thomas H. Norman, the overseer 
and special agent of Juan Y. De Egana, in the exercise of his agency, told the 
captain that there was a coal boat on the other side of the river which he ur- 
gently required, as it contained coal for the use of the plantation, representing 





22385 38826 






















NEW ORLEANS, MAY, 1857. 







“that he would hold the steamer harmless in case of any accident; that this re- § Macner 
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anted | was the result of an understanding between Norman and the plaintiffs’ DeBiaxc. 









































gany | agent, who had charge of the flatboat. He also avers, that if he should be 
d not considered liable under the circumstances, that then Eyana and Norman are 
exer. pound to him in warranty, and therefore prays that they be accordingly cited. 
The testimony of Burjield, the plaintiffs’ agent, shows that he was compelled 
pal at by the force of the wind to land the flatboat opposite to the Fanny plantation 
lain. on the night of the 23d of December ; that in the morning at sun-rise he crossed 
0sed over to the Fanny plantation, where he remained about an hour. The wind 
re at- was then blowing lightly, but greatly increased until 1 o’clock p.m. Mr. Nor- 
risk, man told him that he would get the flatboat towed across, and directed him to 
‘tion- goto Mr. Duncan, the carpenter, and get an order from him upon the steam- 
h is poat Red River, authorizing him to tow the flatboat over, which he did; and 
Cap- with this order in his pocket, he went back to his flatboat, where he remained 
mers until she was sunk. They also gave him a flag to hail the steamer, but did not 
we it because the wind was too high. 

it, as Theodore Dietz testifies, that at the time the steamboat was approaching, he 
flat- saw the men on the flatboat preparing for receiving the steamer; they were 
lain- hauling ropes. 

Taking the testimony of these witnesses in connection with all the other cir- 
ninst cumstances, it would be unreasonable to come to any other conclusion than 
es of that suggested by the defendant’s answer, that the request of Norman was the 
result of an understanding between him and the plaintiffs’ agent. If such had 
trict not been the case, why did Burfield take the order and flag from the planta- 
nent tion? On approaching the flatboat, why the preparation for receiving the 
fen- steamer by hauling ropes, &c.? There is not a title of evidence which shows n 
the that Buryield ever made any resistance or objection to the act. On the contra- 
peal ry, it is evident that he stood on the flatboat awaiting the steamer to tow her 
across the river to the Fanny plantation, according to his understanding with 


able Norman. Hence, as the act was done with the permission of the plaintiffs’ 
Red agent, it is clear that the defendant cannot be considered as a trespasser. 

this But it is insisted by the plaintiffs that the defendant is liable, because the 
and loss was occasioned by the gross imprudence and carelessness of the captain. 

d of The evidence shows conclusively, that the captain declined at first to accept 
pre- the proposition of Norman on account of the peril, but afterwards assented on 
to- the grounds stated in the defendant’s answer. It is clear, according to the 


on- maxim “‘volenti non jit injuria,” that the defendant cannot be held liable to 

ver the plaintiffs for the loss of their boat load of coal. 

tly In regard to the question as to the liability of Zyana to the plaintiffs, it is 

ous clearly a matter which cannot be considered under the pleadings. A judg- 

und ment in favor of the defendant in the present suit, must necessarily operate as 

Dag. a discharge to him on the claim in warranty. 

uld Lam, therefore, of opinion that the judgment of the court below ought te 
be reversed and given in favor of the defendant. 

BB, 
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State v. Joun Ronrriscat and Mrs. Jonn Rourriscut, alias Carga. 


RINE Dosier. 


Where testimony had been given without objection, as shown by the bill of exceptions, and its ex. 
clusion had, therefore, become impossible, the Jury being already in possession of it— Held: That 
a motion to exclude such testimony was unmeaning and was properly overruled. 

In providing against the crime of arson. the statute makes no distinction in reference to the owner. 
ship of the house, whether belonging to the accused or to a third person, 

The Judge @ quo did not err in admitting evidence that another and different firing of the premises 
had taken place three or four weeks previously to the firing charged in the indictment, and under 
circumstances tending to throw suspicion on the defendants of the same crime they are now 
charged with, and of which testimony had already been offered to the Jury. 

It is competent for the State to prove by a witness that the defendant had offered such witness ¢ 
bribe to swear falsely that certain other witnesses, who had testified on the part of the State, had 
threatened to burn defendants’ house the day before the fire testified to by them. It is not a suf- 
ficient ohjection to such evidence, that the defendant had not introduced any testimony. The eyi- 
dence objected to did not purport to rebut or discredit any evidence which it was anticipated the 
accused were about to offer. 

A verdict in a capital case of “ guilty without capital punishment,” is justified by the 25th section of 
the Act of 1855, relative to criminal proceedings. 

The endorsement of the name of the offence on the indictment, is no part of the finding of the Grand 
Jury. 

The ruling of the late Court of Errors and Appeals, that the term felony is unknown to the laws of 
Louisiana, was an unadvised dictum, and is not concurred in by this court. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
E. W. Moise, Attorney General, for the State. E. Abell and G. Schmidt, 
for defendants and appellants. 


Bucnanan, J. The defendants were indicted and convicted under the 46th 
section of the Act of 1855, (Session Acts, p. 137,) Mrs. Rohfrischt of “felon- 
iously, wilfully and maliciously ” setting fire toa mansion-house, and John Roh- 
Jrischt of counselling, procuring and commanding the said Mrs. Rohfrischt 
“the said felony in manner and form aforesaid to commit.” 

The case comes up upon six bills of exceptions and a motion in arrest of 
judgment. 

The first bill of exceptions states that a witness testified he was clerk of an 
insurance company in which John Rohfrischt, the accused, insured the coffee- 
house No. 8 Poydras street, called the Live-Oak Coffee-house, and that said 
contract was in writing. Whereupon defendants, through their counsel, moved 
the court to exclude this testimony from the Jury then and there sworn and 
empannelled to try the cause ; which motion was overruled. . 

This motion was unmeaning. The bill shows that the testimony had already 
been given without objection, and its exclusion had therefore become impos- 
sible, the Jury being already in possession of it. 

The second exception is to the refusal of the Judge to charge the Jury “if 
they believed, from the testimony, the house burnt was the house of the de- 
fendant John Rohfrischt, or that of his wife, the accused could not be convict- 
ed of the offence charged.” 

The Judge properly refused to give this charge. The statute under which 
the defendants were prosecuted makes no such distinction as is here presented. 
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The third bill of exceptions, as it appears in the transcript, is unintelligible. 
The fourth bill is to the admission of evidence that another and different 
firing of the premises of defendants had taken place three or four weeks pre- 
yiously to the firing charged in the indictment, and under “ circumstances 
tending to throw suspicion on defendants of having committed the same crime 
for which they were here and at this time indicted and charged, and of which 
testimony had already been offered to the Jury.” The ruling of the court was 
correct, upon the authority of State v. Patza, 3d An. 512. 

The fifth bill of exceptions is to the admission of a witness to prove that he, 
the witness, had been offered by the defendant John Rohfrischt a bribe to false- 
ly swear that certain other witnesses of the State, who had testified on the 
trial, had threatened to burn the house of defendant the day before the fire 
testified to by them; to which the defendants objected, “ because they had as 
yet introduced no testimony.” 

No authority has been quoted in support of this objection, and no good reason 
is perceived why the State might not prove this fact as a part of its case, before 
the accused offered their testimony. The evidence objected to did not purport 
to discredit or rebut any evidence which it was anticipated the accused were 
about to offer. ; 

The sixth bill of exceptions is imperfect and unintelligible in the transcript. 

Defendants moved to arrest the judgment on the ground that the verdict 
“guilty without capital punishment,” is equivalent to a verdict of not guilty 
of the offence charged in the indictment, because the statute in such case made 
and provided, declares that any person who shall be convicted of such offence 
shall suffer death. 

The law is as stated. But the verdict is justified by the 25th section of the 
Act of 1855, relative to criminal proceedings (page 154 Session Acts). 

Various other objections have been made in argument by the counsel of the 
accused to the regularity and legality of the proceedings in the nature of as- 
signments of error, which we next proceed to notice. 

The indictment is endorsed “ Arson ”—‘“ A true bill,” and it is said that it 
rsults from such endorsement that the common law definition of “arson” 
must govern this case. The endorsement of the name of the offence of which 
the prisoner is charged on the back of the indictment, is no part of the finding 
of the Grand Jury. 1 M. R. 221; 2 An. 924; 3 An. 154. 

The averments of the indictment “before the committing of the said felony,” 
and “did counsel, &c., the said felony” are objected to; it being argued for 
defendants, on the authority of Charlot’s gase, in 8th Robinson, that the term 
felony is unknown to the laws of Louisiana. Although the late Court of Er- 
rors and Appeals did hold that language in the case quoted, yet it was an un- 
advised dictum. The term felony occurs in many of our statutes, antecedent 
tothat opinion. It is only necessary to cite the territorial statute of crimes 
and misdemeanors of 1805 and the supplementary statute of 1818. (Bullard 
& Curry, 245, 260, 261.) See also the Acts of 1855, p. 172, section 2, which 
prescribes the use of the word “feloniously” in an indictment for the offence 
therein spoken of. 

It is also objected in argument, that it appears from the face of the indict- 
ment, that the defendant, Mrs. John Rohfrischt, alias Catharine Dobler, com- 
mitted the offence by order of her husband. Without going any further into 
the argument on this head, it suffices to say that the indictment does not charge 
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frame or allege that the two defendants are husband and wife. The designation? 7 
Rouraiscar. the female defendant as Mrs. John Rohfrischt does not amount to sucha, 
averment, even if it stood by itself. But it is coupled with an alias, ‘ 

Judgment affirmed, with costs. 


Succession or ‘THorame—Opposition of Mytne Asy.um, appellant, 


In interpreting a will, the intention of the testator must be ascertained as far as practicable, and 
regard will be had to all the facts and circumstances under which the will was made. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. & E. Bermudez, for Mylne Asylum, appellant. H. Griffon, for the 
executors. J. d& A. Pitot and A. Roberts, for St. Mary’s Catholic Orphan 
Asylum. . 


Bucnanan, J. Jean Pierre Thorame, by his will made in Paris, and duly 
admitted to probate and execution in New Orleans, devised and bequeathed 
one-third of the net total of his estate to the asylum for male orphans estab. 
lished in the Third District of the city of New Orleans. 

There are two charitable corporations answering the description of this clause 
of the will of Thorame, both being located or established within the corporate 
limits of the Third District of New Orleans. Each of these institutions claims, 
to the exclusion of the other, to have the benefit of this legacy. 

The corporate appellation of one of these claimants is ‘“‘ The Mylne Asylum- 
for Destitute Orphan Boys.” 

That of the other is ‘“ The St. Mary’s Catholic Orphan Boys Asylum.” 

In interpreting this will, our first duty is to ascertain, as far as practicable, 
the intentien of the testator. C. C. 1705. 

And in the outset of this investigation we are satisfied that the intention of 
Thorame was to make one orphan asylum, and no more, the object of his boun- 
ty ; the singular number of the substantives “hospice” and ‘“‘asyle” being 
the grammatical form of an olographic will, whose every sentence bespeaks its 
author to have been a man of education and of high intelligence. The clause 
of the will which is the subject of consideration, is, indeed, a model of diction 
as well as of sentiment; a noble thought finely expressed. It reads as follows: 

“ Je donne et légue le tiers du total net de ma succession a l’hospice ou asyle 
des orphelins dont l’institution est établie dans le Troisiéme District de la 
Nouvelle-Orléans, en témoignage de ma reconnaissance pour la terre hospita- 
liére qui, aprés l'année 1815, dont lés événements politiques d’Europe avaient 
brisé une carriére pleine d’e8pérances, est venue m’offrir les moyens d’en créer 
une nouvelle et d’acquérir honorablement les biens que je laisse aprés_ moi.” 

It is apparent that the testator had a particular asylum in view. The Dis 
trict Judge concluded from the evidence that the contemplated object of the 
testator’s charity was the St. Mary’s Catholic Orphan Boys’ Asylum, and we 
think the balance of probabilities preponderates strongly in favor of that inter- 
pretation. 

The testator was a resident of New Orleans from the year 1817 to the year 
1835 or 1836. Having amassed a competency by the industrious exercise of 
an honorable profession, he left this city in 1835 or 1836, and spent the remaim 
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“ih. Thorame was thus absent in person, yet his relations with this country 
| and with the city of New Orleans were intimate and continuous to the end of 
his existence. 

He describes himself in his will as a naturalized citizen of the United States, 
and makes particular mention of the day of his naturalization and of the court 
in which he was naturalized. His fortune remained, to the day of his death, 
invested in real estate, bank stock and mortgages in the city of New Orleans, 
administered by agents with whom we must presume he was in constant cor- 
respondence, and besides whom we find mentioned in the will and in the testi- 
mony on trial the names of many respectable citizens of New Orleans, with 
whom the testator was on terms of intimacy. 

It is thus perceived that Mr. Thorame had abundant opportunities of being 
well informed in relation to the charitable institutions existing in the Third 
District of the city of New Orleans at the time of making his will, which was 
the 15th October, 1854, nearly two years previous to his death. 

Weare next to enquire to which of the two institutions which claim to be the 
abject of this charity, it is most likely, from the evidence, that Mr. Thorame's 
attention should have been directed, either by personal observation during his 
sojourn in New Orleans, or by his correspondents, after his departure ? 

The Mylne Asylum for Destitute Orphan Boys certainly came into existence 
after Thorame’s departure from Louisiana. It was founded by the last will of 

Alecander Mylne, whose succession was opened in October, 1838, and was in- 
corporated by Act of the Legislature of February, 1839. This asylum is proved 
tohave been first opened in June, 1839. It was discontinued a short time 
afterwards, and remained closed until the 15th August, 1854, when it was re- 
opened, and from that time to the present, it has supported about thirty orphans 
atatime. This asylum was richly endowed by the will of its founder, and is 
now in the possession of property estimated at $24,000. 

The St. Mary’s Catholic Male Orphan Asylum was incorporated by the Legis- 
lature of this State in March, 1836, under a different name, and may therefore 
have been in existence previous to Thorame’s departure from Louisiana. It 
was founded by an association of charitable persons, has been in active opera- 
tio from the date of its incorporation, without intermission, and has always 
depended solely upon contributions of its corporators and upon collections 
made for its benefit at religous ceremonies and elsewhere. It has also received 
sistance from the city, and is the institution to which the Mayor, as dispenser 
of the municipal charity, has been in the habit for many years of sending des- 
titute male orphans for shelter and sustenance. With means thus derived en- 
tirely from voluntary contributions, and under the superintendence of an aged 
and respectable citizen, Mr. Anthony Rasch, who has for many years devoted 
himself to this work, this institution shelters and supports upwards of two 
hundred male orphans of all ages, from the earliest infancy to fourteen years. 

Established at first on the Bayou St. John, within the Second District of this 
tity, the St. Mary’s Catholic Boys’ Asylum was removed in April, 1840, to the 
Third District, where it has ever since remained. 

With these facts before us, we cannot doubt that the St. Mary’s Asylum was 
that which was intended by the testator. In point of fact, the Mylne Asylum 
had no actual existence for the purposes of its foundation until within precisely 

two months of the period when 7 horame penned his will on the other side of 
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of his days in Paris, where he died on the 7th June, 1856. But, although rl or 
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of its rival, at the end of the two years of its existence, (when the witnesges 
testified in this cause,) renders it more than improbable that it could haye Ps 
quired a notoriety, at the end of the two months, which would have procured 
for it from Mr. Thorame the title of the asylum for male orphans established 
in the Third District. 

Judgment affirmed, with costs. 


Strate v. Apam Scorr and Tueresa Smetser. 


Where, at request of prisoners’ counsel, the Judge charged the jury that they were the judges of the 
law as well as of the facts, that this was the law of the case and of the State, as decided by the 
Supreme Court, but added, that in his opinion, it was “ bad law”—Held : That the accused was 
not prejudiced by the Judge’s expressing his personal opinion against the law. 

His telling the jury that this was the law of the case before them, was equivalent to telling them that 
his private opinion, in regard to the correctness or policy of the law, should not weigh with them, 
but they must take the law as expounded by the Supreme Court. 

But the charge as given, without qualification, conceded too much tothe prisoner, and did not re. 
present accurately the ruling heretofore made by this tribunal upon the point in question. The 
jury are not judges of the law and facts in the same sense. They are exclusively judges of the 
facts; but of the law only subordinately. They may find a general verdict of guilty or not guilty, 
and on so doing must pass upon the law as well as the fact. But, while they are under no com- 
pulsion to take the instructions of the court as law, they are expected to apply the law as ex- 
pounded by the court to the facts which they may find. 

The omission of the Judge to charge some matter which may occur to the counsel as favorable to 
the prisoner, but which the Judge was not asked to give in charge to the jury cannot be regarded 

as error. 

The Supreme court can only act in criminal cases upon matters which appear by bills of exceptions 
or assignments of error. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
£. W. Moise, Attorney General, for the State. A. P. Field, R. Hunt 
and R. H. Browne, for the accused. 

Sporrorp, J. The prisoner Scott, convicted of murder, and sentenced to the 
penitentiary for life, has appealed to this court. 

His counsel asked the judge who precided at the trial to charge the jury, 
** that they were judges of the law as well as of the facts,” when the Judge re 
marked, “I will charge you, gentlemen of the jury, that that is the law of this 
case, that it is the law of the State of Louisiana, as decided by the Supreme 
court ; though, in my opinion, it is bad law.” To this a bill of exceptions was 
taken, and it is now contended that the verdict should be avoided on account 
of the remark of the Judge, that the law, as he understood it to have been de 
cided by this court, was ‘“ bad law.” 

We do not think so. Assuming, what is not strictly correct, that this court 
has ever said that it would be right to tell a jury “ that they are judges of the 
law as well as of the fact in a criminal case,” without adding any explanation 
as to the relative provinces of the court and jury, we cannot perceive that 
the prisoner was prejudiced by the District Judge’s expression of his personal 
opinion that, this law was “bad law,” for he at the same time told the jury 
that whether good or bad, é¢ eas the law of the case before them, which was a8 
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much as to tell them that his personal opinion of the correctness or policy of 
the law should not weigh with them, but they must take the law as expounded 
by this court. 

But, we think the learned Judge misapprehended the opinion of this court, 
snd, by the unqualified charge he gave, conceded more to the prisoner’s counsel 
than was necessary. 

We have said that, “in criminal, as in civil cases, the jury are judges of the 
law as well as of the facts; but not in precisely the same sense.” They are 
the exclusive judges of the facts; they are, subordinately, judges of the law, 
because a general verdict of “ guilty” or “not guilty,” requires a decision upon 
both law and fact. But it would be absurd to require the Judge to instruct 
the jury in the law governing the case, and then say they may pay no heed to 
it, if it suits their caprice to overrule it; it would be absurd to allow the 
prisoner to except to the charge of the Judge and ask this court to reverse a 
yerdict of guilty merely because the Judge erred in his charge. If under the 
theory of our law, a charge by the court was nothing more than an argument 
of counsel, to be heeded or not by the jury as it happened to strike their judg- 
ment. The jury should listen attentively and respectfully to the law, as ex- 
pounded by the court, because they are expected to apply the law, as thus 
expounded, to the facts which they may find. They are not under a compul- 
sion to take the instructions of the court as law; but they are expected to do 
so, and it must be an extraordinary case indeed where they would be justified 
in disregarding the instructions of the Judge, who sits indifferent between the 
State and the prisoner, the authorized expounder of the law. If the jury as- 
sume to interpret the law in opposition to the charge of the Judge, there is no 
remedy even if justice be outraged thereby ; if they heed the instructions, and 
the instructions are right, justice is done; if they are wrong and prejudicial to 
the prisoner, he has his remedy by a bill of exceptions and an appeal. See 
State v. Ballerio, 11 An. 81; State v. Scott, 11 An. 429; Tresca v. Maddoz, 
11 An. 206 ; Bostwick v. Gasquet, 10 Rob. 81. We think some such explana- 
tion as this should be added when a court instructs the jury that they are 
judges of the law and the fact. 

The prisoner excepted that the Judge in his charge (which comes up in 
writing), intimated his opinion that the accused was guilty of murder, and sub- 
stantially urged a conviction. We are unable to gather these inferences from 
acareful perusal of the charge. The remarks are all of a general character, 
and are not objected to as being incorrect in any detail. If there were other 
remarks pertinent to the case and favorable to the prisoner which might have 
been made, the counsel of the prisoner had a right to suggest them to the court 
and ask the court to give them to the jury. The Attorney General is correct 
in asserting, that ‘the omission to charge some matter in the mind of the 
prisoner’s counsel that might have been useful to the prisoner, cannot be re- 
garded as error, for the court can have no knowledge of the unexpressed views 
of counsel.” 

We are without jurisdiction to reverse the action of the J udge upon the mo- 
tion for a new trial, or to avoid the verdict, upon other grounds than those 
which appear by bills of exceptions or assiguments of error. No bill of ex- 
ceptions was taken to the objectionable remark of the Judge, made before the 
trial was concluded, and we cannot notice it. 

The judgment is, therefore, affirmed, with costs. 
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Merrick, C. J., dissenting. Iam inclined to think the charge given way | 


equivalent to an intimation to the jury that the decision of the Supreme - 
was not law, in the opinion of the Judge of the lower court. 

For the reason stated in my opinion in the Ballerio case, I think the 
ought to have been informed that they were judges of the law and the fact, 
without the qualification annexed by the Judge. 





New Orveans, Jackson aNnD Great NorrHEeRN RatLroap Company 9, 
Tuomas B. Lea. 


The certificate of the secretary of an incorporated company, bearing its seal, affords prima facie 
evidence of the facts therein stated. The court is bound to presume, from such Certificate, that 
legal notice was given to the stockholders of the company of a meeting of which they were entitled 
to be notified. A special tax was imposed in aid of the corporation, the holders of the tax receipts 
to become stockholders in the company for the amount thereof. Held: That the payment of the 
tax does not release the stockholders from the obligations contracted by them under the charter, 
Instalments of the subscription of the stockholders, fixed and required to be paid in by resolutions 
of the Board of Directors, cannot be regarded as open accounts, and prescribed against as such, 

Such instalments may be considered at least as equal te accounts stated. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
George W. Christy, for plaintiffs. W. J. Vason, for defendant and ap- 
pellant. 

Voorutrs, J. This suit is brought to recover from the defendant the sum of 
$1000, amount of his subscription to forty shares of the capital stock of the 
New Orleans, Jackson and Great Northern Railroad Company. 

The action is resisted by the defendant on several grounds, one of which is 
that the plaintiff, although bearing the same name, is not the same company 
to whose capital stock he subscribed, but a company since created by a Legis- 
lative Act entitled “‘ An Act to incorporate the New Orleans, Jackson and Great 
Northern Railroad Company,” into which the former was merged, and the terms, 
conditions and stipulations of its charter materially altered, by extending it 
from a limited to a perpetual corporation, increasing its capital stock from three 
to eight millions of dollars, and removing all restrictions upon the powers of 
the President and Directors, so as to lead to other changes as to the manner of 
subscribing to and paying for the the stock and constituting the Board of Di 
rectors, &c. 

The New Orleans, Jackson and Great Northern Railroad Company was i» 
corporated under the legislative Act, entitled “‘An Act for the organization of 
corporations for works of public improvement and utility,” approved March 
11th, 1852. Under the 5th section of that Act, the stockholders of any cor 
poration, at a general meeting convened for that purpose, are authorized to 
make any modification, addition, or change in their act of incorporation, with 
the assent of those representing three-fourths of the stock at such meeting. As 


.that section must be considered as constituting a part of the charter of the 


company to which the defendant is a party, it is, therefore, binding upon him; 
moreover, the 9th section of the charter itself provides, “ that all meetings of 
stockholders called for the purpose of increasing or diminishing the capital 
stock of the company, or for any of the purposes enumerated in the 5th section 
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| gfthe Act of the 12th of March, 1852, shall be composed of persons holding in ee R. R. 
 gheir own right, or as agents for others, at least three-fourths of the stock of the Lea. 
company, in order to take valid and binding action in the premises.” 

The question then recurs, were the amendments to the charter of the com- 
pany under the legislative Act of the 22d of April, 1853, assented to or sanc- 
tioned by the siockholders? The evidence shows that at a general meeting of 
the stockholders of the company, held on the 30th of April, 18538, they were 
submitted to the consideration of said meeting and sanctioned by the vote of 
stockholders representing 19959 shares, more than three-fourths of the entire 
stock of the company, and that none of the stockholders voted against them. 
But it is objected by the defendant, that the proof on this point is defective and 
insufficient. Wedo not thinkso. The certificate of the secretary, bearing the 
seal of the company, affords, in our opinion, prima facie evidence of the facts 
therein stated. Angell and Ames on Cor., § § 635, 679. The onus was, there- 
fore, on the defendant to show the falsity of the certificate in this case, and he 
has not attempted to do so. It is argued from the fact that the meeting was 
held only a few days after the passage of the legislative Act, that legal notice 
was not given to the stockholders of such meeting. Weare bound to presume 
from the certificate of the secretary of the company that such notice was given. 
We can perceive no good reason why it could not have been done prior to the 
passage of the Act, the provisions of which the stockholders had doubtless been 
apprised, previous to their enactment. The objection that the amendments 
a were not sanctioned by the requisite number of votes, appears to us to be 
equally untenable. The charter provides that, “the corporation shall go into 
a of operation and be organized so soon as shares of stock to the amount of $300,000 
the shall have been subscribed.” The subscription to stock by private individuals 
at the date of the trial below, as shown by the evidence, amounted to $617,000, 
h is equal to 24,680 shares. At the time of the meeting, neither the State nor the 
any city had subscribed to stock in the company. The Acts autorizing them to 
subscribe were passed, the one relating to the State on the 28th of April, 1853, 
and the other to the city, on the 15th March, 1854. There is no proof of any 
previous subscription either by a parish or municipal corporation under the 
provisions of the legislative Act of the 12th of March, 1852. Had such sub- 
scription existed, the burden was on the defendant to have shown it. The 
other objection urged in connection with this ground do not appear to us per- 
tinent to the subject-matter in controversy or defence to the action. 

Di The second ground of defence may be considered, we think, as a corollary of 
the preceeding one. 

The third ground urged by the defendant is, that since his subscription a 
special tax has been levied by the Common Council on his real estate and slaves 
in the city, for the benefit of the plaintiff, in pursuance of a legislative Act, to 
be collected annually for twenty years, on account of which he has already 
paid the sum of $396 50, which he is entitled to have imputed to the payment 
ofany just debt that he may be legally liable to the plaintiff for; and, more- 
over, that he is discharged from his subscription in consequence of said tax, 
which he also urges to be illegal and unconstitutional. Under the law and city 
ordinance, holders of such tax receipts become stockholders in the company 
for the amount thereof. The stockholders of the company were not, as we are 
aware of, exempted from the payment of the tax thus levied, nor can ‘such pay- 
ment have the effect of releasing them from the obligations which they have 
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Jacxsox R. R. contracted under the charter. The question as to the legality and constitution. 
o. 


Lea. . 


ality of the tax is a matter in our opinion which cannot be properly considered 
between the parties to this action. 

The prescription of three years is also interposed by the defendant as a bar 
to the action. The written contract of the defendant is for the payment of g 
specific sum of money, to be payable or exigible by instalments as should be 
required under the terms of the charter, Instalments of the subscription of 
the stockholders, fixed by resolutions of the Board and required to be paid in, 
cannot, in our opinion, be viewed in the light of open accounts, to which the 
prescription invoked under the statute of 1852 is applicable. Such instalments 
may be considered at least as equal to stated accounts. 4 An. 197; NW. 0. J, 
& G. N. R. Co. v. Estlin, ante p. 184. 

Judgment affirmed. 





Strate v. H. B. Exus et al. 


The State may appeal in criminal cases where the indictment, charging an offence punishable 
with death or imprisonment at hard labor, has been quashed before trial, or held bad upon a 
demurrer. 


Where there is a discrepancy between the English and French texts of a statute, the former must 
prevail. 

The English text is emphatically the Jaw. It was intended and is required that the laws should be 
published and thus promulgated in both languages; but they are enacted, as required by the Con- 
stitution, in the language in which the Constitution of the United States is written. A bona fds 
translation into French, and publication of the original and translation, is all that is required; 
and a mistake in the translation is in the same category with a typographical error. 

A person present aiding and abetting at the commission of an offence is a principal, and may be 
punished as such ; (overruling the decision in the case of the State v. Hendry, 10 An. 207) 


PPEAL from the District Court of St. John the Baptist, Duffel, J. 
E. W. Moise, Attorney General, for the State. St. If. Berault, for de- 
fendants. 

Sporrorp, J. The State has appealed from a judgment of the Fourth Judi- 
cial District Court, quashing an indictment preferred against the defendants for 
an alleged assault with a dangerous weapon, and inflicting a wound less than 
mayhem upon one Joseph Vicknair. 

The appellees have moved to dismiss the appeal, upon the ground that the 
State has no right of appeal in criminal cases. 

Under the Constitution of 1812 the Supreme Court had no criminal jurisdic- 
diction. The evils resulting from an unsettled and discordant administration 
of the criminal law by a multitude of tribunals, each empowered to decide in 
a last resort, were found to be so great that in 1843 a special court was erected 
with appellate jurisdiction in this class of cases, whose decisions were reported 
as authoritative expositions of the criminal law for the guidance of courts of 
the first instance. The court was called ‘a Court of Errors and Appeals in 
Criminal Matters.” 

The second section of the Act constituting it provided that ‘this court shall 
have only appellate jurisdiction, with power to review questions of law; which 
questions shall be presented by bills of exceptions taken to the opinion of the 
Judge of the lower court, or by the assignment of errors apparent on the face 
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of the record, taken and made in manner and form as now provided for by law 
for appeals in civil cases.” Buus, 

The fifth section provided “that said court shall have jurisdiction of all ques- 
tions of law arising in the progress of any prosecution for violation of any penal 
law of the State, where the punishment may be death or imprisonment at hard 
labor.” Acts of 1843, 59. 

Under this law the question arose, in a case quite parallel to the present, 
whether the State had a right to appeal as well as the accused. And it was 
held that the right of appeal existed in favor of the State from a judgment 
quashing an indictment. State v. Jones, 8 Rob. 573. 

In the subsequent case of the State v. Jones, 8 Rob. 617, an appeal taken by 
the District Attorney from a similar judgment was entertained without question. 

The Constitution of 1845, for the first time, invested the Supreme Court 
with criminal jurisdiction in certain specified cases. In Article 63 it was de- 
clared that the Supreme Court should have appellate jurisdiction only, in crimi- 
nal cases on questions of law alone, whenever the punishment of death or hard 
labor may be inflicted, or when a fine exceeding three hundred dollars is actu- 
ally imposed. 

The phraseology of the corresponding Article in our present Constitution is 
slightly different. This court’s appellate jurisdiction extends “to all criminal 
cases on questions of law alone, whenever the offence charged is punishable 
with death or imprisoment at hard labor, or when a fine exceeding three hun- 
dred dollars is actually imposed.” Constitution of 1852, Art. 62. 

In 7 An. 40, (State v. Cheevers,) our predecessors entertained an appeal on 
| behalf of the State from a judgment quashing an indictment. This was under 
| the Constitution of 1845. In 10 An 207, (State v. Hendry,) we entertained a 
| similar appeal under the present Constitution. In neither of these cases, how- 
ever, does there appear to have been a question made as to the right of the 
State to appeal. 

We see no objection to the practice, provided it is limited to the class of cases 
found in the precedents, to wit: those where the indictment has been quashed 
before a trial, or held bad upon a demurrer, and where it purports to charge 
an offence punishable with death or imprisonment at hard labor. 

If the prisoner has not been tried he has not been in jeopardy, and if a new 
indictment could be preferred after a prior one for the same offence has been 
quashed, there can be no greater danger in reinstating an indictment which has 
been erroneously quashed before a trial upon the merits. 

The motion to dismiss is, therefore, overruled. 

The appellants were indicted under the 11th section of the crimes Act of 
March 14th, 1855, (Session Acts, p. 131,): ‘‘ Whoever shall, with a dangerous 
weapon, or with intent to kill, inflict a wound less than mayhem upon another 
person, shall, on conviction, be imprisoned not exceeding two years nor less 
than six months, with or without hard labor, and fined not exceeding one thou- 
sand dollars.” 

The French translation of this law in the Act of 1855 differs in two particulars 
from the English text: the copulative e¢ is used instead of the disjunctive or in 
the first clause, making it necessary for the use of a dangerous weapon and the 
intent to kill to concur, in order to constitute the offence; and the phrase “‘ wound 
less than mayhem,” is translated “‘blessure qui la priverait de l’usage de l'un de 
ses membres,” which would amount to mayhem. 
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The Act of March 14th, 1855, is a part of the revisory legislation of that 


year, and it appears that the errors of the old translation of the Act of 16g 
have been copied and perpetuated in the new law. 

The objection is now taken that, as the two texts are incompatible, thers ip 
no law whatever upon the subject matter; because the Constitution requing 


(Art. 129) that “the Constitution and lene of the State shall be promulgated : 


in the English and French languages.” 

If this constitutional provision is, as contended by the appellees, not dire. 
tory merely but mandatory, we do not see how it can avail them. For if the 
Act of 1855 has no binding force as to the class of offences charged, then the 
Act of 1829, from which a portion of it was taken, has not been repealed quad 
that class of offences; for it is only laws upon the same subject matter upm 
which a provision is made in the new law that are repealed: and the argument 
of the appellees is, that the new law, being self-contradictory, goes for naught 
as to assaults with a dangerous weapon and assaults with intent to kill, and in. 
flicting a wound less than mayhem or equivalent to mayhem. 

But we do not think the argument admissible. The old provision of the 
Constitution of 1812 and 1845 has been retained in our present Constitution; 
“The laws, public records, and the judicial and legislative written proceedings 
of the State shall be promulgated, preserved and conducted in the language in 
which the Constitution of the United States is written.” Constitution of 1812, 
Art. vi, sec. 15; Constitution of 1845, Art. 103; Constitution of 1852, Art. 100, 
We know that the practice of the legislative department under this provision 
has been to introduce and carry through the various stages of legislation bills 
in the English language alone. They are translated into French for enrollment 
by a clerk, but the statutes are adopted in the English only. They are not 
even required by the Constitution to be translated before receiving the Gov- 
ernor’s signature. 

The English text, therefore, of our ordinary statutes is emphatically the law. 
The French version is not the work of the two Houses and the Governor, but 
is a mere clerical labor, its correctness depending upon the skill and accuracy 
of the clerk employed. 

Now, when the Constitution of 1845, in Article 132, introduced the provision 
that the laws should be promulgated in the English and French languages, it 
certainly did not intend to detract from the authoritative force of the English 
text in which, by a previous provision, (Art. 103,) it had declared the “legis- 
lative proceeding” should be “conducted.” It intended no more than that the 
laws passed in English should be translated into French before promulgation, 
and that the original and the translation should then be published and thus 
promulgated together. The English text was still to continue the law as ex- 
pressed in the identical words of the law-maker. The French was to be only 
a translation of that law done by aclerk. The English was to be the original, 
the French a copy. 

The promulgation of laws is an executive function. The mode of promulg+ 
tion may be prescribed by the Legislature, and differs in different countries and 
at different times. ‘‘ Elle consiste, en réalité, dans l’opposition faite par le chef 
de l’Etat, de la formule qui ordonne !’exécution de la loi.” 1 Marcadé, No. 28 

Promulgation is the extrinsic act which gives a law, perfect in itself, exect- 
tory force. Unless the law provides that it shall be executory from its passage 
or from a certain date, it is presumed to be executory only from its promulgs 
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ton.” Buhol v. Boudesquie, 8 N. 8. 483; Merchants’ Bank of New Orleans, 
@ An. 68; C. C., Articles 4,5, 6and7. The printing of a law is not its pro- Euus. 
pulgation. 

By our present statute, (Act of 1855, 341,) which is substantially a reénact- 
ment of the law of 1827, (page 172,) “all laws enacted by the Legislature of 
this State shall be considered promulgated at the place where the State gazette 
js published, the day after the publication of such laws in the State gazette, 
and in all other parts of the State thirty days after the publication. 

But it is to be presumed that when the framers of the Constitution declared 
that the laws should be “ promulgated” in English and French, they used the 
term as synonymous with the word “published.” The question then is, have 
the laws been “published” in the English and French languages? The par- 
ticular law in question is the “Act relative to crimes and offences,” approved 
March 14th, 1855. That law, composed of 127 sections, enacted in the English 
Janguage only, but translated by a clerk into French, has been published in the 
State gazette, in the English in which it was passed and in the French into 
which it was translated by the clerk. 

Can a few blunders of the translating clerk vitiate the law? We think not. 
The English text is paramount, and the tribunals are authorized to correct the 
translation if erroneous. The translation was not the act of the law-maker, 
and we are not bound by it. See the cases upon this mistranslation, State v. 
Miz, 8 Rob. 549; also 9 An. 313; 10 An. 141. 

Still less do we think that these blunders make the promulgation void. Such 
errors are inevitable. Human language, at best, is an imperfect medium of 
human thought. The greater part of the time of courts is consumed in trying 
to find out what the Legislature meant, even where courts and Legislature 
speak the same vernacular. The difficulty is doubled when ideas obscurely 
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expressed in one language are to be turned into another. If the error of a 
translating clerk can destroy or change the law, he holds the most important 
office in the State, with a veto power larger than that of the Governor. We 
do not think the Constitution contemplated a verbal exactness in the promul- 
gation of laws, and that it suffices if there has been a bona fide translation of 
the original statute into French, and a publication of the original and the trans- 
lation in the State gazette. 
Clerical and typographical errors in the publication do not impair the validity 
“of the law, which is to be found in the rolls themselves. And an error of trans- 
lation should, we think, be placed in the same category. We therefore con- 
clude that the law “relative to crimes and offences,” notwithstanding a few in- 
accuracies of translation, has been promulgated in French and English in the 
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+ | sense of the Constitution. 

It was because the District Judge thought differently that he quashed this 
indictment. 

But two of the defendants, Derby and Edringten, contend that they should 
be discharged, because they are accused as aiders and abettors to a crime (in- 
flicting a wound less than mayhem) which does not admit of accessories, and 
they rely upon the case of the State v. Hendry, 10 An. 207. But these parties 
are indicted as principals in the same count with the other defendant, so that 
the case of the State v. Hendry is not altogether in point. Moreover, on re- 
Viewing that case, we are not satisfied with its doctrine in the full extent to 
which it seems to have been carried. 
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A person present, aiding and abetting the commission of an offence, jg 
principal, and may be punished as such. We notice that in the revisory lage 
lation of 1855, the expressions “‘aiders and abettors” in several of the s 
referred to in the State v. Hendry have been omitted as surplusage, and 
argument drawn from this phraseology fails. Moreover the 11th section of the 
Act of 1855, relative to crimes, (page 149,) declares that “whoever shall be 
convicted as accessory before the fact to any crime or offence shall suffer the 
same kind and extent of punishment, according to the circumstances of the 
case, as might lawfully be inflicted upon the principal offender for such crime 
or offence.” 

This law, first enacted in 1818, seems to have been overlooked in the case of 
the State v. Hendry. If the doctrine of a portion of that case was correct, if 
would follow that an accessory before the fact to the crime charged in this ip. 
dictment, but not present at its commission, could be punished as surely as the 
principal, while an accessory at the fact, or the person present aiding and abet 
ting its commission, might not be punished at all. 

We cannot admit this as a correct exposition of the legislative will, and the 
case relied upon by the appellees must be so far ect 

It is, therefore, ordered, that the judgment be reversed, the indictment rein. 
stated, and the cause remanded, to be proceeded in according to law, as against 
all the parties accused. 
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Dr. H. Daret v. Carprain A G, Gray. 


Where a runaWay slave is received on board ship by an imposition practiced on the officers by a 
forged pass and calculated to deceive, and it is clear from the evidence that the officers were actw 
ally deceived thereby, the owner recovering such slave is not entitled to damages from the master 
of the vessel on account of the deterioration in value of the slave by his running away; this 
viciousness of character was manifested before he was received on board the ship by his running 
away and procuring the forged pass. 

Masters of ships and other vessels being prohibited, by the third section of the Act of 1816, from 
transporting or attempting to transport any negro, mulatto or other person of color, from New Or 
leans, under any pretence whatsoever, without the performance of certain prescribed formalities, 
the failure by the officers of the ship to conform to the requirements of the law, will make the 
master liable for the reasonable expenses of the owner in recovering his slave, and this on general 
principles as well as by the terms of the fourth section of the Act of 1816. 

The master of a ship is bound to third persons, both by the commercial law and this statute, for the 
acts of all persons under, or supposed to be under, his command, while engaged about their ordi- 
nary duties as subordinate officers of the ship or as seamen. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

C. Janin, for plaintiff and appellant. W. H. Hunt, for defendant. 
Merrick, C. J. The plaintiff was in March, 1854, the owner of a mulatto 
man, a mulatto woman and their two children. These slaves being in posse 
sion of forged papers, obtained tickets from the Pacific Mail Steamship Compa 
ny for a passage from New Orleans to Aspinwall, and went aboard the steam- 





_ on the 


of said 


four bi 





ship Eldorado, about the 23d of March, 1854, and proceeded with the steam 
ship to the Balize, where they were discovered through the agency of a tele 


graphic dispatch, and were secured and returned with the pilot (who took out 
the Eldorado) to this city. The plaintiff alleges that the slaves were 
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on the steamship without the consent of the petitioner ; that by the receiving 


of said slaves on board the said steamer, the defendant caused him damages to 
the amount of four hundred and forty-five dollars and twenty-five cents, viz, 
four hundred dollars for depreciating the value of the said slaves and forty-five 
dollars and twenty-five cents for telegraphic dispatches, public notices in seve- 
ral papers, jail fees, &c. He prays for a judgment accordingly, and a privilege 
upon the steamship. The answer was a general denial. There was judgment 
for the defendant, and the plaintiff is the appellant. 

The testimony shows that the papers produced by the slaves to the agent of 
the steamship company, purported to be executed before two prominent nota- 
ries of this city, and were well calculated to deceive any person except those 
most thoroughly acquainted with the hand writing of the notaries ; that it is 
customary to examine the tickets of the passengers and search for secreted 
negroes only after leaving the wharf at New Orleans, on account of the crowd 
and on account of the intrusion of persons at the departure of the steamships ; 
that this duty is performed by the purser, assisted by the steward and other 
hands ; that the tickets and free papers of the slaves were examined and being 
supposed to be in due form, they were permitted to proceed; that the captain 
has no agency in issuing the tickets and receiving the same, or examining the 
passengers, and that in this instance, as soort as he received the telegraphic 
dispatch, he took the responsibility of returning the slaves to the city; that 
they were received by the plaintiff and that the ninety dollars paid by them 
for their passage was also paid over to him. 

It will be observed that this suit is not brought to recover a statutory penal- 
ty, but, jirs¢, the depreciation in value of the slaves consequent upon their 
having runaway or absconded on board of the vessel; and, secondly, costs 
charges and money expended in recovering the slaves. 

We do not think the first ground can be maintained. The proof, it is true, 
shows that the plaintiff sold the slaves and that he suffered large deductions 
from their apparent value, on account of their having runaway. The habit of 
running away is a vice inherent in the slave. That vice had developed itself 
before the slaves went on board the defendant’s ship. It was when they pro- 
cured their forged papers and clandestinely left their master’s house to go on 
board of the ship, that they became runaways. ‘hey were corrupt when 
they imposed their purchased forgeries upon the officers of the ship, and the 
captain of the ship cannot be held responsible for the deterioration in the value 
of the slaves, which he had no agency in producing, and who was only made, 
by a neglect of a form of law, the instrument of giving greater publicity to 
such defects. 

On the second branch of the plaintiff’s demand, we observe that by the third 
section of the Act of 1816, masters of ships and other vessels are prohibited 
under any pretence whatsoever from transporting or attempting to transport 
any negro, mulatto or other person of color from New Orleans, without taking 
such person before the Mayor and having lodged with him a declaration con- 
taining a description of such negro, mulatto or other person of color, and hav- 
ing satisfied the Mayor by authentic proof, or the oaths or the affidavits of two 
tredible witnesses, or the written direction of the owner, and having obtained 
from the Mayor a written certificate. In the other parishes, the like duty is 
to be performed by the Judge, See Bullard & Curry’s Dig. p, 253-4, 
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This precaution, which might have prevented the injury, was not ob 
by the officers of the ship and the defendant is liable for the reasonable 


penses of the plaintiff in recovering his property, which was made more dif. 
cult to recover by the negligence of the officers of the steamship. The fourth 
section of the Act makes the master liable for the damages which the ownerg 


the slaves sustains, and we think he would be responsible, on general pring 
ples, without the aid of this section. It is no answer to the plaintiff's actig, 
that the negligence was that of other persons, and that he had in fact no age, 
cy in receiving the slaves on board of the ship. He is bound. to third persong 
both by the commercial law and the Statute, for the acts of all persons unde 
or supposed to be under his command, while engaged about their ordinary dy 
ties as subordinate officers of the ship or as seamen. If some of these dutig 
are entrusted to third persons, he must assure himself that their acts which fy 
finds himself, from the nature of his office, obliged to endorse, are not unlay. 
ful. 17 L. R. 545, 546. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judg 
ment of the lower court be avoided and reversed. And it is now ordered, ad 
judged and decreed, that the plaintiff recover and have judgment against the 
said defendant, 4. G. Gray, for the sum of thirty-four dollars, with legal ip 
terest thereon, from the third day of May, 1854, and that the defendant pay 
the costs of both courts. 


et ee 


Meuinoa Knicur v. Revsen Knicut.—Opposition of J. E. Surrow. 


The copy of a sale under private signature, introduced in evidence for the purpose of proving its 
registry, has no effect without the original. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A. T. Steele, for opponent and appellant. J. S. Whitaker, for appellees 

Voorntes, J. James E. Sutton claims the ownership of a slave name 
Louisa, seized and advertised to be sold by the Sheriff of the parish of Orleam 
as the property of the defendant. He alleges that he acquired a bona jide tille 
to her by act under private signature, dated the — of November, 1854 He 
therefore prays that she be decreed to be his property. On a supplement 
petition filed by him, the sale was enjoined. 

The plaintiff pleaded a general denial, and prayed for a dissolution of the 
injunction, with damages and costs. 

A supplemental petition was subsequently filed by the opponent, but ther 
appears to be no issue joined on it, and hence it cannot be taken into considen- 
tion. 

The case being considered solely with reference to the issue thus presented 
the question which then arises is whether the proof is sufficient to maintain tht 
action. We think not. The evidence shows that on the 11th of June, 18% 
Reuben Knight sold and conveyed by authentic act the slave Louisa to Albat 
G. Bailey, under whom the opponent claims to hold his title. On the trial 
below, the opponent introduced the copy of an act under private signature fw 
Bailey to him, for the purpose, as stated in the note of evidence, of proving i 
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in the conveyance office, certified as follows: “I, Register of Convey- 
ances, certify the foregoing to be a true copy of the inscription made in my 
office, on the seventeenth of January, 1855, in Book No. 64, folio 578.” 

It is evident that this document was entitled to no effect without the produc- 
tion of the original. The opponent then offered a document purporting to be 
a duplicate of the original made out by Bailey himself since the institution of 
the present suit, which was rejected, and forms the subject of a bill of excep- 
tions. Were we to concede its admissibility, we do not think it would be en- 
titled to any effect against the plaintiff. 

On the other hand, it is shown that the slave Louisa was sold by Bailey to 
Mrs. Pryor on the 7th of February, 1853. On the 17th of June, 1854, Sutton 
obtained a judgment against Bailey for the sum of $800. A writ of fieri facias 
thereon was returned as follows: 

“Received November 7th, 1854, and on the same day I seized a negro woman 
named Louisa, which slave was claimed by Reuben Knight as his property, 
and upon his presenting his title to the Sheriff for said negro woman, she was 
released from seizure. No property found after due demand made of both par- 
ties. Returned 4th Monday of December, 1854.” 

The alleged recorded sous seing privé sale from Bailey to Sutton purports to 
have been made on the 18th of November, 1854. It is, therefore, perfectly 
clear that Sutton could not then be considered as the owner of the slave in 
question, thus seized under his execution as the property of his debtor. The 
testimony of the Deputy Sheriff, who made and released the seizure, shows that 
Sutton did not complain of it. It is moreover shown, that Edward Parmely 
held the slave Louisa, as lessee of Reuben Knight, from January to the 15th 
or 20th of March, 1854. Anight’s possession in 1854 is also abundantly proved 
by other witnesses. 

Judgment affirmed. 


Succession oF Harman Jones—On rule taken by D. H. Jones, Ap- 
pellant. 


The 58th and 59th Articles of the Civil Code, relating to the sending into provisional possession of 
the presumptive heirs of an absentee, have no application to the question whether letters of tutor- 
ship have been properly granted upon the persons and property of minors whose father is alleged 
to be dead. 

The certificate of the Register of Births and Deaths for the parish of Orleans is a legal document, 
creating of itself a prima facie presumption of the death of a party. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Elmore & King, for plaintiff in rule and appellant. C. Roselius and A. 
W. Jourdan, for tutrix and defendant. 

Bucnanan, J. The succession of Harman Jones was opened by his widow, 
by petition to the Second District Court of New Orleans, filed on the 21st of 
May, 1856, to be qualified as natural tutrix of the two minor children of said 
Jones. To this petition was annexed a certificate of the Register of Births and 
Deaths in and for the city and parish of Orleans, certifying the death of Har- 
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a ——d or man Jones. About nine months after the widow Jones had qualified ag 


and made an inventory, under orders of the court, one David H. Jones, the 


brother of Harman Jones, and against whom the widow and tutrix had insti. 
tuted suit for an alleged indebtedness to the succession, took a rule in the 
Second District Court to set aside the mortuary proceeding and to revoke the 
letters of tutorship, on the ground that there was no evidence of the deathof 
Harman Jones, and that the length of time required for the presumption of 
the death of an absentee after he was last heard from had not elapsed. 

There is one exception to the form of proceeding by rule which it is unnece: 
sary to examine, inasmuch as the judgment upon the merits, for defendant jp 
rule, is entirely justified by the law and the evidence. 

Harman Jones is proved to have left the port of New Orleans, on board, 
schooner called the Florinda, bound to San Francisco, California, in July, 1849, 
On the 15th November, 1849, he wrote from Rio de Janeiro, conveying infor. 
mation that the Florinda was undergoing repairs in that port, which would be 
finished the same day, and that she would immediately prosecute her voyage 
to her port of destination. Since the date of that letter, neither the schooner 
Florinda nor Harman Jones have ever been heard of. 

His family and relatives, including David H. Jones, the mover in this rule, 
went into mourning for Harman Jones as for a person deceased. David H. 
Jones told one of the witnesses that his brother Harman was dead, and ex- 
hibited a great show of distress on the subject. David H. Jones even collected, 
under a power of attorney, the amount of insurance effected on cargo per 
schooner Florinda for this voyage, upon his’ own affidavit of a portion of the 
facts above detailed, as proof of a total loss of the vessel and cargo. The in- 
surance company paid him the amount of the policy, on the 11th of October, 
1850, five years and a half before the succession of Harman Jones was opened 
by his widow. 

The burden of proof was upon the mover in this rule to rebut the very strong, 
not to say conclusive presumption of the death of Harman Jones, arising from 
these circumstances. Not the slightest attempt to rebut them is made by him. 

His counsel relies altogether upon the provisions of the 58th and 59th Arti- 
cles of the Civil Code, relative to the sending into provisional possession of the 
presumptive heirs of an absentee. These Articles have no application to the 
case before the court. The question for our decision is whether letters of tutor- 
ship have been granted improperly upon the persons and property of minors 
whose father is still living. 

The certificate of the Register of Births and Deaths for the parish of Orleans, 
introduced without objection in evidence, is a legal document, creating of itself 
a prima facie presumption of the death of Harman Jones, which is corrobor- 
ated by facts emanating in a great measure from the very party who now dis- 
putes that death. 

Judgment affirmed, with costs. 
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Succession or S. B. Davis. 


A testamentary executor domiciled out of the State is not entitled to letters without giving security, 
as is required from dative testamentary executors. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
E. A. Bradford and H. H. Strawbridge, for plaintiff in rule. F. Pres- 
ton and Purvis & Dugué, for defendant and appellant. 


Srorrorp, J. Samuel B. Davis died at his domicil in Delaware, leaving a 
last will. The succession was opened in Delaware before the court charged 
with such matters, and letters testamentary issued to one Peter A. Brown. 

It does not appear that any property, real or personal, was left by the de- 
ceased Davis in the State of Louisiana, although it would seem from the state- 
ments of the parties to this litigation, that suits have been instituted against 
one or more citizens of this State, upon certain promissory notes belonging to 
the succession opened in Delaware. 

About a year after letters were issued to Brown as executor of the estate in 
Delaware he filed a petition in the Second District Court of New Orleans, 
annexing a copy of his letters and of the will as probated in Delaware, and 
prayed to be recognized as executor of the said will and authorized to act as 
such. 

The following order was thereupon rendered er parte: 

“Let the last will and testament of the deceased, of which the accompany- 
ing is an authentic copy, be approved, registered and executed, and let the peti- 
tioner be recognized as the testamentary executor of the deceased and be 
authorized to act as such.” 

Shortly afterwards a motion was filed by the present appellees, praying the 
court to rescind the foregoing order, on the grounds— 

ist. That Brown was not testamentary executor as alleged ; 

2d. That he had not taken an oath or given security as required by law in 
Louisiana, and that the order was illegal in not requiring him to do so; 

$d. That he had failed to comply with the other requisites of the law of 
Louisiana concerning executors, administrators and successions. 

Upon a hearing, the rule was made absolute, and the entire order, as quoted 
above, was revoked and annulled. 

The executor Brown has appealed. 

The judgment appealed from is partly right and partly wrong. 

It is right in rescinding so much of the original order as declares the appel- 
lant to be testamentary executor of the will of Samuel B. Davis, and authorized 
to act as such; it is wrong in annulling that portion of the order which admits 
the will to registry and orders its execution. 

The latter order is fully justified by the Articles 1681 nt 1682 of the Civil 
Code; they do not appear to have been repealed by the statute of March 16th, 
1842, which is rather supplementary to than subversive of those Articles. 

It is, therefore, ordered and decreed, that so much of the judgment appealed 
from as revokes that portion of the order of 9th December, 1856, which de- 

clares that the will of Samuel B. Davis be approved, registered and executed, 
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be avoided and reversed, and the said order reinstated pro tanto ; and it is | 
further adjudged that, in other respects, the judgment appealed from be 
the costs of this appeal to be borne by the appellees, and those of the Distrig 

Court by the appellant, defendant in the rule. 


R. W. Rayne v. Mary B. O’Brien anp Huspanp. 


The appeal will be dismissed under the rule of court of 29th May, 1854, where the appellant has dieg 
since the appeal, and the administrator having received the twenty-five days’ notice required by 
that rule, fails to make himself a party. 

The delay for applications for re-hearing is fixed by law at three judicial days, and longer tim 
should not be allowed within which to move to reinstate an appeal dismissed under a rule g 
court. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Race & Foster, for plaintiffs. A. Roberts, for defendants and appellants 

On the motion to dismiss appeal : 

Bucnanan, J. The plaintiff and appellee moves to dismiss this appeal under 
the rule of court of the 29th May, 1854, the appellant, Mary O’ Brien, having 
died since the appeal, and the administrator having received the twenty-five 
days’ notice required by that rule, to make himself a party without having 
done so. 

Appeal dismissed. 


On the motion to reinstate the appeal : 

Bucuanay, J. The record of appeal was filed in this case, in this court, on 
the 7th June, 1854, and the appeal was dismissed on the 4th February, 1856, 
under the provisions of the rule of court of the 29th May, 1854. The pro 
ceedings for the dismissal of the appeal were perfectly regular, and upon pro 
per showing. 

On the 27th April, 1857, more than a year after the judgment of dismisssl, 
the administrator of the appellant, Mary O' Brien, moved to reinstate the ap 
peal. 

This motion is entirely too late. The delay for applications for re-hearing 
upon the final decision of the most important questions that come before us, 
is fixed by law at three judicial days ; and no reason is perceived why a longer 
time should be allowed for reinstating an appeal dismissed under our rule, 
especially when the party making the application is a resident of the place 
where the court holds its sessions, as in the present case. 

Rule to reinstate discharged, at costs of mover. 
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Succession oF CELESTE Uroizet, Widow Gonpran—On Opposition to 
Account of S. Gonpran, Administrator. 
proof of verbal acknowledgments of indebtedness is not entitled to much weight, particularly 
after the death of the person who is alleged to have made them. 


Where a minor arrived at the age of majority gives a receipt to his tutor, the receipt is not conclu- 
sive against him, and the fact which it recites may be contradicted by oral testimony. 


PPEAL from the District Court of West Baton Rouge, Robertson, J. 
U. B. & E. Phillips and F. O. Bouis, for opponents and appellants. 
A. Provosty, for the appellee. 

Covz, J. Madame Julie Celeste Croizet, widow of Pierre Gondran, died in 
October, 1853 ; her son, Simon Gondran, was appointed administrator of her 
estate on the 8d November, 1853. Her heirs were there, to wit, Simon Gon- 
dran, Adele Gondran, wife of F. O. Bouis, and Martin O. LeBlanc, son of 
Julia Bouis, wife of Octave LeBlanc. 

Julia Bouis was the daughter of Madame Gondran by a former marriage. 

On the 10th February, 1855, more than a year after the administrator was 
appointed, Martin O. LeBlanc took a rule to compel him to file an account. 
It was rendered on the 9th March, but no vouchers were filed, and afterwards 
an order was obtained, which directed him to file them. 

Oppositions were made by MV. 0. LeBlanc to the original and amended ta- 
bleaus, and an opposition was offered to be filed, by /. O. Bouis, for his claim 
as overseer, which had been put on the tableau, but for which the administra- 
tor took a nonsuit. The District Court objected to receive it as coming too 
late. 

The oppositions of LeBlanc were sustained in part by the lower court. 

LeBlanc, Bouis and the administrator have appealed. 

The principal items objected to by LeBlanc are the claims of F. O. Bouis, 
and an item put down in the tableau as being due Simon Gondran, the ad- 
ministrator, by the deceased, as his tutrix, for the balance due him in the estate 
of his father, Pierre Gondran. 

We will advert first to the claims of Bouis, who is the principal creditor of 
the succession. They amount in principal and interest to about $20,000. 

They consist of, Ist. A note made by Madame Gondran to him or order for 
$8,591 38, dated 10th June, 1848, payable in March, 1849, with eight per cent. 
after maturity. 2d. An account for his wages, as overseer and hire of negroes, 
$5,196 66. And 3d. Note in favor of A. Robin, paid by him, with eight per 
cent. interest, from 10th April, 1854, for $1,568 89. 

Bouis was son-in-law of deceased, and lived with his family in her house 
from 1842 to 1853. 

He acted also as her agent from 1848 to 1852; shipped molasses in his own 
name from Madame Gondran’s place for several years, and received the proceeds 
amounting to $7,058 66. 

It was the duty of Bouwis to have presented an accurate account of his trans. 
actions in his fiduciary capacity. 

He has not done this, and he seeks to sustain a part of his demand by proof 
of verbal acknowledgments of indebtedness on the part of the deceased. 
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Not much weight is given in law to this species of evidence, particularly y 
when such recognition is pretended to have been made by one since deceased. 


_ We do not doubt the integrity of the witnesses, but it must be remem) 
that this confession of debt was made by one who probably knew but little 
about her business, and had confided for years the administration of a great 
part of her affairs to Bouis, and who, it is likely, was not aware of the exact 
relations of her affairs with him, of the manner in which he had conducted 
them, of his responsibilities to her, of the debts he had paid or created in he 
behalf. 

When these things are considered, such acknowledgments can have but 
small effect, particularly as she is dead; for if J/rs. Gondran was living, she 
could plead that this recognition was made in error, and that she was not aware 
of the real condition of affairs between Bowis and herself. 

The Judge a quo viewed the obligation of Bowis, as agent, to render an ae. 
count, and the character of such acknowledgments, in the same light that has 
just been portrayed. 

He rejected his claim for wages, as overseer, but allowed $3,300 for hire of 
negroes, from which sum, he deducted $2,900 50, credits by amounts paid 
Bouis as admitted in his account. 

The lower court made this deduction on the principle, that as Bowis had not 
rendered a perfect statement of his acts as agent, the credits in his account 
rendered, admitted by him, must be charged against him, without considering 
as correct, unless proved, the other portions of his account that consisted of 
charges against the estate. 

The Judge a quo also allowed Bouis the note of $8,591 38 and interest; op 
ponent offered testimony to show, that Bouwis had shipped molasses belonging 
to Mrs. Gondran, at various times, the proceeds of which exceeded six thou 
sand dollars, and came into his hands. 

The counsel of administrator objected to such testimony to establish a credit 
on the note, as it was not an amount equally liquidated. The court rejected 
it, believing it was inadmissible as a plea in compensation on the note. 

This was erroneous. owis was the agent of Mrs. Gondran ; the moment 
then he received her funds, and appropriated them to himself, compensation 
took place between an amount, that she owed him, equal to that he had appro 
priated, and although he may have held claims of various kinds against her, 
the law imputes the payment to the most onerous, which was the note. 

As to the plea that the amount of the proceeds was not equally liquidated, 
this is incorrect, because money paid is certainly as much liquidated as a note, 
and in the opinion of the generality of mankind, more so; payment can al 
ways be plead. 

Bouis held claims against deceased; it is not to be presumed he intended 
feloniously to keep the proceeds of the molasses, but*when he appropriated 
them he considered them as a payment pro tanto, and as he has not accounted 
for them, they might be placed to their account as an off-set to the note; but 
the evidence shows, he paid some claims for her, and transacted generally her 
business. It is just then to give Bouis an opportunity in the lower court ® 
render an exact account of his relations as agent for the deceased, to show all 
the sums received, and disbursed, at what time each amount came into his 
hands and was paid out; also, a full account of his claims against Mrs. Gon 
dran and the credits thereon. He could not censure us if we were to render 
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judgment on the evidence now before us, for it was his duty to have rendered — or 


such an account when he presented his claim against a deceased person, but 
we have concluded to give a nonsuit on all his demands against the estate, and 
permit him to present them hereafter in a proper form. It is impossible to do 
justice between him and the estate as the case now stands. 

The other principle item opposed by LeBlanc is that of $3,656 25, as being 
due Simon Gondran, the administrator, for balance due him in the estate of 
his father, Pierre Gondran, by the deceased, as his tutrix. 

The grounds of opposition are, that it has been paid ; prescription is also plead. 
The evidence on the part of LeBlanc, the opponent, consists in an act of 
“quittance” passed before a public officer, in which Simon Gondran acknow- 
ledges to have received from his mother, the deceased, the full amount of this 
claim. 

The District Court refused to admit evidence to prove that, in fact, he had 
never received from his mother the amount stated in the “ quittance,” and that 
he gave her the said receipt only to enable her to raise a loan by mortgaging 
her property, which she could not do so long as his legal mortgage remained 
the first on the records. The ground sustained by the court is, that the writ- 
ten receipt could not be contradicted by parol evidence. 

The Judge a quo erred. This evidence was admissible; the act of “ quit- 
tance” was null and void between the parties, it being in derogation of the law 
which declares, “‘ that every agreement which may take place between the tu- 
tor and the minor arrived at age of majority, shall be null and void, unless the 
same was entcred into after the rendering of a full account and deliv ery of the 
vouchers, the whole being made to appear by the receipt of the person to whom 
the account was rendered, ten days previous to the agreement.” C. C. sec. 
284, Art. 355 

This Article was enacted for the protection of minors, and if they have not 
the right to establish the real nature of their transactions with their tutors, the 
laws made for their protection would have no effect whatever. This receipt 
was signed by Simon Gondran about one year after he arrived at the age of 
majority. As a receipt, it is merely prima facie evidence of the fact of pay- 
ment, and not conclusive, and, therefore, the fact which it recites may be con- 
tradicted by oral testimony. Vide 5 An. 408; 10 An. 749; and 9 An, 129. 

The court also considered the claim barred by the prescription of four and 
five years. 

Even supposing that under the circumstances of this case, prescription could 
be successfully plead, yet the party ought to have the opportunity of showing 
that the course of prescription was arrested, if such was the case, by some one 
of the modes pointed out by law. 

This part of the tableau must be sent back for further action of the lower 
court. 

The administrator has placed himself on the tableau for $1,384 85, being 
the total amount of commissions allowed by law on the whole assets of the 
estate, As this is only a provisional account, and the entire amount due the 
succession is not yet collected, he can only charge his fees on the part of the 
assets actually received by him. This tableau being, however, not artistically 
framed, does not exhibit what is the total sum that has been received by the 
administrator ; there must, therefore, be a nonsuit for his commissions. 
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The account must be corrected also in two items, admitted by counsel of ag | 
ministrator in his brief to be just, to wit, for $177 for wood sold by the admin. © 


istrator and owned in partnership with the deceased, and for $250 cash found 
in the estate, for which no credit was given by error of counsel. 

As regards the amended account filed on the 7th January, 1856, claiming 
upon the part of the administrator a credit against the estate of $2,160 fgg 
hire of slaves during the years 1850, 1851 and 1852, this claim is prescribed 
by Art. 3503 C. C. and is rejected. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed ; and proceeding to render such judgment 
as ought to have been rendered by the lower court, it is ordered, adjudged and 
decreed, that the account be amended as follows, to wit, that there be a nop 
suit in favor of Simon Gondran, administrator of the succession of Julie (% 
leste Croizet, widow of P. Gondran, against all the claims of F. 0. Bouis, 
whether on the tableau or presented by way of opposition. 

It is futher ordered, that the administrator must be charged with cash ip 
hand, belonging to the estate, being two hundred and fifty dollars, and the ad 
ministrator must charge himself with the amount of wood sold, as admitted 
by him, to wit, one hundred and seventy-seven dollars ($177); that the daim 
of S. Gondran for negro hire during the years 1850, 1851 and 1852, for $2,160 
is rejected. 

That there be a nonsuit in favor of the estate against the commissions of the 
administrator as put on the tableau. 

It is further ordered, that this case be sent back to the lower court, only t 
have the claim examined and adjudicated upon, of S. Gondran for $3,656 %, 
being the alleged balance due him by the deceased, as his tutrix, in the estate 
of his father, Pierre Gondran ; and the District Court is instructed to admit 
parol testimony offered in relation to the “ quittanee” given by him to his 
mother, by act passed before Valery Ledoux, the 2d April, 1849. 

It is therefore further ordered, adjuged and decreed, that the account be amended 
in conformity with the above decree, and that it be homologated in all other re 
spects, and that the administrator file an account within 20 days from the time 
this judgment is executory, in conformity to law, giving the credits and debits 
of the estate, and stating the balance in conformity with this judgment, and 
reserving, out of the funds on hand at the time of filing the present tableau, 
the pro rata share of S. Gondran for his claim aforesaid, of $3,656 25, or the 
whole of it, if said funds suffice to pay in full the claims of all the creditorson 
the tableau, as amended; that he distribute the balance of said funds among 
the creditors who are thereon according to this decree, according to their legal 
rank and privilege. 

It is further ordered and decreed, that the costs, so far as incurred, of the 
lower court, be paid by the estate; that three-fourths of the costs of appealbe 
paid by the estate, and the other fourth thereof by F. 0. Bowis. 
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Tue State v. Jupce or tHe Srxta Jupiciat District. 


Amandamua will be issued by the Supreme Court only as auxiliary to its appellate jurisdiction. 

The Constitution does not confine the judiciary to the examination of such questions as may 
arise under the laws in force at the time of its adoption, but leaves to the Legislature the power 
of creating new clases of cases for the action of the courts. 

It is not necessary, to constitute a judicial proceeding, that it should have all the requirements of a 


regular suit. 
The Act of 1855 “ To enable married women to contract debts and bind their paraphernal or dotal 


property,” is but an extension of the powers already vested in the courts, and the Legislature 
had the right of imposing the duty required by this Act upon any court of original jurisdiction. 

It not appearing that the refusal of the Judge to grant the certificate will occassion the applicant 
damage to the amount of $300, the mandamus is for this additional reason refused. 


N the application of Ann L. Webb for a mandamus to the Judge of the Dis- 
() trict Court of East Baton Rouge, Beale, J. 


Merrick, C J. The relator applied to the Judge of the Sixth District Court, 
under the Act of 1855, (p. 254,) to be authorized to execute a mortgage in 
order, as is alleged, to pay a pressing debt due on account of the paraphernal 
estate of the wife. 

The late District Judge being of the opinion that the duty imposed by the 
Act of 1855 is not judicial, declined to examine the applicant and grant or re- 
fuse tlfe certificate authorized by the statute. He cites in support of his posi- 
tion the first Article of the Constitution, which divides the powers of the 
government into three departments, and prohibits each of the departments 
from exercising powers properly belonging to either of the others, and he con- 
cludes that the duty imposed by the Act properly belongs to the executive 
department, and ought to have been confided to a clerk or notary public, as 
deputy executive officers. 

The present Judge in answer to the application for the mandamus, says that 
he waives any further answer to the application, and submits the case upon the 
reasons of his predecessor, as an answer, and as the ground of his refusal to 
act in the premises. 

The line of demarkation between the different departments of the govern- 
ment is on many subjects so faint, that it sometimes presents questions of great 
embarassment. The Constitution has but sketched the main outlines, and the 
filling up has been left to the departments themselves, and notably to the ju- 
diciary to determine where the one power ceases and the other begins. Hence 
great caution ought to be used in the determination of these questions. We 
find by the Constitution of 1845, it was provided that “ No duties or functions 
should ever be attached by law to the Supreme or District Courts, or the 
several Judges thereof, except such as are judicial.” 

This prohibition has been omitted from the Constitution of 1852, and the 
question rests, as correctly stated by the Judge a quo, upon Article one of the 
present Constitution, which is nearly identical with the same Article in the 
Constitution of 1812. 

We find that the Attorney General, the District Attorneys, Justices of the 
Peace, the Clerks, Sheriffs aud Coroners are classed, as to their general duties, 
by the Constitution as belonging to the department of the judiciary. 
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Under the Constitution of 1812, the Judges of the parish courts performed, 


characters. They ordered, as Judges of the probate court, the sale of rea] and 


personal estate, and sold it as auctioneers ; they ordered petitions and executed 


their own orders as notaries public; they received wills as notaries, and onde, 
ed the same to be executed after the death of the party, as Judges ; and 
recorded the same as clerks of their own courts. They were Registers of Mor 
gages ; they presided over Police Juries; they were Judges of elections; they 
authenticated the indentures of apprentices, and in certain cases transferred 
their unexpired terms ; they licensed pedlars, registered births and deaths, rm 
corded the brands of cattle, and held inquests over those who appeared to hayg 
come to their deaths by violence. Yet we are not aware that it was ever sup. 
posed that any of these multifarious duties were executive in the sense of the 
Constitution of 1812. They appear to have been considered ministerial, ang 
as belonging rather to the judicial than the executive department of the gover. 
ment. 

The ministerial duties, whether performed by the person exercising the judi. 
cial functions or by another officer as his agent, (as in the case of a Justice of 
the Peace who still acts as his own clerk,) are essential to the very existence 
of the judiciary. It is by the aid of ministerial acts and offices that matter 
are brought before the judiciary for judgment, and they are the hands by which 
the decrees of court are finally executed. 

The duty, we conclude, imposed by the Act of 1855 is not one confided by 
the Constitution to the executive department. 

Is the duty a ministerial or a judicial duty? If it is merely ministerial, ab 
though confided to the Judge of the District Court, there is no direct appeal 
from the act of the Judge to this court in any case, and, as a consequence, the 
application for a mandamus will not lie, because the mandamus is a process 
which issues from the court only as auxilliary to its appellate jurisdiction. 

The Constitution, in the division of powers, was not intended to confine the 
judiciary exclusively to the examination of the classes of judicial questions 
which might arise under the laws as then in force, but it left to the Legislature 
the power of creating other classes of cases for the action of the court. The 
Legislature might compel the courts to take cognizance of new crimes and of 
fences. 1t might modify the modes of proceeding and the rules of evidence, 
It might submit new questions of law arising from civil proceedings for the 
consideration of the courts, and still there could be no ground for the charge, 
that the Legislature was conferring upon the courts any of the powers belong: 
ing to the executive department. 

Let us now see what is the nature of the duties imposed by the Act of 1855. 
A proceeding may be a judicial proceeding without having all the formal parties 
required in a regular suit, as in the case of the naturalization of foreigners, and 
many matters entrusted to the probate court. 

Powers have for a long time been conferred upon our courts to adjudicate 
upon questions of capacity and status. The statute of 1829 conferred on the 
District Courts the power of emancipating minors over the age of nineteet 
years; the court of probates had the power to appoint guardians and curators, 
which was conferred by statute as early as 1807. Power to interdict, to ex 
amine lunatics and send them to asylums is vested in the courts. 
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" ourts of justice had always exercised the power of decreeing a separation of 
F of goods between husband and wife. The Code of 1808 conferred upon the Jovor 6rm Dis, 
| Judge power to authorize the wife to appear in a court of justice if the husband 


refased to give such authority. Moreover, if the husband refused to authorize 
his wife to pass an act respecting her separate estate, the Judge had power to 
cite or call her husband before him, and to authorize or refuse to empower the 
wife so to sign such act, and these provisions are retained in the Code of 1825, 
The statute of 1855, in question, is, therefore, but an extension of the powers 
siready vested in the courts, and daily exercised by them. The Judge, by the 
jast mentioned statute, is required to examine the wife separate and apart from 
her husband touching the object for which the money is to be borrowed or 
debt contracted. This examination is left to the discretion of the Judge, and 
he may conduct it under oath or not as he shall deem proper. It is not ex- 
dusive of other proofs which the wife may produce before him. 

After such examination it is his duty, if he finds that the money to be bor- 
rowed or the debt to be contracted is intended for the advantage of the husband 
or the community, to refuse the authorization. 

If, on the other hand, the wife shall satisfy the Judge that the same is for 
the benefit of her separate estate, or of her dotal property it is made his duty 
to issue the certificate. 

It appears to us from this examination of the statute, that the Legislature 
had the power to impose this duty upon any court of original jurisdiction, al- 
though, as the Judge @ quo suggests, it might have been conferred upon the 
derk, under Article 76 of the Constitution, and probably upon notaries and 
other ministerial officers, if it had pleased the Legislature to have clothed the 
proceeding with forms less solemn than the sanction of a judicial officer. 

But we have already said that the writ of mandamua is only issued by this 
court in cases where it has appellate jurisdiction. It does not appear from the 
proceedings, that the refusal of the Judge to grant the certificate will occasion 
the applicant damage to the amount of three hundred dollars. Without, there- 
fore, considering the question, whether this court would have power to revise 
the exercise of the discretion vested in the District Judges by the Act of 1855, 
weare of the opinion that there is no sufficient showing to authorize the writ 
of mandamus to issue in this case. 

It is, therefore, ordered, adjudged and decreed by the court, that the petition 
fora mandamus in this case be dismissed, and that said Mrs. Ann L. Webb and 
husband pay the costs. 


A. A. Wituams v. W. F. Tacsor. 


The redhibitory action cannot be maintained when the purchaser of a slave permitted many months 
to elapse, after the first development of disease, without resorting to medical aid. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
R. & H. Marr, for plaintiff and appellant. Moise & Randolph, for de- 
fendant. 
Couz, J. This is an action to rescind the sale of a slave, passed the 1st Jan- 
wary, 1853, and to recover the price, on the ground that he was afflicted at 
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that time with a redhibitory malady, which caused his death about the mid. 


dle of June, 1854. 
It is alleged that this disease was pulmonary consumption. 


Davis was the overseer of plaintiff during the time the slave Jack wag o | 
his plantation, and testifies that he was apparently well at his arrival, but tw — 


or three weeks afterwards, witness discovered he was affected with a bad 


particularly of nights ; his health became gradually worse to the period of hig 


decease. 

He first noticed, in July or August, 1853, that Jack expectorated blood 
during his spells of coughing, and complained of fever and night sweats. He 
was employed at chopping wood up to the middle of October, 1853. 

Dr. Favrot was first called to see him in July or August, 1853; he pre 
scribed for him at that time, and afterwards in October of the same year. 

Dr. Vaughan testifies he first examined Jack in December, 1853, and found 
him in an advanced stage of tubercular consumption. 

Drs. McKelvey and Picton examined him in the spring of 1854, and the for. 
mer testifies, he thinks, they found a cavity in one of the lobes of his lungs. 

The neglect of plaintiff to send for medical aid for so many months after the 
first manifestation of symptoms of disease, constitutes, under the established 
jurisprudence of this court, a bar to his action of redhibition. 

Plaintiff has sought to prove by scientific gentlemen, that the disease existed 
anterior to the sale; but the uncertainty which characterizes human speeuls 
tions and hypothesis, renders such testimony nugatory, unless the witnesses 
had been called at the first opening of the malady, and had exerted their medi- 
cal resources to a degree that they could reasonably testify the death did not 
result from neglect to apply scientific aid to the primary symptoms of disease. 

He has also attempted to show that this slave was injured many years before 
the sale, and exhibited then some signs of the disease which subsequently ter- 
minated his existence ; but evidence of this character cannot, as a general rule, 
prevail, unless a continuity of the malady is established from its inception to 
the death of the patient, with more or less violence ; it may be, however, with 
brief periods of respite, according to the nature of the disease, and unless also 
within a reasonable time after the first signs of the disease medical assistance 
is invoked. 

Even if it could be proved the malady was incurable ad initio, this would 
not be of itself sufficient to cancel a sale, for if a physician had been called at 
the primary manifestation of the disease, the life of the slave might have been 
extended for some years. 

It would be unjust to coerce the vendor to return the price, when, if medical 
aid had been promptly summoned, the life of the slave might have been spared 
for years, and then even if he was obliged to take him back, he would have 
had the benefit of his services for a long period. 

Humanity and a just regard to the rights of vendors require that parties 
should not recover, who have permitted many months to elapse, after the first 
development of disease, before invoking medical aid. 

Vide 10 An. 263, 267, 302. 

The judgment is therefore affirmed, with costs. 





put 


join 


. a a 


eee 8 





























NEW ORLEANS, MAY, 1857. 


4 





Georce W. Roper v. Exvizapeta Macee et al. 






Piaintiff sued originally upon a quantum meruit for materials furnished and work done in building 
ghouse, and afterwards, by an amendment admitted by the court, set up a written contract. (10 

( * an. 61.) 

Qn the case being remanded, the defendants objected to the action being maintained against them’ 
because they had not been putin default. Held: That this case does not come within the rule 
relied on by defendants. 

The Act of 1839 repealed Article 554 C. P., and implies the allowance of interest on unliquidated 
demands. 


eR &FFSS 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
A M. M. Cohen, for plaintiff. Alfred Hennen, for defendants and appel- 
lants. 

Voorntes, J. This case has already been before us. The report of the ex- 
perts having been set aside, it was remanded to be proceeded in according to q 
law. See 10 An. 61, 63. 

The defendants are again appellants from a judgment rendered against them 
in favor of the plaintiff. 

It appears from the judgment thus rendered that they were debited with the 
sum of $1325, as the price stipulated for the work specified in the contract, 
and $225 for extra work, deducting therefrom, as credits, the sum of $1100, 
acknowledged to have been received by the plaintiff, and $75 to complete 
some of the work shown to be defective. The result thus presented is, we 
think, justified by the evidence. 

From a careful examination of the evidence, we are not enabled to say that 
the Judge erred in rejecting the claim for damages set up by the defendants in 
reconvention, alleged to have been sustained by them in consequence of the 
failure of the plaintiff to perform the work within the stipulated term. 

The appellants have submitted several questions of law to our consideration. 

Ist. That the action cannot be maintained, as the defendants have not been 
put in default. 

The case at bar does not come within the operation of the rule relied upon. 
ald See the case of Loreau v. Declouet, 3 L. R. 1. 
at 2d. That the judgment should have been rendered against the defendants 
jointly and not in solido. * 

It is clear that the obligation of the defendants was joint and not in solide ; 
al hence the judgment is erroneous and must be reversed. C. C. 2075; 15 L. R. 
588; 3 An. 162. 

3d. That interest was improperly allowed the plaintiff on his claim, which 
was liquidated, from judicial demand. 

- The Article 554 of the Code of Practice, on which the appellants rely, was re- 
ish pealed by the Act of 1839, implying thereby that interest might be allowed on 
accounts or unliquidated demands. 

It is, therefore, ordered, that the judgment of the court below be avoided 
and reversed; that the plaintiff recover of the defendants jointly the sum of 
three hundred and seventy-five dollars, with legal interest thereon from judicial 

demand until paid, and also the costs of the District Court, for the payment of 
which said defendants shall be bound in solido ; and it is further ordered, that 
the costs of this appeal be paid by the plaintiff and appellee. 
52 
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Saran Jacoss r. S. Levy. + ™ 

ee to ha 

It is a sufficient compliance with Art. 72 of the Constitution, for the Judge to state in his decry . son's 
that, “after hearing evidence and argument of counsel for the reasons assigned in open court, it ; the P 
is adjudged and decreed, &c.” ; Th 
PPEAL from the Fifth District Court of New Orleans, Augustin, J. ]  ficier 
Wooldridge & Lemly, for plaintiff. B C. Elliott, for defendant and ap. cotto 
pellant. B. E. 


Bucuanan, J. The defendant is appellant from a judgment condemning boar 
him to pay one hundred and fifty dollars damages for a very gross slander of amil 
the chastity of plaintiff, who is a married woman, and whose behavior is proved five | 


to be correct. ing 0 
The defendant relies in this court entirely on the want of a statement of to ha 
reasons in the written judgment of the District Court. lake, 
The judgment reads as follows: ‘“ After hearing evidence and argumentef ordet 
counsel, for the reasons assigned in open court, it is adjudged and decreed,” &e char; 
We think this satisfies the requirement of the Article 72 of the Constitution with 
of the State, that Judges shall ‘in all cases adduce the reasons on which their the c 
judgment is founded.” colle 
Judgment affirmed, with costs. bales 
bales 

the | 
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W. J. Briocker v. W. W. Wurrrensvre, Captain and Owner of a 
Steamer B. E. Clarke. 


witn 

The lex fori governs the admissibility and effect of evidence. rain: 

The principle as to the liability of common carriers laid down in the case of Watts v. Steamer Sazom, serit 
11 An. 43, re-affirmed. 

, hous 

PPEAL from the Fourth District Court of New Orleans Reynolds, J. of th 

H. B. Eggleston, for plaintiff and appellant. Charles B. Singleton, for the | 

defendnat ’ Ont 

Merrick, C. J. The court did not err in excluding the deposition of W. P. the 


Blocker, the son of the plaintiff. The admissibility of the testimony, as well not « 
as the sufficiency of the proof, are judged of by the laws of Louisiana, and 
not those of Texas where the plaintiff resides and the deposition was taken. 
The general rule, subject to several exceptions, is that the lex fori governs 
the admissibility and effect of evidence. 17 L. R. 458; 19 L. R. 214,215. 
Descendants are expressly prohibited from being witnesses in civil cases for” 
or against their ascendants. This prohibition is not based exclusively upon the * 
reason, that these relations are the forced heirs of each other, but because “ 
has hitherto been the policy of the law to withdraw the witness from the ne 
cesssity of testifying for or against those to whom he sustains such intimate 
delicate relations, and to relieve the courts from the embarassment of ell 
and deciding upon this kind of proof. 5 L. R. 96; 7 Rob. 360. The present — 
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“ase is not, therefore, within the exception to the general rule, and the testi- 
‘mony was properly rejected. Wuirrexsvnc. 
This suit is instituted to recover of the defendant $1500, for damages alleged 
to have been done to plaintiff’s cotton, which the defendant received at Swan- ‘i 
son's Landing, on Lake Caddo, in theState of Texas, without instructions from 
the plaintiff, during its transportation to New Orleans. — 
The testimony is very conflicting, but we think the following facts are suf- “4 
ficiently established, viz: that the defendant took eighty-five bales of plaintiff’s 
cotton at Swanson’s Landing, on Lake Caddo, aboard of a flat made fast to the 


f B. E. Clark; that he proceeded to Law’s Landing and took more cotton on 
a poard the flat ; that he moored the boat to a tree or stump about a quarter of 
of amile from the landing ; that the flat sunk, in a rainstorm ora gale; that forty- 
J five gales of plaintiff’s cotton were at night thrown into the water by the sink- 


ing of the flat; that the captain and crew went into the water, which appears 
of to have been shallow, and, by morning, secured the cotton upon the bank of the 
lake, and there placed the bales upon their edges, a little distance apart, in 
order that they might more readily dry ; that the captain left the cotton in 
charge of the proprietor of Law’s Landing ; that he proceeded to New Orleans 
with the boat; that rainy weather intervened, and on the return of the boat 
the cotton was received aboard the boat saturated with water; that the captain 
collected $135 salvage on the cotton, and paid $35; that when the forty-five 
bales were delivered at New Orleans they were, with the exception of two 
bales, greatly damaged and rendered unmerchantable, and that the liability of 
the boat was admitted by the captain and owner. 

On this statement of facts we do not think the inquiry important, whether 
or not the defendant took the cotton without authority. On the question how 
the injury occured, one of the plaintiff’s witnesses swears positively, that the 
of flat was filled with water by the backing of one of the wheels of the boat, while 
the defendant’s witnesses say it was occasioned by the waves. Some of the 
witnesses, those of the plaintiff, would lead us to think it was but a common 
rinaccompanied with a little wind ; others, officers and hands on the boat, de- 
™ scribe it as a gale, so severe as to render it dangerous to remain near the pilot 
house, Again, on the subject of the stowage of the injured cotton, on the return 
of the boat, two of plaintiff's witnesses swear that it was stowed in the hold of 
the boat, and one of them, that it was so stoewd against his remonstrances, 


Ser my 


7 On the other hand, some of the officers and hands swear, that it was stowed in 
Pp the engine room, or in front of and near the boilers: where and how, they are 
mT not quite consistent among themselves. We shall not undertake to: reconcile 
d this testimony, nor decide which class of witnesses is entitled to be believed on 
2 this point. 

" We are of the opinion, from the testimony, that the short time the cotton 


was in the water in Lake Caddo was not the occasion of the damage to it, 
w; That if it had been immediately placed under cover, in a situation to dry, it 
y@° § Would not have become injured to any great extent. That the injury was oc- 
a tasioned by exposure to the rain for several days following, and then being 
}) tansported in this condition to the city, either in the engine room, by the 
a boilers, or in the hold. 

4 Whether, therefore, the captain had improperly obtained the cotton or not, 
| isimmaterial, because he was bound to that diligence, during the whole of the 
|} Period of the transportation of the cotton, which the law exacts of the common 
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carrier. He was wanting in that diligence in leaving the cotton upon the 
of the lake, exposed to the weather and the almost daily rains, often ec 
at this season of the year. He should have left a tarpaulin to cover the ¢ 
during the rains, or provided other means of shelter. In the case of Watts y 
Steamer Saxon we said: “The common carrier is bound to the most exact dif 
gence, as much to avoid danger which may be reasonably apprehended in the 
future, as to rescue the property from present and imminent peril.” 11 Aq” 
45. We conclude that the defendant is responsible. See 8 An. 298, Bondy ~ 
















Frost, and 12 An., Steamer Jean Webre v. H. Kendell Carter & Co; Parson’ . 185: 
Mercantile Law, 215; 12 Howard, 280. edt 
We think the damages are proven to be $1245 50. whi 
It is, therefore, ordered, adjudged and decreed by the court, that the judg. bee 
ment of the lower court, be avoided and reversed, and it is now ordered, af defe 





judged and decreed, that the plaintiff do have and recover judgment against the is it 
said defendant, for said sum of twelve hundred and forty-five dollars and fifty § qu: 


cents, with five per cent. interest thereon from the first day of June, 1854, until — I 

paid, and costs of both courts, and that the plaintiff have a privilege upon gaid solu 

steamboat, to secure the payment of the same. 19] 
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T. S. McCay v. J. S. Cuamstiss. me 

An action of redhibition to set aside the sale of a slave on the ground that the slave had so little hav 

mind or sense as to be utterly worthless, cannot be maintained. do: 

Such a case falls within the Article 2497 of the Code as a defect apparent to any ordinary ob- J 
server. 

N 

PPEAL from the Fourt District Court of New Orleans, Reynolds, J. his 

ak McCay and Edwards, for plaintiff. J. B. & C. T. Bemiss, for defendant en 


and appellant. — 

Voorutes, J. The defendant is sued on his promissory note, which he al 
leges was given in payment of the price of a slave named Riley, sold to him by 
K. W. McKinney, with full warranty. James S. Person, as holder of the note 
by blank endorsement from McKinney, the payee, caused the same to be pro 
tested for non-payment at maturity. 

The failure of consideration is the ground of defence on which the payment 
of the note is resisted. The defendant avers, that after the sale the slave Riley The 
proved to be unsound and worthless, and died of a disease under which he Whe 
labored at the time of the sale; that, under the laws of Mississippi, the domi- a 
cil of the parties where the contract was made, he has the right to avail him A 
self of his defence against the plaintiff, as holder of the note. A 

inte 
\ 





Conceding his proposition to be true, on which we express no opinion, we 
do not feel ourselves authorized, after a careful perusal of the evidence, to say 
that the Judge a@ quo erred in his conclusion. | 

The alleged sale, it appears, took place on the 8th of March, 1852. Oneof % live 
the defendant’s witnesses testifies, ‘that he was informed, and believes,” thet J ‘so, 
the negro is dead; that he died during the spring or summer after Mr. Cham @ J 
bliss bought him. He does not know of what disease he died; he saw him 7 “stat 
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4 ral times previous to the 15th of October, 1852, when he seemed to be in McCay 
"god health ; but the last time he saw him, about a week or two before he died,  Cmamauiss. 
"pe seemed to be in bad health, which he attributed to his exposure while run- 
away. The other witnesses, Dennis and Lewis, both testify that “ Riley had 
" go little mind or sense as to render him utterly worthless,” the former adding 
' that he was informed by 2. G. Brown, the overseer of the defendant, that 
| Biley died in August, 1852, but of what disease he did not know; neither did 
he know the state of his health between the 8th of March and 15th of October, 
1852, except while under his charge, just after he had runaway, when he look- 
ed to be in bad health. There is nothing showing the nature of the disease of 
which the slave died, nor the date of its origin. No physician appears to have 
been called in. Neither does it appear that any attempt was ever made by the 
defendant to have the sale annulled on account of the alleged defects. But it 
js insisted by him that the proof of the defectiveness of the slave’s mind is con- 
dusive. 

It is not pretended that the slave was afflicted with madness, one of the ab- 
solute vices of slaves giving rise to redhibition. In the case of Briant vy. Marsh, 
19 L. R., 392, it is said, that actual idiocy may, perhaps, be considered as one 
of the absolute vices, although not specially classed as such under Article 2502 
of the Code. But the qualification which follows, clearly indicates, we think, 
that the court did not intend to sanction such an interpretation. On the con- 
trary, the organ of the court remarked: “ But such a defect as that would, we 
think, be so apparent to an ordinary observer, as to bring the case within the 
Article 2497 of the Code.” So, in the present case, if the slave “ Riley had so 
little mind or sense as to be utterly worthless,” it appears to us that it must 
ttle have been apparent to an ordinary observer at the date of the sale. Hence, we 
do not think the defendant can have any just or legal ground of complaint. 

Judgment affirmed. 

Merrick, C. J. I concur in thedecree in this case under Art. 2511 C. C., but 
Iam not prepared to say there may not be cases of mental imbecility which 
would give rise to an action of redhibition, because not a vice discoverable on 
mere inspection by a person of ordinary experience. 
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J. L. Powers v. W. E. Husserc—Turneuitt & Co., Intervenors. 


The keeper of a livery stable has no privilege by law upon carriages and horses kept in his stable. 

When the vendee of a carriage covenanted with his vendor not to sell it to the prejudice of his 
vendor’s right, and a subsequent purchaser assumed the payment of the price and received pos- 
session from the original vendor : Held, that the vendors privilege still existed. 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
J. J. Michel, for plaintiff. Semmes & Edwards and Budd & Lambert, for 
intervenors and appellants. 

Merrick, C. J. This case presents the question, whether the keeper of a 
livery stable has a privilege upon the carriage and horses kept by him, and, if 
} ®, whether it is superior to that of the vendor of the carriage. 

_ The plaintiff's counsel contends, that the privilege of the keeper of the livery 
| stable for the keeping of the horses and the storage of the carriage is that of 
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the lessor, and he cites the Articles 3185, 3223, 8224, 8225 of the Civil Coie, 
and 5 An. p. 718, in support of this position. " 

The lessor, under the contract of letting and hiring, parts with the occy. — 
pancy of the real estate, and the same goes into the occupation of the legge, _ 


Here the possession of the livery stable is in the keeper, who has never part. 
ed with the possession. The hack driver who takes his horses and carriage tp _ 


the livery stable for keeping, has himself possession of no part of the building 
and the reward which the owner exacts for such keeping is not rent of the — 
stable. 

The Articles of the Code cited do not confer upon the plaintiff a privilege, 
and we are not aware of any other Articles of the Code which gives the keeper 
of a livery stable a privilege upon the carriage sent there with the horses to be 
kept. Whether he has a privilege for preserving the horses by feeding them, 
it is not necessary to decide. The plaintiff contends that the intervenors haye 
lost their privilege upon the carriage, because they sold it first to one Madden, 
who afterwards sold it to the defendant, and, therefore, the intervenors have, 
under Article 3194, lost their privilege. 

We think the intervenors have not lost their privilege. Madden, in a writ 
ten contract, covenanted not to convey the carriage to the prejudice of the 
rights of the intervenors. 

Before the sale to the defendant, in pursuance of Madden’s contract, the car- 
riage was delivered to the intervenors, from whom the defendant received it, 
He, moreover, agreed by an entry on Madden’s contract, to all the conditions 
of the sale to Madden, and assumed the payment of his notes to the intervenors, 
at the time they delivered him the carriage. 

Thus, Hubbell placed himself in Madden’s shoes as purchaser, and, as a con. 
sequence, the property was still bound for the payment of the vendor. The 
vendors had not allowed the carriage to be sold without making their claim and 
obliging the new vendee to receive possession of them, and to assume to them 
the payment of the price. As against the plaintiffs who had no privilege atall 
it must be held that the defendant stands in the relation of a vendee to the in- 
tervenors, and not having paid the price their privilege must be recognized, 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court, upon said demand in intervention, be avoided and re. 
versed, that the vendors’ privilege in their favor be recognized upon the 
proceeds of said carriage and harness, for the payment of said sum of five hun- 
dred and eighty-five dollars and interest, as set forth in their petition of inter- 
vention, and it is further ordered, that the proceeds of said carriage and harness, 
after deducting the costs of sale, viz: the sum of five hundred and sixty-one, 
dollars and sixty-five cents, be paid over to the said intervenors, in part satis, 
faction of the vendors’ privilege, and that said plaintiff, James S. Powers, pay 
the costs of the appeal and the cost of the intervention in the lower court. 
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M. A. Cornisn, f. w. c., v. L. N. Snerron. 


Where the disease of which a slave died manifested itself within three days after the sale, but death 
was caused by a relapse not attributable to negligence on the part of the purchaser, held, that the 
gale should be avoided. 

The presumption of the existence of a disease at the time of the sale, from its manifestation within 
three days after the day, may be rebutted by evidence. 
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PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
W. H. Hunt, for plaintiff. L. £. Simonds, for defendant and appellant. 

Coz, J. This suit is instituted for the recovery of the price paid for a slave, 
onthe ground that she was affected with a redhibitory vice, which caused her 
death within three days after the sale. 

It is proved that plaintiff purchased from defendant the slave Diana ona 
Saturday ; she was taken sick very early on Sunday morning, and died of yel- 
jow fever within three days after the sale. 

The vice having made its appearance within three days after the sale, is pre- 
gumed to have existed before. C. C. 2508; Landry v. Peterson, 4 An. 96. . 

It is averred by defendant that yellow fever is not a redhibitory vice; that 
pot only is the disease curable, but that in this case the patient was actually 
cured, and through some imprudence or negligence she was taken with a 
relapse, of which she died. 

It appears that her attending physician was employed by defendant, and at 
one time he considered her out of danger. A person who has been sick with the 
yellow fever is not, however, free from the danger of a relapse for a considerable 
period after the disease has apparently departed. If this slave committed any 
imprudence in leaving her bed too soon, or in ‘eating improper food, it may per- 
haps be attributed to the belief of the physician that she was out of danger, 
which may have prevented him from warning her sufficiently of the danger of 
such imprudence. As this physician was employed by defendant, the latter 
annot take advantage of any want of prudence on his part. 
¥ Itis established that plaintiff rendered good attention to the deceased, and 
my, that that the decease of Diana is not attributable to any negligence on her part. 
° As this slave died of a relapse of the yellow fever, which exhibited itself 
within three days of the sale, then her death was produced by the effects of a 
disease which the law presumes to have existed before the sale. 

We admit that the presumption declared by Article 2508 C. C., to wit: that 
the appearance of the vice within three days after the sale is not conclusive, 
but may be rebutted by evidence; in this case, however, there is no testimony 
torebut the presumption of law. See Dugas v. Estilletts, 5 An. 559. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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Bensamin May v. Jonn F. Batt. 


When a party acknowledges service of a rule on him to set aside a judgment, and contests it on ity 
merits, it has the effect of a waiver of all exceptions to the form of proceeding. 

Where judgment was rendered without a hearing or consent of parties, held, that although rendered 
in favor of the plaintiff, he had a right to have it set aside if it was not such a judgment ag he 
wanted. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Emerson & Huntington, for plaintiff and appellant. A. G. Semmes, for 
defendant. 

Sporrorp, J. In this case it appears that a judgment was taken upon what 
purports to be a confession by the defendant sows seing privé, before the cause 
was at issue, and without the consent or knowledge of the plaintiff or his 
counsel. 

It was erroneously stated upon the minutes of the lower court that this 
judgment was rendered upon motion of the plaintiff’s counsel. 

Upon discovering this error, the plaintiff took a rule upon the defendant to 
show cause why the judgment should not be set aside and annulled. The de 
fendant’s counsel acknowledged service, and contested the rule upon its merits, 
without taking any exception to the form of proceeding. 

The facts stated above were proven, and no explanatory evidence was given 
by the defendant's counsel to show how such anomalous proceedings were 
brought about. 

The District Judge dismissed the rule, because he thought he could not dis- 
turb a judgment which he had signed. We think this was an exception to the 
form of proceeding which had in effect been waived by the defendant. 

When there is no reconventional demand, a party plaintiff is at liberty to 
discontinue his suit at any time. Judgment cannot be entered against his will 
unless due steps have been taken to put the cause at issue and have it fixed for 
trial, or unless he is in default himself. 

The judgment in this case was improvidently rendered without a hearing or 
consent of parties, end when the plaintiff was not in default. Although the 
judgment is in his favor, he may have it set aside, if it was not such a judg 
ment as he wanted. The plaintiff here asserts that he did not desire the judg- 
ment to be rendered, and that he is aggrieved by it. 

It is, therefore, ordered, that the judgment on the rule be avoided and te 
versed, and that the prayer of the rule be granted, the judgment rendered on 
the 3d and signed on the 5th December, 1856, set aside and annulled, and the 
cause remanded for further proceedings, according to law; the costs of this 
appeal to be borne by the defendant and appellee. 
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L. E. Turner, Curator, v. C. D. Sarrn et al. 


jn acknowledgment by the father of natural children by his own slave, besides being offensive to 
morals, is a mere nullity. 

Aslave can neither sue for alimony nor inherit. 

The Act of the Legislature of the 6th March, 1857, which forbids the emancipation of slaves there- 
after in this State, renders impossible the enfranchisement of slaves under a last will and testa- 
ment, not carried into execution for that purpose prior to the passage of the Act of the Legisla- 
lature. 

The testator, after a disposition in favor of his slave Rachel and her children, of one-third of his 
estate, declared as follows: “ J give and bequeath the remainder of my estate to my said exeou- 
tor, Charles Dudley Smith.” Held : That as it was not the intention of the testator to give to his 
executor the portion of the estate previously devised to others, the legacy in favor of the slaves 
which lapsed in consequence of the impossibility of their enfranchisement, enured to the benefit of 
the heirs of law of the testator as in case of intestacy. 


PPEAL from the District Court of West Feliciana, Ratliff, J. 

U. B. & E. Phillips, for plaintiff. S. J. Powell, Muse and Miller, for 
the heirs, appellants. 

Bucnanan, J. John Turnbull, a resident of the parish of West Feliciana, 
made the following declaration in writing before a notary public and two wit- 
nesses of said parish, on the 19th day of December, 1855: 

“That he does by these presents acknowledge Mary, a girl of mulatto color, 
aged about seven years ; Liza, a girl of mulatto color, aged about six years ; 
Dudley, a boy of mulatto color, aged about four years; Charles, a boy of mu- 
latto color, aged about two years; and Minerva, a girl of mulatto color, aged 
about five months, to be his children, by him begotten of their mother Rachel, 
smulattress or griffe, aged about twenty-three years ; said children and their 
mother being now his slaves.” 

On the same day that he made this declaration, (the 19th December, 1855,) 
John Turnbull made his olographic testament, containing the following (with 
other) clauses : 

“I give and bequeath to my natural children, Mary, a girl of mulatto color, 
aged seven years; Eliza, a girl of mulatto color, aged six years; Dudley, a 
boy of mulatto color, aged four years; Charley, a boy of mulatto color, aged 
two years; Vinerva, a girl of mulatto color, aged five months, (now my slaves, ) 
their freedom, and direct my executor to take the steps;necessary to obtain 
their emancipation according to the laws of this State, or to send them to some 
country or State, to be by them selected, where slavery is not recognized, if 
their emancipation with leave to remain in the State cannot be lawfully obtained ; 
in either case, the costs and expenses of obtaining their emancipation and re- 
moval to be borne by the mass of my estate. I also give and bequeath her 
freedom to my slave woman Rachel, of mulatto color, aged about twenty three 
years, and I wish my executor to cause her to be emancipated with permission 
to remain in the State, or if this cannot be done, to remove her to some free 
State or country, all at the cost of my estate. I also give and bequeath to my 
said natural children, duly acknowledged by me by public act passed before 
D. C. Jones, notary public, on the 19th December, 1855, to wit, Mary, Eliza, 
Dudley, Charley, Minerva, and to their mother, Rachel, whom I have directed 
to be emancipated, one-third of my entire estate, to be divided equally among 
them, or as many of them as may be living at my death.” 
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John Turnbull, the testator, died on the 17th June, 1856; and his will was ‘ 


admitted to probate and execution on the 27th June, 1856. Lewis E. Twther 
the plaintiff, was appointed by the court curator of the slave Rachel and he 
children, mentioned in the will, and has brought this suit against the ex 

who is also universal legatee, as well as against the next of kin and heirgat 
law of the testator. His petition prays, that the last will and testament@ 
John Turnbull be decreed to be good and valid, and be ordered to be cartied 
into effect and executed in all its parts; and that the legacy to Rachel and he 
children be ordered to be set apart and paid over to petitioner in his capacity 
of curator. The executor answered, joining in the prayer of the petition, but 
praying that in case any of the legacies should lapse or be set aside, that the 
same might enure to his (the executor’s) benefit as residuary legatee. The 
heirs at law also joined issue, pleading the nullity of the clauses of the wil 
which we have copied above, and of the notarial declaration of paternity, ag 
being contrary to law and good morals. They further pray that they may have 
judgment for the property devised to Rachel and her children, and that the 
emancipation of the devisees be declared null. 

It is unnecessary for us to inquire how far the dispositions uf Turnbully 
will would have been susceptible of execution, previous to the ge of the 
Act of the Legislature of the 6th March, 1857, entitled an Act to prohibit the 
emancipation of slaves. 

We consider it proper, however, to declare our conviction that the so called 
act of acknowledgment of the children of Rachel as the natural children of the 
testator, is a mere nullity. The object of an acknowledgment of a natural 
child, is to confer upon such child certain rights, such as alimony, or inheri- 
tance. Buta slave can neither sue for alimony nor inherit. And the same 
notarial act which declares the individuals named to be Turnbull's children, 
declares at the same time that they are his slaves. Such an acknowledgment, 
besides being offensive to morality, is without any operation or effect in law, 
In the case of Fletcher, 11 An. 59, we gave effect to an acknowledgmentof 
paternity by a free man in regard to his slave, but in that case, the acknow- 
ledgment was contained in an act of enfranchisement which had recieved full 
and entire execution. 

In the present case, Turnbull took no steps towards emancipating the chik 
dren of Rachel during his lifetime, although he lived for six months after the 
so called act of acknowledgment. His declaration, in his will, of an intention 
to enfranchise them, was only intended to be operative after his death ; and 
could not produce any effect until after his death, because it was always in his 
power, up to the moment of his death, to revoke his will. C. C. 1455. 

No steps had been taken by the executor of Turnbull towards manumitting 
these slaves, up to the institution of this suit, (8d September, 1856,) nor at 
any time subsequently, so far as we are informed by the pleadingsand evidente 
In the meantime, the Act of the Legislature of the 6th March, 1857, above ab 
luded to, has been promulgated. It is as follows: 

“Be it enacted by the Senate and House of Representatives of the Stated 
Louisiana in General Assembly convened, That from and after the passage of 
this Act, no slave shall be emancipated in this State.” 

The enfranchisement of Rachel and her children having thus become legak 


tate has lapsed. 
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The subject of enfranchisement of slaves is one over which the State has al- 
ways exercised a controlling power. In the case of Delphine v. Guillet, 11 
Ann. 425, we said: “The policy of the State has annexed conditions to the 
efranchisement of slaves, which the court cannot permit to be disregarded.” 
This language holds good of a legislative prohibition to enfranchise altogether. 

The only question that remains is, to whom shall the lapsed legacy enure— 
io the residuary legatee, or to the heirs at law? Upon this point, the case of 
Gempton v. Prescott, 12 Robinson, is conclusive in favor of the heirs at law. 

The clause in Compton’s will was: “I give and bequeath all the remainder of 
my estate, real and personal, to my four neices, (naming them,) to be equally 
divided among them.” 

This was held to exclude an intention on the part of the testator to give, in 
my event, to those neices, that portion of the estate previously devised to 
others ; and those previous devises which were set aside, accordingly enured 
to the benefit of the heirs at law as in case of intestacy. The words of the 
residuary devise in John Turnbull's will, were similar. Immediately follow- 
ing the dispositions in favor of Rachel and her children, we read: “I give and 
bequeath the remainder of my estate to my said executor Charles Dudley 
Smith.” 12 Rob. 68 to 67. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed; that as to the bequest of freedom to Rachel and her five 
dildren, contained in the last will and testament of John Turnbull, the de- 
mand of plaintiff be rejected; that the legacy by universal title of one-third 
df the testator’s entire estate to Mary, Eliza, Dudley, Charley, Minerva, and 
their mother Rachel, to be equally divided among them, or as many of them 
wmay be living at the testator’s death, be annulled, avoided, and considered 
snot written ; that Charles C. McDermott, Anne E. Smith, Sarah Sterling, 
wile of Lewis Sterling, Sen., Isabella Semple, and Daniel Turnbull, heirs at 
hw of the deceased John Turndull and appellants herein, recover of Charles 
Dudley Smith, testamentary executor of John _Turnbull, one-third of the en- 
tire estate of the said John Turnbull, to be computed from the date of the 
opening of the succession ; and that the plaintiff and appellee pay costs in both 
courts. 


James D. Hiwt v. Pascauis Lasparre et al. 


fhe first section of the Act of the Legislature of 1855 (Session Acts, 477) merely prescribes the form 
of the writ of feré facias; the second section of that Act prescribes the period within which the 
writ may be returnable. Held: That when the writ was returnable on a fixed day, which was 
not less than thirty nor more than seventy days, it was notinformal. eld, also, that the Sheriff's 
teturn, containing no mention of a call on the plaintiff to point out property, was clearly defective, 
4nd could not be made the legal basis of a proceeding for a surrender. 

fhe default of the Sheriff being established, it was incumbent on him, in order to avoid liability for 
the amount of the writ, to show a legal excuse, and the plaintiff was not bound to prove that he 
had been damaged. 


PPEAL from the District Court of Jefferson, Burthe, J. 
a J. N. Brickell, for plaintiff and appellant. Purvis & Dugué, for defen- 
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Vooruies, J. This is a rule on Pascalis Labarre, as Sheriff of the parish 


of Jefferson, to show cause why he should not be made liable for the fay 
amount of an alias writ of fieri facias, directed to him from the Fourth Dig. 
trict Court of New Orleans, in the suit of Dick & Hill v. John P. Bemiss in 
consequence of his failure to return the same within the legal delay, Hig 
surety is also made a party defendant. 

His answer is that there is no cause of action alleged by the plaintiff againgt 
him. 

The writ was issued on the 18th of June, 1856, and made returnable on the 
fourth Monday of July following. The return thereon is as follows, to wit: 


“Received June 18th, 1856. Made demand on defendant, who answered he 
had no money and no property in the parish. Returned 28th July, 1856, _ 
Jas. C. Wirson, Deputy Sheriff” 


The certificate of the Clerk of the 4th of September, 1856, shows that up to 
that time the writ had not yet been returned to his office. 

James C. Wilson, the only witness examined on behalf of the defendants, 
testifies that “‘the first writ was returned nothing done, Mr. Bemiss not being 
in the parish at the time. Mr. Lstlin, attorney for plaintiff, said he would 
issue an alias, and directed a demand to be made on Bemiss. Mr. Estlin said 
that he merely wanted a demand made on Bemiss, in order to force him to 
make a surrender under the new law of 1855. After the alias was placed in 
the Sheriff’s hands he did not see Mr. Estlin. He had received instructions 
before the writ came in his hands. Mr. Bemiss resides in this parish. Saw 
Mr. Bemiss in the house he now occupies. Two years ago Mr. Bienvenu, 
Deputy Sheriff, was sent to the house of Bemiss to make a demand on the first 
Ji. fa. The alias fi. fa. was returned into court after the return day.” He 
further testified that he had carefully examined the registers of the conveyance 
office, and was unable to find any property standing in the name of John B. 
Bemiss. 

The defence rests on three grounds: ‘1. That the writ itself was not in the 
form prescribed by the statute. 2. That the attorney for plaintiff was wel 
apprised of the insolvency of Bemiss, and that the money could not be made, 
and had declared that he only wanted a demand made on Bemiss. 3. That the 
plaintiff had shown no damage.” 

None of the grounds thus urged, under the state of facts presented, appear 
to us sufficient to justify the Sheriff in failing to make a formal return of the 
writ within the legal delay. 

We think the Judge @ quo erred in considering the first ground tenable 
The first section of the Act of 1855 merely prescribes the form of a writ of 
execution or jfieri facias, whereas the second section prescribes the period 
within which the writ may be made returnable, to wit: “in not less than thirty 
nor more than seventy days.” Construed with reference to each other, and to 
the object to which each applies, the provisions contained in both sections ap 
pear to us to be perfectly consistent. Hence the writ was formal, as it was net 
made returnable ‘in less than thirty nor more than seventy days.” 

If the object of the plaintiff was as stated in the second ground, it is certain 
that the Sheriff’s neglect to make a formal and seasonable return of the writ 
had the effect of defeating instead of promoting such object. Making no me 


tion of a call on the plaintiff to point out property, the return was clearly de 
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fective, and could not, therefore, have been made the legal basis of such a pro- 


i. was the plaintiff bound to allege or prove that he had been damaged. 
The default of the Sheriff being established, it was incumbent on him to show 
alegal excuse. See the case of Brand vy. Wilkinson, 11 An. 273, and the 
authorities there quoted. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed, that the rule herein taken be reinstated and made 
absolute, and that the defendants pay the costs of beth courts. 


Bank or New Orteans v. Crry or New Organs. 


Where payment has been made of a tax which might have been resisted at law, the money cannot 
be recovered : 

ist. If the tax is on property, whether exempt from general taxation or not, and the assessment is 
rather a toll or contribution than a tax, and the party paying has derived a direct benefit from 
the improvements made by the imposition of the tax or assessment. 

i. Where the property was liable to taxation, and the illegality of the tax depends upon some in- 
formality in the passage of the law establishing the tax: 

But where the tax is imposed, not for the direct benefit of the party who sues to recover it, as hav- 
ing been paid in error, but for the general support of the commonwealth, and it has been imposed 
upon property or a profession exempt by law from taxation, the money must be refunded. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Elmore & King and J. B. Eustis, for plaintiff. J. Livingston, for defen- 
dant and appellant. ; 

Corz, J. Plaintiff claims of the city of New Orleans $525 for this, to wit: 
that on the 19th day of January, 1855, the city of New Orleans exacted from 
petitioner $500 as a tax on the profession he exercised during the year 1854, 
and $25, amount of railroad tax; that this tax was not legally due, but was 
paid through mistake and error of law, without any consideration or obligation. 

The answer is a general deni:l, and an averment that plaintiff was bound to 
contribute to the legal government for protection received. Judgment was ren- 
dered for plaintiff, and the city has appealed. 

Plaintiff relies on the case of the City of New Orleans v. Southern Bank, 
11 An. 41, to show the illegality of this tax. 

In that case it was decided that its stock could be taxed at the same rate as 
other personal property, but not in any other manner, and therefore that the 
calling, business or profession of the Southern Bank could not be taxed. 

The only question, then, is whether a tax paid on a profession exempt from 
taxation can be reclaimed as money paid in error. 

We will refer to a few cases in which reclamations were made for money 
alleged to“have been paid in error, and then deduce from them and the law in 
general the principles which govern suits for the recovery of money paid in 
error for taxes. 

In the case of the Catholic Society v. New Orleans, 10 An. 75, it is decided 
that the exemption of the society by law from payment of taxes on its pro- 
perty, repels the idea of anything like a natural obligation on the part of the 
plaintiff for their payment, and this decision is based on Articles 2280 and 2281 
of the Civil Code: ‘“‘He who has paid through mistake, believing himself a 
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Base or N.0. debtor, may reclaim what he has paid. To acquire this right, it is nee s 5 
NewOnisans. that the thing paid be not due in any manner, either civilly or naturally, a 


natural obligation to pay will be sufficient to prevent the recovery.” 

The court in this case also say: “If these institutions merited the p 
and encouragement of the State government, it is difficult to perceive how 
natural obligation could possibly exist on their part for the payment of 
from which they were exempted. Vide Ligon v. New Orleans Navigation Oj, 
2L. R. 129. 

In the case of Worsley v. Second Municipality of New Orleans, 9 Rob, 3%, 
this court refused to compel defendant to refund money alleged to have beg 
paid in error, on the ground that if the Act of 1808 did not authorize the Mun. 
cipality to exact the wharfage dues, yet the corporation had, at their own @& 
pense, conferred upon the growing commerce of the country an immense ad 
vantage; that the money was voluntarily paid, and plaintiffs derived advantag 
and profit from those expenditures for the wharves and levees, which the city 
was under no legal obligation to furnish, to the extent, at least, that they noy 
exist. 

They knew when they paid that it was in the nature of a remuneration fe 
the use of the wharves; there was a natural obligation to pay, and equity for. 
bids that they should recover it back. 

In the case of Hills vy. Kernion, 7 Rob. 523, this court refused to cause de 
fendant to refund money as paid in error, on the ground that equity forbidding 
that plaintiffs should profit by the labor of the defendants without remunen- 
tion, and the consideration for which the extra compensation was paid not 
being immoral or unjust, there was a natural obligation on the part of the 

‘plaintiffs to pay, and that no action will lie to recover back the amount. 

In the case of W. L. Campbell v. City of New Orleans, ante, p. 34, the 
decision of this court, refusing to compel the city to refund a tax alleged to 
have been paid in error, was based on the ground that the obligation of plaintiff 
to pay the tax subsisted in conscience and according to natural justice, because 
it was neither immoral nor unjust, although informally contracted. In this 
case there was a mere informality in the imposition of the tax, but Campbell 
had derived benefit from the expenses incurred by the city for his benefit and 
protection, and it had the abstract prerogative to impose taxes upon the property 
assessed. Vide City of New Orleans v. Phillippi, 9 An. 44. 

It was then just for him to pay it. There was a natural obligation on his 
part to assist in the support of the expenses of the city, and the latter could 
not then be condemned to refund the tax. 

In this suit the court also say: “The case would present quite a different 
aspect if the tax had been paid upon property not subject to taxation at all.” 

In Jamison v. City of New Orleans, ante, p. 346, the plaintiff had been 
assessed $400 for the opening of Benton street. In that case the city had been 
at expense in opening it for the benefit of the property holders contiguous to 
it. Jamison having paid the assessment without objection, and it being really 

just and equitable that he should contribute a part of the expenses, he was 
then under a natural obligation to pay it, and this court decided that he could 
not recover. 


We deduce from the preceding cases and the law in general the following. 
principles which ought to govern suits instituted for the recovery of money ~ 


paid in error for taxes, to wit: Although a corporation could not enforce the 
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t of a tax if resisted at law, yet if the party has paid it he cannot re- Baxx or N. 0. 
over it back under the following circumstances : New p oe 
' 4st. Where the tax is on property, whether exempt from general taxation or 
pot, and where the assessment may rather be considered a toll or contribution 
than a tax, and where the party derives a direct benefit from the improvements 
made by an imposition of a tax or assessment, as, for example, in the case of 
the opening of a street—the benefit to the property holders in its vicinity—the 
party cannot then recover back his money, because as he enjoys a direct ad- 
vantage from its expenditure, it is not equitable that he should have both the 
benefit and the money. There is a natural obligation on him to pay, therefore 
he cannot recover it. 

We have said above that the party cannot recover in the preceding state of 

facts, even if his property is exempt from general taxation, and this is just, for 
although his property may not be subject to general and public taxes to be 
assessed and collected for the benefit of the town, county or State at large, yet 
it is liable to such assessments as are intended and directed to be made upon 
the owners of lots and lands, or other property which may receive benefit and 
advantage by the improvement; and this distinction was held by the Supreme 
Court of the State of New York, in the case of a religious association which 
was there exempt from taxation under the general law exempting churches 
from taxation, and it was held liable for an assessment for the opening of a 
street. 11 Johnson, 80; Worsley v. The Second Municipality of New Orleana, 
9 Rob. 335. 
i 24. The party cannot recover back his money where the property was liable 
to taxation, and the illegality of the tax depends upon some informality either 
as to the time of the enactment of the law imposing it, the mode of promulga- 
tion or any other error relative to its passage. This is also just, because there 
isa natural obligation on every citizen to contribute to the support ef his gov- 
ernment. 

$d. When the tax is imposed, not for the direct benefit of the party who 
sues to recover it back as paid in error, but for the general support of the com- 
monwealth; and when it is levied on property or on a profession exempt by 
law from taxation, then the money must be refunded, because as the legislative 
power did not deem it requisite to tax such property or profession for its sup- 
port, then the taxation thereof was unnecessary for the purpose of defraying 
the expenses of the State. It would not then be just to force a party to pay 
what was not needed, and in this case, if a party has paid a tax he can recover 
it back, because there was no natural obligation on him to pay to the State 
what was not necessary to its support; in other words, he was under no obli- 
gation to make it donations. . 

As the Bank of New Orleans has paid a tax on its profession from which it 
was exempt by law, defendant is bound to refund the money. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed, with costs. 

Sporrorp, J., recused himself, being a stockholder in the bank. 

Bucuanan, J., took no part in this decision. 

Voorntes, J., concurring. In the case of the City of New Orleans v. The . 
Southern Bank, 11 An. 41, this court held the tax of $500, levied under the 
city ordinances “‘on every bank organized and doing business under the free 
banking law of this State,” to be illegal. 
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The tax levied on the Bank of New Orleans under that ordinance wag paid ; Z 


Mow Guzame. by the plaintiff. In the Catholic Society v. City of New Orleans, 10 An 73, 


where the property assessed was exempted from taxation, it was held that the 
defendant was entitled to recover back the tax as illegally exacted, inasmuch 
as no natural obligation existed for its payment. In a case subsequently de. 
cided, (W. L. Campbell v. City of New Orleana, ante, p. 34,) where there was 
no law exempting the plaintiff's property from taxation, the court held that 
the action of repetition did not lie, as a natural obligation existed to pay the 
tax assessed. The distinction existing between those two cases is clearly de 
fined in the latter. 

Considering that the Bank of Orleans was exempted from the payment of 
the tax for which it was assessed, according to the decision in the case of the 
Southern Bank, I concur in Mr. Justice Cole’s conclusion. 


mn nnn new 


Cuartes Mercatre v. J. S. Crark. 


Where an insolvent had neglected to make one of his creditors a party to the insolvent proceedings 
and being himself syndic, had, in violation of the Act of 1837, suffered nine years to elapse with. 
out filing a tableau of distribution, it was held, he was notin a condition to compel such creditor 
to become a party to his stale proceedings in surrender, but that the creditor might wholly disre- 
gard them. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
A. A. Frazier, for plaintiff. Frank Haynes, for defendant and appellant 

Merrick, C. J. This suit is brought under the Act of 1853, to revive a 
judgment rendered in December, 1844. In September, 1845, the defendant 
made a voluntary surrender of his effects to his creditors, and placed the plain 
tiff on his bilan as a creditor for the amount of the judgment, but no citation 
was ever served upon the plaintiff, nor was he in any manner made a party to 
the proceedings. 

The present suit was commenced in December, 1854. The defence to the 
action is, that there has as yet been no tableau of distribution filed, and under 
the authority of the cases of Taylor v. Hollander, 4 N. S. 535, and Conery ¥, 
Heno et al., 9 An. 587, this case ought to be cumulated with the insolvent pro 
ceedings. 

The decree of the lower court revived the judgment of 1844, but condemned 
the plaintiff to pay the costs. The defendant appealed; the plaintiff acquies 
cing in the decree of the lower court. 

It has been held by this court, that where a creditor was not made a party 
te the insolvent proceedings in a resonable time, he was not bound by the te 
bleau of distribution and might disregard the same, and proceed upon his origi 
nal demand. 3 N. S. 262; 6L. R. 578; 18 L. R. 462. 

Here the defendant, who was the syndic, having in the first instance ne 
glected to cause the plaintiff to be made a party to the insolvent proceedings, 
and moreover having suffered nine years to elapse without filing a tableanof 
distribution in violation of the Act of 1837, is not in a condition to compel the 
plaintiff to become a party to his stale proceedings in surrender. Leges vigt 
lantibus non dormientibus subserviunt. 

Judgment affirmed. 
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Dennis D. Boyte et al. rv. Ferry and Kwapp. 


Jn attaching a vacant lot of ground or tract of land, it is not necessary the Sheriff should take pos- 

} session of the property attached by the actual and corporeal detention of the same. 

The execution of the writ has the legal effect of vesting in the Sheriff the civil possession of the de- 
fendant. 

Where the defendant in the writ, or his tenant, held the natural possession of the property attached, 

it would be different. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
E. Rawle, for plaintiffs and appellants. 0. Dorsey, for defendant. 

Voorntes, J. This is an action of partition in which the plaintiffs claim the 
ownership of an undivided fourth of a certain lot of ground in the parish of 
Jefferson, as described in their petition. Jsaae Knapp, one of the defendants, 
also claims the ownership of the same property. Both parties assert title un- 
der Elnathan S. Hall; the former by virtue of a forced alienation, and the 
latter, a sale executed in the State of Ohio on the 11th of March, 1850, and re- 
“corded in the parish of Jefferson on the Ist of June, 1850. 

The plaintiff, it appears, instituted a suit by attachment against E/nathan 8. 
Hall, whom he represented as residing permanently out of the State, for the 
recovery of $4183 14, besides interest. The Sheriff’s return on the writ of 
attachment is as foliows : , 

“Received, July 21st, 1849; on the same day, attached the following pro- 
perty, to wit: the undivided fourth of a lot or lots in the city of Lafayette, 
square No. fifty-four, on the corner of Laurel and First streets, and running 
down from said corner of Laurel street one hundred and eighty-three feet and 
ahalf, thence back through the centre of the square, towards Live-Oak street, 
one hundred and sixty feet, thence up through the square to First street, to- 
wards the river, one hundred and sixty feet to the corner or place of begin- ; 
ning; and on the same day, posted a copy of the within attachment at the door 
of the District Court of this parish. Returned 21st July, 1849. 

. “F, Sr. Amann, Deputy-Sheriff parish of Jefferson.” 

; On the 9th of February, 1850, a curator ad hoc was appointed by the court 
, to represent the absent defendant Halil. Upwards of two months after his ap- 
pointment, the curator ad hoc filed an answer pleading the general issue. On 
the 4th of June, 1850, a final judgment was rendered in favor of the plaintiffs 
for the amount claimed in their petition, with privilege on the property attach- 
ed. On the 10th of August, 1850, the plaintiffs became the purchasers of said 
/ property at a judicial sale under the judgment thus obtained by them. The 
record in this case contains an admission, that the lot attached was not enclosed 
or built upon, and was vacant. 

It is objected, under this state of facts, that the attachment is void, on the 


~~ —_— - _ 


j ground that the Sheriff did not seize and take into his possession the property 
5 attached. In attaching a vacant lot of ground or tract of land, we do not ap- 
J prehend it to be the duty of the Sheriff to take natural possession of such pro- 
‘ perty. The execution of the writ, as in the present case, has, of itself, the legal 


‘effect of vesting in the Sheriff the civil possession of the defendant. But where 
the defendant in the writ or his tenant held the natural possession of the pro- 
perty attached, we apprehend that it would be different, and the principle in- 
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voked in the case of Stockton v. Downey, 6 An. 581, would then be ¢ 
applicable. See 19 L..R. 254. 

The signification of the word attach is to seize, to take by legal auth 
The use of the word seized certainly would not have given more force and efi 
to the attachment than the use of the other word attached, for it appears toe 
both convey or express substantially the same sense or meaning. Giving 4 
different construction to the law, or the one contended for by the defendan 
Knapp, would, it seems to us, give rise to a vain and idle ceremony, which wy 
cannot presume was ever intended by the law-maker. Hence we conclude that 
the Judge @ quo erred in considering as essential that the Sheriff should hay 
taken possession of the property attached by the actual and corporeal dete, 
tion of the same. 

It is, therefore, ordered and decreed, that the judgment of the court beloy 
be avoided and reversed, that a partition of the property described in the plain 
tiffs’ petition, preceded by an inventory, be made between the parties, as prayed 
for, and according to the mode prescribed by law, the defendant and appelies 
Isaac Knapp to pay the costs of this appeal, those of the court below to abide 
the final result of the suit between the parties, and as regulated by law. 
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Saran Greenwoop et al. v. Tae Ciry or New Orteans et al. 


The family Bible being produced as evidence to show that a party to judicial proceedings wass 
a minor when they took place, it appeared that a blank had been left for the date of his birth, 
which was filled up in pencil; it also appeared that the Bible, instead of being kept as a reco 
of events at the time of their occurrence, contained several entries made with the same pen and 
ink, and apparently at the same time. Held: That as the witnesses, after a lapse of fifty-one 
years, could not refer to any distinct positive fact occurring at the time, by which the date could 
be satisfactorily fixed, the testimony was not sufficient to set aside proceedings which had bem 
acted upon and tacitly acquiesced in for nearly thirty years. 

The father and mother, while their children are under their authority, may appear for them in court 
in any kind of civil suit in which they may be interested. 

The interest of the parents does not conflict with that of their children, on account of the usufra- 
tuary interest the parents have in the property of their children. 

When the proper parties are before the court for the rendition of a decree, the parties to it can only 
take advantage of any irregularities in it by an appeal or action of nullity prosecuted in due time 

A decree pronounced by a competent tribunal, with the proper parties before it, although rendered 
by consent, being followed by its immediate execution, is a judgment capable of acquiring the form 
of the thing adjudged, and will produce that effect if no appeal be taken from it, nor actiond 
rescission or nullity instituted within the period allowed by law. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
L. Janin & H. Griffon, for plaintiffs. C. Roselius, P. E. Bonford, 

Eustis & J. B. Eustis and J. J. Michel, for defendants and appellants. 

Merrick, C. J. Shepherd Brown, who was a partner of John MeDonogh, 
died in January, 1818, possessed of much real estate separate and in partner 
ship with McDonogh. He left an olographic will, dated 8th November, 1814, 
which was admitted to probate in New Orleans on the 6th of February, 
1818. He left several collateral relations to whom he bequeathed his estate. 

Among others, he bequeathed to the heirs of his sister Sarah, wife of Wit 
liam Eaty, one part or one-eighth of his whole property, to be enjoyed by he 


during her natural life, as will appear from the following dispositions of the 


will: 





































NEW ORLEANS, JUNE, 1857. 427 


“] will, that immediately after my death an inventory and estimate shall be Gzesxwoop 
made of all my property and effects in the State of Louisiana, by two or more New Gunes, 
whom my executors hereafter named shall appoint, the same to be done 
on oath, and such parts of my property as shall be thought by my executors 
necessary or beneficial to the succession to be sold, shall be disposed of ; but as 
the interests of my friend and partner John McDonogh are generally the same, 
it is my desire that all sales of property in which he is concerned shall be made 
after taking his opinion, and that his remaining interest in such undivided joint 
property be not injured; further, that no sale of property be made until the 
debts of my aforesaid partner John McDonogh and myself, under the firm of 
John McDonogh & Co., and Shepherd Brown & Co., are paid, except for the 
purpose of paying such debts. After payment of these debts and debts due 
individually by myself, (which are small,) I will, that all my property and 
effects of every kind, except such as shall hereinafter be disposed of, shall be, 
and remain for ever, the property of those hereafter named, in the following 
proportions, either to be held by them jointly, and the profits enjoyed by them 
jn said proportions, or sold and divided among them in said proportions, as a 
majority among them (counting by the amount or proportion) shall determine, 
viz: the whole of my property and effects remaining after the payment of all 
debts against it, shall be apportioned into eight undivided parts, one of which 
parts, or one-eighth of all my net property as above, I will and bequeath to 
the heirs of my brother John Brown, who died in Jonesborough, State of Ten- 
nessee, to be equally divided between his sons and daughters, and in case of 
the death of any of them, leaving heirs, such heirs to enjoy, in the same man- 
ner, the deceased father or mother’s part.”.... 2.2.2.2... 0c cee eeeeeeceeees 
“T will and bequeath to the heirs of my sister Sarah, wife of William Eaty, t 
one part, or one-eighth of my whole property, in the same manner as the two : 
foregoing, but the use or benefit of the same to be used and enjoyed by her for 
life.” 
He appointed John McDonogh, William W. Montgomery and John Hiram 
Brown his executors, giving to them, or any two of them, full powers without 
the interference of judicial or extra judicial authority. 
On the 15th and 16th days of June, 1818, the executors caused the real es- 
tate, both separate and that in partnership with J/cDonogh, to be sold at pub- 
lic auction. McDonogh himself, although one of the executors, became the 
purchaser of many tracts and lots of land in different places. The titles how- 
ever were, at that time, to most of the tracts of land, only inchoate. 
The executors filed their account in 1822, in which the price of these pur- 
chases by McDonogh were carried to the credit of the legatees, and the balance 
in the hands of the executors, consisting of notes payable in one, two and three 
years, was set down at $57,244 88. 
On the 25th day of June, 1823, most of the heirs of Shepherd Brown, de- 
ceased, filed in the District Court a suit, among other things, attacking with 
great particularity the sales made by the executors to McDonogh, and praying ' 
that said sales be set aside and petitioners restored to their rights in said im- 
movables, and for judgment against McDonogh and the other executors for the 
Value of such immovables as were in a situation that a partition or return 
could not be awarded. 
Mrs. Sarah Eaty was a party to this suit, but no mention was made that she 
Was a married-woman, neither in the petition or power of attorney. 
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mer-eheed On the 24th day of January, 1824, William Brown; acting upon insu The 
Naw Onze. powers of attorney, entered into a compromise of this suit, and a fina] vis, J 
ment was rendered therein. From this judgment, Sarah Eaty and al) the $! 

other plaintiffs prosecuted their appeal to the Supreme Court. The juigual The 

of the lower court was reversed and the cause remanded for a new trial, See | On 

case of Brown et al. v. Brown, 2 N. 8. 441. ay comp 


After the case was remanded, certain of the heirs in whose favor the udp heirs 
ment had been reversed, compromised with McDonogh a second time, this time the ji 
upon sufficient powers, and a judgment was rendered to that effect in the Pry Shep! 
bate Court, in February, 1825, reserving to Mrs. Eaty and her heirs the Tight partic 
to make themselves parties to the judgment and to accept the same terms, no au 

On the 26th day of May, 1825, William Eaty and wife, Sarah Katy, and mino! 
their children, Llizabeth Greenwood and husband, Sarah B. Matilda Eaty and autho 
Shepherd B. Eaty, as persons of full age, and William Eaty and Sarah Eaty McD 
as tutors to Susan Katy and Abraham 8S. Eaty, executed a very full and forma) Fdwe 
power of attorney to W. H. Eaty, and authorized him to compromise with the pray 
executors. Henry W. Eaty was also a child of William and Sarah Eaty. Ih dered 
the power of attorney, the usufruct of William and Sarah Eaty to the proper into | 
ty or money to be recovered or obtained in compromise is recognized and the Brow 
right of property in the children. decre 

On the 7th day of July, 1825, Henry W. Eaty, Perigrine Greenwood and perty 
Elizabeth Eaty, his wife; Hannah Matilda Eaty and Shepherd B. Eaty, d& defen 
scribing themselves as majors, and Susan Katy and Abraham S. Eaty, minor, of all 
by William Laty, their father and natural guardian, William Eaty, as bu Th 
band of Sarah Laty, filed their petition in the Probate Court, reciting the the j 
former litigation and the compromise made with their co-heirs, praying-that ten, 1 
they be recognized as parties ; that their petition be served on the defendants; Fr 
that the legacy be decreed to belong to the petitioners, and the usufruct or life vers) 


. estate therein to said Sarah and William Eaty ; and that said executors be de oblig 


creed to pay petitioners $9,803 80 stipulated to be paid for said legacy in said with 
compromise. McDonogh acknowledged the capacity and accepted service of Th 
the petition of the plaintiffs. . extra 

The same day, a judgment was entered by consent, it being signed by Joka Is 
MeDonogh and John R. Grymes, for defendants, Henry W. Eaty, for himself ceedi 
and as attorney in fact of all the other plaintiffs ; James Workman, of counsed deers 
for plaintiffs, and Watts & Lobdell, of counsel for plaintiffs. 2d 

The judgment purports to be rendered on the calling of the cause by the were 
consent of William Eaty and Sarah Eaty, his wife, Henry Eaty, Perigrin and | 


Greenwood and Elizabeth, his wife, Hannah B. Eaty and Shepherd B. Eaty, W 
and Sasan Eaty and Abraham S. Eaty, minors represented by their father and L. 
mother, their natural guardians and tutors represented by William H. Eaty, whic 


their attorney in fact, and by James Workman and Watts & Lobdell, for plain Wil 
tiffs. It decrees to each of said children of William and Sarah Eaty, in fall _appe 
satisfaction of their portion of the succession of Shepherd Brown, $1638 96, as of 
making in all $9803 80, charged with the usufruct of said William and Sarah at th 
Eaty, and decreed the defendants to pay the costs, and that John McDonagh |  swes 
save the plaintiffs harmless as warrantors from all claims on account of the part Bibl 
nership of Shepherd Brown & Co. and John MeDonogh & Co., and that all the resp: 
rights which the plaintiffs or any of them might or may have in the lands, dren 
tenements, debts, rights and credits belonging to said succession of Shepherd 9 refer 
Brown, be ceded to John McDonogh, surviving partner. 
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fhe day the judgment was entered and signed by the parties in open court, Gxemxwoop 
vis, duly 7, 1825, W. H. Eaty, as attorney in fact, acknowledged the receipt of new Chau, 
the $9808 80 awarded by the judgment. 

The judgment was signed by the Probate Judge on the 16th of July, 1825. 

On the 2d day of July, 1855, within a few days of thirty years after the 
compromise and decree, the present plaintiffs, Sarah Greenwood and others, as 
heirs of Shepherd B. Eaty and Abraham 8. Eaty, filed their petition attacking 
the judgment of 7th July, 1825, alleging that the same was not binding on 
Shepherd B. Eaty, Abraham S. Eaty and Susan Eaty, because they were not 

ies to the same, because the agent who undertook to represent them had 
no authority therefor, nor to compromise their claims, and because they were 
minors, and because no compromise could legally be made except under the 
authority of a competent tribunal. They attack the adjudications made to 
McDonogh for the same causes of nullity set up in the said action instituted by 
Kaward Livingston on behalf of the heirs of Shepherd Brown, in 1823. They 
pray to be recognized as legatees of Shepherd Brown ; that defendants be or- 
dered to file an account ; that petitioners be decreed to be the owners and put 
into possession of all the movables and immovables and slaves of Shepherd 
Brown, and that the court may order a partition thereof; that defendants be 
decreed to pay petitioners 11-192 parts of the fruits and revenues of said pro- 
perty ; that for such property as has been alienated by said McDonogh, the 
defendants be decreed to pay petitioners the fruits and revenues up to the time 
of alienation, and the price received by him and interest, and for general relief. 

The defendants, by their answer, put at issue the heirship of plaintiffs, plead 
the judgment of 1825 as res judicata, and the prescriptions of two, four, five, 
ten, twenty and thirty years. 

From this sketch of the proceedings, it is evident the burden of the contro- 
yersy rests upon the plaintiffs to show that the judgment of July, 1825, is not 
obligatory upon them, and they have addressed themselves to this argument 
with great research and array of authorities. 

Their case must rest in effect on these propositions of fact and law which we &§ 

- extract from the voluminous briefs of the plaintiffs;. viz: 

ist. Shepherd B. Eaty, deceased, although described as a major in the pro- 
ceedings, was really a minor in July, 1825, and consequently not bound by the 
decree. 

2d. Susan Eaty, the plaintiff, and Abraham 8. Eaty, deceased, as minors, 
were not properly represented by their father and mother in the compromise, 
and they are not therefore bound by the said consent decree. 

We will consider these propositions in the order we have set them down. 

L. To prove that Shepherd B. Eaty was a minor, a family Bible is produced, 
which purports to contain a record of the births and deaths of the children of 
William and Sarah Eaty. In the entry for Shepherd Brown Eaty, a blank 
appears to have been left for the date of bis birth, and it is filled up in pencil 

as of the 25th of February, 1805. This would have made him 20 years of age 

at the time of the decree. The plaintiffs also produce sundry witnesses who 
swear they were acquainted with the parties; that the Bible was the family : 
Bible, known by one witness for forty years, and that the entries therein cor- : 
tespond with their recollections. One witness swears to the ages of the chil- 
dren as corresponding to the entries in the Bible but evidently testifies with 
reference to it. 





vo Pe 
a a aioe al lal 


tei 


OO Se eae 


o.lUCrchUC OrlClCUC OllClrTl OO 


~—- wo*eT”* * = 


> - Fr = 


eS & = 





m7 &@ T See eSe FS ae 8B Che 


New Onueaxs. which have been acted upon and tacitly acquiesced in for nearly thirty 


SUPREME COURT OF LOUISIANA, 








In our opinion, the testimony is entirely insufficient to set aside proc 


Shepherd B. Eaty died in 1835, he therefore survived this judgment ten 7 
He does not appear to have complained of it. 

The Bible produced, instead of being kept as a record of events at the tip 
of their occurrence, appears to contain several entries made with the Same peg 
and ink, and apparently at the same time ; hence the blank left for the dateg 
the birth of Shepherd B. Eaty. 

The witnesses speak, after a lapse of fifty-one years, of general recoll 
and not one of them refers to any distinct, positive fact occuring at the time, 
by which the date could be satisfactorily fixed. ; 

On the other hand, we have the power of attorney made at a time when thy 
fact of Shepherd B. Eaty’s majority, whether it had arrived or was about 
arrive, was, on account of its proximity, prominently in the mind of all the 
parties to that instrument, and when there was no interest to misrepresent the 
fact, and in which Shepherd B. Eaty takes upon himself, with the concurreng 
of his father and mother and major brothers and sisters, who all knew his age 
the capacity of major. We think the plaintiffs have failed in their proof @ 
this branch of their case. Shepherd B. Haty must be held to have been, 
major, and bound by the decree of July, 1825. 

IL Susan Eaty and Abraham S. Eaty appear as minors in the proceedings 
of 1825, and as represented by their father and mother. 

It is provided by Art. 55, p. 54, of the Code of 1808, and by Art. 251 of the 
Code of 1825, that “Fathers and mothers owe protection to their children, and 
of course, as long as their children are under their authority, appear for them 
in court in every kind of civil suit in which they may be interested, and they 
may likewise accept any donation made to them.” But it is said in this instance, 
the interest of the father and mother was in conflict with that of the minor, 
It is difficult to perceive in what respect; for the law gives to the father and 
mother of the minor the enjoyment of his estate as usufructuaries, without 
security, until his majority, and still authorizes them to appear for the minors 
in courts of justice. And in this instance, the will conferred the same right of 
usufruct for life upon the mother, and both father and mother, as well as the 
minors, were interested in acquiring as much as possible on which the usufruct 
could take effect. C. C. 553, 239; Old Code, p. 114, Art. 23. 

But it is said the consent judgment is nothing but a contract of compromise, 
and the father and mother having only the power of tutors, could not enter 
into the same without the advice of a family meeting. We do not find that 
the power of the father and mother over the property of the minor entrusted 
to their administration is to be exercised under the advice of a family meeting; 
but if it were so, it would be one of those irregularities of which the parties 
could only avail themselves on appeal, or possibly by an action of nullity or 
rescission within the delay allowed by law, because the proper parties were be 
fore the court for the rendition of the decree. 2 Marcadé, cinquiéme ed. p. 181, 
No. 10. 


Again it is said, that the judgment is a consent decree, and inasmuch as the 
forms of the law have not been observed, it is not obligatory upon the minors, 
and at most, it cannot be considered as anything more than a provisional parti- 
tion which may he disregar@ed at any time within thirty years, and a suit for 
a definitive partition instituted. 
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> The cases of The Union Bank v. Marin, 3 An. 35, and Lecarpentier v. Le- 7 
. earpentier, 5 An. 499, are cited to show that consent judgments decide nothing; New Oxuzaxs, 
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that they merely authenticate private agreements between the parties and ren- 
der them executory, and as to third parties, have the effect of transactions 
made in authentic form, and that under a consent decree a partition has not 
the effect of a judicial partition. 

We have already had occasion to limit the application of the principles so 
broadly announced in the case of Hewitt, Heran & Co. v. Nolan Stewart's Exe- 
eutors, 11 An. 100, where we held that a judicial mortgage results from a bona 
fide judgment, though rendered upon the confession of the defendant. 

So too in the case before us, we think they are not applicable and that the 
‘Probate Court had before it the proper parties, and that the decree pronounced 
by that tribunal, although rendered by consent being followed by its imme- 
diate execution, was a judgment capable of acquiring the force of the thing 
adjudged, and inasmuch as no appeal was taken from it within the delay allow- 
ed by law, and no action of rescission or nullity having been brought within 
the period allowed by Article 615 of the Code of Practice, or even Article 3507 
of the Civil Code, must be held as final and conclusive between the parties to 
the same, and consequently have the like effect upon their heirs. Vaughan vy. 

Christine, 8 An. 8328; Porche v. Ledoux, 12 An. 350. 

This view being decisive of the controversy, it is unnecessary to consider the 
numerous questions presented by both the plaintiffs and defendants’ counsel in 
their briefs and oral arguments. 

It is, therefore, ordered, adjudged: and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
in favor of the defendants and against the demand of the plaintiffs, and that 
the plaintiffs pay the costs of both courts. 
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Tue Strate v. Cecenia Cray, f. w. c. 


The repealing clause of the Act of the Legislature of 1855, relative to crimes and offences, repealed 
the second section of the Act of February 21st, 1828, which made it a crime, punishable with im- 
prisonment at hard labor, “ to prepare combustible materials, and to put them in any place, with 
an intention to set fire to a mansion house or other building.” 


PPEAL from the First District Court of New Orleans, Robertson, J. 
M. A. Foute, for the State, appellant. Zappan & Holt, for defendant. 

Merrick, C. J. The appeal in this case has been taken by the State from a 
judgment of the lower court quashing the indictment. The prosecution is 
based upon the second section of the Act of February 21st, 1828, which makes 
ita crime to prepare combustible materials, and to put them in any place with 
an intention to set fire to a mansion house or other building. The punishment 
imposed by the statute was not less than ten nor more than fifteen years’ im- 
prisonment at hard labor. 

The defendant contends that this section of th® statute was repealed by the 
Act of 1855, relative to crimes and offences. (See p. 130.) 

The statute of 1855 treats ex professo of “offences against habitations,” &c. 

On this subject it has radically changed the previous law. By the first sec- 
tion of the Act of 1828, setting fire to other buildings besides mansion houses 
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was punished with death. By the Act of 1855, the penalty is less thanw 












, 
the penalty for preparing combustibles to set fire to such buildings un . wart 
Act of 1828. sD com 

An examination of the Act of 1855, on this subject, and a comparison of =f cour 
with the former laws, will show that it was the intention of the Legislature 9  stitu 
arrange under the head “offences to habitations” all the laws which it intended Tt 
to continue in force, on the subject of setting fire to buildings, vessels, g tutio 
The repealing clause of the Act of 1855, therefore, repealed the second sectigg powe 
of the Act of 1828. See Acts of 1855, p. 137, sec. 46, 47, 48, 49 and 50, or by 

Judgment affirmed. As 

Sporrorp, J., concurring. In addition to the reasons given by the Chief stitu 
Justice, I observe that the specific “subject matter” of the second sectionf ‘pass 
the Act of 21st February, 1828, would seem to come within the purview of Ww 
section forty-eight of the crimes Act of 1855, which prescribes the punishment othe 
for al] malicious attempts to set fire to buildings and vessels. The old law was, mine 
therefore, superseded by the new, and the indictment should have been framed mark 
under the new law. butel 
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J. A. Guitiorre v. Crry or New Orveans. « 

Such portions of the Act No. 71 of 1852, entitled “ An Act to consolidate the city of New Orleans and powe 
provide for the government and administration of its affairs,” as are not contrary to the ActNe in res 

164 of 1856, entitled “ An Act to amend an Act entitled ‘ An Act to consolidate the city of New On 1814 

leans and to provide for the government of the city of New Orleans and the administration of the 

affairs thereof,’ ” are not repealed by the latter Act. the 7 
The former city authorities having had the power “ to regulate every thing which relates to bakers” were 

the present city authorities have not been deprived of it by the Act of 1856. Wl 
There is nothing unconstitutional in those parts of the city ordinance which regulate the weight and ° 
inspection of bread. . city § 
The authority given by the ordinance to seize bread unstamped or deficient in weight, and to com again 
duct the offender before the Recorder to be by him dealt with, is not a violation of Article 6 of the city ‘ 
amendments to the Constitution of the United States. Bi | 
Violations ef the city ordinances may be prosecuted before the Recorders of New Orleans, where it 2 
is so directed hy law or the ordinance. ‘An. 
The forfeiture, for the use of the city workhouse, of bread illegally baked is not a violation of Art ment 
105 of the Constitution. has, ' 
The contract spoken of by Article 165 of the Constitution, the obligation of which the Legislature is wi 
prohibited from impairing, is a contract in existence at the time of the passage of the law. minis 
with 
PPEAL from the Third District Court of New Orleans, Kennedy, J. corpo 
C. Dufour, for plaintiff and appellant. J. J. Michel, for defendant. ing th 

Merrick, C. J. This suit, commenced by injunction, is brought to cause 1852, 
the ordinance of the city “Establishing the assize and regulating the weight confe! 
and inspection of bread,” to be decreed illegal. posse: 

The question to be decided is thus stated by the plaintiff’s and appellants Muni 
counsel, viz: in for 

“The issue submitted to this court is whether there is any such law as would pealec 
authorize the defendant to pass and enforce the ordinance referred to above— 1856 : 
marking out the bakers of New Orleans as a peculiar set of traders, and holding The o 
that the bread manufactured by their skill and labor is not property, and its worth fairly 





depends not on the market price. If no such law exists, the ordinance is am J and ir 
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' ive municipal assumption of power. If a provision is designated, as a Gomsorre 
F warrant for the action of the city, it must, like all legislation in derogation of New Oucaume. 
eommon right, be strictly construed. And the duty would then arise for this 
gourt to see how far such an exceptional law could stand the test of the Con- 
stitution.” 
The powers of the city of New Orleans are in part conferred by the Consti- 
tution of the State, and in part by legislative enactments. It can have no other 
powers, from those sole sources of power, than those conferred either expressly 
or by necessary implication. 
Assuming the title of the ordinance to express clearly it objects, has the Con- 
stitution or the Legislature conferred upon the city of New Orleans the right to 
‘pass the ordinance ? 
We find by the Act of 1816, the Legislature conferred upon the city, among 
other things, the right ‘‘ To establish one or more market places, and to deter- 
mine the mode of inspection for all comestibles sold publicly, either in said 
markets or in other places; to regulate everything which relates to bakers, 
butchers, tavern keepers, or to grog shops, and other persons keeping public 
houses, draymen, horse drivers, water carriers, and slaves employed as day 
laborers ; to fix the salaries of the said draymen, horse drivers, water carriers and 
day laborers, and to make any other regulation which may contribute to the better 
administration ot the affairs of the said corporation, as well as for the main- 
tenance of the police, tranquility and safety of said city.” This power however 
was accompanied by a proviso, that the Mayor and council should not have the 
power of fixing the price of any article sold in market or other places. But 
in regard to butchers meat, and to the bakers of bread, the statutes of 1807 and 
1814 seem to have expressly conferred the power to regulate the price, and by 
the 7th section of the Act of 1816 it was provided that no powers before granted 
.” were withdrawn from the Mayor and council by that Act. 
When the city was divided into municipalities, in 1836, all the powers of the 
city government were conferred upon the respective municipalities, and these 
a- again were, by the twenty-second section of the Act of 1852, consolidating th® i | 
he city, conferred upon the new corporation. Acts, 1852, p. 48. 
But the Act of 1856, which is entitled “An Act to amend An Act entitled 
‘An Act to consolidate the city of New Orleans, and to provide for the govern- 
rt. ment of the city of New Orleans and the administration of the affairs thereof,’” 
has, while making, in many respects, the most minute provisions for the ad- 
ninistration of the government of the city, only vested the Common Council 
with “all the powers, rights, privileges and immunities incident to municipal 
corporations and necessary to the proper government of the same,” thus adopt- 
ing the precise language of the commencement of the 22d section of the Act of 
1852, but entirely omitting the most important portion of that section which 
conferred upon the city “all the powers, rights, privileges and immunities 
possessed and enjoyed,” as already observed, by the First, Second and Third 
Municipalities of New Orleans, and which provided further, that the ordinances 
in force in said municipalities should remain in full rigor, until modified or re- 
pealed by the Common Council. Moreover, the 133d section of the Act of 
1856 repeals all laws and parts of laws contrary to the provisions of the Act. 
The ordinance in question having been passed in October, 1856, two questions 
hirly arise, viz: Is the power to establish the assize and regulate the weight 
aiid inspection of bread, a power, right, privilege or immunity incident to a 
55 
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municipal corporation, and necessary for the proper government of the 
If not, were the powers conferred upon the city or rather continued in the ci 
by the Act of 1852 repealed by the Act of 1856 ? 

As it is the duty of municipal corporations, for the government of citi 
have regard to the health of the same, it is possible that the Act of 1856, 
sidered as an original Act and only charter of the city, might be held to conf 
the power upon the city to prevent the sale of bread made out of unwholesome 
flour and materials, and, as a consequence, cause the same to be inspected; 
but we do not think it could be held, under any of the ordinary rules of eg. 
struction, to have conferred the right to regulate the assize, that is the weight 
and price of bread, for this is a power not absolutely necessary for the prope 
government of the city, although it is a power we presume expressly conferred 
upon most cities by their charters. 

It becomes important, therefore, to consider the second question, vig; 
whether the Act of 1856 has repealed so much of the former law as conferred 
the power upon the city to regulate the assize of bread ? 

It will be observed that the title of the Act of 1856, as recited, is to amend 
the Act of 1852. Under Article 115 of the Constitution it cannot, therefore, be 
held a total repeal of that statute, nor does it under Article 116 purport to rm 
enact and publish at length any portion of the twenty-second section of the Ae 
of 1852, although it has adopted a phrase from this section. We conclude that 
such portions of the Act of 1852 as are not contrary to the Act of 1856, are net 
repealed by it. The powers, therefore, conferred by the former Legislaturs 
upon the city, and embraced in the 22d section of the Act of 1852, and not com 
trary to nor inconsistent with it, have not been repealed. 

The city, and formerly the municipalities, having had the right “ to regulate 
everything which relates to bakers,” (provided they allowed them the proper 
profit upon a barrel of flour,) the Act of 1856 has not deprived the present city 
authorities of that power. 

Coming now to examine the particular portions of the ordinance complained 
®f, we see nothing unconstitutional or illegal in those parts of the ordinance re 
quiring every baker to cause the bread to be marked with his initials or some 
other mark, nor in regulating the size of the loaves of bread to be sold. The 
fifth section which authorizes, between the rising and setting of the sun, cer 
tain police officers to enter any bake-house, shop, store-house, &c., where bread 
is kept, and stop and detain all bakers carrying bread for sale, to examine 
whether the same is marked, and ascertain the weight thereof, and in case itis 
unstamped, or wanting in weight, or not baked according to the ordinance, to 
conduct the offender before the Recorder, there to be dealt with, is no violation 
of Article 6 of the amendments to the Constitution of the United States. 

That Article applies to process issued and searches made by officers of the 
of the United States Government, and has no application, as a shield, to persons 
who, by their employment, bind themselves to comply with certain police regu 
lations of the individual States, or of particular cities deriving their powers 
from one of the States. 

The Recorders of New Orleans, under the Constitution and laws of the State, 
have certain judicial powers. Offences for the violation of the city ordinances 
may be prosecuted before them where it is so directed by law or the ordinanes, 


and we see nothing illegal in enforcing the penalties of the ordinance beforethe — 
Recorder. The forfeiture of the bread illegally baked for the use of the city — 
















NEW ORLEANS, JUNE, 1857. 485 


workhouse is no more a violation of Article 105 of the Constitution, which pro- Ca 
yides that vested rights shall not be divested unless for purposes of public New Onteans. 
utility and for adequate compensation previously made, than is the fine of a 
thousand dollars, or other sum, inflicted at the discretion of the court in the 
ease of a conviction for an assault and battery, or other offence. 
The illegal bread, if it can be considered as having any value, and the penalty 
jn money denounced for crime, are forfeited to the State or city by reason of 
the crime, and the State or city in exacting the penalty is not taking that which 
js strictly the property of another in the sense of Article 105 of the Constitu- 
tion. 
Judgment affirmed. 
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SAME CASE ON A RE-HEARING. 


a5 


Merrick, C. J. An application for a re-hearing has been made by the plain- 
tiffs in this case, on the ground, that the argument of plaintiff’s counsel on the 
constitutional question has been entirely overlooked. 

We think we misapprehended the force of the plaintiff’s argument on one 
branch of the case. As we understand it now, it is thus: that the Act of 
the Legislature allowing the city authorities to fix the price of bread as well 
as the size of the loaves to be sold, violates Articles one hundred and five and 
one hundred and twenty-three of the Constitution, because it enables the city 
to fix the price of bread below its market value, and thus take from the plain- 
tiff, for the public use, the difference between the actual value and the price 
fixed without compensation, and also imposes upon him a tax or burden which 
ig unequal, and not in proportion to the value of the property he sells with 
referance to other property. 

The contract spoken of by Article 105 of the Constitution, the obligation of 
which the Legislature is prohibited from impairing, is a contract in existence at 
the time of the passage of the law. The Article 105 has never been supposed 
to infringe upon the power of the Legislature to regulate future contracts; a 
power exercised by every people and inherent to sovereignty. Thus, our Legis- 
lature has prescribed the forms and conditions of contracts, and, in the contract 
ofsale has declared that unless certain forms be observed the sale shall be null 
as to third persons; that if the thing sold is affected by vices and defects the 
purchaser may rescind it, that if the owner of an immovable should sell the 
same for less than one-half of its true value, he may annul the same although 
in his contract he hadexpressly abandoned the right of claiming such rescission, 
and had declared that he gave to the purchaser the surplus of the value of the 
thing sold. In these and the like cases there is no pretence that the obligation 
ofa contract had been impaired, because the law in force at the time enters 
into and forms a part of the contract. Ifthe supposed contract is made in vio- 
lation of the law, it has no valid existence as a contract. 

Now, when the lawgiver says to the baker, “ you shall not make and 
sell bread within certain boundaries unless you limit your profits to a certain 
sum for each barrel of flour which you make into bread, and unless you con- 
form to certain regulations as to the size of the loaves, the places and times of 
sale,” the obligation of no contract has been impaired, for none has been entered 
into ; no vested right has been taken away, for no man has a vested right (un- 
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less the same be expressly granted by a special Act of the Legislature) 
nish a certain portion of the population with bread, and no tax has been i 
upon the baker, for no part of the price of the bread goes into the public tre. 
sury, and it is entirely optional with him whether he will sell his flour or maky 
it into bread, or pursue some other vocation. = 
Re-hearing refused. 





Ws. Reep et al. v. H. H. Crocker et al. 


Conventions by which it is agreed that rights to a future succession shall be sold for a particulg 
consideration are prohibited by law, and consequently null. ; 

The renunciation of a succession must be made by a pnblic act before a notary, in presence of typ 
witnesses. 

A special transfer and assignment of rights to an estate, in favor of one person, cannot be view 
as a renunciation, and is not a ratification of a promise to renounce. 

To determine the nature and effects of acts, the motives of the parties must be considered. 

Collation is not obligatory on collaterals who inherit in default of forced heirs. It is only due by 
those who have received in advance of their legitimate portion as forced heirs. Special legacig 
to collaterals, when there are no forced heirs, belong exclusively to the legatees, and are not sak 
ject to collation. 

A testator who has natural children complies with the law if he bequeaths three-fourths of his estels 
to one or more of his legitimate collateral relatives. They cannot be regarded as forced heirs, 


to tl 

PPEAL from the Second District Court of New Orleans, Morgan, J. dep 
Ogden & Leovy and P. E. Bonford, for plaintiffs. Purvis & Dugué, beq) 
Hunt and L. Pierce, for defendants and appellants. all 


Coiz, J. -Elisha Croeker died, leaving a large estate and no forced heirs, be] 
By his will he appointed H. H. Crocker, one of his natural children, his T 
executor, and distributed his property between his housekeeper, who isa The 
colored woman and was once his slave, and his children whom he had by her, sho 
and who were legally acknowledged by him previous to his death. T 
The deceased left no father nor mother, and only one brother and one sister, obje 
(since dead,) and the descendants of brothers and sisters, who could only claim esta 
his succession as legal heirs. 


suc 
To a number of these collaterals he gave, during his lifetime, considerable 7 
sums of money and other property. as t 


Reed, claiming to be a legitimate nephew, brings this suit to annul the will asi 
so far as it disposes of more than one-fourth of the property, asks to be recog 
nized as an heir, and demands a partition of the estate. In this he is joined by 
others of the same relationship. 

As all the parties are anxious to have this litigation terminated, we shall 
therefore, express no opinion on the various preliminary questions raised by 
the learned and distinguished counsel on both sides, and proceed at once to the 
merits of the case. 

The heirship of the plaintiffs to the deceased is satisfactorily established 
The will is partially invalid. Art. 1478 C. C. provides that when the natural 
father has not left legitimate children or descendants, the natural child or chik” 
dren, acknowledged by him, may receive from him, by donation inter vivoa@” 
mortis causa, to the amount of the following proportions, to wit: one-fourth @ | 
his property, if he leaves legitimate ascendants or legitimate brothers or sisters, 
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_ @descendants from such brothers and sisters, and one-third if he leaves more 
collateral relations. Crocksn, 

Art. 1474 declares that: “In all cases in which the father disposes in favor ' 
of his natural children of the portion permitted him by law to dispose of, he is k 
pound to dispose of the rest of his property in favor of his legitimate relations ; 
gery other disposition shall be null, except those which he may make in favor 
it of some public institution.” 

This will is then null, so far as it relates to three-fourths of the property. 

The natural children are entitled to one-fourth of the property, and the legal 
heirs or their assignees take three-fourths thereof. 

The most important question in this case is whether certain assignments are 
yalid which were made by some of the heirs to said H. H. Crocker. Before 
determining this, it is proper to decide as to the validity of certain contracts 

cular made by said assignors with the deceased. 

They are all of a similar form, and commence first with a receipt of a bond 
of the city of New Orleans, its description and amount, and interest that it 
\ewed bears. Then follows the important part thereof for this controversy, to wit: 
“Which bond I promise to keep carefully and faithfully, and not alienate or 
incumber to the prejudice of the said Elisha Crocker, who is the owner thereof, 
pacies but it is the express understanding and agreement between the depositor and 
t wah. holder, that the said holder will collect the semi-annual interest as it becomes 
due according to the tenure of the bond, and apply the same to her own use 
ve and benefit, as she may think proper, without being obliged to refund the same 

to the said owner of the bond, for the interest thus made. And should the 
depositor hereafter think proper to donate the said bond to the holder, as a 
, B bequest, she, the said holder, agrees to accept the same in full satisfaction of 
all claims she might set up or urge against the property or eticte which might 
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mm, be left at the decease of the donor.” 

, his These contracts are clearly invalid, and can have no binding force in law. 
sa They are conventions by which it was agreed that rights to a future succession 
her, should be sold for a particular consideration. 

They are plainly prohibited by Art. 1881 C. C.: “‘Future things may be the 
ister, object of an obligation. One cannot, however, renounce the succession of an 
claim estate not yet devolved, nor can any stipulation be made with regard to such a 

succession, even with the consent of him whose succession is in question.” 
rable The authority of Troplong, quoted by counsel of plaintiffs, goes only so far 

as to declare that a testator may impose on his heir the condition to renounce 
will asuccession; but this renunciation must be made after the death of the testa- 
ec0g tor, and it is left to the discretion of the heir to determine if he will take his 
od by hereditary share or the substitute therefor contained in the will. 

“Le testateur peut aussi imposer 4 son héritier la condition de renoncer & 
shall, une succession. 
ed by “Cette proposition ne souffre pas de contradiction quand il s’agit d’une suc- 
io the F cession échue. Je n’y vois pas plus de difficulté quand il s’agit d’une succes- 

sion non échue et que la renonciation ne doit avoir lieu que lorsque cette suc- 
shed FB wession s'owvrira. Par exemple, un pére donne 4 sa fille dix mille francs si elle 
stural F renonce a la succession paternelle quand elle s’ouvrira. Cette disposition est 
chi ‘tout fait valable, la fille aura a voir s’il est de son intérét de préférer les dix 
p08 OF 


‘mille francs 4 sa part héréditaire, ou sa part héréditaire, aux dix mille francs, 
9 cette option ne se fera que lorsque la succession sera ouverte. 
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“C'est le cas précis de I’ Art. 843 du Code Napoleon, qui permet & Vhéritier 


Yavantage de renoncer 4 la succession pour s’en tenir 4 son don; nul Principe, 
n’est blessé dans de telles circonstances. 

“Tl n’y a pas lieu A cet égard de distinguer si la succession 4 laquelle Phéri- 
tier est obligé de renoncer, est ou non la succession du testateur ou du donateur; 
dans tous les cas la cause n’a rien que de trés licite et il suffira que le donatain 
ou légataire fasse sa renonciation & Vépoque de Youverture de la succession” 
Troplong, Donations et Testaments, No. 269. 

The whole doctrine contained in the preceding passages is that a testatg 
may bequeath in his will a fixed sum of money, or other determined property, 
to an heir, on condition that he will, after the succession is opened, renounee 
his hereditary share; and the heir may or not, as he thinks his interest dictates 
take the fixed sum and renounce. 

Supposing this doctrine to be correct, still it has no direct bearing on the 
case at bar. 

Elisha Crocker inserted no condition in his will by which these parties were 
to have the bonds as a consideration for renouncing his succession. 

The whole part of his testament that refers to these bonds and other money 
donated to the heirs is the following: 

“T have also several relatives, descendants of my deceased sisters. To allof 
these relatives I have heretofore given a considerable portion of the property| 
have acquired during my long residence in this city. Very recently I have 
distributed amongst them sums equal to one-third of what I possess, reserving 
the right to recall the whole or any part thereof. 

“T now release all of them from the obligation to return any part thereof 
and confirm them in the full possession and use thereof. I shall therefore make 
no further bequest to them, but shall proceed to divide the remainder of my 
property and effects as follows.” He then divides his property between his 
concubine and his natural children. 

Now if Crocker had put in his will that he left these bonds to these heirs on 
condition that they would renounce their hereditary shares in his estate, then 
if after his death they accepted the bonds they would be compelled to renounce. 
But he annexes no « ndition to his gift. 

It is true that by the contracts, if he donated them the bonds, they were to 
be considered in full satisfaction of all claims they might urge against his 
estate. But these contracts cannot control his last will, for between the time 
that elapsed from the making of these contracts until the writing of his will 
he may have changed his intention, and therefore inserted no condition in his 
will, but left it free for his heirs to take the bonds and also to claim their here 
ditary shares. 

It is clear that by Art. 1881 C. C. the heirs are not bound by the stipulations 
in the contracts as toa future succession; if, however, they thought proper to 
renounce their rights to the estate on account of having received those bonds, 
they could do it, as they have the right to renounce, even if they had never 
received any consideration therefor from the testator. 

And this is what the counsel of plaintiffs maintain. They say that they 
have renounced, and we now will consider this point. 

This renunciation of these heirs is based on certain acts, and as they are all 
the same, except as to names and places where they were passed, we will give 
one of them: 








EPRESEREBSERRBEALBEES - 


Ee = B. 


| Fr J 


22s 2B- 


BEesrsa& 


Wu 


S FPeesk & 








eu > SST Rw 


* 5 5 


SPs sk Te Es & FS 











NEW ORLEANS, JUNE, 1857. 


“Know all man by these presents, that we, David Crocker, Henrietta 

Crocker, Harriet Crocker and Warren Crocker, of the county of Tompkins, 
and Charles Crocker, of the county of Cayuga, State of New York, do hereby 
bind and obligate ourselves in manner following, viz: That whereas the late 
Flisha Crocker, of the city of New Orleans, State of Louisiana, did, by last 
will and testament, dated the 15th February, 1854, and duly admitted to pro- 
bate on the 12th July, 1854, nominate, constitute and appoint his acknowledged 
natural son, Henry Hicks Crocker, his sole executor and detainer of his estate; 
and whereas the right and capacity of the natural children of the said deceased 
and of their mother ‘Sofa,’ legatees named in said will, to take and accept the 
whole amount of the legacies therein bequeathed, have been questioned by 
parties claiming an interest in said succession, although the said executor main- 
tains that said will is good and valid in law and equity; and whereas the coun- 
gel for absent heirs, Robert N. Ogden, Esq., has joined with one William Reed 
jn a suit before the said honorable Second District Court of New Orleans, to 
attack said will and to set aside in part the dispositions contained therein in 
favor of the said natural children and of their mother ‘Sofa,’ therein named ; 
and whereas, any legal proceedings to defeat the benevolent intentions of the 
said testator, and to prevent the property by him left at his decease from being 
distributed or disposed of as the testator has desired and expressed in his said 
last will, is entirely contrary to our wishes, and can receive no countenance 
from us, we therefore protest against the further prosecution of the said suit, 
No. 8012, on the docket of the said Second District Court of New Orleans, 
wherein said R. NV. Ogden, as counsel for absent heirs, assumes to join the said 
William Reed in opposing the execution of the provisions of the will aforesaid, 
and prays an order of sequestration of the moneys, movables, rights, &c., ap- 
pertaining to the succession of the said Llisha Crocker, deceased ; and whereas, 
in his lifetime, as is truly stated in the body of said will, the said Zlisha 
Crocker, now deceased, in the distribution of his estate among his collateral 
relations, did advance to the undersigned property of considerable value and 
also moneys, for all which full acquittance and discharge is given to the under- 
signed in and by said will. . 

“Now in consideration of the premises, and from love and affection for the 
deceased, and from regard to the children of said decease’l and of their mother 
‘Sofa.’ the legatees named in the said will, and in further consideration of the 
sum of five dollars, each to us in hand paid this day, at the sealing and delivery 
of these presents, by the said Henry Hicks Crocker, executor and legatee of 
the deceased Elisha Crocker, we do hereby relinquish and quit-claim in favor 
of Henry Hicks Crocker, executor and legatee of the deceased Elisha Crocker, 
to all and singular any rights, claims or demands whatsoever to which we may 
be entitled, under the laws of the State of Louisiana, as a legitimate relation of 
the said deceased Elisha Crocker, to any of his estate by him left at his decease, 
and do hereby expressly waive, in favor of the said Henry Hicks Crocker, the 
nullity, if any there be, pronounced by the Article No. 1474 of the Civil Code 
of Louisiana, in all cases in which the father disposes in favor of his natural 
children of the portion permitted him by law to dispose of, and which Article 
further prescribed that in such event he is bound to dispose of the rest of his 
property in favor of his legitimate relations; and we do further declare, that so 
far as we have any interest in the matter of said will, or are thereby affected 
in interest by the provisions thereof, we wish the same to be carried into effect 
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in all its parts and clauses, and that the share in the succession of the said de. 
ceased Elisha Crocker, to which we might be entitled under the laws of Louis 
ana, shall enure to the benefit of said Henry Hicks Crocker, executor ang 
legatee of the deceased. And the said Henry Hicks Crocker, being here per. 
sonally present, accepts the said quit-claim and assignment, the same 
considered by all parties as a compromise made with a view of avoiding litiga. 
tion, and as a settlement by mutual consent of any and all differences or gop. 
tradictory interests between the parties as heir or legatee_of the deceased Elishg 
Crocker. 

“In faith whereof, the parties to this act have signed the same in duplicate, a 
Lansingville, in the county of Tompkins, State of New York, on this 28th 
of September, one thousand eight hundred and fifty-five.” Then follows the 
signatures of the parties and authentication of the act. 

The form of this act is a serious objection to it as an act of renunciation, for 
Art. 1010 C. C. declares: ‘“‘The renunciation of a succession is not presumed, 
it must be made expressly by public act before a notary, in presence of two 
witnesses.” 

It is also evident that it was not the intention of the parties to these acts to 
make what is legally contemplated a renunciation of a succession; their mani- 
fest object was to transfer their hereditary rights in the property left by the 
will to Henry Hicks Crocker. 

Their intention was not to make a general renunciation, which would have 
redounded in favor of their co-heirs who contested the will; on the contrary, 
they protest against any attempt to defeat it. 

They knew that suit was commenced to annul a part of the provisions of the 
testament, on the ground that a part of this property must go to the collateral 
relations. They were also aware that the intention of the deceased in getting 
them to promise to consider the bonds as a substitute for their hereditary rights, 
was to give him a privilege of bequeathing the balance of his property prin- 
cipally, not to his collateral relations, but to his natural children, and that his 
object was not that they should renounce so as to benefit the former, but the 
latter. 

It is also argued, that these assignments may be viewed as a ratification after 
the death of Elisha Crocker of the alleged promise of the assignors to renounee, 
made anterior to his decease; and that although a promise to renounce, made 
before the death of the testator, is illegal, yet that this promise may be ratified 
after his death. 

These assignments cannot be regarded as a ratification, for the promises in 
the receipts by which some of the heirs agreed to consider the bonds, if they 
were bequeathed to them, as an equivalent for their rights in his estate, must 
be interpreted, that they would renounce all their rights to the estate, and 
neither claim nor exercise control over any part of it. 

But these assignments do not contain a general renunciation ; on the contrary, 
the assignors specially transfer their rights to one person, and thus pretend to 
control their portion of the estate, which establishes that they had no inten- 
tion of executing a general renunciation, but, on the contrary, of claiming their 
shares and of assigning them to Henry H. Crocker. 

A special transfer and assignment of rights to an estate in favor of one pet 
son cannot be viewed as a renunciation, and consequently is not a ratification 
of a promise to renounce. 
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In order to determine the nature and effects of acts, the motives of the par- 
ties must be considered. A careful examination of these acts establishes that  Onooxne. 
the assignors had no intention of renouncing the succession, but that their ob- 

ject was to transfer their portions to H. H. Crocker, who, being present, accepted 

the quit-claims and assignments. 

They must then be considered not renunciations of the succession, but trans- 
fers and abandonments of these heirs to H. H. Crocker of their rights in the 
estate of the deceased. Vide C. C., Arts. 996, 997. 

It is urged that if these assignments are decreed valid, the law will be evaded 
and the testator will be allowed to dispose of his property indirectly in a way 
he could not do directly. 

This objection is invalid. The design of the Legislature in the prohibitory 
laws relative to the disposition of property to natural children, is to assure to 
the relatives of the testator a fixed portion of his estate, and to stamp its 
disapprobation on illicit intercourse, by depriving the natural parent, even in 
the absence of forced heirs, of the liberty of bequeathing his estate according 
to his volition. 

When the rights of the heirs are secured, the law does not then pretend any 
more to regulate the disposition of the property, and the heirs have the pre- 
sogative of donating, selling or disposing of it as they wish. 

The object of the law is accomplished. The heirs have received their legal 
share, and the parent has been punished, for he has been deprived in his death 
of the consolation of knowing that his fortune will be enjoyed by those who 
are still precious in his sight, notwithstanding they are the fruits of an unlaw- 
ful connection. 

The next question for our solution is, whether the amounts already received 
bythe heirs must be considered in settling the estate and making a parti- 
tion. 

As the testator released in his will those who had received deposits or loans 
of property from the obligation to return them, they must be considered as 
donations smortis causa, and those heirs have the right to receive their share in 
the estate of the deceased, without any regard to what they have previously 
received as donations. 

Collation is not obligatory on collaterals who inherit because there are no 

forced heirs. It is only due by those who have received in advance of their 
kgitimate portion as forced heirs, but where an heir has no right to any par- 
ticular part of the estate, unless the deceased died intestate, then he can only 
caim his portion out of the estate that remains at the decease, and cannot 
interfere with any action or donations made anterior to the opening of the suc- 
cession. 
2 Art. 1305 declares that “‘the collation of goods is the supposed or real return 
to the mass of the succession which an heir makes of property which he receiv- 
tin advance of his share or otherwise, in order that such property may be 
divided together with the other effects of the succession.” 

Art. 1313 declares that “‘the obligation of collating is confined to children or 
descendants succeeding to their father’s and mother’s or other ascendants, 
whether ab intestato, or by virtue of a testament.” 

“Therefore, this collation cannot be demanded by any other heir, nor even 
by the legatees or creditors of the succession to which the collation is due.” 
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Art. 1489 declares that ‘‘any disposal of property, whether inter vivos or 
causa, exceeding the guantum of which a person may legally dispose to 


prejudice of the forced heirs is not null, but only reducible to that guantum® : 


Vide ©. C., Art. 1314. 

It is clear from these Articles, that collation is only obligatory on forged 
heirs, who are those that the donor cannot deprive of the portion of his estate 
reserved for them by law, except in cases where he has a just cause to disin. 
herit them. C. C. 1482. 

We would observe that the dispositions of the testament in favor of “ Sofa” 
the concubine of the testator, are null and void; (C. C. Art. 1474) and the 
the dispositions of the the will in favor of H. H. Crocker, of Mary Bosworth 
and of Susan Crocker, the natural children of the testator, must be reduced to 
the one-fourth of the amount of the testator’s estate. 

The validity of the said assignments is also recognized, and the portions of 
the assignors in said estate must be given to said Henry Hicks Crocker. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed, so far as it deprives the said Henry Hick 
Crocker of the benefit of said assignments, and gives the portions of the as 
signors to the co-heirs of the same degree. 

It is further ordered, adjudged and decreed, that the judgment of the lower 
court be amended, so as to recognise the following persons as the heirs of the 
testator, Elisha Crocker, to wit : 

Ist. Lucius Crocker. 

2d. Charles, David, Warren, Henrietta, Harriet, Abby, wife of B. J. 
French, and the children of Nathaniel, viz: Jay, Frank and Charles, the chil- 
dren of David, brother to the deceased. 

8d. Lucy M. Southworth, wife of Aug. C. French, the child of Sophia, a 
sister. 

4th. William Reed, Laura Reed, wife of William Fitch, Elector Reed, wile 
of William Smith, and a minor child of Elkin Reed, and also a minor child of 
Lucius B. Reed, both deceased, children of Lawra, sister to deceased. 

5th. The minor child of Myra Griffith, deceased, daughter of Elector Cree. 
ker, sister to Elisha. 

6th. Laura, wife of Whitcomb Francis Hurd, and Elizabeth, wife of J. £ 
Bruce, children of Lucy Crocker, sister to Elisha. 

That three-fourths of the estate shall be divided among the said heirs and 
the assignee of any of them, according to their respective rights. 

And that the judgment be amended so as to recognize the validity of the 
assignments of a portion of the heirs of Elisha Crocker, to wit, of Henrietta 
M. Crocker, Frances F. Hurd, Charles Crocker, Lucius Crocker, Elizabeth 
Bruce, David Crocker, Warren Crocker and Harriet Crocker, of their shares 
in the estate of Elisha Crocker, to Henry Hicks Crocker. 

And that three-fourths of the said estate be divided among those of the said 
heirs who have not transferred their rights, or their assignees; and Henry 
Hicks Crocker, as the assignee of the said portion of the heirs, who have trans 
ferred their shares to him, according to the respective rights of the parties. 

That the judgment be amended, so as to declare the dispositions of the will 
in favor of “‘ Sofa,” the concubine of the deceased, null and void; and thatthe 
dispositions of the will in favor of the natural children of the deceased, to wit, 
of H. H. Crocker, Mary Bosworth and of Susan Crocker, be reduced to one 
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| fourth of the testator’s estate, and that the said estate is to be distributed with- 
- gut any regard to collation ; and the said heirs, assignees and legatees are to 


take their shares in the estate without being obliged to account for anything 
they may have received before the death of the said testator. 

It is further ordered and decreed, that the judgment of the lower court, so 
far as not reversed and as thus amended, be affirmed; and that it be remanded 
to the lower court for the purpose of making a partition according to law among 
those entitled to the said estate, as aforesaid; and that the costs of appeal be 

id by the appellees, and those of the lower court by the succession. 

"Vide Creswell v. Seay et al. 19 L. R. 521; 3 Marcadé, pp. 118, 168, No. 241; 
1 Marcadé, 52; C. C. 912, 913; Cole v. Executor, 7 N. S. 422; 4 Marcadé, p. 
$75, No. 452; 5 Marcadé, 90. 


SAME CASE ON A RE-HEARING. 


Core, J. Appellees in their motion for a re-hearing, allege that “ Henry 
Hicks Crocker being the testamentary executor at the time the several trans- 
fers were made to him, could not, under the provisions of the Code, acquire 
ay portion of the property then under his administration.” 

“That the Act allowing executors and others, who are legatees, &c., to pur- 
chase, applies only to purchases made at the public sale which takes place of 
the effects of the succession in due course of law.” 

The provisions of law forbidding executors, except in certain cases, to pur- 
chase any part of estates under their care, do not apply to assignments of heirs 
to them of their rights in the estate. 

Appellants have also asked for a re-hearing on the following point: 

“There is error, we respectfully suggest, in the decree of this honorable 
court, ordering the partition of the estate of the testator without regard to the 
amount bequeathed to the collaterals, and excluding the natural children from 
participating in this important portion of the succession.” 

As appellants appear to have misconstrued a part of our judgment, we will 
add a few remarks in explanation, for the direction of those who shall make 
the partition. 

Our judgment did not order the partition of the estate without regard to the 
mount bequeathed to the collaterals and exclude the natural children from 
participating in this part of the succession. 

In our judgment we declared: “That the said estate is to be distributed 
without any regard to collation; and the said heirs, assignees and legatees, are 
to take their shares in the estate without being obliged to account for anything 
‘they may have received before the death of the said testator.” 

We did not explain the mode of partition, as the cause was remanded to the 
lower court for the purpose of making a partition. 

We had been requested to decide if the collaterals were obliged to collate, 
ind we decreed, they were not; but we did not detail what was to compose 
the estate to be divided, nor in what manner the quarter due to the natural 
thildren or the three-quarters of the collaterals, was to be determined, as this 
Would be settled in the lower court. 


SUPREME COURT OF LOUISIANA, 


We think that the following principles, which, in our opinion, are not ante A 


gonistical to our judgment, ought to govern in the partition. 

In order to fix the one-fourth of the estate, the succession should be con- 
sidered as consisting not only of the effects in the testator’s possession at the time 
of his decease and legal claims of the estate, but also of that which was donated 
in the will. Donations made by the testator during his life, are not to be in- 
cluded in the mass of the estate. 

When the whole mass of the succession is thus formed, the estate is to be 
divided between the natural children and collaterals, according to their respee. 
tive proportions, to wit, one-fourth to the former and three-fourths to the lat 
ter, and the collateral relations are to take their share in the three-fourths with. 
out any regard to donations to them in the will, or to gifts to them by the tes. 
tator during his life. 

For special legacies to collater als, when there are no forced heirs, belong ex. 

clusively to the legatees, and ‘are not subject to collation. 

A testator who has natural children complies with the law, if he bequeaths 
three-fourths of his estate to one or more of his legitimate collateral relations, 
for they are not regarded as forced heirs. 

Let us suppose the testator has bequeathed in his will $20,000 to his cola 
teral relations, and the entire estate, including these legacies, is $100,000, the 
natural children would then have one-fourth of this amount, ¢. e. $25,000, and 
the remaining three-fourths, 7. ¢., $75,000, less the $20,000, bequeathed to col- 
laterals, that is to say $55,000 would be divided among all the collateral rela- 
tions without regard to collation. If, then, there were five collateral relations, 
heirs of the testator, each of them would receive $11,000, and also retain the 
amount bequeathed to him in the testament and the donations to him by the 
testator during his life. 

Before concluding, it should be observed, that the semi-annual interest on 
the bonds of the city of New Orleans, deposited with some of the heirs, is not 
to be included as a part of the estate, as it was given to them by the testator 
during his lifetime. 

When the partition is made, the estate must be considered as _ consisting of: 

ist. The amounts donated or bequeathed in the will. 

2d. The property in the testator’s possession at the opening of the succes- 
sion, and all legal claims of the estate. 

The partition must be made according to law, in accordance with the judg- 
ment in this case as thus explained. 

It is, therefore, ordered, that the re-hearing prayed for by plaintiffs and de- 
fendants be refused. 
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W. Reep et al. v. H. H. Crocker, Executor. 


4 suit to remove an executor from office may be maintained by a portion of the heirs named in 
the will. 

The Act of the Legislature of March 13th, 1837, sec. 8d, reénacted 12th of March, 1855, imposing a 
penalty on executors, administrators, &c., for withdrawing the funds of the succession from bank 
without an order of court, is imperative and must be enforced when there are no peculiar cireum- 
stances which form an exception. 

The statute is equally imperative that the executor must render a full account of his administration 
at least once in every twelve months, and the neglect of the counsel of absent heirs te compel an 
account, will not exonerate the executor. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Ogden & Leovy and P. E. Bonford, for plaintiffs. Purvis é Dugué, for 
defendant and appellant. 


Bucnanay, J. This is a suit to remove an executor on two grounds: Ist. 
That he has not deposited in a chartered bank paying interest on deposits, the 
funds which have come into his hands as executor, or having so deposited them, 
that he has withdrawn such funds without an order of court. 

2d. That he has suffered more than a year to elapse from the date of his ap- 
pointment, without rendering an account of his administration. 

The defendant, first, excepts that the plaintiffs are without interest to insti- 
tute this proceeding. 

The plaintiffs assert themselves to be descendants of the brothers and sisters 
of the testator, and, as such, to be his heirs at law. 

The evidence offered on the trial of the exception shows that the plaintiffs 
had instituted suit against the defendant and others, for three-fourths of the 
succession of Llisha Crocker ; and the judicial admissions of defendant, con- 
tained in his pleadings in that suit, identify plaintiff, as constituting a portion 
the relatives, descendants of deceased sisters, spoken of in the last will of Elisha 
Crocker. The exception was, therefore, properly overruled. 

Upon the merits, it was shown that defendant kept an account in bank as 
executor. The bank did not pay interest on his deposits it is true. But it is 
proved that the defendant made inquiries, and was informed that there was no 
bank in the city paying interest on deposits. Although, therefore, the plain- 
tiffs have proved that several of the chartered banks in New Orleans do pay 
to certain of their customers interest on deposits under special agreements, yet 
these appear to be deviations from the general practice of the institutions in 
question, which were unknown to the defendant and to the officers of the bank 
in which he kept his account. 

The court below has held the defendant liable to the penalty, imposed by 
the Act of March 13th, 1837, section 3d, reénacted on the 12th March, 1855, 
(Session Acts, page 78, section 2,) for such sums as the executor withdrew 
from the bank without an order of court ; and we find no error in that ruling. 
The cases are numerous in which the penalty has been enforced. Indeed the 
law is imperative. 

Cases might possibly arise, whose peculiar circumstances would form an ex- 
ception, as for instance, if the administrator held the power of attorney from 
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the very heirs who claimed to make him liable for the penalty of the statutes 
in question. 

The requirement of both those statutes is no less imperative, that the exe. 
cutor must render a full account of his administration at least once in 
twelve months. The defendant qualified as executor on the 12th July, 1854 
This suit was brought on the 31st December, 1855, up to which time no ag 
count had been rendered. The defendant’s counsel argues, that by the 118$4 
Article of the Civil Code, (which is expressly. kept in force by the concluding 
section of the Act of 1855, page 79,) the executor is only required to render 
an account at the instance of the counsel of the absent heirs. But we do not 
consider this to be a correct interpretation of the meaning of the Legislator in 
the Article quoted. The preceding Articles had ordained, that the term of 
administration was one year; that the duties of administrators ceased, even 
before the expiration of that time, when the heirs present themselves or send 
their powers of attorney to claim the succession. Then follows the provision 
(in the Article quoted) that, when the heirs do not present themselves or send 
their powers, &c., an account must be rendered at the expiration of the year, 
at the instance of the counsel for absent heirs. This can only be taken as re 
cognizing the authority of the counsel appointed by the court to demand the 
account, even should he receive no special mandate to that effect from the 
heirs. In that case he has a mandate derived from the law. But it cannot 
be supposed that it was intended the neglect of the counsel of absent heirs to 
compel an account, should have the effect of allowing the administrator to go 
out of office without rendering any account. Besides, the Article 1183 is found 
in the chapter of the administration of vacant estates. 

The Article 1666 is more directly applicable to testamentary executors ; and 
that Article is without even the apparent qualification which terminates Article 
1183. It reads thus: “ He (the executor) must render an account of his ad- 
ministration at the expiration of the year, commencing from the moment in 
which he had the seizin.” 

Judgment affirmed, with costs. 





Sreamer Jean Wepre v. H. Kenpatt Carter & Co. 


It is not for the carrier to render it probable that the injury to freight was eccasioned by one of the 
natural dangers incident to the navigation. It is incumbent upon him to show that he has used 
diligence and proper skill to avoid the accident, and that it was unavoidable. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Coxe & Breaua, for plaintiff. Steele, Hamner & Hays, for defendants 
and appellants. 

Merrick, C. J. This suit is brought to recover $1092 freight and charges 
on the transportation of 157 bales of cotton from Alexandria, in this State, to 
this city, in the month of July, 1855, the freight being at the extraordinary 
rate of six dollars per bale. 
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The claim is resisted by the defendants as to $611 35, on the ground that 
the eighty-one bales of cotton were delivered in a damaged and unmerchantable 
condition. 

The District Judge was of the opinion that the cotton was damaged before it 
was received by the plaintiff, and that the larger portion of the loss to the 
planter was occasioned by the factors adhering to what he calls the unjust rule 
adopted by the pickeries of this city. 

The bills of lading affirm the cotton to have been in good order and condi- 
tion when received, and the obligation assumed by the plaintiff was to deliver 
the same in like good order and condition at New Orleans, (the dangers of the 
river and fire only excepted,) the privilage of lighterage and stowage in flats 
and barges being also reserved to the plaintiff. 

The testimony is insufficient in our opinion to rebut the acknowledgment 
contained in the bill of lading, that the cotton was received on board in good 
condition. 

From the admissions of the master of the boat, and the testimony of plain- 
tiff’s witnesses, there can be but little doubt that the cotton was damaged 
while being transported by the plaintiff. The flat-boat on which it was stowed 
struck something which occasioned a leak, and thirty-two bales were landed 
upon the beach, covered with tarpaulins and left in charge of a watch, and the 
residue brought to the city. That which was landed and left in charge of a 
watch, was brought to the city in about two weeks afterwards. 

It is not sufficient for the plaintiff to render it probable that the injury to the 
cotton was occasioned by one of the natural damages incident to river naviga- 
tion ; to relieve himself from responsibility, it was incumbent on him to prove 
that he used due diligence and proper skill to avoid the accident, and that it 
was unavoidable. Angell on Carriers, sec, 168; Bond v. Frost, 6 An. 801; 
same case, 8 An. 297. 

It is objected, that the mode adopted to ascertain the damage done was ille- 
gal, oppressive and unjust; that, as the damaged cotton is left with the owner 
of the pickery, there is every inducement to find and appropriate the largest 
possible amount of damaged cotton. This subject was considered in the 8 An. 
297. The custom of merchants in this city of sending cotton to the pickeries 
isagain proven. It is also shown that the damaged cotton is allowed as a par- 
tial compensation. The custom is certainly objectionable, but so long as it is 
generally adopted and no better mode can be pointed out, we are not prepared 
to say that the party sending damaged cotton to a pickery shall not be entitled 
to recover for such damage as he has really sustained. Much is entrusted to 
the owner of the pickery, but it is the same with the cotton factor and many 
other agents. In this case, the owner of the pickery was placed on the stand 
asa witness, and the plaintiff could have had the benefit of a cross examina- 
tion, had it been desirable to ascertain whether there had been a breach of the 
confidence reposed in him. 

We do not think the delivery of the cotton without objection a bar to the 
defendants’ right to claim a deduction for the damage done, it having been dis- 
covered after the delivery. Oakey v. Russell, 6 N. S. 60. 

The damages claimed appear to be proven to the amount stated in defendants’ 
brief, viz, $545 60, which should be allowed as a deduction upon the plaintiff’s 
demand. 






























448 


WEBRE 


e. 
CARTER. 


SUPREME COURT OF LOUISIANA, 


The tender was not made in such a form and amount as to relieve the defen. 
dants from the payment of costs. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court in this case be avoided and reversed, and now, pro- 
nouncing such judgment as ought to have been rendered, it is ordered, adjudged 
and decreed, that the plaintiff do have and recover judgment against the de. 
fendants for the sum of five hundred and forty-seven dollars and forty cents, 
with five per cent. interest thereon from the first day of September, 1855, until 
paid, the defendants’ reconventional demand having been consumed in reducing 
the plaintiff's demand to the amount herein awarded ; and it is further ordered, 
that the plaintiff and appellee pay the costs of the appeal and the defendants 
the costs of the lower court. 


Mary A. Gooprn anp Husspanp v. Mrs. Atice ALLEN. 


When the husband and wife both appear as plaintiffs in an action in revendication of the parapher- 
nal property of the wife, the real plaintiff is the wife, authorized and assisted by her husband. 
When in such case the affidavit to obtain a sequestration was made by the husband only, and he 

alone signed the sequestration bond, held, that the sequestration was properly dissolved. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
R. & H. Marr, for plaintiffs and appellants. H. B. Eggleston, for defen- 
dant. 

Sporrorp, J. The plaintiffs have appealed from a judgment dissolving an 
order of sequestration. 

The suit is declared to be in revendication of the paraphernal property of 
the wife claimed by a third person. It results from the allegations of the peti- 
tion, that the property in dispute was under the administration of the wife. 

The husbend and wife both appear as plaintiffs. The affidavit for the 
sequestration was made by the husband only, he alone signed the necessary 
bond. 

On this ground the sequestration was dissolved. 

The court did not err. The real plaintiff is the wife, authorized and assisted 
by her husband. “ Actions relating to the ownership of the dotal or para 
phernal property of the wife, or of some real rights belonging to her, must be 
brought by the wife, duly authorized by her husband, or by the Judge, if he 
fails to do it.” C. P. 107. 

The defendant had a right to require indemnity from the wife against the 
effects of a wrongful sequestration. 

Judgment affirmed. 
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Wiuttiam Woorers v. Eten Feeny, wife of Hogan. 


When a husband had voluntarily lived separate and apart, and the wife during that time had pur- 
chased real estate, the title to which, being on record in the name of the wife, as a donation made 
to her individually, was subsequently acquired by an innocent third person in good faith, under a 
chain of title from the wife, it was he/d that the husband could not, after the wife’s death, recover 
the property, as baving belonged to the community, and having been sold by the wife without 


authority. 

The husband, by parol evidence, could not thus despoil the purchaser of immovable property, ac- 
quired under a chain of recerded titles apparently perfect, without notice, actual or constructive, 
of the husband's latent claim, which has no basis in equity. 


PPEAL from the Second District Court of New Orleans, Cotton, Judge of 
the Sixth District Court, presiding. J. N. Brickell, for plaintiff and ap- 
pellant. Benjamin, Bradford & Finney and Durant & Hornor, for defendant. 
Srorrorp, J. The plaintiff seeks to recover a piece of immovable property 
from the defendant, upon the ground that it formed a part of the community 
between himself and his deceased wife, and was disposed of by his wife in 
fraud of his rights. 

The defendant bought in entire good faith, under a chain of title apparently 
perfect, and without notice of any right or claim of the plaintiff. She paid a 
valuable consideration, which the plaintiff does not offer to restore. 

For a great many years the plaintiff and his wife lived in a state of voluntary 
separation, although the community wi® not dissolved. She pursued a separ- 
ate industry, and thereby acquired some means. It seems that she invested 
them in the real property now in dispute, but to avoid being interfered with 
by her husband, she did not buy it in her own name, but induced one Bevan 
to purchase it for her benefit. 

Bevan afterwards sold the property to Chamberlain. Chamberlain trans- 
ferred it to Mrs. Wooters, wife of the plaintiff, by donation inter vivos, which 
she was authorized by a competent court to accept. She afterwards sold it te 
Chamberlain, describing herself in the act of sale as the widow of plaintiff. 
Chamberlain sold to Bradford, and Bradford sold to the present defendant, 
Mrs. Feeny. 

These titles were duly registered. It will thus be seen that on the records 
of the country the property once stood as the separate property of Mrs. Wooters. 
It is only donations made jointly to both spouses that become community pro- 
perty. C. C. 2371. 

The plaintiff rests his case upon the allegation that the original purchase, 
ostensibly made in the name of Bevan, being really made by his wife, the pro- 
perty thereby fell into the community, and can be reclaimed by him in the 
hands of an innocent purchaser without notice, because his wife was incapable 
of alienating the community estate pending the marriage without his assent, 
and because, further, she was, at the time of the alienation to Chamberlain, 
imbecile in mind. 

It is obvious, from the statement already given, that the plaintiff is seeking 
to make out a title to immovable property by parol, in contradiction to written 
and recorded conveyances, and against an innocent purchaser for value. 
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SUPREME COURT OF LOUISIANA, 


Considering the position in which the plaintiff stands, this is ins 


He brought about the present condition of things by his own conduct, He 


lived apart from his wife, and unknown to the world as her husband ; permitted 
her to manage her affairs as a femme sole, contributed nothing to the common 
fund, and during her lifetime did not pretend to have any interest in her affairs 
He now produces no written title. The written titles which exist do not show 
that he had an interest in the property which he claims. He has no counter. 
letters. He complains that his wife, who made everything she had by her per. 
sonal industry and thrift, defrauded him of his half of her earnings by a series 
of simulations. If she did, his only remedy is against her heirs for a settle. 
ment of the community, or against those who confederated with her to defraud 
him. He cannot, by parol evidence, succeed in despgjling the defendant, who 
is a purchaser for a valuable consideration, of immovable property undera 
chain of recorded titles apparently perfect, without notice, actual or construe. 
tive, of the plaintiff’s latent claim, which has no basis in equity, and is the re. 
sult of his own negligence or misconduct. 

The District Judge rendered a judgment of nonsuit. Both parties agree that 
the judgment should be either for the plaintiff or defendant. The appellee's 
prayer for an amendment must be allowed. 

It is, therefore, ordered, that the judgment of the District Court be reversed, 
and that there be judgment for the defendant, with costs in both courts. 

Merrick, C. J. It is undoubtedly true that property acquired by the wife 
by her own industry and labor during the existence of the marriage (where 
there is no separation of property) falls into the community. The idea of com- 
munity is based on the reciprocal industry of the spouses. But if the hus- 
band, who is the head and master @f the community, suffers the title to be 
taken in the name of an agent, or to be made to the wife in the form of a dona- 
tion to her individually, he must be presumed to have been willing to incur the 
risk of the faithlessness of the agent or the risk of loss of title by the death or 
disobedience of the wife. If he claims the property as that of the community, 
he ratifies the form in which it has been acquired. So here Wooters cannot 
claim that the property belonged to the community without ratifying the ma 
chinery by which it was effected. 

But it is said that the property, having once vested in his wife or the com- 
munity, could not be alienated without his authorization or that of the Judge, 
and the sale by Mrs. Wooters to Chamberlain, being without such authorig- 
tion, conveyed no title. This objection to my mind presents the real difficulty 
in the case. But I think so long as Wooters suffered the title to remain in this 
form, third persons treating with the wife as owner (in virtue of the donation) 
in good faith and for a valuable consideration, must be considered as having 


acquired all the interest they could have acquired had the property really been « 


the paraphernal property of the wife. The sale of the wife, under such cit 
cumstances, is not an absolute nullity. If the property had really been part 
phernal, her heirs, and not the husband, after her decease could attack the sale 
And they could not rescind the sale without restoring to the purchaser so much 
as her estate had been benefited by the purchase. So, too, the husband, if he 


would rescind such a sale on the ground that the property really belonged to — 


the community, must restore so much as the community had been benefited by 
the transaction, and must not only make the purchaser and the possessor of 
the property a party to the suit, but also the heirs of the wife, who alone 
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| appear from the face of the papers to be interested in rescinding or ratifying 


the sale made by the deceased. 

The plaintiff, therefore, has not placed himself properly before the court, in 
order to avail himself of any supposed irregularity in the transfer. 

For the foregoing reasons I concur in the decree pronounced in this case. 
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James H. Ricern v. Bernarp Kenpie. 





When the death of a slave is rily ted with and a direct sequence of the vice of char- 
acter, it can then be no more regarded as a fortuitous event than a death which results from a 
vice of body. ~ 

Hdd: That value of a slave could be recovered where the slave was a notorious runaway, and 
died of a disease contracted while a runaway, and which was a consequence of exposure in the 
woods and the eating of indigestible food. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
J. J. Michel, for plaintiff and appellant. Thomas J. Semmes, for de- 
fendant. 

Coz, J. This suit is instituted to recover the price of a slave and damages, 
on the ground that he died of a disease acquired while a runaway, and which 
was the consequence of exposure in the woods and eating indigestible food. 

The evidence establishes that the slave Dick was a notorious runaway pre- 
vious to the sale from defendant to plaintiff; that Hendig is a negro trader, 
and bought Dick of one Loupe, also of the same calling, who knew him to be 
a runaway. 

We think that Hendig was cognisant of this vice of Dick when he sold him, 
fully guaranteed to plaintiff. They were both negro traders of the city, and 
that class of society is not easily imposed upon. Plaintiff charges him in the 
petition with a knowledge of the fact, and in support of the charge avers that 
he bought Dick from Loupe without warranty and with full knowledge of the 
existing vice. 

When this cause was fixed for trial, the plaintiff, in order to prove the aver- 
ment, notified Kendig to bring into court his bill of sale from Loupe. On the 
day of trial he produced a deed of sale from Loupe with full warranty, but on 
examination it was found to be a sale of a different slave, whereupon Kendig 
made an affidavit, in which he states that he delivered the bill of sale to his 
counsel supposing it to be the bill of sale for Dick; that when his counsel 
pointed out the error he carefully examined his papers, and could not find it. 


_ He believes it to be lost or mislaid, and that he generally gives up his private 


bills of sale to the notary when he sells. 

Now in this affidavit he does not pretend to have ever bought the slave with 
warranty, yet that was the point in controversy, and one which his own 
interest made it his duty to declare upon. 

As the sale from Loupe to Kendig was a private act, and as he swears he 
Was accustomed to give his private bills of sale to his notary, why did he not 
make a search among the records of that officer in the city of New Orleans? 

Defendant did not cause Loupe to be cited to defend the warranty, which he 
pretends to have received from him. He prays in his answer that he be cited 
in warranty, but this is all that was done. 


451 


Woorsrs 
e. 
Feeny. 













































452 


Rreom 
© 


SUPREME COURT OF LOUISIANA, 


It is not natural to suppose defendant would incur the risk of losing upwards 


of one thousand dollars if he had a warrantor to protect him. 

Defendant was aware at the time of the sale of Dick to plaintiff that he was 
affected with the redhibitory vice of being a runaway, and is liable to plaintiff 
in the event the death of Dick was caused by exposure and bad food from being 
a runaway. 

Before alluding to the testimony as to the cause of his decease, we will 
dispose of the following bill of exceptions taken by defendant to the 
of the lower court: “Be it remembered, that on the trial of this cause the 
defendant’s counsel having asked Dr. Browning, on ecross-examination, how 
long the boy had been sick when he was called upon to attend him, replied 
that he did not know except from what the bey told him: on then being asked 
how long the boy told him he had been sick, said that the boy informed him 
he had been sick two or three weeks; then, on re-examination, plaintiff asked 
the witness to what cause the boy aseribed his sickness, to which question de- 
fendant objected, on the grounds that the declarations of the slave were not 
evidence, and that the question propounded had no reference to an explanation 
of the question prounded by defendant, which was merely directed to the length 
of time the boy had been sick, and not as to the nature or origin of his disease, 
The court overruled the defendant's objection, because of the question asked 
on cross-examination, and admitted the testimony, thereupon the defendant ob- 
jected, and tendered this his bill of exceptions, which is signed this 29th May, 
1856.” 

We consider that the objections in this bill are not well taken, for the follow- 
ing reasons : 

When an illegal interrogatory is propounded to a witness as to what a third 
party said, if the answer thereto will have a direct effect on the decision of the 
suit, then it is lawful for the opposite party to propound interrogatories, not 
only with reference to an explanation of the question already presented, but 
also as to anything else that this third party said, which would have the effect 
of rebutting the conclusion that might be drawn from the response to the 
first illegal interrogatory, provided the questions allude to the same conver- 
sation. 

If in this case the answer te the interrogatory of defendant was allowed to 
stand alone, then as the boy said he had been sick two or three weeks, his 
death might be ascribed to a fortuitous event, (C. C. 2511,) and defendant 
would not be responsible. As defendant thought proper te propound a ques 
tion, the answer to which affects the principal issue in this case, the adverse 
party had the right to ask any questions relative to the same conversation, 
which might destroy the effect of the first illegal interrogatory. 


The answer of witness to the question: ‘‘to what cause the boy ascribed his” 


sickness ?” was as follows: “At the same time Dick told him how long he had 
been sick, he informed him that he had been laying exposed in a shanty in the 
woods for three or four weeks, and sick in that shanty. He did not say where 
that shanty was, but said it was back in the woods.” 


In this case then it appears that the slave informed Dr. Browning thathe | 


had been lying exposed in the woods at the same time that he told him he had 
beer sick. Notwithstanding then the illegality of the testimony of slave 
when used against white persons, and also that of hear-say testimony, as de 
fendant first propounded the illegal interrogatory, the effect of the answer te 
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NEW ORLEANS, JUNE, 1857. 


hich affected the main issue, we consider plaintiff had the right to rebut the 
effect of that answer by questions as to other parts of the same conversation, 
the answers to which would have such effect. 

The lower court then properly overruled the objections to the interrogatory 
set forth in the bill of exceptions. 

Having shown that defendant must have been aware of the existence in the 
slave of the redhibitory vice of running away at the time he sold him to plain- 
tiff, and having disposed of the bill of exceptions, the sole question that re- 
mains for our consideration is, whether the death of Dick was produced by a 
disease contracted from exposure and bad food from being a runaway. 

The evidence establishes that Dick was absent as a runaway for three or four 
months previous to the period of his death, to wit: from March to July, 1855, 
when he was brought in a dying condition to the house of Mrs. Emanuel ; that 
Dr. Browning was sent for, and he died in about three days of inflammation of 
the bowels. 

Dr. Browning testifies that “inflammation of the bowels is caused from ex- 
posure to dampness, cold, eating indigestible food, and various other causes. 
Should think that a negro, having run away from his master and gone into the 
back of the woods, living in dampness, would be very likely to contract such 
disease, as well as many others.” 

Although this slave may have died of a disease not produced from being a 
runaway, still as it is established that he was a runaway for a long time pre- 
yious to the sale to the plaintiff—that defendant must have been aware of this 
redhibitory vice, and concealed it from plaintiff—that he was a runaway for 
three or four months previous to his death—that he died of inflammation of the 
bowels, which is sometimes caused by exposure to dampness, cold and eating 
indigestible food; and as this slave had been lying sick and exposed in a shanty 
in the woods for three or four weeks, we conclude that under this state of facts 
this slave must be considered as having died of a disease contracted by exposure 
and want of proper food whilst a runaway—that as this disease was a direct 
consequence of a vice existing before and at the time of the sale, that plaintiff 
has the right to recover in this suit. 

A sufficient eause for the death from a disease, which may be considered a 
direct consequence of a redhibitory vice, having been established by plaintiff, 
it is reasonable, under the circumstances of this case, to attribute the disease 
to causes known to be adequate, such as exposure and want of digestible fuod, 
rather than to some imaginary cause which might make his death a fortuitous 
event. 

The case of Kiper v. Nuttall, 1 Rob. 46, does not conflict with our view 
in the present suit. In that action it was not proved that the death resulted 
from a disease which either existed or was the consequence of one existing at 
the time of the sale, and therefore the decease of the slave was a fortuitous 
event within the meaning of Art. 2511 of the Civil Code. 

We consider that whenever the death may be viewed as a direct sequence of 
the redhibitory vice, then the death cannot be deemed a fortuitous event. For 
example, if a slave is sold who is unsound of mind, and in a fit of insanity kills 
himself, his death is a direct result of the redhibitory vice, and cannot be viewed 
as a fortuitous event in the sense of the statute. 

If a slave has the redhibitory vice of running away, and whilst in the act 
attempts to swim a river and is drowned, his death is not a fortuitous event 
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SUPREME COURT OF LOUISIANA, 


within the meaning of Article 2511 C. C., but is a direct consequence of the 
vice of running away. ; 

Article 2500 C. C. divides the latent defects of slaves into two classes: yiegg 
of body and vices of character. Now if death, resulting from a disease exist. 
ing at the time of the sale, is not a fortuitous event, why should a death which 
is the direct consequence of a vice of character be considered a fortuitous 
event? We think that whenever the death of the slave is necessarily connected 
with and a direct sequence of the vice of character, it can then be no more re. 
garded as a fortuitous event than a death which results from a vice of body, 

It is established that a slave like Dick, having no vices and defects, was worth 
a thousand dollars and upwards in July, 1855. We consider that plaintiff is 
entitled to recover of defendant $1000, with legal interest from judicial demand, 
August 8th, 1855. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed, and proceeding to render such judgment 
as ought to have been rendered by the lower court: It is ordered, adjudged and 
decreed, that plaintiff recover of defendant one thousand dollars, with five per 
cent, interest from the eighth day of August, eighteen hundred and fifty-five, 
and costs of both courts. 

Bucuanan, J. I concur in the decree reversing the judgment of the District 
Court, on the ground that the evidence convinces me that the slave Dick was 
addicted to the vice of running away, to the knowledge of defendant, at the 
time of his sale to plaintiff, and that the defendant concealed this vice of the 
slave from plaintiff. ~ 

The death of the slave Dick before the institution of the action has not, in 
my opinion, exonerated the defendant from liability. The slave was brought 
home to his master in a dying condition, from a disorder contracted and aggra- 
vated to an incurable degree by exposure to the inclemency of the weather in 
the woods while runaway. I think it may be fairly said that the slave, in the 
words of Article 2510 of the Code, has perished through the badness of his 
quality. 

The French text of the Article is, ‘si la chose vendue a péri par suite de sa 
mauvaise qualité.” By bad quality in this Article I understand to be meant 
redhibitory vice. If, then, the death can be traced to a redhibitory vice with 
which the slave was affected at the time of the sale—if the death was the con- 
sequence (la suite) of such vice—the loss must fall upon the seller. 

I think the evidence in this case clearly shows the death of Dick to have 
been the consequence of the redhibitory vice of running away. In this respect 
the case differs from that of Kiper v. Nuttall, 1 Rob. 46, where the disease of 
which the slave died could not be traced to and had no connection with that 
under which she was laboring at the time of her sale—the only redhibitory 
malady. 

Sporrorp, J., dissenting. “If the thing affected with the vices has perished 
through the badness of its quality, the seller must sustain the loss.” C. ©, 
Art. 2510. 


“Tf it has perished by a fortuitous event, before the purchaser has instituted 
his redhibitory action, the loss must be borne by him.” C. C. 2511. 

The slave in this case perished before the action was brought. He died of 
an inflammation of the bowels, an acute disease, which attacked him for the first 
time. 


; 





col 


S&BeeEBEzwSS. yy 


£2 oc 










- oe VrlUOllCUWD Cr CU hl 


a & &» * 





., _ The cause of the disease rests upon conjecture. And the law looks not to 
Semete possible or conjectural causes more than eight months after the sale, but 
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to those which are proximate and certain. 

It seems to me that this slave did not die of the habit of running away, or 
“through the badness of his quality,” but perished by a fortuitous event in the 
sense of the Code, and therefore I think the purchaser should bear the loss. 
Kiper v. Nuttall, 1 Rob. 46. 

Voorutes, J., concurring. 


Oe eee 


Tae State v. THE JupGE or THE Firra Disrricr Courr—Ex rel. S. M. 
PERKINS. 


Interlocutory orders made in the progress of a cause have their effect without being signed by the 
Judge. 

When in a redhibitory action an interlocutory order was made, authorizing the delivery of the slave * 
into the custody of the defendant, upon the execution of a bond in favor of the plaintiff, it was 
held that the order was one which was calculated to produce, or which might occasion an irre- 
parable injury, and that an appeal from such an order should be allowed. 


N application for a mandamus to the Judge of the Fifth District Court of 
() New Orleans, Eggleston, J. Collins & Wooldridge, for relator. 

Merrick, C. J. It appears by the answer of the Judge of the Fifth Dis- 
trict Court to the rule issued in this case, that “‘ Perkins instituted in that 
court, the 1st of May, 1857, his redhibitory action against Shelton to recover 
the price of a female slave named Jane, which the former purchased of the 
latter on the 5th of March, 1857, and guaranteed against the vices and maladies 
prescribed by law. In his petition, he charges that the slave was afflicted with 
a chronic disease of the heart and lungs, and the disease called Tonsils, to such 
an extent as to render her services useless to him. On the 16th May, 1857, 
Ar. Miltenberger, the agent of Perkins, the plaintiff, addressed a letter to 
Shelton,” notifying him that the slave was left with one Screnes, in this city, 
where she was kept at a charge of 40 cents per day ; that the plaintiff looked 
to him for the return of the price, interest thereon, expenses and damages, and 
that the slave was at his disposal whenever the same should be refunded. 

“The plaintiff, in his petition, demands $500 as damages for medical services, 
counsel fees and charges. On the 20th of May, 1857, Shelton took a rule on 
Perkins to show cause why he should not be allowed to bond said slave, on 
giving such bond and security as the court might require, for the forthcoming 
of said slave, suggesting in his rule, ‘ that since the institution of this suit, the 
plaintiff has made a tender and consignment of the slave forming the subject 
matter of this litigation, and that said slave is now in ‘the slave-yard of one 
Serenes, at a heavy expense, and that her health may be injured by her being 
there confined.’ ” 

The District Judge in-his answer further states that “this rule came up for 
trial, and the facts were duly proved. Several witnesses testified to the danger 
the slave would incur by remaining in the slave-yard, and the bad condition 
and structure of the place.” 
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The Judge permitted the defendant to bond the slave, but “required & bong ; 


Jovex bru D.C. with good security in the sum of two thousand dollars, for the forth 


the slave, in the event of there being a judgment in favor of Perkins.” 

He further states that three applications were made to him for an appeal 
from the judgment making the rule absolute, before it was signed, and not eon. 
sidering Perkins entitled to an appeal, he declined to allow one. 

To establish the correctness of his ruling on the application for an appeal, 
the Judge submits the following reasons, viz: 

“1st. Because it is not an appealable case, at all events, before the judgment 
is signed. 

“2d. Because the life of the slave was put in jeopardy by the act of Perking 
in placing her, ill as he charges she was, in an unhealthy place, as it was proved 
to be on the trial of the rule. 

“3d. That Perkins had made a real tender and consignment of the slave to 
Shelton, and he had a legal right to take her into his possession to cure her if 
possible, and to protect himself against loss by the execution of a bond and 
security in a sum exceeding the principal, interest, damages and costs claimed 
by Perkins.” 

The second and third of these reasons relate more particularly to the correct. 
ness of the decision of the District Judge on the merits of the rule taken be 
fore him, than to the question whether the plaintiff is entitled to the appeal 
prayed for. We will, therefore, consider the first reason assigned. 

It is not usual to sign the interlocutory orders made in the progress of a 
cause, and as they have their effect without the signature of the Judge, the 
plaintiff was not obliged to wait until the Judge should sign such interlocutory 
decree before applying for an appeal. See Van Winckle v. Flechauz, 12L.R 
150. 

As interlocutory orders are always subject to revision on appeal, it is cer- 
tainly not desirable that the administration of justice should be burdened by 
a multiplicity of appeals. But it is well settled that where the interlocutory 
order is calculated to work or may occasion the party an irreparable injury, a 
direct appeal from such order is allowed the party. The only remaining ques- 
tion then is, whether the order of the Judge, authorizing the delivery of the 
slave into the custody of the defendant, is one calculated to produce, or which 
may occasion, an irreparable injury? Aside from the question of the solvency 
of the parties to the bond, the delivery of the slave to the defendant upon the 
execution of the bond may have the effect to compel the plaintiff to institutea 
new action upon the bond after the determination of this suit. It may so 
change the condition of parties to the present suit, that the final judgment in 
that case will not end the controversy between Perkins and Shelton. Orders 
producing such effects are considered as working irreparable injuries. C. P. 
566; Hyde v. Jenkins, 6 L. R. 435; Gossett v. Cashell, 14 L. R. 245; Taylor 
v. Penrose, 12 L. R. 137; ibid. 148; Comstock v. Paie, 15 L. R. 481; 2 Rob 
342. As a question of law merely, it seems to us to result from the authorities 
cited, that the plaintiff is entitled to his appeal. 

That appeal will suspend the order of the District Judge, which it is said 
that humanity requires should be executed. In reply to this argument, we 
can only say we have not seen the testimony which the District J udge consi- 
ders so convincing. Should it produce the same conclusions in our minds when 
it reaches us, the defendant will be fully protected by the appeal bond and the 
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NEW ORLEANS, JUNE, 1857. 


| unfavorable effect which the conduct of the plaintiff will produce upon his 


cause, and the slave herself by the penal laws made for her protection. Bul- 
lard and Curry Dig. 56, sec. 39. 

It is ordered, &c., that the rule be made absolute, and that a peremptory 
mandamus issue in this case, commanding said Judge to make such statements 
and allow an appeal as prayed for by the applicant in his petition. 


——_— ROR eee 


Succession or Sarcent Prarr. 


At the decease of husband or wife, all the property possessed by them is presumed to be community 
property until the contrary is shown. 

If the surviving wife expresses her willingness to pay all the debts, and no creditors desire it, an 
administration on the husband's estate, so far as it concerns the community, is unnecessary. 

When it is not alleged or shown that any part of the estate was the separate property of the hus- 
band, the surviving wife has the right to be put in possession of all the property left by him, on 
complying with the obligations of the usufructuary, as explained in the Civil Code. Her usufruct 
of the share of her deceased husband commences from the moment of his death. 

The heirs of the husband should be protected against the debts of the estate by requiring the wife 
to advance the money to pay them, or procure the release of the heirs from all liability for them, 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Durant & Hornor and W. H. Paxton, for opponent and appellant. P. 
EB. Bonford, for administratrix. R. W. Gurley, for absent heirs. 


Coz, J. Aphra Pratt, sister of the deceased Sargent Pratt, petitioned to 
be appointed administratrix of the estate of her said brother, which is valued 
in the inventory at $23,757 25. - 

An opposition was filed to her appointment by Ann O’Brien Pratt, on the 
ground that she was surviving widow in community of said Sargent Pratt ; 
that he died intestate, left neither ascendants nor descendants ; that his pro- 
perty was entirely community property ; that she is entitled to one half of her 
husband’s property in full ownership, and to the usufruct of the remaining 
half; that the succession owes no debts, and that she is willing to accept his 
succession unconditionally. 

The attorney of absent heirs joined issue, demanding proof of the widow’s 
marriage. 

Judgment was rendered against her on account of the exclusion of impor- 
tant legal testimony; it was reversed by this court, and the cause was re- 
manded for further proceedings. 

At the second trial, an immense amount of testimony was introduced to es- 
tablish her status as widow of said Sargent Pratt. 

We are of opinion that it is satisfactorily proved that she was his wife: her 
status as wife was recognized by Sargent Pratt in every possible way, up to 
the period of his decease ; their marriage was also proved. 

We think there is no necessity for the appointment of an administrator to 
the estate. ; 

It would only be needlessly creating expenses for the succession to appoint 
an administrator, when no creditor desires it, so far as the record shows ; when 
the debts are not heavy, and the widow expresses her willingness to pay them. 
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There was a large amount of testimony offered to show that the propert 
the estate, or a large part thereof, is community property. We consider thy 
the pleadings did not justify the introduction of such testimony, and that # they 
cannot be considered in the issues made up by the parties. 














It is true that opponent alleged in her opposition that the property of La Ww 
husband's estate is community property, but the answer of the attorney of gh — the * 
sent heirs was a general denial, and only required special proof of the man or to 
riage. ; — 


If the heirs claimed the whole or any part of the estate as the separate pr 
perty of the deceased, it was their duty to have alleged it. bility 

We suppose, then, that it was the intention of the parties not to have in the 
present suit the character of the property determined, but to have two points 
decided, to wit: ed th 

Whether Aphra Pratt is entitled to the administratorship, and if she is hot : 
whether opponent has the right to be put in possession of the estate. 

The first point has been already decided in the negative ; the second point 
must be given in favor of opponent for the following reasons : 

The Act of the Legislature, approved March 25th, 1844, enacts: “ That i 
all cases hereafter, when either husband or wife shall die, leaving no ascendant 
or descendants, and without having disposed by last will and testament of his 
or her share in the community property, such share shall be held by the sur. 
vivor in wsufruct during his or her natural life.” 

Two questions now arise: first, what part of the estate is community proper. 
ty, and secondly, when does the usufruct commence ? 

As to the first point, we would remark that the law presumes the whole & 
tate is community property, until the contrary is proved. In this case, no 
proper pleadings were made so as to decide against the presumption of law. 

“As to the second point, we are of opinion that the usufruct commences from 
the moment of the decease of the husband or wife, for as the surviving partner 
is entitled to the usufruct of the share of his spouse in the community pm 
perty, and as the title of that share vests directly after the death of the spouse 
in his heirs, the right to the usufruct begins at the same moment that the titk 
of the property attaches to the heirs ; otherwise there would be property with 
out any one being entitled to the usufruct, for by the Act of 1844, the heirsin 
the cases contemplated by that law are divested of the usufruct, and if the sur 
viving partner did not have the right to the usufruct of the property at the 
moment of the decease of her spouse, then there would be no one who could 
claim it. 

We are then of opinion that opponent is entitled to be put in possession of 
the effects of the succession of her husband, on complying with the obligations 
of the usufructuary, as explained in the Civil Code. 

We do not think it necessary to put the parties to unnecessary expense and 
trouble in remanding the cause to have a new inventory made. 

There has been no question raised as to the necessity of a new one, and the 
old one appears to be a reasonable basis for the security to be given, inasmuch 
as Art. 552 C. C. directs that the security shall be estimated according to the 
inventory, and such further sum as shall be fixed by the Judge, according # 
the nature of the real property subject to the usufruct, to answer for the dam 
ages which the usufructuary, or those for whom he is responsible, may commit 
thereon. 
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they can bring a direct action against the widow for that part of the property — 
which did not belong to the community. 

We will also protect the heirs against the debts of the estate, by obliging 
the widow to either advance a sufficient sum to pay the debts of the deceased, 
or to furnish, as she avers she can, the consent of the creditors that she shall 
assume and furnish security for the payment of the debts due to them; this 
assumption must also be accompanied with a release of the heirs from all lia- 
bility. 

In order to prevent future difficulty, we would observe that the security 
should only be exacted for the debts of those creditors who may have present- 
ed themselves previous to the application of the widow to furnish the security, 
the release and assumption, or to advance a sufficient sum to pay the debts. 

It is, therefore, ordered, adjudged and decreed that the part of the judgment 
which maintains the opposition of Ann O’Brien Pratt so far as to have her 
recognized as the surviving widow of Sargent Pratt, be affirmed ; and it is 
further ordered, adjudged and decreed, that the rest of the judgment be avoid- 
ed and reversed; and it is further ordered, adjudged and decreed, that the 
application of Aphra Pratt to be appointed administratrix be rejected ; that 
Ann O’ Brien Pratt, the surviving widow, be put into possession of the estate 
of her deceased husband, Sargent Pratt, by the lower court, after she shal] 
have given good security, conditioned according to the obligations of the usu- 
fructuary in Art. 551 of the Civil Code, in an amount equal to one-half of the 
estimated value of the movables and slaves of the estate of said Sargent Pratt, 
according to the inventory of said estate made on the thirteenth day of Sep- 
tember, of the year eighteen hundred and fifty-five, and according to any sup- 
plementa] inventory of such estate, if any such has been already made ; and 
after the said widow shall have given security in such further sum as shall be 
fixed by the Judge of the lower court, according to Art. 552 of the Civil Code, 
unless said widow prefers giving a special mortgage, as provided by Art. 555 
of the Civil Code ; and after the said widow Pratt shall have advanced a suffi- 
cient sum to pay the debts of her deceased husband's estate or furnished the 
consent of the creditors of said estate, that she shall assume and furnish secu- 
rity for the payment of the debts due to them ; this assumption must be accom- 
panied with a release of the heirs from all responsibility for said debts; the 
said widow is only to guaranty, as aforesaid, the rights of such creditors who 
may have presented themselves previous to the application of said widow to 
furnish security, as aforesaid, for the benefit of the creditors of said estate, re- 
serving the rights of the heirs to sue for the separate estate of said Sargent 
Pratt. 

It is further ordered, adjudged and decreed, that said Aphra Pratt pay the 
costs in the lower court, of her application to be administratrix of said estate 
and of the opposition of Ann O’Brien Pratt, and also the costs of appeal. 

Vide: Act of 1844, p. 99; Succession of Fitewilliam, 8 An, 489; Succession 
f Bringier, 4 An. 389, 
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It appears to us that no injury can be suffered by the heirs by our views, for > or 
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C. Yate, Jr, & Co. v. P. Hoores—Seaman, Peck & Cv., Intervenorg. 


A party intervening in an attachment suit and claiming a privilege on the property attached, js 
bound to see that his intervention is properly put at issue and brought to trial. 

When no default is taken and no issue joined on the petition in intervention, the plaintiff may pro. 
ceed to render his judgment by default against the defendant final, without the cause being fixea 
for trial. 

The intervention falls with the decision of the main suit. 

The proper mode of testing the rights of one claiming the vendor’s privilege on property attached 
is not by way of intervention but by third opposition. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Emerson & Huntington, for plaintiffs. 0. B. Singleton, for intervenors 
and appellants. 

Sporrorp, J. The plaintiffs upon a money demand against Hoopes, a non 
resident, attached certain merchandize, and brought suit praying for judgment 
against him, with the right of selling the property attached to pay their claim 
by preference. 

Seaman, Peck & Co. intervened, and, alleging that they had sold the mer 
chandize attached to the defendant on a credit, he having promised to furnish 
them collateral security, which he had failed to do, they prayed: 1st, that the 
sale from them to Hoopes be avoided, and the goods restored to them; and, 24 
that they be decreed to have the first privilege on the goods as vendors. 

The counsel for plaintiffs accepted service of this petition in intervention and 
waived citation on the 28th April, 1855. On the 8th May, 1855, they took a 
judgment by default against their debtor Hoopes, who had been personally 
cited on the 25th April, which was duly confirmed (after proof of their demand) 
on the 15th May, and signed on the 19th May. 

The intervenors never took any default against the plaintiffs, although they 
might have done so before the default was taken by plaintiffs against the de 
fendant. There never was any issue joined on the demand in intervention with 
any party. Indeed, the intervenors seem to have slept over their claim for 
more than six months without having made any attempt to put it at issue, or 
to bring it to a trial. 

It is only cases where issue is joined by answer filed that are required to be 
fixed for trial; C. P. 463. As there never was any issue joined in that mode 


here, the plaintiffs, who could not be retarded in their suit by intervention, had _ 


a right to proceed to the proof of their demand, and thus make the default 
against their debtor final. 

With the decision of the main suit the intervention falls. As no issue wai 
joined upon it, the question of the right of the intervenors to a vendor's privt 
lege has not been passed upon. The proper mode of testing such a questionis 
not by way of intervention but by third opposition. C. P. 395 et seq. 

The cases of Jones v. Lawrence, 4 An. 279, and Thompson, executor, v. Milne, 
4 An. 208, are decisions against the appellants. They have suffered no injury 


by the conduct of the appellees, who have not taken any advantage, and were ] 


not compelled to intervene. 
Judgment affirmed. 


Bucuanay,, J., concurring. I concur in the decree affirming the judgment 
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NEW ORLEANS, JUNE, 1857. 


dismissing the intervention and third opposition, because I am of opinion that 
the Article 394 of the Code of Practice does not mean that the Judge cannot 
proceed to try and determine the issue between plaintiff and defendant without 
also at the same time hearing and deciding the intervention ; but simply that 
he is bound to do so if the parties require it, and if they have put themselves 
jn a situation to try the intervention. The Article says “The Judge cannot 
refuse to admit an intervention, but he must pronounce on its merits at the 
same time that he decides the principal action.” 

I understand the last clause of this quotation to be a qualification of the first, 
in aid of the provision of Article 391 ‘‘ one may intervene either before or after 
issue joined in the cause, provided the intervention do not retard the principal 
suit.” The other construction of Article 394 (that the plaintiff cannot try his 
cause unless the intervention is tried at the same time), is inconsistent with 
Article 891, because the intervention might be filed after the principal cause 
was assigned for trial, and the defendant might neglect to join issue upon it, 
for the purpose of retarding the trial, or the plaintiff might be unprepared to 
do so ; in either of which cases the cause would have to be continued. In the 
present case there was another very sufficient reason for dismissing the inter- 
yention. It prayed for two inconsistent remedies, the annulling of the sale and 
a preference, as vendor, upon the proceeds of the things attached; and was bad 
pleading. 

Lastly, the intervenor has not been injured by the dismissal of his interven- 
tion. He may renew his suit for the annullment of the sale by a separate 
action, or, if he prefer to claim the privilege of vendor, he may renew his claim 
by motion, as well after judgment on the principal demand as before it. C. P. 
401. In either case the appellant is secure, for he has the property attached 
in his own hands, having bonded it. 

In conclusion, I would remark, that the appellant’s plea is styled an “inter- 
vention and third opposition.” Properly speaking, it is not an intervention 
but a third opposition ; and a third opposition of both the classes mentioned in 
Article 396 of the Code of Practice. And neither class of third opposition, in 
contemplation of law, is to be heard and decided at the same time with the case 
of plaintiff, as against the defendant. The third opposition does not concern 
the person of the defendant but only the thing seized. It asserts either a jus 
in re, or a jus ad rem. 


Merrick, C. J., dissenting. This suit being for $700, was commenced by 
an attachment which was levied April 23d, 1855, on three boxes of mer- 
chandize marked in the name of the defendant, an absentee, directed to Port 
Gibson, Mississippi. Citation was served by posting on the door of the St. 
Louis Church and the door of the court-house, on the 25th day of April, also 
personally the same day. 

On the 25th day of April, 1855, Seaman, Peck & Co. intervened in the suit, 
and claimed to be the vendors of the goods attached ; and alleged that the de- 
fendant at the time of the purchase agreed to furnish certain collaterals in order 
to secure the payment of the price, and, that by reason of his non-compliance, 
intervenors have a right to annul said sale and to take back said goods. They 
pray that the goods be provisionally delivered to them, that said sale be an- 
nulled, or, if the court should be of the opinion that said sale ought not to be 
annulled, then that they be decreed to have the vendor’s privilege upon the 
same for $1179 97, the price, and a preference over the plaintiff A formal 
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order was made by the Judge allowing the intervention and service, which was 
accepted the same day by plaintiff’s attorney, in these words : 


“Service accepted and copy of petition and citation waived.” 
“New Orleans, April 28th, 1855. 
[Signed] Emerson & Huntineton, 
Attorneys for Yale, Jr., & Co” 


The intervention and citation was also served on R. W. Gurley, curator ad 
hoc, and the Sheriff, on the 30th of the same month. 

The same day, viz: the 30th of April, the intervenors took a rule upon the 
plaintiff to show cause why the merchandize should not be delivered to them 
upon their bond. Service of this rule was also accepted by the same attorneys, 
Counsel were heard on the rule on the first day of May, and it was continued 
and made absolute on the ninth day of May. On the second day of May the 
curator ad hoc, who had been appointed on the 30th of April, was first notified 
of his appointment. 

In six days after the curator ad hoc was notified of his appointment, viz; 
May 8th, 1855, and eight days after the appointment on the minutes of the 
court and the service of the intervention, the plaintiffs took a judgment by de 
fault on showing that the defendant had failed to answer. This default was 
made final, not only against the defendant but also against Hoopes & Co., on 
the fifteenth day of May, 1855, on the proof of the plaintiff’s demand, and with- 
out setting the case for trial. 

The intervenors do not appear to have had any knowledge of the default 
taken against the defendant on the 8th of May, for the judgment on the rule 
was pronounced in their favor on the 9th, and the property was bonded for 
by them on the 14th day of the same month. The judgment by default having 
been made final on the fifteenth, the day after the property was bonded under 
the rule, was signed on the 19th of May. 

The same day the judgment was signed, the plaintiffs again appear by coun- 
sel and represent to the court that the defendant resides out of the State and 
has no known agent here, and move the appointment of Samuel T. Meyers, 
curator ad hoc, to represent defendant, which was done. 

Thereupon, notice of judgment was served on the new curator ad hoc on the 
22d day of May. 

Execution issued on this judgment on the 9th day of June, and was returned 
no property found on the 23d day of July. An alias ji. fa. was issued in No- 
vember, which was returned in like manner in December, 1855. 

On the 12th day of January, 1856, the plaintiffs filed their exceptions and 
answer to the intervention and third opposition for the first time. They ex 
cept to the intervention and third opposition, and pray that the same may be 
dismissed, because final judgment has been rendered and the intervenors have 
taken no steps to bring their claim to trial. 

The answer, in the event the exception should be overruled, was a general 
denial. 

On the 18th day of January the plaintiffs filed a supplemental petition, 
issued a fi. fa., and propounded waster to John Wall & Co., as debtors 

of the defendant. 

On the 19th of February, 1856, they filed a similar proceeding against Curry 
& Person. 
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On the 23d of February, 1856, on motion of plaintiffs counsel another curator 
ad hoc (J. B. Eustis) was appointed for these proceedings, of which notice was Hoopes. 
given on the 25th. 

After sundry continuances, the intervention or opposition came up for trial 
jn November, 1856, when the exception filed on the 12th day of February, 
1856, was sustained and the intervention dismissed. The intervenors have ap- 
pealed. 

From this statement of the case it appears that at the time the default was 
taken by the plaintiff against the defendant it was not possible for the inter- 
yenors to do more than they had done. Service of their petition had been ac- 
cepted by the plaintiff, and citation waived. 

They had caused their petition to be served on the Sheriff and on the curator 
ad hoc, and the delay for answering had not elapsed. 

It is true, they might have taken a judgment by default against the plaintiff 
on the demand in intervention by the fifteenth of May, but it does not appear 
that the judicial days for making it final would have elapsed, and no answer 
was filed by the curator ad hoc. 

As the summer months intervened and the courts adjourned shortly after 
the order of the Judge decreeing the delivery of the property to the intervenors, 
and as the plaintiffs wholly neglected to answer the intervention, no laches, in 
my opinion, are imputable to the intervenors. It was the duty of the plain” 
tiffs to answer the demand in intervention and third opposition, the service of 
which they had acknowledged. They were themselves in fault for not answer- 
ing, and the intervenor was no more bound to take judgment by default against 
the plaintiff than the plaintiff is in any other case bound to take a default 
against the defendant. See May v. Ball, 12 An., just decided. The mandate 
of the citation in both cases (to the defendant to the original petition and in- 
tervention) is to comply with the demand contained in the petition, or deliver 
the answer to the petition in the office of the clerk of the court. C. P. 393, 
179. 

How, therefore, can a party who has disobeyed the injunction of the court 
complain of the opposite party for not having had him adjudged to be in de- 
fault? His complaint amounts to this: It is true it was my duty to answer 
your demand in intervention, for I have been so ordered by the court, but as 
you have had the good nature to wait on me when you might have had me de- 
cared to be in default, now, therefore, you are greatly in the wrong yourself, 
and it is the duty of the court to dismiss your demand for your negligence. 

When the intervention is once allowed by the Judge and served, it forms, in 
od my opinion, a part of the suit, which can only be got rid of by the plaintiff by 
some action of the court, either on an exception or motion to strike out. If 
be the intervenors cross swords with the plaintiff by demanding anything in their 
petition of intervention adverse to the plaintiffs’ demand, or if they oppose any- 
thing in the plaintiffs’ petition, as they do in this case, the intervention and op- 
al position becomes so far an answer, and presents an issue for trial which the 
intervenors are entitled under all circumstances to have assigned for trial. 

From the time the intervention is served upon the plaintiff he is as much 
bound, as I think, to take notice of it as he is of the defendant’s answer, and he 
must regard the intervenors as parties to the suit having rights as such. He 
must prepare himself to meet the intervention and do what is required to be 
done on his part, viz: file his answer. 
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. 
As in the case of an answer the plaintiff cannot obtain judgment against 
defendant, without setting the cause down for trial, so on the intervention; 
cause must be put at issue and set for trial, for the Judge is peremptorily ry. 
quired to pronounce on the merits of the intervertion at the same time he dog 
the original demand. C. P. 394. An injunction which appears to have beg 
wholly disregarded in the present case. 

It is not made the duty of the intervenor to force the other parties to trial, 
nor is he in general less favored than other suitors. For the proceeding by 
intervention is one well calculated to avoid circuity and multiplicity of actiong 
which the law abhors, and to prevent the collusive and fraudulent use of th 
forms of judicial proceedings. 

There are only two things which require greater diligence on the part of the 
intervenors than on the part of other suitors, they are prescribed by Artic 
891 C. P.: 1st, He must always be ready to plead ; 2d, He must be readyiy 
exhibit his testimony. But even in these respects the Code of Practice is 
construed as to give the intervenor time to cite the parties, and a reasonable 
delay to procure the testimony. 16 L. R. 268. 

But it is said that the cases of Thompson v. Milne, 4 An. 208, and Jones x, 
Lawrence, ibid 279, are decisive of the case at bar. They do not appear to m 
to sustain the view for which they were cited. In the first case it appears that 
the plaintiffs had done their duty and answered the intervention, and were not 
in default, and it was held that the intervenors were bound to take notice ofa 
order made in open court. The plaintiffs were appellees, and the cause way 
remanded for a new trial at their instance. 

In the case of Jones v. Lawrence it is stated that the intervenors employed 
the defendant’s counsel. That on the trial of the cause they (the counsel) ab 
sented themselves from the court-house, and not being found in the court 
house buildings the plaintiff proved his claim and submitted the case. After 
wards, when the intervenors attempted to annex a supplemental petition t 
their former one and so proceed upon both, their proceedings were very pre 
perly dismissed. 

In the case of Durocher v. her husband, the intervenors expressly consented 
that the principal action should be first tried and the court say: ‘‘ The waiver 
by the intervenors of their right to oppose the progress of the cause, and ther 
consent that it should proceed to judgment, was equivalent to a withdrawal @ 
the intervention. The Judge, under the express renunciation by the inter 
venors of their right to be heard, was dispensed from pronouncing upon thet 
intervention at the only time when legally he could have pronounced uponth 
to wit : when declaring upon the principal action.” 3 An. 332. The fair i 
ference is, that had it not been for the consent of the intervenors the Judge, ii 
obedience to Article 394, would have been obliged to pass upon the intervention 
when he decided the principal action, and his failure so to do would have been 


error. 
Holding these views, I am unable to concur in the decree in this case which 
seems to me to destroy the usefulness of the intervention, and open the door @ 
surprises. 
In my opinion, the Judgment of the District court ought to be reversed, ot 
the cause remanded for further proceedings. 6; 
Mr. Justice Coxe concurs in this opinion. ai 
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Marcaret Tompkins at al. v. Horace Prentice et al. 


A testator having no descendents living, devised his whole estate to his mother, brother and sister, 
omitting entirely his father who survived him. The father made a notarial act of renunciation 
of all his right and interest in the estate of his deceased son. Creditors of the father claimed the 
right to have the renunciation set aside on the ground that it was made by their debtor in fraud 
of their rights as judgment creditors, and to have the portion of the estate for which they alleged 
the father was the forced heir of his son, subjected to the payment of their claims against the father. 
Held : That such an action could not be maintained. 

There are rights of the debtor which the creditors cannot exercise, even should he refuse to avail 
himself of them. 

The debtor in this case would only have the right to demand the reduction of the donation mortis 
causa to the disposable portion. 

By Art. 1491 Civil Code, this reduction can be sued for only by forced heirs or by their heirs or as- 
signs; the word “ assigns” is defined to mean those whose rights have been transmitted by parti- 
cular title, such as sale, donation, legacy, transfer and cession. OC. C. 8522. 

The creditors of the forced heir are not embraced within the definition, and cannot sue for the re- 
duction. 


PPEAL from the District Court of Carroll, Farrar, J. 
Short & Parham, for plaintiffs and appellants. 2. Selby, for defendants. 
Merrick, C. J. The action of the creditors in avoidance of the contracts 
af their debtors, is allowed by the Code for the purpose of annulling some 
fraudulent act of the debtor himself. 
But in this case the principal act complained of, is that of Joseph Prentice 


. inmaking a will, by which he conveyed his whole estate to his mother, brother 


and sister. Had he given one-sixth of his estate to his father, Horace Pren- 
tice, there would have been no pretence for the institution of this action. 

But Joseph Prentice was not the debtor of the plaintiffs. He owed them 
nothing. 

By Article 1491 C. C. it is provided that on the death of the donor or testa- 
tor, the reduction of the donation, whether inter vivos or mortis causa, can be 
sued for only by forced heirs or by their heirs or assigns. 

By Article 3522, the term “assigns” is defined to mean those whose rights 
have been transmitted by particular title, such as sale, donation legacy, trans- 
fer and cession. The French word ayant-cause is defined in the same language. 
Moreover, the Article declares that whenever the terms of law employed in 
the Code have not been particularly defined therein, they shall be understood 
8 defined in said Article. See 8 Toul., No. 245. 

Now the law-giver must be understood to have used the word in the sense 
defined, because in the concluding portion of the Article the word “ creditor” 
is used in contrast with the word “assigns.” 

Possibly the law-giver may have preferred to give effect to the wishes of the 
testator and allow his estate to take the direction he had indicated, rather than 
subject it to the seizure of creditors of an heir who did not feel himself ag- 
grieved by the universal legacy to another. 

In another place the Code says, that there are rights of the debtor which the 
@editors cannot exercise, even should he refuse to avail himself of them. 
They cannot require the separation of property between husband and wife, nor 
tan they oblige their debtor to accept a donation inter vivos made to him, nor 
accept it in his stead. Neither can they call on a co-heir to collate when such 
54 
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debtor has not exercised that right. C. C. 1986, 1987. Artiqe No. 1491 has 


but added another case of like nature to the list. ! 

Had this very case been in the mind of the law-giver, it is not unreasonable 
to suppose that in the controversy to the estate of the testator between the 
mother, brother and sister of the deceased, and the creditors of the father, that 
the former would have been preferred. The letter of the law protects them jp 
their possession under the will so long as the father of the deceased does not 
choose to disturb the dispositions of the will. 

In our opinion what was in the mind of the compilers of the Napoleon 
Code, or what has been said by the French commentators, ought not to pre 
ponderate against the express definition of a term given by the compilers of 
our own Code, and sanctioned by the law-making power. 


Judgment affirmed. 


Bucnanay, J., concurring. The petition has a double aspect: one against 
Horace Prentice, in relation to whom it is a revocatory action ; and the other 
against his two co-defendants, Minerva L. Prentice and Horace D. Prenties, 
in relation to whom it is an action for the reduction of a donation mortis 
causa. 

From the manner in which the plaintiffs state their case in the petition, ag 
well as from the objection made by them to the admission of Joseph Prenticés 
will in evidence, it is apparent that they would have preferred to treat the sue- 
cession of Joseph Prentice as an intestate estate. But this cannot be done; and 
their objection to the introduction of the will was properly overruled. 

Joseph Prentice has disposed of all his estate by his will, in favor of three 
persons: Ist, his mother, as legatee by universal title, for one-half; 2d, his 
brother Horace Prentice, as legatee by universal title, for one-fourth ; and, 34 
his sister, Celia Maria Prentice, as legatee by universal title, for one-fourth. 

Joseph Prentice’s father has, therefore, no interest whatever in the succes 
sion of his son, unless the will is set aside partially, by reducing the legacies 
to the testator’s mother, brother and sister to the disposable portion ; for note, 
that by Article 1489 of the Code, a disposition mortis causa exceeding the 
disposable portion, is not null, but only reducible to that portion. 

The renunciation by Horace Prentice, the father, of all interest in his son's 
estate, can only be viewed as significant of his intention not to contest his 
son’s will. The creditors have sustained no prejudice by such renunciation, 9 
long as the will is not attacked. Their right to attack the will is, therefore, the 
vital point in plaintiffs’ case; and I am of opinion with the Chief Justice, that 
we are bound to interpret the word assigns in Article 1491 according to the 
definition contained in Article 3522. The latter Article is, as far as it goes,@ 
legislative glossary of the Code. It commences thus: ‘“‘ Whenever the terms 
of law, employed in this Code, have not been particularly defined therein, they 
shall be understood as follows.” 

The Code Napoleon contains no glossary of this kind. Had it done so, the 
comments of Coin-Delisle and others upon the expression ayans-cause in Arte 
cle 921 of that Code, would have been superfluous. 

Although it may be going further than the subject requires, I will venturet 
observe, that I am not at all clear that Horace Prentice, the father, could have 
successfully combatted the will of his son, had he been so inclined. Joseph 
Prentice has only disposed of one-half of his estate to the prejudice of his pe 


rents, instead of two-thirds, as he might have done legally. It is true, the 
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other half is orf given to one parent. But does not this fulfil the law? Or 
was he bound to mention both his parents? The question does not seem to 
me free from difficulty. 

I wiff also observe, that the plaintiffs have not made all the necessary parties 
to their action for the reduction of the donation, supposing they have the right 
to maintain such an action. The testator’s sister is not mentioned in the pe- 
titign. 

SporrorD, J., dissenting. The plaintiffs have been for many years judgment cre- 
ditors of Horace Prentice, one of the defendants, but have been unable to en- 
force a collection of their claims, because he held no property in his own name. 

It appears, however, that after Horace Prentice ceased to hold property in 
his own name, Maunsel White made a donation of some fifteen slaves and sev- 
eral promissory notes to Joseph Prentice and Horace D. Prentice, minor chil- 
dren of Horace Prentice, who accepted the donation for them in his quality of 
tutor. Joseph Prentice also made other acquisitions. The father, Horace 
Prentice, seems to have had the management of this property of his children 
which was situated in the parish of Carroll, where he resided. 

It appears that in the spring of 1854, Joseph Prentice, being of age, came 
to New Orleans to reside. He lived here something more than a year, and in 
August, 1855, was accidentally killed during a temporary absence from the 
city. 

He left an olographic will bequeathing one-half of his property to his mother, 
Minerva S. Prentice, and the other half in equal portions to his brother Horace 
D. and his sister, Celia Maria Prentice. 

On the 8th December, 1855, upon the application of Horace Prentice, the 
father, this will was admitted to probate in the District Court of New Orleans. 

On the 12th of November, 1855, however, Horace Prentice had made a no- 
tarial act of renunciation of all his right and interest in the succession of his 
deceased son Joseph. This act was passed before the recorder of the parish of 
Carroll. 

The present suit has a two-fold object ; Ist, to set aside this renunciation on 
the ground that it was made by the debtor in fraud of the right of the plaintiffs as 
judgment creditors of Horace Prentice ; and, 2ndly, to have the amount of the 
interest of said Horace in the succession of his son Joseph determined and sub- 
jected pro rata to the payment of their claims. 

There was judgment for the defendants and the plaintiffs have appealed. 

The defendants, Horace Prentice, for himself and as tutor of the minors, 
and Mrs. Prentice, rely upon the will and upon a plea of prescription of ten 
years against the judgments of the plaintiffs. 

The judgments are not barred by the prescription established in the Act of 
April 30th, 1853 (Sess. Acts, p. 250), as contended for by the appellees. Laws 
concerning prescription, like laws in general, are prospective in their operation, 
The rule is well settled in our jurisprudence, that when a statutory change is 
made in the term of prescription against any particular class of actions or de- 
mands, the time that elapses previous to the change is reckoned according to 
the old law, and that subsequent to the change according to the new law. Xel- 
lar v. Parish & Thompson, 11 An, 112, and cases there cited. If then it was 
tonceded that, before the Act of April 30th, 1853, domestic judgments were 
prescriptible in thirty years, only about ten years of the time had run and 

about twenty years remained to run when the change was made, which re- 
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duced the time to one-third of the old period. ‘That would l@ve nearly seven 


years to run before the judgments could be prescribed against under the ney | 
law, and less than three years had expired when this suit was brought. : 

Horace Prentice was heir to one-fourth of his son Joseph's succesMon, 1) 
C. 899; Cole's Heirs v. Cole's Executors, 7 N. 8. 417; Grover v. Clack, T Ay 
174. Under these decisions, if he had been the sole surviving parent, he would 
have been forced heir for one-fourth. But, as the mother survived also, ch 
of them was forced heir for one-sixth only of their son’s succession, for “ dong. 
tions inter vivos or mortis cousa cannot exceed two-thirds of the property, if 
the disposee, having no children, leave a father or mother, or both.” ©, Q 
1481. He could dispose to the prejudice of both father and mother of two 
thirds of the estate, leaving one-third as the légitime to be equally divided 
between them according to the principle announced in the Article 899. 

It is contended by the appellants that the will was null as to the father, be 
cause he was not expressly disinherited according to the forms prescribed by 
the Code, and the inference seems to have been drawn that he was, therefore 
entitled to one-fourth of the succession. But the only effect of this preteritiog 
was to leave him seized of his /égitime at the opening of the succession, thatis 
of the one-sixth for which he was forced heir, and of which he could not be 
deprived except by a disinherison in due form and for just cause. C. 071609, 
See Johnson v. Davidson, 6 M. 596. 

His renunciation of his right to this one-sixth was a gift of all the property 
he had, to the prejudice of his creditors, and it was, therefore, in legal con 
templation a fraud upon them. Every man is bound to do justice before he 
can be permitted to be generous. The debtor’s property is the common pledge 
of his creditors. And the law has guarded in express terms against such a liber 
ality as was displayed by this insolvent debtor, who would rather decline the 
bounty which Providence casts upon him, than suffer it to enure to the dis- 
charge of his legal engagements. ‘Every act done by a debtor with the in 
tent of depriving his creditor of the eventual right he has upon the property 
of such debtor is illegal, and ought, as respects such creditor, to be avoided.” 
C. C. 1964. “Not only contracts which dispose of property, but all others 
which are made in fraud of creditors, and deprive them of their recourse tothe 
property of their debtor, come within the provisions of this section. There 
nunciation of a succession or other right to property, the release of a debt 
without payment, or any other act of this kind, may be avoided by creditors, 
when done to their prejudice, under the rules above established.” C. C. 1984 

The renunciation made by the defendant, Horace Prentice, should then, so 
far as the complainants are concerned, have been set aside. This disposes of 
the first branch of the plaintiff’s demand. 

The second question presents more difficulty. What will be the effect of the 
revocation of this renunciation, and what rights can those plaintiffs claim im 
the succession of Joseph Prentice? 

The Code is clear and positive upon the first of these points. The creditors 
who have procured the fraudulent renunciation of the heir to be set aside, are 
until paid the amount of their claims, put in his place and stead. In the eye 
of the law, they become beneficiary heirs themselves to the extent of their 
claims upon the heir. Thus: “The creditors of the heir who refuses te ae 
cept, or who renounces an inheritance to the prejudice of their rights, can be 
authorized by the Judge to accept it, in the name of the debtor and in hit 
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tion : 
“In case of this acceptance, if there be renunciation on the part of the deb- 


tor, the renunciation is annulled only in favor of the creditors for as much as 
their claims amount to; but it remains valid against the heir who has re- 
nounced. 

“If, therefore, after the payment of the creditors, any balance remains, it 
belongs to his co-heirs, who may have accepted it, or if the heir who has re- 
nounced be the only one of his degree, it goes to the heirs who come after 
him. 

“Tf, on the contrary, the heir has only refused to accept and has not re- 
nounced, he can claim the surplus on accepting the succession, provided his 
right of acceptance be not prescribed against.” C. C. 1014. 

“When the creditors wish to be authorized to accept a succession, which 
their debtor refuses to accept, or which he has renounced to their prejudice, 
they must present a petition to the Judge of the place where the succession is 
opened, to obtain the authorization necessary for that purpose, after the debtor 
or his representative has been duly cited, or a counsel appointed for him, if he 
isabsent, by the Judge.” C. C. 1064. 

“Tf, on this demand, it is proved to the Judge that the debtor refMses to ac- 
cept the succession, or has renounced it to the prejudice of his creditors, he is 
bound to authorize the creditors to accept it in his stead ; and it is the duty of 
the Judge to cause immediately to be made an inventory of the effects of the 
succession, to appoint an administrator to manage them, sell them and pay the 
creditors, on his giving good and sufficient security for the fidelity of his ad- 
ministration, as in the case of acceptante with benefit of inventory.” C. C. 
1065. 

“The creditors, who thus accept a succession in the name of their debtor, 
are considered as accepting it under benefit of inventory.” C. C. 1067. 

But, in this case, it appears that the property is in the parish of Caroll, not 
administered, but held in possession, as owners, by the legatees under univer- 
sal title. It does not appear that the succession owes any debts. By institut- 
ing this suit, the creditors of the renouncing heir have signified their accep- 
tance in his stead. The instituted heirs have met the issue without taking any 
exception to the form of the proceeding, and I am of opinion that the whole 
merits of the controversy may be now decided. ' 

The District Judge seems to have thought that the Article 1746 of the Civil 
Code and the doctrine laid down in the case of Cook v. Doremus, 10 An. 679, 
formed a barrier to the claim of the plaintiffs. There is no such state of facts 
presented as would authorise this conclusion. Even if the right of Horace 
Prentice in this succession were defeasible by a condition subsequent, no such 
condition has been fulfilled, and his creditors may take whatever interest he 
has, unless there is some other bar to the action. Moreover, the property did 
not descend to Joseph Prentice, or come by donation from either of his as- 
cendants. The greater part of it came to him asa donation from a stranger, 
and he acquired the rest by purchase. 

But it is contended that the action is in effect an action in reduction of an 
excessive donation mortis causa, and that the Article 1491 of the Louisiana 
Code, forms a peremptory bar to the demand on the part of the creditors of 
the heir. “On the death of the donor or testator, the reduction of the dona- 
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tion, whether inter vivos or mortis causa, can be sued for only by forced 
or by their heirs or assigns ; neither the donees, legatees, nor creditors of | 
deceased, can require that reduction nor avail themselves of it.” ©. 0. 149] ~ 

The argument is that the creditors, plaintiffs in this cause, are not fore 
heirs themselves, nor heirs, nor assigns of the forced heir ; and, therefore, thag 
they cannot demand a reduction of the excessive legacies to the mother, brother 
and sister of the deceased in derogation of the légitime reserved by law to th 
father as forced heir. 

It will be observed that the word “assigns” is “ ayants-cause” in th 
French text, and that, in this particular, the Article is literally taken from Ap 
ticle 921 of the Code Napoleon. It will also be observed that the word ayant 
cause in Article 921 of the latter Code, is held by the French authorities, wih 
entire unanimity, to embrace personal creditors of the heir. See Grenier, Ng 
595; Delvincourt, t. 2, note 4, p. 66; Toullier, t. 5, No. 125; Coin-Delisle, 
Art. 921, No. 2; Marcadé, t. 83, No. 583. Indeed, Coin-Delisle justly remarg 
that this word is a generic term and was chosen by the rédactewrs of the Col 
for its extensive signification. ‘Le tribunal avait demandé de substituer lg 
mots cessionaires et créanciers & ceux d’ayants-cause, mais le Conseil d’Etaty 
da conserver la premiére rédaction comme présentant un sens plus étendu? 
Donations®t Testaments, Art. 921, No. 2. 

In the English law, assigns means those persons to whom some right or pre 
perty is transferred, whether by deed, or by operation of law. Burrill’s Law 
Dic. The definition of the term in Art. 8522, No. 5, of the Louisiana Code, 
appears to be somwhat more restricted. 

The turn of the phrase in the concluding part of Article 1491, seems to in 
dicate that creditors are intended to Be embraced in the word “assigns” ; the 
Article declares that the reduction can be sued for only by forced heirs and 
their heirs or assigns ; neither the donees, legatees nor creditors of the deceased 
can require it, &c. Here the “assigns” of the forced heir are placed in anti- 
thesis to the “donees, legatees and creditors” of the deceased. The leading in- 
tention obviously was not to limit the right of action as to those who claimed 
through and under the forced heir or in his right, but to shut out those only 
who wished to exercise this action by reason of some claim they had under or 
against the deceased testator, other than that of forced heirship to him. 

But it matters little what definition be given to the word assigns in Article 
1491; for the creditors in this action having accepted the succession which the 
heir fraudulently renounced, act in his name and stead ; as already remarked, 
they take the place of the forced heir until their claims are satisfied, and their 
right to demand the reduction of the legacies in the name of the heir, seems 
to have been recognized by the tenor of the Code in treating of this subject, 
and especially by the Article 1985, which is in these words: “In case the 
debtor refuse or neglect to accept an inheritance to the prejudice of his creditors, 
they may accept the same, and exercise all his rights in the manner provided 
for in the title of successions, and they are authorized, by virtue of the action 
given by this section, to exercise all the rights which the debtor could do for 
recovering the possession of the property to which he is entitled, in orderto 
make the same available to the payment of their debts.” 

The present case comes within none of the exceptions to this rule, which 
are enumerated in the following Articles 1986 and 1987: 

And in Lynch v. Kitchen, 2 An. 844, it was held, that “ creditors can exe® 
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cise all the rights and actions of their debtors, except those reserved in Arti- 
des 1986 and 1987 of the Civil Code.” 

Passing from this review of the case, I would remark, that if we give the 
word “assigns” in Article 1491 the narrowest meaning, it does not seem to fol- 
low that the creditors of the heir assuming his place, may not attack an ex- 
cessive donation mortis causa, Marcadé has judiciously observed, that if the 
Article of the Code Napoleon (921), from which we have taken our Article 
1491, had said that the reduction might be sued for only by forced heirs, and 
had omitted the phrase “and their heirs or assigns,” still the right of the credi- 
tors of the forced heir to take his place, and sue for the reduction, would have 
resulted from other provisions of the Code. 

“Enfin, sans que le réservataire ait transmis son droit 4 personne, il est clair 
que les créanciers qui ont pour gage légal tous les biens de leur débiteur, (Art. 
9092, 2093,) auront droit 4 sa réserve comme 4 tous les autres biens lui appar- 
tenant, et pourront intenter l’action en réduction en son nom, pour se faire 
payer sur les valeurs qu'elle produira. Ce droit est formellement écrit dans 
[Art. 1166, qui, déduisant la conséquence de I’ Art. 2093, déclare que les créan- 
ciers peuvent exercer toutes les actions appirtenant & leur débiteur. On en 
excepte, il est vrai, et avec raison, les actions qui reposent sur un intérét plutét 
moral que pécuniaire (comme une nullité de mariage, une séparation de corps, 
&c.); mais l’'action en réduction ne tendant qu’a obtenir une part de succes- 
sion, des biens, de l’argent, et se trouvant purement pécuniaire, il est clair que 
cette exception ne saurait |’atteindre. 

“En un mot, l’action en réduction peut étre intentée par tous représentants 
in ou ayants-cause du réservataire, et nous n’avions nul besoin des termes de notre 
the Article pour comprendre ce résultat.” 3° Marcadé, No. 583. 

Iam accordingly of opinion that the present action can be maintained. 
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sed Voorntes, J., concurred in this opinion. 
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Tue Srate rv. Core and Wiiiiams—Jonn A. Burk, Security. 
‘icle Even after a motion to dismiss an appeal has becn filed, the certificate of the Clerk of the lower 
the court to the transcript may be amended. 

The Act of 20th March, 1839, §19, enlarged the discretionary power of the Supreme Court contained 
ced, in Art. 898 C. P., and made it imperative, net to dismiss appeals for clerical errors not attributable 
heir to the appellant. 
ems In a bond requiring the accused to appear “‘ when notified,” when the Sheriff returns that he could 
ect, not find the accused after diligent search, and his surety, who was personally notified in time, 

failed to produce him as he bound himself to do, this was sufficient to put the parties in default, 
the and the bond was properly forfeited against both principal and surety. 
Ors, An objection that the bond only required the accused to appear and answer the charge of robbery, 
ded whereas an information was filed against him for the crime of larceny alone, is sufficiently an- 
. swered by the fact that the accused bound himself, not only to appear at court to answer that 
on specific charge, but also not to depart thence without leave of the court first obtained. 
for 
r to PPEAL from the First District Court of New Orleans, Robertson, J. 


M. A. Foute, for the State. A. P. Field and E. Wooldridge, for defen- 
dants and appellants. 


Sporrorp, J. This appeal was taken by the surety on a forfeited appearance 
bond. 
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, The Attorney General has moved to dismiss the appeal. 
Coxe. The only ground urged in support of this motion, is that the record cor 
no bill of exceptions nor statement of facts, and no assignment of errors 
been filed. re 

But the appellant has produced a corrected certificate by the Clerk of thy 
District Court, showing that all the evidence adduced on the trial is containg} 
in the transcript. The Attorney General suggests that the certificate of thy 
Clerk cannot be amended in this particular after a motion to dismiss has beay 
filed. But the Code of Practice declares the contrary: “If, at the time of an 
gument or before, the appellant perceives that the copy of the record is incom, 
plete, either through mistakes or omissions, or from the Clerk having failed 
certify the copy as containing all the testimony produced in the cause, or from 
any similar irregularities not arising from any act of the appellant, the cou 
may grant him a reasonable time to correct such errors or omissions, during Gu 
which time judgment on the appeal shall be suspended.” C. P. 898. The 
Act of 20th March, 1839, § 19, enlarged this discretionary power of the 
Supreme Court, and made it imperative not to dismiss appeals for clerical error 
not attributable to the appellant. # 

The motion to dismiss is therefore overruled. 

The accused was arrested and brought before one of the city Recorders, upon 
an affidavit charging him in substance with being party to a robbery and lan 
ceny. The affidavit being submitted to the Judge of the First District Court 
of New Orleans, he endorsed thereupon an order authorizing the accused to be 
admitted to bail, on giving security in the sum of $800, to the satisfaction of 
the Recorder. 

Thereupon he gave a bond with the appellant as his surety, which was ae 
cepted by the Recorder, and was discharged. This bond was conditioned for 
his appearance before the First District Court of New Orleans, “to answer to 
the complaints brought against him for robbery, and not to depart thence with 
out leave of said court.” 

The bond required the accused to appear “when notified.” Upon the day | 
fixed, he did not appear, and the bond was duly forfeited against both princ N 
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pal and surety. bu 
The appellant objects that the notice of trial was not served at the domieil 
of the accused, as indicated on the bond which was signed some months before m 


the appearance day. But the Sheriff returns that he could not find the accused 
after diligent search, and his surety, who was personally notified in time, failed 
to produce him as he bound himself to do. This was sufficient to put the par 
ties in default. 

A clerical error in the date of the notice made out by the Clerk, is of no com 
sequence. The date of the return was anterior to the day fixed for the partys 
appearance. 

It is also objected that the bond only required the accused to appear and ai 
swer the charge of robbery, whereas an information was filed against him for 
the crime of larceny alone. 

It is a sufficient answer to this objection, that the accused bound himself not 
only to appear at court to answer that specific charge, but also not to depart 
thence without leave of the court first obtained. Having departed without 
leave, his bond was justly forfeited under the authority of the case of Zia 
State v. Ridding, 8 An. 79. See also 1 Chitty’s Crim. Law, p. 105. 
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It is admitted by the appellant, in his motion for a new trial, that the bail 
pond was executed before George Y. Bright, the committing magistrate, who, 
as we have seen, was authorized by the District Judge to take it. In the lower 
court he treated the bond as filed. 
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We do not think that the appellant can now avail himself of an objection 
ined that the bond was not endorsed as filed of record. It forms a part of the re- 
f the cord. 
bem Judgment affirmed. 
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rTing Gzorce GorrscHaLK, Berrranp Satoy, Subrogated, v. B. De Santos 

The et al—P. A. Lanavze, Third Opponent. 

f the By Art. 763 of the Code, which declares: ‘“‘ The use which the owner has intentionally established 

TTOrs ona particular part of his property in favor of another part, is equal to a title with respect to 
perpetual and apparent servitudes thereon, is meant the disposition which the owner of two or 
more estates has made for their respective use. 

The intention to create a servitude for the respective estates, will not suffice, nor will it suffice that 
upon it was partially established, it must have been perfected in such a manner as to be useful to the 
| lars adjavent lots. 

Yourt Where a party is present at a sale of property by the Sheriff, and does not notify the persons pre- 
to be sent, nor the purchaser, of his rights, he cannot afterwards set up a claim to the property. 
on of PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 


G. & C. E. Schmidt, for plaintiff and appellant. J. Z. Tissot, for de- 
AS 86 fendants. 

d for ‘Corz, J. Bernard De Santos was formerly the proprietor of four contiguous 
er to lots, numbered on the plan 1, 2, 3 and 4, having each an equal depth, and all 
with. of them fronting on St. Ann street, and No. 1 running parallel with St. Claude 


street. 
) day During the time of his ownership of said property, he sold to A. Roger lot 
rine No. 1, less 5 feet, 6 inches and 6 lines in the rear of said lot, which he reserved, 
but he conceded to his purchaser a perpetual servitude of passage. 
micil Afterwards he mortgaged lots 2, 3 and 4, and in default of payment of the 
refore mortgaged debt, they were sold and adjudicated to P. A. Lanauze. 
cused G. Gottschalk and B. Saloy being creditors of Bernard De Santos, caused 


failed the said alley-way to be seized; Lanauze intervened and opposed the sale, 
> par daiming it as his own. 
Lanauze bases his title on the ground that the reservation of this alley-way 
) COR in the sale to Roger, whilst he was proprietor of the four lots, was la destina- 
arty’s tion du pére de famille, or a use which De Santos intentionally established on 
lot 1 for the respective use of the four lots; that lots 2, 3 and 4 had been mort- 
d an gaged with all their privileges and appendages, sold judicially to satisfy the 
m for mortgage, and adjudicated to him with all their privileges and appendages ; that 
this alley-way being of that character, was consequently adjudicated to him 
ifn § with the lots, and is his property, with the reservation however of the right of 
epart § passage to Roger. 

The question in this case is whether this passage or alley-way was inten- 
tionally established by De Santos for the respective use of the four lots, 
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It is probable that his intention in creating this alley-way was originally fy 
the benefit of his three adjoining lots, or at least for one of them, to wit, leg 
because he had no property in the vicinity, and in selling the lot in front of 
the alley to Roger, he did not sell it to him, but only gave him the right of 
passage. What other use could he have had for it then, except for the use; 
convenience of the whole or a part of his other three lots ? “ 

This is not called a servitude, but “destination du pére de famille,” or thy 
use which the owner has intentionally established on a particular part of bis 
property in favor of another part, and which is equal to a title with respect i 
perpetual and apparent servitude thereon, and by this “destination du pére & 
famille,” is meant the disposition which the owner of two or more estates hag 
made for their respective use. C. C. 645, 763. 

But the question now arises, whether the intention of a proprietor of cont. 
guous lots, to make some convenience for their respective use, can be consider. 
ed as a “destination du pére de famille,” when such intention is not carried 
into complete execution. 

In order to determine this question, the nature and effect of this “ desting 
tion du pére de famille”’ must be examined : 

1st. This disposition of the owner for the advantage of his contiguous leg 
is equal to an alienation, for the Civil Code, Art. 727, says, “the creation of g 
servitude is an alienation of a part of the property,” and although Art. 645 (, 
C. says that the application which the owner makes of one estate to the advan- 
tage of another, is not called a servitude, but a disposition of the owner, stil 
it is in reality a servitude. 

For Art. 763 C. C. says: “The use which the owner has intentionally & 
tablished on a particular part of his property in favor of another part, is equal 
to a title with respect to perpetual and apparent servitudes thereon. By this 
is meant the disposition which the owner of two or more estates has made for 
their respective use.” 

Art. 765 C. C. says: “If the proprietor of two estates between which there 
exists an apparent sign of servitude, sell one of those estates, and if the deed 
of sale be silent respecting the servitude, the same shall continue to exist ae 
tively or passively in favor or upon the estate which has been sold.” 


From these Articles of the Civil Code, it is clear that the “destination da 


pére de famille” is equal to an alienation of property, and as the rule is that 
he who claims the property of another, must show a title, so he who claims 
a servitude of the character now under consideration, must show a title to the 
same ; that is, he must establish clearly that, not only was it once the inten 
tion of the proprietor of several contiguous lots to establish a servitude for 
their respective use, but that he actually executed his purpose by making such 
changes in his property, that this servitude could be beneficial to all the lots. 

As this servitude is an abandonment of property, an alienation, and equal to 
a title, it must not then be intended only or partially established, but must be. 
perfected in such a manner that it can be useful to the adjacent lots. 

It is true that Art. 646 C. C. says that it is not necessary that the benefit 
from the servitude exist at the time of the contract, “‘a mere possible conve: 
nience or remote advantage is sufficient to support a servitude ;” but this does 


not militate against our view, because this Article takes it for granted that the! 


servitude has been established, and this is what is denied in the case at bar. 
Now, in the case at bar, the alley-way extended only in the rear of lot 1. 
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| it had been intended for the use of the other three lots, would not De Santos Cormaeny 


have continued it the whole length in the rear of lots 2, 3 and 4? 

" If De Santos had built houses on those lots, and had extended the alley-way 
their whole length, and if there had been doors or gates communicating from 
each of the houses into this alley-way, then the servitude would have been 
dearly established ; but nothing of this kind was done. It may be that such 
was his intention, in whole or in part, in the event he had continued the pro- 
prietor of lots 2, 3 and 4; but as he was deprived of them by a forced sale, 
before his intention had been carried into execution, it would be unjust to con- 
sider this intention, which was conditional, depending on his continued owner- 
ship of the remaining lots, as an alienation and equal to a title, and thus to 
deprive him of this alley-way. It should also be observed that this passage 
was not necessarily an apparent servitude for the three other lots, because often 
one house has an alley-way restricted entirely to its own use, and not extended 
go as to benefit the adjacent lots. 

We could also remark that, unless this alley was extended, it could only 
benefit lot 2, in the event it had a door opening into it, but could not be of 
utility to lots 3 and 4, unless they belonged to the same proprietor. Now it 
may be if De Santos had remained owner of lots 2, 3 and 4, he would have 
had a door opening from his house on lot 2, into this alley, which he might 
have done without extending it, but would have made no communication be- 
tween the houses he might erect on lots 3 and 4. How then can this alley be 
considered a servitude for the use of lots 2, 3 and 4, when it may be he would 
only have made it useful to lot 2, or if his intention had changed, he might 
not even have had any communication between the house on lot 2 and this 

” 

It should also be remembered that this alley-way was not necessary to lots 
2,3 and 4, because they front on St. Ann street, and Zanauze, the opponent 
in this suit, would have bought these lots, even if the servitude of the alley 
did not appertain to them, because the testimony establishes that for some time 
after his purchase, he was under the impression that he had no right to this 
alley. Neither was there anything said expressly about this servitude in the 
mortgage of these three lots, nor in the Sheriff’s sale to Lanauze, when a title 
was made to him, after they had been sold to satisfy the mortgage, and adjudi- 
cated to him. 

As then the alley-way was not expressly mentioned in the mortgage, unless 
itis considered an apparent servitude, it was not necessarily one of the depen- 
dencies or appendages of the lots, and could not then have been mortgaged 
with them, and consequently it was not sold by the Sheriff to Lanauze, for the 
latter could have no greater rights than Lambert, the mortgagee. 

We are of opinion then that this passage cannot be considered as established 
for the common benefit of these four lots, nor as a “destination du pére de 
famille,” and that it was not adjudicated to Lanauze at the Sheriff’s sale. But 
even if it is considered a servitude established for the use of the four lots, and 
was purchased by Lanauze at the Sheriff’s sale of the three lots, as Lanauze 
was present at the Sheriff’s sale of this alley-way, and did not notify the per- 
sons present, nor the purchaser, of his rights, he cannot now succeed in his 
present claim. 5 An. 67, Moore vy. Lambeth ; ib. 367. 

Vide 7 An. 652, Fisk v. Haber ; 11 L. Broussard y. Etie; 8 An, 145, Parish 
tal. v. Municipality No. 2 et al. ; Ist An. 407, Durel, Adm. v. Boishlane et 
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Se al. ; C. C. Arts. 645, 646, 725, 727, 764, 765; 4 L. R. 812, Alevander-y,. 
DeSanros. hel ; 5 R. 16, Barton v. Kirkman. Ra 
It is, therefore, ordered, adjudged and decreed, that the judgment of @ _ 
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lawer court be avoided and reversed, and it is ordered, adjudged and 


that the third opposition of P. A. Zanauze and his demand be rejected, an 


that he pay the costs of both courts. 


JoserH L. Miier et al. v. J. C. McEtwee and Warranrors, 


The plaintiffs in a petitory action claimed to have derived their title by inheritance from their grand. 
mother, who they alleged inherited the property from her husband, Thomas Bally, who died, 
testate. The instructions to the jury were: “ That it was sufficient for the plaintiffs, in defawt 
of affirmative proof, showing that Thomas Bally died without leaving any ascendants, to they 
that one hundred years had elapsed between the birth of the nearest ascendant of said Thom 
Bally and the institution -of this suit. That in order to ascertain whether one hundred yean 
had elapsed from the birth of such ascendant to the time of the institution of this suit, i wa 
sufficient for the jury to take into consideration the age of the witness, the length of time sins 
the death of Thomas Bally, his age when he died, and the age that his father must 
have been at the time of the birth of Thomas Bally, and that no direct proof of the time Gite 
birth of the father or other ascendant of Thomas Bally was required.” 

It was held that the charge was substantially correct. It suffices to deny that there are heirs im the 
descending line, and this being a negative, no proof need be given of it. But collaterals mug 
always prove the death of ascendants by evidence, or show that one hundred years had elapsed 
since the death, in which case death is presumed, and not before. 

It was also held that the lapse of one hundred years from the birth of Thomas Bally's ascendant 
to the date of the institution of the suit, was sufficient presumptive evidence to establish that they 
were not in existence at the death of Thomas Bally, controversy being one between the heirad 
Thomas Bally's wife and the defendant claiming without any title whatever. 


PPEAL from the District Court of West Feliciana, Ratliff, J. Tried bys 
Jury. H. C. Hudson, for plaintiffs. Me Vea and Brewer & Collins, fe 
defendants and appellants. 

Corz, J. This is a petitory action. The plaintiffs claim to be owners of 
tract of land in the possession of the defendant. 

The answer is a general denial and a call in warranty. The prescriptionef 
one, three, ten, twenty and thirty years is also pleaded. 

The case was submitted to a jury, who rendered a verdict for the plaintiff 
and from a judgment thereon defendant appealed. 

Defendant seems to rely on the inability of plaintiff to make out a title, 
rather than on any one in himself. 

The plaintiffs claim to have derived their title by inheritance from ther 
grandmother, who was the wife of Thomas Bally, who, they allege, derived 
title by inheritance from her said husband, who died intestate. 

The land claimed by plaintiffs appears to be in the ‘“‘Thomas Bally claim,” 
and is not embraced in the titles of defendant. 

There were conflicts between the Bally claim and other claims contiguous # 
it. These have been adjusted by the Register and Receiver of the Greensburg 
Land District, sitting as a Board of Commissioners. 

The title to the land covered by the “Bally claim” for 640 acres, was in the 


government of the United States, until confirmed by the Act of Congreso 


August 6th, 1846. 












The survey of these claims, and the settlement of the conflict of boundaries, 
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were under the exclusive control of the officers of the general government. MILLER 
The survey which they have made and the shape which they have given to the McEuwzs. 
Bally claim are conclusive upon the parties. 
As the land claimed by plaintiffs is in the Bally claim, if then they can es- 
tablish their title by inheritance from 7homas Bally they are entitled to recover, 
unless the plea of prescription can prevail. 
The validity of plaintiffs’ title depends principally on the solution of a ques- 
tion set forth in a bill of exceptions of defendant to the ruling of the lower 
court, which is as follows : 
“Be it remembered, that on the trial of this cause the counsel for the defen- 
8. dant moved the court to charge the jury as follows: 
“If you find that there is no evidence to show that Tomas Bally left no 
ed ta. ascendants, and no proof that one hundred years have elapsed between the 
Le fant date of the birth of the nearest ascendant and the time of the death of said 
o alae Thomas Bally, then and in that case you should bring in a verdict against the 


‘mn | litt 
it was “That the plaintiffs claiming to have derived title by inheritance from their 


¢ alaas grandmother, who was the wife of Thomas Bally, and claiming that she derived 
"z title by inheritance from her said husband, who died intestate, the burden of 
proof was on the plaintiffs to show that Zhomas Bally died without leaving 
im the any ascendants, or to show that one hundred years had elapsed between the 
aii birth of said ascendants and the death of said Thomas Bally.” 
Which the court refused, and proceeded to charge the jury: “That it was 
ndanty sufficient for the plaintiffs, in default of affirmative proof, showing that Thomas 
voy Bally died without leaving any ascendants, to show that one hundred years 
had elapsed between the birth of the nearest ascendant of said Thomas Bally 
and the institution of this suit. That in order to ascertain whether one hun- 
bya dred years had elapsed from the birth of such ascendant to the time of the 
a, for institution of this suit, it was sufficient for the jury to take into consideration 
the age of the witnesses, the length of time since the death of Thomas Bally, 
3 of s his age when he died, and the age that his father must necessarily have been 
at the time of the birth of Thomas Bally, and that no direct proof of the time 
on of of the birth of the father or other ascendant of Thomas Bally was required.” 
We are of opinion that the ruling of the Judge a quo was substantially cor- 
intiff, rect. ‘ 
The doctrine of this court, as established in several cases, is that “it suffices 
title, to deny that there are heirs in the descending line; and this being a negative 
fact, no proof need be given of it. It is for the adverse party to show that 
their there were some, and then their death must be proved by the claimants. But 
rived collaterals must always prove the death of ascendants by evidence, or show 
that one hundred years elapsed since the birth; in which case death is pre- 
sumed, and not before.” Vide C. C. 71, 77; Bernardine v. L’ Espinasse, 5 N. 
8. 715. 
us to In this case, as plaintiffs claim this land by inheritance from their grand- 
burg mother, who was the wife of Thomas Bally, and who, they allege, derived title 
by inheritance from her said husband, who died intestate, it is incumbent on 
n the them to establish that their grandmother had a title to this land. If she was 
8s of suing for it, she would be obliged to show not only the death of her husband, 
but also of his ascendants; plaintiffs claiming under her must make the same 
proof, and also establish her death. 
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The death of ascendants may not only be proved by direct testimony, tgp 
also by showing that one hundred years have elapsed since their birth, 5 
S. 715. 

Piaintiffs had then the right to show the length of time since the death : 
Thomas Baily, his age when he died, and the age that his father must 


sarily have had at the time of the birth of Thomas Bally, and thus establi | | 


whether or not a hundred years had elapsed since the birth of the first onejy 
the ascending line from Thomas Bally. 

Defendant urges that if a hundred years had not elapsed at the time of the 
death of Thomas Baily, then that the grandmother of plaintiffs could not hay 
inherited, for if, at the time of Bally’s death, his ancestor was living, then such 
ancestor was called to the inheritance to the exclusion of the wife. 

They further declare that plaintiff must either show affirmatively that at the 
time of the death of Bally his ascendants were not living, or that at the time 
of his death a sufficient length of time had elapsed from the birth of the asegn. 
dant to raise the presumption of death, for if his ascendants were living at the 
period of his decease, they would inherit to the exclusion of the wife, andif 
she was not the heir at the time of her husbend’s death, she could not become 
the heir by the length of time that had elapsed between the date of his death 
and the institution of this suit, or by any other matter subsequent to the open 
ing of the succession. 

We cannot coincide entirely with the argument of defendant. It is clearif 
an ascendant of Bally was living at the time of his death, his wife could never 
inherit. But we are of opinion if a hundred years had elapsed between the 
birth of the ascendant of Bally and the time when the heirs of his wife claim 
his estate, that this is sufficient, for it is presumptive evidence that no ascen- 
dant of Bally was living at the time of his death, else this ascendant would 
have claimed the estate. 

Defendant wishes to keep possession of property for which he has no title, 
by forcing plaintiff to prove that at the time of Bally’s death his ascendants 
were not living. We think that the lapse of one hundred years from the birth 
of his ascendants to the institution of this suit ought to be sufficient presump- 
tive evidence to establish they were not in existence at his death, when the 
controversy is between the heirs of his wife and one claiming the property 
without any title whatever, for if such ascendants had been in existence, it is 
reasonable to suppose they would already have claimed it. 

We are of opinion that plaintiffs have established prima facie a right to in- 
herit from Bally through their father and grandmother, and that their prima 

Jacie title, accompanied with the fact that their grandmother lived upon the 
land until she removed from the State, must prevail against defendant, who has 
no title whatever. 

The plea of prescription cannot prevail, as no possession sufficient to be the 
basis of prescription is shown. 

The defendants have no claim against those called in warranty: the land sold 
by them is not the same that is claimed by plaintiffs. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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Heirs or Guittotre v. Ciry or New ORLEANs. 


The plaintiffs being joint owners with the city of the land on which the Magazine street market is 
erected, and having recovered a judgment against the city fixing their right to a certain propor- 
tion of the revenues of the market, the city obtained an order for a sale of the property te effect 
a partition, and the Council passed a resolution to discontinue the market as a public market. 
Held: That the plaintiffs are entitled to enjoin the execution of the ordinance as an invasion of 
their right of property and a violation of the tenure and contrary to the title by which the city 
holds an interest in the the property, as established by the judgments between the parties. 


Aa ee 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

R. N. Ogden and F. Buisson, for plaintiffs. J. J. Michel, for defendant 
and appellant. 

Bucnanay, J. Plaintiffs having sued the city of Lafayette, to whose rights 
and obligations the defendant has succeeded, in a petitory action, claiming cer- 
tain land on which the city had erected a market-house; that suit was termin- 
ated by a judgment of the Supreme Court in May, 1850, decreeing that plain- 
tiffs recover of defendant one undivided half of the said land. See the case 
reported in 5 An. 382. 

Plaintiffs afterwards sued the city for the fruits and revenues of the property 
thus recovered, and by final judgment of the Sixth District Court of New Or- 
Jeans, rendered in December, 1853, it was decreed, “that plaintiffs recover of 
defendant the sum of $2982 15, and further that plaintiffs recover of defendant 
in the proportion of one to two sixty-hundredths of the revenues of the pro- 
perty mentioned in the petition hereafter at such times as the revenues may be 
received.” 

Plaintiffs and defendant have continued ever since the last mentioned judg- 
ment to occupy the property and divide its fruits and revenues in the propor- 
tion fixed by the judgment. But the city of New Orleans, having become tired 
of this joint ownership and occupation, brought suit against the heirs of @uil- 
lotte, on the 10th of May, 1855, for a partition of the property (described in 
their petition as consisting of the land, a large and valuable market-house, 
known as the Magazine street market, and the rents, profits and revenues de- 
rived from said market,) by licitation; alleging that the same cannot be divided 
in kind. 

In that suit a judgment of nonsuit having been rendered against the city in 
the District Court, the city appealed, and succeeded in obtaining (in November, “a 
1856,) a decree of this court, reversing the judgment of the District Court, and 
ordering that there be a partition of the property held in common, by public 
sale to the highest bidder, after legal advertisements, and upon such terms as 
the parties shall agree upon, or in case they cannot agree, the terms of sale to 
be fixed by the District Court. 

Thereupon the City Council of New Orleans passed the following resolution, 
which was approved by the Mayor: 

“Whereas, the property now occupied by the Magazine street market, corner 
of Magazine street and St. Mary street, is to be sold in order to effect a parti- 
tion under a decree of the Supreme Court, rendered in the case of The City of 
New Orleans v. The Heirs of Guillotte— 

“Therefore be it resolved, that from and after the first day of March, 1857, 
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the said Magazine street market shall be discontinued as a public market of ’ 


New Onteans, this city.” 


The plaintiffs have enjoined the execution of this ordinance or resolution of 


the City Council, as being calculated greatly to injure plaintiffs’ rights. 

allege, with reason, that the principal value of the property sought to be par. 
titioned consists in its character of a market. It is shown that the revenue 
derived from this market is steadily and rapidly increasing from year to year 
having augmented from seventeen hundred and fifty dollars in 1848 to thirteen 
thousand three hundred and fifty dollars in 1856. Of this revenue five. 
eighteenths belong to plaintiffs by the terms of the judgment which has fixed 
the rights of the parties, a proportion which in 1856 amounted to $3708 83, 
while the share of the defendant for the same year was $9641 67. And note 
that there is a certainty of this income becoming larger, based on the experi- 
ence of the past, as contained in the Comptroller’s reports in evidence. 

The resolution of the City Council, of which the plaintiffs complain, at once 
cuts off this large and increasing revenue, for the market-house is of no value 
as a means of revenue ifthe market kept there be discontinued, it being no- 
thing more than a roof supported by columns, and open at all sides. 

So far as the interests of the city are concerned, it might be conceded that 
the Council, as the administrator of the city finances, had the right to do this, 
however injurious to the city pecuniarily, and however inconvenient and vexa- 
tious to the inhabitants of the populous district which resorts to this market 
for its daily supply of provisions. 

But there are other parties which have a vested right in this market and its 
revenues which the City Council will not be allowed to disregard or to sacrifice. 
Those parties are the plaintiffs, who have sued out this injunction against the 
execution of the resolution in question. 

It appears to us that the resolution of the 7th January, 1857, copied above, 
is a direct and palpable invasion of the plaintiffs’ right of property; that it is 
violative of the tenure and contrary to the title by which alone the city holds 
an interest in this property. That tenure and that title are found in the judg- 
ments of May, 1850, and December, 1853, above recited. 

The resolution is likewise contrary to the intent and meaning of the judgment 
of this court, rendered in November last, in the partition suit, and will, if 
carried out, render the licitation, which has been decreed on the prayer of the 
city itself, nothing but a mockery and a delusion. 

Judgment affirmed, with costs. 

Mr. Justice Coxe took no part in this decision. 

Merrick, C. J. I donotthink the City Council ought to be permitted to change 
the destination of the common property during the progress of the proceedings 
for partition, for this would be especially injurious to both parties. I under- 
stand the law to be the same in regard to partners and to property held in 
common. The courts will not permit a partner to withdraw at an improper 
time, nor a co-proprietor to change the destination of property when it will 
occasion one or both parties great damage unless a reasonable notice of such 
intention has been previously given. On this ground I concur in the decree. 

But if the doctrine of the opinion is to be understood to be that the city is 
not the absolute owner of whatever property it may own in fee simple in the 
market, as fully as any other co-proprietor, and that the city cannot regulate 
the times and places where markets shall be held, and discontinue old and 
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tstablish new ones, and that the purchaser of the common property of these ae -een 

parties, sold to effect a partition, can continue it as a market in spite of the New Onteans. 
city, after the same shall have given a reasonable notice, then I dissent from 

the doctrine asserted by the majority of the court. For it is not in the power 

of the courts to impress upon property a particular character, and declare that 

a place shall remain a market, or a plantation now cultivated in cane shall re- 

main a sugar plantation forever, or the like. The purchaser of the market in 

my opinion will only acquire the fee simple in the soil and buildings, with the 

right to do whatever he pleases with his property not prohibited by law and 

the legal ordinances of the City Council. 





: Mrs. Lucy Ann Howe v, Crry or New Orteans et al. 


Ajudgment rendered against two or more parties for damages, arising from the fault or negligence 

of the defendants, cannot be for different amounts; for they are bound én solido for the injury 

L under the Act of 1844, (p. 14,) and the amount ef damages for which one party is bound is thé 
measure of damages for the other also, The payment of the damages by the one is the discharge 


: of the other from the same obligation. C, C. 2130. 
Nuisances may exist in the city without rendering the same liable for the consequences. 
: The city is no general warrantor against the acts of individuals. 
The city at large cannot be held responsihle for acts of third persons, which, under a more sagacious 
" and efficient police, might possibly have been prevented. 
4 PPEAL from the Fourth District Court of New Orleans, Reynolds, J.—Tried 
: by ajury. Waples & Lustis, for plaintiff. J. Livingston, for defendants 
and appellants. 
J Merricx, C. J. This suit is brought by the plaintiff against the city of 
; New Orleans, Charles Mason and Mrs. Grailhe, to recover of them in solido 
; the sum of $15,000 damages occasioned the minor son of the plaintiff, by the 
: falling of a wall upon the minor, who was walking along St. Charles street, in 
t this city. 
f The case was tried by a jury, who found a verdict against Mrs. Grailhe of 
4 $2500, and against the city of New Orleans for $7500, and in favor of Mason, 
It is difficult to sustain this verdict as it stands, for if the falling of the wall of 
the burnt building is attributable to the fault or negligence of both defendants, ~ 
then they are bound in solido for the injury under the Act of 1844, (p. 14,) 
‘ and the amount of damages for which one party is bound, is the measure of 
é damages for the other also. The payment of the damages by the one is the 


discharge of the other from the same obligation. C. C. 2130. If, therefore, 
; the measure of damages for the injury occasioned by Mrs. Grailhe, the owner 
3 of the property is $2500, the city is not bound for a sum beyond that amount. 
n Assuming the more lenient verdict against Mrs. Grailhe to be just, the verdict 
h against the city is manifestly erroneous. We will consider whether it can be 
maintained for any amount upon the evidence in the record. 

The testimony shows that the City Surveyor, who had the power to cause 
the wall after the fire to be taken down, was aware of the fire ; that he observed 
the condition of the wall from the street repeatedly, and was of the opinion 
that the public were in no danger from its falling, but he never entered upon 
the premises in order particularly to ascertain its condition. 
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The liability of the city is argued by the learned counsel for plaintiff, from 


e. 
New Onteaxs these propositions, viz: 


1st. The walls of the building after the fire were a nuisance, and as deduye. 
tions therefrom— 

2d. That it was the duty of the city to remove the nuisance. 

8d. That the city ought to have fenced off the sidewalk. 

4th. That it is no excuse for the city that its officials thought the wall would 
not fall. 

The first proposition, we think, may be admitted without giving rise to the 
deductions drawn therefrom by the counsel. 

Nuisances may exist in the city without rendering the same liable for the 
consequences. The city is no general warrantor against the acts of individuals 
Its police may be applied to for the purpose of preventing injuries, but if such 
police err in their judgment, or if injuries are occasioned because they are in. 
efficient in the exercise of the powers with which they are invested, the city at 
large cannot be held responsible for acts of third persons which, under a more 
sagacious and efficient police, might possibly have been prevented. 

The case at bar has no analogy to the case of injuries done to individuals by 
the negligent manner in which work to public streets is done, or the want of 
repair in the same, for the possession of the servitude of the streets is in the 
city, and on the same principle that a private person is responsible for an injury 
done by a falling structure upon his property, it is possible that the city in such 
case may be held liable. 

But in the case at bar there is no statute nor principle of law of which we 
are aware upon which a recovery can be maintained against the city for the 
error of judgment of the City Surveyor. 

In regard to the defendant, Vrs. Grailhe, we do not think we can disturb the 
verdict of the jury. 

By Article 2302 of the Civil Code it is provided that “the owner of a build. 
ing is answerable for the damage occasioned by its ruin, when this is caused 
by neglect to repair it, or when it is the result of a vice in its original construe 
tion.” 

The jury evidently did not consider the opinion of the workman who ex- 
amined the wall in May and fastened the doors, a sufficient excuse for the ae 
cident which happened on the Ist day of July, after the wind and rain which 
had weakened the support of the remaining portions of the building, besides 
increasing the weight which rested upon them. See 5 Marcadé, p. 273, Art 
1386, No. 2; 11 Toul. 317. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg 
ment of the lower court as to the said Mrs. Celeste Destrehan, wife of Alexander 
Graithe, and husband, and said Charles Mason, be affirmed; and it is further 
ordered, adjudged and decreed by the court, that the judgment against the city 
of New Orleans be avoided and reversed, and that there be judgment in favor 
of the said city of New Orleans and against the demand of the plaintiff against 


said city, and that said city recover its cost in the lower court; the said Grailhe © 


and wife paying one half and the plaintiff and appellee the other half of the 
costs of appeal. 
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McOurcnon, Howent & Co. v. J. B. Witxinson— M. U. Payye, In- 
tervenor. 


The privilege awarded by Art. 3184 of the Code to furnishers of necessary supplies to a plantation, 
does not extend to a crop entirely cultivated and gathered after the supplies were furnished, so as 
to take effect after the plantation has been sold. 

The privilege under that Article “on the product of the last crop and the crop at present in the 
ground,” must be confined to the crop cultivated, standing or being gathered and taken off at the 
time the supplies were furnished, it cannot be extended to the crop subsequently planted and sold 
vith the plantation to a third party. 


PPEAL from the District Court of Plaquemines, Rousseau, J. 
C. De Choiseul, for plaintiffs. C. B. Penrose, for intervenor and appel- 
lant. 

Merrick, C. J. The plaintiffs instituted their action to recover $531 93 as 
plantation supplies. 

They were furnished principally between the first day of September, 1854, 
and January ist, 1855, when, as it appears by plaintiffs’ account, the items 
were added up, and they made $506 95, less a credit of $29 02. In January, 
two other items were added to the account. The first on the 12th, being 424 
gillons of solar oil, $42 75, and the second, January 25th, two kegs of nails, 
$11 25; total, $54. The suit was commenced on the ninth day of January, 
1856, by a sequestration, the plaintiffs claiming a privilege upon the last year’s 
crop and the crop then in the ground. Under the writ, the Sheriff seized in 
the sugar-house on the plantation nine hogsheads of sugar. 

Moses U. Payne having bought the plantation and slaves at Sheriff’s sale, 
m the 7th day of July, 1855, intervened in the suit and claimed the sugar as 
owner, it having been made upon the plantation, as it must be presumed, after 
his purchase. 

The plaintiffs having proved their demand against the defendant, and the 
District Court being of opinion that it operated as a privilege on the crop, 
maintained it against the intervenor also, and decreed a privilege on the pro- 
perty sequestered. 

The intervenor appealed. 

Although Article 3184 of the Civil Code awards to the furnishers of neces- 
sary supplies to a plantation a privilege upon the product of the last crop and 
the crop at present in the ground, there is no reason to suppose that the Legis- 
lature intended this privilege to extend to a crop entirely cultivated and gather- 
edafter the supplies were furnished and to take effect after the plantation had 
been sold. 

There must be a point at which the old crop terminates and the new one 
tommences. It is important to ascertain this period. 

The law gives a privilege for the salaries of overseers and for debts due for 
Decessary supplies furnished to any farm or plantation, on the product of the 
lst crop and the crop at present in the ground. C. C. 3184, Acts 18438, p. 44. 

In the French text, it is “sur le produit de la derniére récolte et sur les 
fruits pendans.” (See also 2376 C. C.) What is meant by the crop in the 
ground and les fruits pendans? Certainly not the roots of the cane which 
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has not yet been cut, for if that be the case, the overseer who has planted the 
cane is sure of his privilege on the crops for two or three years to come, Bigp _ 


we could, with the same propriety, say that his privilege should extend tothe 
second or third year’s crop from the stubble cane, as to say that he has a priv. 
lege upon the stubble of the hundred acres of cane cut in November or Decem. 
ber of the year of his engagement. 

The day before the owner commenced to cut the cane, the overseer’s pri 
and the privilege of the furnisher of supplies rested on the last year’s sugap 
and molasses in the sugar-house, and that unsold in the hands of the m 
and the standing crop which he had cultivated. When he had cut fifty acry 
of cane, and as fast as he continued to cut, did the privilege also extend to the 
cane roots left in the ground by the operation ? 

By this arrangement, if the overseer and furnisher of supplies have a priyj. 
lege only upon two crops for their security, it would shift as fast as the cane 
should be cut from one crop to the next. 

The Legislature, therefore, by the term crop in the ground, did not mean the 
uncultivated root of the cane in the ground, the vine or the fruit tree to which 
nothing had been done. The words were more likely used in their natural 
sense, and the words crop in the ground mean no more than the “ fruits pen- 
dans.” That is, the vine and the root of the cane, when it has been cultivated 
or has put forth its shoots ; the cotton and corn, when the seed has been com- 
mitted to the earth. Thus crop is defined by Webster to be “That whichis 
gathered; the corn or fruits of the earth collected; harvest. The word im 
cludes every species of fruit gathered for man or beast.” Also, “ corn or other 
cultivated plants while growing, a popular use of the word.” 

Conceding, therefore, that the solar oil and the nails furnished in January, 
1855, were necessary supplies, it is shown that the debtor was not through 
grinding the cane of 1854 until in February, 1855, and that he did not com- 
mence planting and cultivating the new crop until the grinding was finished. 

There was therefore, properly speaking, no crop in the ground belonging to 
the debtor at the time the necessaries were furnished, except the crop of 1854, 
which the debtor was then taking off. For there were no plants growing, none 
had been cultivated and there were no new fruits hanging by their roots. The 
privilege could not extend to the crop subsequently planted and sold with the 
plantation to a third party. 

For the crop of 1855 was not, with reference to the supplies, the present 
crop contemplated by the Code. Welsh v. Shields, 12 Rob. 527. 

It is more reasonable to confine the privilege to the crop cultivated, standing 
or being gathered, and taken off at the time the supplies were furnished. The 
tests then are, were the supplies furnished for cultivating or taking off the 
crop? Had the planter commenced cultivating the new crop ? 

It is, therefore, ordered, adjudged and decreed by the court, that the judg 
ment of the lower court, so far as the same affects the rights of said intervenor 
Moses U. Payne, be avoided and reversed, and that said sequestration be st 
aside, and that said nine hogsheads of sugar sequestered be restored the said 
Moses U. Payne, who is hereby decreed to be the owner of the same, and that 
said Payne recover the costs of his intervention, the said McCutchon, Howell 
& Co. paying the costs of the appeal. 


Sporrorp, J., dissenting. I think the Article 3184 of the Civil Code, # 
amended by the Act of March 23d, 1843, (p. 44) gives the furnisher of nece © 
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sry supplies to a farm or plantation, a privilege upon two consecutive crops; — MoOvréiox 
where the account (as in this case) extends over a portion of two years. WILKINSON. 
The account is conceded to be for “plantation supplies ;” it runs from Sep- 
tember Ist, 1854, to January 25th, 1855. 
The sugar seized is of the crop of 1855; that crop grew mainly from ratoons 
which were in the ground on the 25th January, 1855. It is conceded and per- 
fectly settled by authority, that if there was a privilege on the growing crop in 
favor of the plaintiffs, at the date of the sale from Wilkinson to the intervenor 
Payne, then the sale did not oust the privilege. The sole question, therefore, 
js, was there, in July, 1855, a privilege on Wilkinson's then growing crop for 
the account sued upon ? 
I think it was the intention of the law-giver that the plaintiffs, as furnishers 
of plantation supplies to Wilkinson, for the latter part of 1854 and the early 
part of 1855, should have a privilege for the whole account, both upon the crop 
of 1854 and the crop of 1855, and that the judgment should be affirmed. 


Voornies, J., concurring. 
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CuristovaL More. v. Crry or New Or eans. 


An attorney-at-law is entitled to claim commissions uponjudgments obtained through his agency as 
well as upon moneys actually collected on executions and accounted for to his clients, although 
he be superseded by the appointment of another attorney. 


SF 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
G. Legardeur, for plaintiff. J. J. Michel, for defendant and appel- 
lant. 

Voornizs, J. The plaintiff claims the sum of $3666 84, for professional 
services alleged to have been rendered by him as attorney to the late First 
Municipality, in bringing upwards of 1800 suits on bills placed in his hands for 
collection, as shown by exhibits annexed to and made part of his petition, 
which exhibits occupy nearly 60 pages of the record. 

Under an ordinance of the First Municipality, the right to institute suits for 
the recovery of its claims for taxes, fines, &c., was conferred exclusively on the 
attorney or assistant attorney employed by it, whose compensation for such 
services was fixed at five per cent. by the ordinance of the 6th of January, 
1845. It was made the duty of the attorney thus appointed, on the institution 
ofsuch suits, to submit to the treasury department a statement showing the 
title, amount and object of each of said suits, and, when finally determined, a 
statement of the judgment in each of them. The claim of the plaintiff arising 
from such a multiplicity of suits, was referred by the court below to an audi- 
tor, who thereupon reported that the plaintiff had instituted suits for the re- 
tovery of claims amounting to $102,398 09, of which $36,228 49 had ripened 
into judgments ; that $14,825 96 had been paid into court on account thereof, 
4&8 appeared from the records ; and that taking into consideration the receipts 
file, the testimony of the various collectors, showing that the plaintiff had 
regularly settled with them, and the fact that a portion of the claims put in 
tuit by the plaintiff had been collected by his successors, he concluded that 
‘said plaintiff was entitled to claim commission on the whole amount of said 
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claims in suit, less $246 11 as his-commission on claims which he had Manidg 


New Onaass. collected and accounted for. The defendant having opposed this report on cep. 


tain grounds, not necessary to be mentioned, the court ordered another tobe 
made, restricting the plaintiff's commission to all such claims as had ripened 
into judgments previous to his removal, and also on all those which he had ook 
lected on executions and accounted for to the defendant, and to confine said 
commission to the claims set forth in the exhibits annexed to his petition. ‘Th 
auditor accordingly reported, awarding to the plaintiff the sum of $1565 87, 
which formed the basis of the judgment of the court below, from which the 
present appeal is taken by the defendant. 

It is not pretended that the services were not rendered as alleged by the 
plaintiff The evidence shows that the sum of $14,825 96, resulting from 
judgments obtained through the agency of the plaintiff, has already been paid 
into court. It is neither alleged norshown that the other judgment debtors arg 
insolvent. The plaintiff having been superseded by the appointment of another 
attorney, we think it comes with exceedingly bad grace on the part of the de 
fendant to object, that he is not entitled to claim any commission on the judg. 
ments thus obtained by him, as he has not collected the same. 

Judgment affirmed. 
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G. Currie Duncan, President, &c. for the use and benefit of Grorcg 
Winertetp & Co. v. Sun Morvat Instrance Company. 


If, upon a general survey of the provisions of the policy and the circumstances under which it was 
procured, it appears that the intention of the company was te insure for the benefit of any person 
in interest, although not named, the common interest of the parties shall not be defeated for the 
want of technical or even customary phrases. If, on the other hand, the most natural construction 
of the policy is, that the party named as the assured only sought to protect his own interest, the 
contract is not to be extended so as to cover the interest of a third person. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Hamner & Hays and Logan Hunter, for plaintiff. J. A. Maybin, for 
defendants and appellants. 

Srorrorp, J. This suit is upon a fire policy to recover a loss upon certain 
packages of wine. 

It is brought by George Currie Duncan, in his quality of President of the 
New Orleans and Carrollton Railroad Company and the Jefferson and Lake 
Pontchartrain Railroad Company, for the use and benefit of George Wingfield 
¢& Co., against the Sun Mutual Insurance Company. 

It is alleged that the wine belonged to Wingjield & Co., by whom it was de 
posited in the railroad company’s depét at Tivoli Circle, in New Orleans, thence 
transported for hire in the plaintiff’s cars to their depét or wharves on the 
Lake shore, and there burnt and lost. 

The defendants contend that they insured nobody against loss but the rail 
road company ; that there is no privity of contract between them and Wing- 

field & Co., for which reason that firm has no right of action; and that the 
railroad company has no right of action, because it has lost nothing. 
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_ «By the terms of the policy, the defendants covenanted to “insure George 


Qurrie Duncan, President of the New Orleans and Carrollton Railroad Com- 
pany, and for the Jefferson and Lake Pontchartrain Railroad Company against 
lossand damage by fire on merchandize, being such as may be placed in the 
depots hereinafter named, for conveyance to and from the city to Lake Pont- 
chartrain, to wit: on merchandize contained in the depét at Tivoli Circle, to 
the amount of $3000; on merchandize contained in the depét at the Lake end 
of the Jefferson and Lake Pontchartrain Railroad, to the amount of $5000, 
The risk in the cars is also to be covered by this msurance to the extent of the 
amount of this policy, to wit: $8000, for one year; and the said company do 
hereby promise and agree to make good unto the said insured, their executors, 
administrators and assigns, all such loss or damage, not exceeding in amount 
the sum hereby insured, as shall happen by fire to the property, as above 
specified, during one year, &c., the said loss or damage to be estimated accord- 
ing to the true and actual value of the said property at the time it shall happen, 
ke, &e.” 

The usual condition is annexed to the policy, that “goods held in trust or 
on commission are to be declared or insured as such, otherwise this policy will 
not cover such property.” 

No such words as “ for whom it may concern,” or “in trust for,” are em- 
ployed in the policy. It is true that there is nothing sacramental or indispen- 
sable in these ordinary phrases. If upon a general survey of the provisions of 
the policy and the circumstances under which it was procured, it appears that 
the intention of the company was to insure for the benefit of any person in in- 
terest, although not named, the common interest of the parties shall not be 
defeated for the want of technical or even customary phrases. If, on the other 
hand, the most natural construction of the policy is, that the party named as 
assured only sought to protect his own interest, the contract is not to be ex- 
tended so as to cover the interest of a third person. Thus, it is held that a 
commission merchant who is insured against loss by fire upon “ goods, as well 
the property of the insured as held by him on commission,” in a certain store, 
may recover in his own name the value not only of his own goods destroyed 
by fire but of those of his constituents in the same store. DeForest v. Fulton 
Fire Insurance Company, 1 Hall, 100. 

But the general rule is thus stated by Mr. Phillips: “Insurance made by a 
person in his own name only, without any indication in the policy that any 
other is interested, can be applied only to his own proper interest in the sub- 
ject, or his interest as trustee.” 1 Phillips, Ins., § 380. 

In the present case the defendants only insured the railroad company against 
loss or damage by fire upon merchandize in certain of its depdts, or on the 
transit between them. It is true the policy does not imply that the mer- 
chandize must necessarily belong to the company. But no matter to whom it 
might belong, there is nothing in the policy or in the evidence to indicate that 
the defendants intended to do anything more than indemnify the railroad com- 
pany against the loss or damage the company might sustain from the destruc- 
tion or deterioration of such merchandize by fire. There is nothing in the 
circumstance of a railroad company taking out such a policy to lead the under- 
writers to suppose that the company sought anything beyond its own protec- 
tion. There is no allegation or proof of a usage of railroad companies to insure 


_ for the benefit of their customers, nor of a contract with Wingfield & Co., or 
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instructions from them to insure, nor of a payment of this loss by the plaintiff 


to Wingfield & Co., nor even of a liability to pay it, or an undertaking on its 
part to warrant against all losses by fire. 

On the other hand, that the company might have an insurable interest jn 
goods intrusted to it by bailors for transportation is clear. The doctrine upon 
this subject is well stated by Mr. Angell in his treatise on Fire and Life In. 
surance, §77: “An inland carrier will, in general, have an insurable interest 
and a right to provide an indemnity against such accidents to the property 
placed in his hands, as will render him liable under his contract. Thus, it 
it was held that common carriers along the line of a canal had an insurable in- 
terest to the full value of all the goods placed in their hands which they might 
protect under the general words of insurance ordinarily employed.” But inthe 
following section of the same treatise it is shown that the practice is to allege 
that the goods intrusted to him as a common carrier were consumed by fire, 
and that the assured thereby became liable to pay to the respective owners a 
sum equal to that named in the policy. 

It was remarked by Mr. C. J. Jones in the case of DeForest v. Fulton Fire 
Insurance Company, already cited from Hall’s Reports, that ‘“‘a carrier may in- 
sure the goods he contracts to carry ; yet he has neither the legal title nor the 
beneficial interest in them; but he is responsible for their loss. His insurance 
is upon the goods ; yet his indemnity is against the consequences of his im- 
plied guaranty for their safe carriage, and not against the loss or deterioration 
of the property by the perils insured against.” 

As the interest of Wingfield & Co. in the wine was not covered by the policy 
in this case, even by implication, it follows that the railroad company is the 
real plaintiff. This was also asserted by counsel representing that side, on the 
oral argument. And as the company did not own the wine, it should show 
some loss or liability of its own on account of fire to authorize a recovery; for 
the insurance only promised to indemnify the company for its own loss or 
damage by fire. 

The testimony is that a burning steamboat came suddenly against the wharf 
where the goods were deposited and set them on fire, and that it was impos- 
sible to save them. So far as the evidence goes in this case this would seem to 
have been an accidental calamity beyond the control of the company or its 
servants. And the Article 2725 of our Civil Code declares that “ carriers and 
watermen may be liable for the loss or damage of the things intrusted to their 
care, unless they can prove that such loss or damage has been occasioned by 
accidental or uncontrollable events.” 

As there is neither allegation nor proof that the railroad company, which 
alone was insured, has sustained any loss or incurred any liability to Wingfield 
& Co. or any other person, by reason of the destruction of the wine which be- 
longed to Wingfield & Co. there should be a judgment of non-suit. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that there be judgment against the plaintiff as in 
case of non-suit, he paying costs in both courts. 
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Josern Berxarp v. W. S. Scorr—T. J. Scorr, Intervenor. 


Where a deed was executed in the State of Mississippi in the form adopted in a law State 
to create a mortgage there, and real estate situated in Louisiana was embraced in the deed, Held: 
That the instrument must be considered as having but a single aspect, and it was not reasonable 
to suppose that the parties contemplated a mortgage as te the property situated in Mississippi, 
and a sale as to the property in Louisiana. 

From the fact that the parties to the deed were both residents in States where the common law pre- 
yails, and that the instrument was executed in a common law State in the form of a mortgage, 
part of the property to be affected by the instrument being situated in that State, it must be con- 
sidered that it was the intention of the parties to create a mortgage to secure the payment of a 
sum of money. 

When the purchaser of property was fully informed of the title of his vendor, and that he claimed 
under a deed executed in another State and embracing property situated there as well as in this 
State, he was bound to enquire what effect the law would give to such a deed. 





PPEAL from the District Court of East Baton Rouge, Robertson, J. 
J. W. Seymour, for plaintiff’ J. R. Brunot and Clarke & Bayne, for 
defendants and appellants. 

Mexricx, C. J. This is an action of partition. The plaintiff claims title to 
one-fourth of a tract of land situated in the parish of East Baton Rouge, by 
mesne conveyance from Thomas J. Scott, who was the owner of one-fourth in 
common with his three brothers, William S. Scott, John Scott and Samuel 
Scott. Thomas J. Scott has intervened in the suit, denying plaintiff’s title and 
praying that his demand be rejected. The defendants answer by a general 
denial. The court having maintained the plaintiff’s title, they have appealed. 

The only question raised in the case is one of construction of a deed from 
Thomas J. Scott to one Ruderstein. The plaintiff contends that it is a sale 
under a condition which has become absolute—the defendant that it is a mort- 
gage. 

The instrument itself is executed by Scott alone, and acknowledged before a 
Justice of the Peace of Warren county and State of Mississippi. It purports 
to be executed on the 22d day of May, 1841, between Thomas J. Scott, of the 
city of Vicksburg, Mississippi, on the one part, and John @. Ruderstein, of the 
city of Cincinnati, of the State of Ohio, of the other part. 

The consideration specified is the nominal sum of $6000. The property con- 
veyed consisted of certain property in and adjoining Vicksburg, and property 
in Louisiana. The instrument commencing at the habendum, is as follows: 
“To have and to hold the aforesaid tract and lots of land unto him, the said 
John G. Ruderstein and his heirs, executors and assigns forever, and the said 
Thomas J. Scott warrants and defends the title of the aforesaid lots or parcels 
of land with all appurtenances, against the claims of all persons whatsoever. 
But with this reserve, that the said John G. Ruderstein holds two bills of ex- 
change, one for $3162 79, drawn by said Ruderstein in favor of J. C. Bull, 
dated March 12th, 1840, and payable 90 days after date, the other for $3000, 
same date and payable 60 days after date, drawn by same in favor of same, 
both of which bills are indorsed by said Bull, and accepted by said Thomas 
J. Scott. Now, if the said Thomas J. Scott shall well and truly pay or cause 
to be paid to the said Ruderstein the amount of said two bills of exchange, then 
62 





SUPREME COURT OF LOUISIANA, 


the above conveyance to be null and void, otherwise to remain in full on 


and virtue.” wa 4 
This instrument must be considered as having but a single aspect. Ita, _ 
intended either as a conditional sale or as a common law mortgage to secure 


the payment of Thomas J. Scott's acceptances. For it is not reasonable to sup. 
pose that the parties contemplated a mortgage as to the property situated ig 
Mississippi, and a sale as to the property in Louisiana; that the debt should 
be wholly or partially paid by the foreclosure of the mortgage and the sale of 
the property in Mississippi, and that there should also be a forfeiture of the 
property in Louisiana by the non-payment of the whole price. As the parties 
to the instrument were both resident in States where the common law pre 
vails, as the instrument was executed in a common law State and in the form 
adopted to create a mortgage there, and as a part of the property subject to 
the action of the instrument was situated in the State of Mississippi, there cay 
be no question that the original parties to the act, the grantor and grantee, im 
tended to create a mortgage to secure the payment of a sum of money, 2 
Blackstone Com., 158, 159; Burrill’s Law Dic. Equity of Redemption ; 4 Kent 
Com., 159. As between themselves, therefore, there is no doubt what effect 
ought to be given to the instrument. 

But was Ruderstein’s vendee, Shalor, a resident of Louisiana, bound to know 
the law of Mississippi and what construction ought to be put upon the instra- 
ment as between the parties? The power of attorney under which Cook acted 
for Ruderstein expressly refers to his title from Thomas J. Scott, and empowers 
the attorney in fact to sell all his right, title and interest in and to the pre 
perty in controversy, “the same conveyed to him by Thomas J. Scott, by deed 
dated Vicksburg, on of 1841, the particular description of which 
will appear by reference to said deed, on record in the office of the Parish Judge 
of said parish,” East Baton Rouge. 

The purchaser was, therefore, fully informed of the title under which Ruden 
stein held, and as it covered property both in the States of Mississippi and 
Louisiana, he was bound to inquire what effect the law would give to the same. 
Similar instruments have been held to be mortgages of property situated ina 
common law State and afterwards removed here. See Smoot v. Russell, 1™. 
S. 522. In the case of Hayden v. Nutt, 4 An. 71, the court recognized an it 
strument similar in form, executed in the State of Mississippi, and operating on 
the undivided interest of the grantor in a tract of land situated in Louisiana a 
a mortgage. We think the instrument relied on as the basis of the plaintiff's 
title can have no greater effect. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
against the demand of the plaintiff and in favor of the defendants, and that the 
plaintiff pay the costs of both courts. 





Coxe, J., concurring. The question in this case is whether this act is a sale 
or mortgage, and in order to determine this another question must be solved, 
and that is, whether its character is to be determined by the laws of Louisiana 
or Mississippi. } 

Art. 10 C. C. enunciates the principle, that “the effect of Acts passed in one — 
country to have effect in another country is regulated by the laws of the country - 
where they are to have effect.” 


a 





Se _S$FSEEES FF FEBS Ft Wt Fae E 


. 


= 


1. F434 6 


> «& 








S@teravsa ke 2 


ea DF 


i 
a 








oo 


Bie FSESEPT ESB RaAaSET SE & 





BrP FSR ae tQ BF A 


NEW ORLEANS, JUNE, 1857. 


7 »Mfhis Article does not speak of the interpretation of Actsas to their character, 


and nature, but as to their effect. 

» Its phraseology shows that the meaning of this Article is, that the Act pass- 
gin the foreign country is taken as a perfect manifestation of the will of the 
eontracting parties, which must be executed in accordance with the laws of 
Jouisiana ; that is, if there is anything in the Act repugnant to our laws it will 
be void, but so far as it is in harmony with them it will be carried into effect. 
The preceding part of Article 10 ordains, that the form and effects of Acts are 
to be determined by the laws of the country where they are passed; then fol- 
jows the part of the Article now under consideration: “the effect of Acts 
passed in one country to have effect in another country is regulated by the laws 
ofthe country where they are to have effect.” 

The word ‘‘Form” is omitted in this part of the Article, and the law-giver 
speaks of an “ Act passed,” that is, of a contract good between the parties, and 
perfect according to the laws of the country where it is made.” 

The law-giver means that taking this Act, which is good between the parties 
ina foreign State and framed according to those laws, so as to give effect to 
such an Act in that State, yet the power of executing it in Louisiana will de- 
pend on the conformity of its intended effect with the provisions of our law ; 
the concluding part of Article 10 justifies our interpretation, for"it says: that 
the exception, that the effect of Acts passed in a foreign country is’ regulated 
by the laws of the country where they are to have effect, does not hold when a 
citizen of another State of the Union or a citizen or subject of a foreign state or 
country disposes by will or testament, or by any other act, causa mortis, made 
gutof this State, of his movable property situated in this State, if at the 
time of making said will or testament, or any other other act causa mortis, and 
at the time of his death he resides and is domiciliated out of this State. 

The latter part of this Article shows that the word “ effect” has no reference 
to the form or character of the Act, but only to the result and consequence of 
the Act. 

Article 483 C, C. confirms this interpretation of Article 10: “ Absolute 
ownership gives the right to enjoy and to dispose of one’s property in the most 
tlimited manner, provided it is not used in a way prohibited by laws or or- 
dinances: persons who reside out of the State cannot dispose of the property 
they possess here in a manner different from that prescribed by its laws. 

The signification of the words ‘in a manner different” &c. is, that the foreign 
Act cannot transfer property in Louisiana to other persons than to those who 
are entitled to it by the laws of this State. 

The principle of comity and convenience requires that a contract made ac- 
cording to the laws of a foreign state should be carried into effect, if it does 
not clash with the positive legislation of our State, and it would be unjust to 
interpret contracts different from the intention of the contracting parties ; and 
this would be the case if what would be a mortgage by the laws of the State 
where it is passed should be by the laws of our State an obligation, to take ef- 
fect immediately, but with a resolutory condition, (2016 C. C.) and on that 
account be considered by our courts a present sale with a resolutory condition. 

The way to arrive then at a just conclusion in this case is to inquire whether 


the act from Scott to Ruderstein is a mortgage or ame by the Jaws of Missis- 
| Sippi where it was passed. 
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By the common law which prevails it that State this act is a mortgage, rm 3 
as there is no sacramental form of mortgage in Louisiana, and this act does } 














violate any of the provisions of our laws, effect ought then to be given to thy - 


intention of the parties and it ought to be considered a mortgage, although, by 


the provisions of our Code, it might be viewed as a sale with a resolutory egy J 


dition. 

No injustice is done to any party, because the act of Scott to Ruderstein wy 
on record in the parish where the land was located, and parties had it in thelr 
power to examine the effect of this act. 

For these and the reasons adduced by Chief Justice Merrick I concur in hig 
opinion. 

Sporrorp, J., dissenting. ‘The effect of Acts passed in one country to have 
effect in another country, is regulated by the laws of the country where they 
are to have effect.” C. C. 10. 

No independent State permits its land titles to be governed by a foreign ayy. 
tem of laws. Lands can only be transmitted, conveyed and hypothecated ac. 
cording to the lex loci rei sitae. Any Act or instrument purporting to affect in 
any way lands situated in this State is to be interpreted by our law exclusively, 
even though the Act was passed in a foreign State it cannot be construed by 
the foreign law. 

I believe this to be the just and sound rule, and that it has been generally 
adopted in civilized States as being essential to maintain the sovereignty of 
each within its own territorial limits and the purity of land titles. Ifa deed 
touching lands in Louisiana were made in China, that deed must be construed 
by the law of Louisiana alone, and the law of China would be nothing to the 
purpose. It is the same with a deed made in Mississippi concerning lands 
here. In this matter, Louisiana and Mississippi are independent sovereignties, 
foreign to each other. 

To one who had never read the system of law which prevails in Mississippi 
but who was versed in the law of Louisiana, the instrument in question would 
present no difficulty. It is an obligation to take effect immediately, but cou 


- pled with an express resolutory condition; C. C. 2016. It is a present saleof 


the land, defeasible, however, by the vendor when he shall fulfil a certain duty. 
Until that condition is fulfilled the vendee is clothed with the title—he is master 
of the thing ; as such he can maintain a petitory action, or an action of part 
tion. The deed was recorded in the proper office. 

It is only by looking at it through the law of Mississippi that this instrament 
assumes another hue ; but that medium can serve only to distort and mislead, 
for our lands are not to pass according to the forms and theories of Mississippi 
law. 

So far as my researches have gone this is the first case in which the legal 
character of a conveyance of Louisiana lands has been fixed by a foreign 
law. 

Hayden v. Nutt, 4 An. 71, was decided by the rules of our Code, on the 
ground that the contract “‘ was in its terms an accessory contract intended fer 


the assurance of the payment of a principal contract.” The court said thei — 
"strument fell within the definition of a conventional mortgage given in our © 


Code, because on its face and before purporting to convey anything, the A¢ 


proclaimed that it was made Tor the “ consideration of seeuring to David Dame j 


the payment of four notes, &c.” 
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| Smootv. Russell, 1 N. S. 523, related to slaves who were in Alabama at the = Banxanp 
' time the contract relative to them was made there. It has no bearing upon Scorr, 
" the present case. The court expressly declined deciding whether the contract 
was a sale or a mortgage, although it quoted an expression in the beginning of 
the Act, declaring that it was made “for the better security of the plaintiffs, 
and to indemnify them against all loss, or against the payment” of a certain 
note, &c. 
Here the deed was executed and the land has passed into the hands of a 
third person upon the faith of the recorded deed, this deed is, upon itg face, 
translative of property, and not a mere security; it has a dissolving condition 
reserved to the vendor ; he is an intervenor in this cause, and does not pretend, 
eyen in his pleadings, that the condition has happened, that he has done what 
he reserved to himself the liberty to do in order to defeat his most formal con- 
yeyance. There is no equity in his favor, and I think the law sustains the 
judgment appealed from. 
Mr, Justice Voorures concurs in this opinion. 
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C. A. Barriire & Brorner v. D. McBean. 


The accidental omission in the petition of the name of one of the plaintiffs, where they are a firm, 
will not vitiate an attachment where the affidavit was made by one of the firm on behalf of the 
firm, and the bond was given by the firm as principals. 

In such a case no new bond and affidavit are required. 

The property of a partnership having a domicil out of the State can be attached here in a suit against 
one of the partners. 
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PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
H...A. Morse and Chilton & Harrison, for plaintiffs. Smiley & Perrin 
and M. M. Cohen, for defendant and appellant. 

Srorrorp, J. This suit was commenced by attachment. A quantity of lum- 
ber was seized, and also rights and credits in the hands of Stocker, who was 
made a garnishee. 

Stocker, as agent of McBean, bonded the lumber immediately. The condi- 
tion of the bond was that, whereas the attachment had been released upon the 
appearance of the defendant in the suit, the said defendant should satisfy what- 
ever judgment might be rendered against him in the cause. 

From a final judgment rendered against him in conformity to the prayer of 
the petition this defendant has appealed. 

There was a judgment against the garnishee for a part of the sum claimed. 
He has taken no appeal. 

There are no intervenors in the cause. 

The appellant urges that in the original petition Frangois G. Barriére, one 
ofthe firm of C. A. Barriére & Brother, did not appear, and that, therefore, 
the attachment was « nullity which could not be cured by the subsequent ap- 
pearance and joinder of F. @. Barriére in a supplemental petition. The case 
of Purdee v. Coche, 18 L. 660, is cited in support of this view. A 

The case is not in point. Here the affidavit was made by one of the firm on 
behalf of the firm, and the bond was given by the firm as principals. The de- 
fendant’s rights were thereby fully protected. No new bond and affidavit 
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were given or required. The accidental omission of the name of one of 
in the petition might well have been supplied by an amendment, it ap 
that the suit was brought in the interest of the firm. ag 


On the oral argument it was suggested that the cause was not at issue whey 
it was fixed for trial. There is nothing of record to show this; moreover, if i 


there was, the defendant should have objected to going to trial at the time the 


cause was called for trial. 44 


The appellant mainly relies for the reversal of the judgment upon an allega- 
tion that he was only interested as a partner in the property seized, and that 
the property of a Mississippi partnership cannot be attached in this State ing 
suit against one of the partners. 

The contrary doctrine seems to have been held in Fraser & Oo. v. Them 
9 An. 518. See also Story on Partnership, § 261 et seq. 

Something belonging to the defendant was seized. He admits that as a part. 
ner he had a right of property in the lumber. He was, therefore, brought into 
court. He bonded the property in his own name. He thereby contracted the 
obligation of defending the suit and responding to a personal judgment against 
him. Kendally. Brown, 7 An. 668. The plaintiff’s claim was fully proved. 

We see no error in the judgment to the prejudice of the appellant. 

Judgment affirmed. 
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Pavuy Martin, Syndic, v. Apranam Drumm. 


In cases where a sale or transfer of property is attacked, upon the grounds of alleged fraud and 
simulation, the defendant is not bound to produce proof of his good faith and the reality of the 
sale, when the property did not remain in the possession of his vendor. The onus of proving itis 
on the part of plaintiff, who alleges the fraud. 

The presumption established by the Act of 1817, reénacted in 1855, (Revised Statutes, p. 257, § 98) 
applies to cases alone in which proceedings are instituted against the insolvent to deprive him of 
the benefit of the insolvent laws, on the ground of his having given an unjust preference to one 

* or more of his creditors over others. 


PPEAL from the District Court of St. Tammany, Merrick, J. 
J. L. Tissot, for plaintiff and appellant. 

Vooruiges, J. This is an action instituted by the syndic of the creditors of 
Theobald Koenig to avoid and set aside a sale of certain lots and improvements 
in the town of Covington from the insolvent to the defendant, made within 
three months of the surrender, on the ground of fraud and simulation. 

The only question presented in the case is whether the onus was on the 
plaintiff to prove the alleged fraud or simulation, or on the defendant that the 
sale was real and bona fide. 

William B. Homer, the only witness in the case, testifies that the vendor 
and vendee had been living together on the property conveyed in 1854, that is, 
Mr. Drumm constantly and Mr. Koenig often during the course of the year, 
sometimes alone and sometimes with his wife. No change in the possession, 
it appeared to him, dad taken place since the transfer in 1854. Moreover, it 
appears from the recital in the deed of sale, executed on the 13th of Januaryy 
1854, and an extract from the proceedings in the case of Theobald Koenigw 


His Creditors, that the insolvent was a resident of the city of New Orleans ~ 
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_ The deed of sale shows that the price stipulated was the sum of $500, pay- §Mazrm 
in the defendant’s note to the order of the insolvent, two years after date, Drom. 
r with eight per cent. per annum interest thereon from said date until paid. The 
" pote thus given does not appear to have been included among the property and 
eects surrendered by the insolvent to his creditors. Neither is it alleged or 
shown that the price thus stipulated was inadequate to the value of the pro- 
conveyed. 

On the trial below, on the 5th of June, 1855, the note thus given was, ac- 
grding to its term of payment, evidently still outstanding and negotiable. 
The fact of its non-payment could not, therefore, have the least effect upon the 7 
defendant’s right. If it was the property of the insolvent at the time of his : 
surrender, and was fraudulently concealed from his creditors, it was for the | 
latter to resort to the remedy given to them under the statute, or the syndic to ' 
take legal steps for its recovery. Revised Statutes, p. 255, § 22 et seg. Du- a | 
plasie v. Boutté, 11 L. R. 345. 

It appears to us clear, from the evidence, that the defendant was not bound , 
to produce proof of his good faith and the reality of the sale, as the property ; 
did not remain in the possession of his vendor, hence the Articles 2456 and 
1915 of the Civil Code, relied upon by the appellants, must be considered in- 
applicable. Neither can the presumption of fraud, established under Articles 
$323 and 1979 of the Civil Code, be considered applicable, inasmuch as it is t 
neither alleged nor shown that the defendant was a creditor of the insolvent. 
The presumption established by the Act of 1817, reénacted in 1855, (Revised 
Statutes, p. 257, § 28,) applies evidently only to cases in which proceedings are 
instituted against the insolvent, to deprive him of the benefit of the insolvent | 








laws, on the ground of his having given an unjust preference to one or more of 
his creditors over the others. As we have seen, the defendant does not fall 
within this category. 

Judgment affirmed. 

Bucnanan, J., dissenting. In January, 1854, Theobald Koenig sold to his 
father-in-law, the defendant, a house in Covington, parish of St. Tammany, for 
the ostensible price of five hundred dollars, in a note of the vendee to the order 
of the vendor, payable two years after date. 

In March, 1854, two months after this sale, Koenig sued his creditors, in the 
Third District Court of New Orleans, for a respite, which being refused him, 
his proceedings were converted into a surrender, and the plaintiff was appointed 
syndic. He brought this action in August, 1854, within one year after the 
sale, to annul the same, as made in fraud of Koenig's creditors. 

This action is based upon the Articles 1965, 1984 and 1989 of the Civil Code, 
and upon the 10th section of the Act of 1840, (Bullard & Curry, 474,) reénacted 
in 1855, page 435, section 21. 

By those statutes there is a presumption of fraud, which throws the burden 
of proof on the defendaut to establish the validity and good faith of the sale. 
He has offered no proof whatever on the subject. The suit was tried in June, 
1855, when the note, pretended to have been given for the price by defendant 
tothe insolvent Koenig, had but afew months torun. The existence of the 
note at that time should at least have been established. Ifit was in existence, 
and in the hands of a third holder for value, it is more than probable that it 
would have made its appearance. If it was still in the hands of Koenig, it be- 
longed to his creditors, represented by plaintiff. 
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The circumstance of Koenig not having put the note on his bilan, corpghs 
rates the legal presumption of fraud and simulation in this contract. ~~ % 
Again, Koenig has remained in possession since the sale. He was seen N 
intending the shingling of the roof a few days before the trial. This; ' 
creates a legal presumption of fraud, which throws the burden of proof upg. lations 
the defendant. C. C. 1915, 2456. + Now 
The case of Duplessis v. Boutté, 11 L. R., has no application adverse z special 
plaintiff in this suit. That was an intervention of a syndic in an action of them | 
partition, claiming that the interest of defendant in the property to be divided the su 
had passed to his creditors. The syndic prevailed although many years hag a 
city he 

To} 

bound 

to rest 

himsel 








elapsed. 

This suit is also a revendication of property which belonged to creditors, and 
should have been surrendered. It is not at all a proceeding under the sections 
of the Act of 1817, reénacted in 1855, which have been cited, and the process. 
ing by opposition to the discharge of an insolvent debtor under those statuty 
does not exclude the direct revocatory action given by the Code and the statuiy 





of 1840, also reénacted in 1855. et 
I therefore think the judgment should be reversed. ay! 

Sporrorp, J., concurs in this opinion. streets 
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H. N. Serprecut, Syndic, v. Crry or New Orteans. The 

Corporations possess only jura minorum. They have not the power of contracting on all subjects, made 

like persons of full age and sui juris. Having only such powers as are conferred by their acts ings, a 

of incorporation, they cannot be bound by contracts made by those not authorized to represent theret 
them. ° 

A corporation cannot be bound for any contract made without its authorization expressed by a reso- the cit 

lution of the Common Council. take a 

The 

PPEAL from the Fourth District Court of New Orleans, Reynolds, J. carpet 

T. A. McDonald, for plaintiff. J. J. Michel, for defendant and appellant city | 

Merrick, C. J. It is not pretended that any person having authority on own | 

behalf of the city contracted with Robinson & Olroyd for the carpeting used barga 

in the Third, Fourth and Sixth District Courts. Ak 


The person who bought it says that he was was not authorized by the Com 
mon Council or any committee of the Council, but that he purchased at the autho: 





request of some of the Clerks or Judges of the court. in the 
Now is the city bound to pay for the articles because they were deemed neces “om 
sary by a Clerk or a Judge, and were constantly used in the court rooms, and § necess 
because the city usually supplies the courts with such furniture ? It i 
Corporations possess only jura minorum. They have not the power of Co 4.4, 
tracting on all subjects like persons of full age and sui juris. agains 


Respublica minorum jure solet, ideoque auxilium restitutionis imploras @ 
potest. Code, Const. 4, tit. 54, liber 2; ibid, Const. 3, liber 11, tit. 29; ibid, 
Const. 4, liber 11, tit. 31; see also 3 An. 308. 

Having only such powers as are conferred by their Acts of incorporation, — 
they cannot be bound for contracts made by those not authorized to represent 
them. C. C. 430. 
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J But it is said that a corporation may be bound on a quasi contract arising 
i. et bono. Somayaminor. But then it must be for necessaries which 
the tutor would not provide, or things which have augmented the minor’s 
state, and not those things which have been consumed by use or lost in specu- 
“Yations. C. C. 1778; Babcock v. Penniman, 5 N. S. 651. 

Now although no money can be drawn from the city treasury except upon a 
special appropriation by the Common Council, no application was made to 
4 them to make the purchases, nor was any of its proper officers consulted on 
the subject. The city then is not in the condition of the minor whose tutor 
refuses to supply him with necessaries. ‘ 

But it is said that the materials were used in the court rooms, and that the 
city has neglected to return the same. 

To pursue the analogy further, the minor who resists the contract is not 
bound to restore the goods which he has worn out or squandered. He is bound 
to restore only when he avails himself of the restitutio in integrum and is 
himself the plaintiff. 

But in what manner has the city refused to return the goods? Who is the 
city? Is it a being having knowledge of all that transpires in its markets, its 
streets, its School houses, its court houses and public buildings? If a person 
chooses to place furniture in any of these buildings, which is used by the occu- 
pants, is the city bound for it ? 

On the contrary, it seems to us that the doctrine announced will, if carried 
out, lead to bankruptcy. The Mayor and Aldermen are not presumed to know 
(even if they visit all the public buildings) the sources whence everything they 
see has been obtained. 

The only safe rule is to hold that the city cannot be bound for any contract 
made without its authorization for furniture furnished any of the public build- 
’ ings, and that if any person shall furnish the same, without being authorized 
thereto by a resolution of the Common Council, that he does so knowing that 
the city is not bound to pay him for the same, and that his only remedy is to 
take away his furniture when they refuse to pay for it. 

The case before us is probably a hard case, because the plaintiff suffered his 
carpets to be worn out before he presented his bills. But as he knew that the 
tity had not passed any resolution authorizing the purchase, so it was his 
own folly to sell his ggods upon the uncertainty of the city’s ratifying the 
1] bargain. 

A large city like this cannot be controlled in its appropriations for its im- 
provements and the refurnishing of its public buildings by the acts of un- 
authorized persons. The power to judge of the necessity of a change is vested 
inthe Common Council, and the city courts must at least first communicate 











r their wants to such Council before undertaking to order those things they deem 
d necessary. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
* } went of the lower court be avoided and reversed, and that there be judgment 
: against the demand of the plaintiff and in favor of the defendant, the plaintiff 


paying the costs of both courts. , 


New Ovenanrs. 
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Succession or Henry FLetcuer. ont 


The Auditor of Public Accounts has no authority, under the Act of the Legislature of 18th 


1855, (sec. 9,) to appoint counsel to appear for the State in civil suits in the District Ci a 


Orleans, or to appear for the State in the Supreme Court in New Orleans. 
In the city of New Orleans the State is represented by the Attorney General, its highest law ofr, 
who is required by law to keep his office there. { 
It was the intention of the Legislature, in the above recited Act, to provide for the collectionst 
money due the State in parishes or in courts where the State should be unprovided with an official 
representative. 


PPEAL from the Second District Court of New Orleans, Vorgan, J. 
H. C. Miller, for the State, appellant. J. Culbertson and A. Hennén, 
for the testamentary executor. 

Bucnanan, J. Henry C. Miller, Esq., an attorney-at-law, has taken this 
appeal in the name of the State of Louisiana, by virtue of an appointment by 
the Auditor of Public Accounts to that effect. 

The appellee moves to dismiss the appeal, on the ground that the Auditor of 
Public Accounts was without authority to employ counsel to represent the 
State in the premises, and that the Attorney General is the only proper officer 
to take the appeal. 

The appellee relies upon the Act to regulate the office of Attorney General, 
approved February 20th, 1855, the first section of which declares that it shal} 
be the duty of the Attorney General to appear for the State and prosecute and 
conduct, in the District Courts in the city of New Orleans, all civil suitsin 
which the State may be a party or be interested, and to appear for the Stateim 
the Supreme Court sitting in New Orleans, and prosecute and defend all ap 
peals, in cases criminal or civil, in which the State may be a party or interested, 
and to intervene, whenever the interest of the State shall require such inter 
vention, in all suits now pending, or which may hereafter be instituted, in the 
courts of the First Judicial District, and in the federal courts, &c., when the 
amount or value of the property at issue in such intervention shall exceed two 
thousand dollars. 

The appellant relies upon the Act to regulate the offige of Auditor of Public 
Accounts, approved 13th March, 1855, which declares, (section 9,) “that the 
Auditor of Public Accounts is authorized to employ attorneys to recover money 
due the State from any cause whatever, whenever in his discretion he may 
deem it proper and expedient to do so.” 

It has been correctly argued by the appellant that the latter of these two 
statutes must control the former wherever they differ, inasmuch as it was 
passed and promulgated after the former. But it is only where there isan 
obvious and necessary inconsistency of the provisions of the two statutes, that 
the Act relating to the office of Attorney General must be considered as re 
pealed. 


Tested by this rule, we do not find that the Auditor of Public Accounts has — 
authority to appoint counsel to appear for the State in civil suits in the District — 


Courts in the city of New Orleans, or to appear for the State in the Supreme 
Court sitting in New Orleans, or to intervene, on behalf of the State, in suits 


in the courts of the First Judicial District, in which the amount or value a © 








or in 
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| of February 20th makes it the duty of the Attorney General to represent the 
" State. The power of the Auditor of Public Accounts to employ attorneys “‘to 
recover money due the State from any cause whatever” is, therefore, exclusive 
of the Supreme and District Courts sitting in the city of New Orleans. In 
that city the State is represented by its highest law officer, who is required to 
Keep his office there. There is no reason for supposing that the Legislature 
intended to confer upon the Auditor of Public Accounts the extraordinary 
power of superceding, whenever he should think proper, the Attorney General 
tected by the people, by appointing an Attorney General pro hdc viqg, in any 
or every civil suit for the recovery of money from the debtors of the State, in 
the courts in the First Judicial District, and in the Supreme Court sitting in 
New Orleans. 

It is more reasonable, and perfectly in harmony with the language of the 
statute relied on by the appellant, to suppose the intention of the Legislature 
tohave been to provide for the collection of moneys due the State in parishes 
orin courts where the State should be unprovided with an official represen- 
tative. 

Again, the present proceeding is not an action to recover money due to the 
State. It is an intervention in the name of the State in an opposition to an 
account of administration filed by a testamentary executor. The State had 
already been decreed, by judgment of this court, to be the heir of Fletcher, in 
a proceeding to which the Attorney General wasa party. See 11 An. 59. By 
that judgment it was ordered that, instead of the gross amount of assets in the 
executor’s hands, being turned over to the Attorney General, (as had been 
ordered by the District Court,) the administration of the testamentary executor 
should be carried on to final settlement and liquidation of the estate, by reduc- 
ing the assets to cash and paying the debts, and that the balance remaining 
upon such final liquidation shall be paid over, not to the Auditor of Public 
Accounts, but to the State Treasurer, in conformity to Article 1184 of the Civil 
Code. 
) The cause being thus referred back to the Second District Court of New Or- 
: leans, the executor sold the property of the estate, and rendered his account, 
showing a balance, after the payment of all debts and charges, of $6806 10, 
: slated to be the “‘balamce coming to the State of Louisiana.” This account 
was opposed by the appellee, claiming to be a creditor of Fletcher's succession. 
The appellant, Miller, acting under the appointment of the Auditor, inter- 
vened and pleaded prescription and other pleas against the demand of the op- 
ponent. It is evident that his position in this cause is that of defendant, in- 
stead of actor. In no sense can the appointment by the Auditor be viewed as 
regular or legal. 

Appeal dismissed. 





4 ‘jggue exceeds two thousand dollars. For in all these classes of cases the Act Svocsssion or 
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A. & F. Remy v. Monicrpaurry Numser Two et al. r 
ev 8 a 


As a general principle, a plan annexed to a petition should be used to explain anything that is am 2 


biguous or unexplained in the petition, but it cannot control a written description of the meta 
and bounds of the land claimed in which there is nothing ambiguous. 


Previous to the compromise of September, 1820, between the city and various claimants of the battury F 
of the faubourg St. Mary, the levee followed the outer edge of Tchoupitoulas street, which was thy } 


original high road along the river bank, and lots for private occupation could not have been law. 
’ fully laid out upon the soil of Tchoupitulas street. 

The Act of the Legislature of the 2ist of March, 185), authorizing the city of New Orleans to lay out 
and establish lots upon the batture in front of the faubourg St. Mary, raised an interdict which the 
Legislature had imposed by the Act of March 8th, 1836, upon the private occupation of the battum 
outside of New Levee street. 

Until the Act of the Legislature of 3d of April, 1853, the corporation had the exclusive right to deter. 
mine where and to what extent the riparian proprietors might take possession of the batture, 

The division of the batture outside of New Levee street as far as Front street, into streets ang 
squares, was not an expropriation of the property so far as the streets were concerned, of whigh 
the riparian proprietors had never been in possession. 

The jury to be empannelled under Art. 2608 of the Civil Code, to estimate the value of propertyip 
be expropriated, should have a personal knowledge of the value of real estate in the vicinage; 
they act as experts, and though it is proper, especially if they request it, that they should be aided 
by the opinions of witnesses, a personal examination of the premises by the jury in a body, after 
it is empannelled, should be a feature of every proceeding under that Article of the Code. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. Tried 
by a Jury. Durant & Hornor, for plaintiffs and appellants. J. J. Michel, 
for defendants. 
Bucnanay, J. The plaintiffs appeal from the verdict of a jury of freeholders, 
summoned, under the 2608th Article of the Civil Code, to assess the value of 
their property taken for the public use. 


The first question presented is, whether the soil of Tchoupitoulas street in | 


front of the lot purchased by the father of plaintiffs from 7’héard, in 18065, is 
included within the land recovered by plaintiffs of defendant by judgment of 
this court rendered in February, 1856. 11 An, 148. 

The petition describes the land claimed by plaintiffs as follows: “ A certain 
tract or lot of ground commencing at New Levee street, near St. Joseph street 
being sixty feet in width and running to the river, being part of the batturein 
that neighborhood; that the yellow coloring on the map or plan herewith filed 
as part hereof, shows the tract or land belonging to petitioners ; petitioners Te 
serving to themselves, however, the right to file a more accurate description of 
the property by them claimed, and to correct any error into which they may 
have fallen in reference thereto.” 

The decree of the court is, “ that plaintiffs be recognized as the true and 


lawful owners of the property claimed by them, to wit: that portion of the — 


batture lying and being in front of the lot described in the petition, to wit, # 
lot of ground situated in the faubourg St. Mary, being numbered 64,” &c. 
Plaintiffs pretend that the words of their petition, ‘* commencing at New 


Levee street,” are controlled by the plan annexed to and made part of the pe — 


tition on which the whole of the original lot No. 64 of the faubourg St. Maryy 
acquired from 7'héard, as well as all the intervening space between that let 





and the river, is represented colored yellow. But this construction of plaim® — 


tiffs’ claim is clearly inadmissible. For the yellow portion of the plan includes 
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“ie lot No. 64 itself; and the petition sets forth, that the ancestor of plaintiffs aad 
“gold the lot in 1810. on tosuniblitiiie, 
' But although, as a general principle, a plan annexed to a petition should be 
ged to explain anything that is ambiguous or unexplained in the petition, yet 
4 i jtcannot control a written description of the metes and bounds of the land 
daimed in which there is nothing ambiguous. It may very well be that the 
party merely intended, by coloring the intervening space between the lot No. 
f4and New Levee street the same as he colored the lot itself and the space be- 
tween New Levee street and the river, to present to the eye the connection 
between the lot in question and the batture outside of New Levee street, as 
daimed in the petition. 

Besides, the sale from Antoine Remy to Joseph Tabony, of January 17th, 
1810, referred to in plaintiffs’ petition, and given in evidence by them as a mu- 
piment of their title, proves an alienation by the ancestor of plaintiffs, of what- 
ever title he had to the soil of Tchoupitoulas street. The description of 4 
] the land conveyed by that sale, is as follows: ‘Un terrain, situé au faubourg 1 

Ste, Marie, designé sous le No. quarante, de soixante pieds de face 4 la levée, 7 

; gur deux cents vingt-six pieds de profondeur.” 
In this description two things are to be noted : 
} Ist. Remy sells to the levee. Now it is a matter of historical and local noto- F 
' riety, that previous to the compromise of September, 1820, between the city / 
and various claimants of the batture of the faubourg St. Mary, the levee fol- 
| lowed the outer edge of Tchoupitoulas street. It is so represented on the en- 
. graved plan of the city of New Orleans and its faubourgs made in the year 
1815, by J. Tanesse, city surveyor. 

2d. Remy sells the lot tith a depth of two hundred and twenty-six feet, 

f whereas he had purchased from 7héard with a depth of 160 feet. The ad- 

ditional sixty-six feet conveyed to Tabony, can be nothing else than the width 
.. of Tchoupitoulas street, in front of the lot No. 64, as originally bounded in the 
: plan of the faubourg by Laveau Trudeau referred to in the deeds from Gravier 
to Théard, and from 7'héard to Remy and Effingham. 

Another and more important question forces itself upon our attention, in con- 
nection with the evidence upon which the jury has found the verdict of which 
the plaintiffs complain. 

The same draughtsman who made the plan annexed to the petition, has made 
another plan which is submitted to us, as a pictorial representation of the Jo- 
winguo. Both plans depict a prolongation of the side lines of lot No. 64 of the 
original plan of the faubourg St. Mary to the river Mississippi. On both, the 
space embraced within the prolongation of those lines is intersected by four 
streets, Tchoupitoulas, New Levee, Fulton and Front, and is occupied in a por- , 
| § tion of its length by St. Joseph street. But on the plan last made, the soil oc- 
} | cupied by these five streets, is cut up into thirty-one lots, of which four occupy 
Tehoupitoulas street, three New Levee street, three Fulton street, three Front 

7 ‘treet, and eighteen St. Joseph street. It is upon this arbitrary and fanciful 
' configuration of lots in impossible situations, blocking up all the public tho- 
® ‘oughfares, that the extravagant estimations of the plaintiffs’ witnesses before 
the jury of frecholders were based. The slightest reflection shows that this 
@ basis of estimation is false, and only calculated to lead the jury into error. 
For, not to speak of the absurdity of private occupation of Tchoupitoulas 
street, the original high road along the river bank, and for several generations 
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= the only means of communication by land between the city and the 
2»Mumoraurr. above, it would be entirely to ignore the sovereign power of the State, . 
ministrative power of the city corporation as settled by many adjudged. 
and the no less well settled rights of riparian proprietors themselves 
luvial deposits of the river within the limits of this city, to suppose 
can be laid out for private occupation upon the soil of the streets 
city of New Orleans was authorized by*the Act of the Legislature of the a 
of March, 1850, (Session Acts, page 197,) to lay out and establish upon 
batture in front of the faubourg St. Mary. By that Act, the Legislature 
an interdict, which it had imposed by Act of March 8th, 1836, == aa ; 
vate occupation of the batture outside of New Levee street; sanctioned a plan 3 
prepared by George T. Dunbar, city surveyor, for the cstentien of old 
(including St. Joseph street,) and the creation of new streets (Fulton wad . 
Front) upon the said batture; and formally ordered, by the third section of — 
the Act, that the batture between the river and the street to be laid off fronk 
ing the river (Front street) shall be left open, and so kept for the accommodm 
tion of the public and the convenience of commerce. Yet the figurative pln 
submitted to the jury in the court below, represents the streets laid out by 
Mr. Dunbar by order of the city council, and sanctioned by the sovereign power Spor 
of the State in 1850, as susceptible of private ownership and occupation ih § ™™ 
1856. streets, 

The administrative control which the city council had over the alluvial de the Re 
posit, was settled in the cases of Municipality Number Twov. The Orleans this co 
Cotton Press Company, and Pulley & Erwin v. Municipality No. Two, in 18th 
Louisiana Reports. The corporation had the exclusive right to determine artis , 
when, and to what extent, the riparian proprietors might take possession of a 
the batture. ag * 

Until the Act of 30th April, 1853, the riparian proprietor was bound to await _ 
patiently the action of the corporation, and was not allowed to take the initis. 
tive, in limiting or terminating the public occupation of the batture. 

The judgment in the petitory action instituted by the plaintiffs against Me were fi 
nicipality Number Two, cannot be interpreted as having recognized a right in 
the plaintiffs to the private occupation of the whole of the batture in frontof 7 
lot No. 64, without regard to the administrative power of the city corporations 
over the batture and landing, or to the action of the State and of the cityin Voo 
relation to this batture in the year 1850, previous to the institution of the J quart, 
plaintiffs’ suit, or the steps taken by the city authorities for the openingof the fa: 
streets on the batture, in furtherance of such legislative and municipal action, river o 
In our view of the case, the division of the batture outside of New Leveestresh 9 parpos 








as far as Front street, into streets and squares, was no expropriation of the establi 
plaintiffs, so far as the streets were concerned, for they had never been in po § ofthe 
session of the soil of those streets, nor indeed of any part of the batture. Such — The 


division was, in fact, a restriction of the public use, which had previously em § lished 
tended to the whole batture, to the comparatively small portion of the battun’ 9 that tl 
covered by the streets; and it does not admit of doubt, that the reservation a 3 | ay ot 
streets, as avenues of seneuntation, was necessary (in the words of the Stay subjec 
tute of 1850,) to the accommodation of the public and the convenience of com) tobe : 
merce. We would, therefore, be inclined to the opinion, that the plaintiff’ 7 Otlean 
were entitled to very little, if any, compensation for the public use of the soil The 
of the streets on the batture; and thus thinking, cannot favor the application) J} proper 
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ants to remand the cause for the purpose of having the compen- — 

‘increased ; neither can we reduce the amount of the judgment appealed to Momorrauery. 
inasmuch as the appellee, the city, has not asked for an amendment in 
ae is a point of practice under the Article 2608 of the Civil Code raised 
‘ra bill of exceptions which perhaps requires notice, although not strictly 
- gecessary to the decision of this case. ‘The jury empannelled under that Ar- 
‘#e, is 2 jury of a peculiar character. It must be composed exclusively of 
® fecholders, and the members who compose it are evidently supposed and in- 
® tied by the Legislature, to have a personal knowledge of the value of real 
@iate in the vicinage, which entitles them to rely upon their own opinion, in 
'frming their judgment; although, doubtless, it is proper that their own 
ginion should be aided, especially if they request it, by the opinions of wit- 
pesses. Such a jury are, in truth, experts; and we suggest that a personal 
q@amination of the premises by the jury in a body, after it is empannelled, 

should be a feature of every proceeding under this Article of the Code. 
Judgment affirmed, with costs. 





SrorrorD, J., concurring. I am of opinion that the plaintiffs’ right to a fair 
indemnity for that portion of their batture property heretofore converted into 
streets, is not an open question between these parties. See the case between 
the Remys and the Municipality, reported in 11 An. 148, and the opinion of 
this court pronounced December 22d, 1856. 

But I am of opinion that the freeholders whose duties are prescribed by the 
Article 2608 of the Code, are vested with a larger discretion than ordinary 
juries. They are not bound by the opinion of witnesses, but may make their 
own appraisement, either upon view of the property, or after hearing and weigh- 
ingsuch evidence as the court thinks to be legally admissible. The District Judge 
inthis case stated in overruling the motion for a new trial, that the jurors declar- 
eithemselves to be perfectly familiar with the property in question. They 
were far better able than we are to appreciate what it was worth ; and there is 
no evidence of prejudice or passion. I do not find that the Judge committed 
any such errors as would require the case to be remanded, and, therefore, con- 
cur in the judgment. 


Voornres, J., dissenting. The plaintiffs, under the former judgment of this 
_ @urt, must be considered as the lawful owners of “a lot of ground situated in 
the faubourg St. Mary, being numbered 64, and having 60 feet front on the 
river and 180 feet in depth, with a reservation in favor of the city to use for the 
purposes of administration such part of it as may be subject to the servitudes 
@tablished by law on lands fronting on the Mississippi river, within the limits 
athe city.” 11 A. 148. 
The use of the bank of the river is, in my opinion, the only servitude estab- 
lished by law on the property in question. In the exercise of it, it is clear 
- that the plaintiffs cannot be placed on a more unfavorable footing than that of 
My other front proprietor. This right, however, does not appear to be the 
| subject matter in contestation, Neither do I understand our former decision 
@ beat variance with any of the principles laid down in the decision of the 
Otleans Cotton Press case, 18 L. R. 122. 
_ ‘The question as to the plaintiffs’ right to a fair price for that portion of their 
| Moperty which has been appropriated to public use, must be considered as af- 
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firmatively settled by the decision of this court, in which the case was 
ed merely for the purpose of ascertaining such price by submitting the 
to a jury of freeholders in accordance with Article 2608 of the Civil Code, 

The record contains bills of exceptions which present several questions fy, 
the consideration of the court. The Judge a quo erred, in my opinion, in gy 
fusing to charge the jury as requested by the appellant’s counsel, that imag. 
sessing the amount to be paid to the plaintiffs they were to be guided by the 
testimony of the witnesses. On the contrary, he charged that they were not 
bound to consider it, if not disposed to do so, “but might disregard it alia. 
gether, and decide on their own notion unaided by it.” I do not think the hy 
authorizes the conclusion, that greater powers are conferred on juries conyoked 
under the Article of the Civil Code to which I have already alluded than op 
ordinary juries. It must be evident that if such powers were intended to be 
conferred, as those assumed by the Judge a@ quo, a trial would then amount t 
a mere idle and vain ceremony; indeed, it would only be necessary to obtain 
the report of twelve freeholders in such cases, founded on their own notions, 
without putting the parties to the trouble and expense of a trial. But I fee 
fully. persuaded that a verdict rendered by such a jury must, as in all other 
cases, be founded on legal proof. It is true in arriving at a conclusion they 
may consider facts coming within theirown knowledge, but such facts must be 
disclosed on the witnesses’ stand. For in the exercise of its revisory powers, 
in order to act understandingly, this court must necessarily be put in possession 
of all the facts of a case; else the right of appeal would be a mere shadow. 

On the other points I am inclined to think the Judge did not err to charge 
the jury as requested by the appellants’ counsel. 

I am, therefore, of opinion, that the judgment should be reversed, and the 
case remanded for a new trial. 
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In the punishment of offences, where the law leaves it to the discretion of the court, the discretion 
of the court does not extend to the infliction of the penalty of imprisonment at hard labor. 


PPEAL from the Sixth District Court of West Baton Rouge, Robertson, J. 
J. D. Stuart, District Attorney, for the State. R. G. Beale and D. I. 
Barrow, for defendant and appellant. 

Merrick, C. J. The defendant was indicted for an assault with a dangerous 
weapon. The jury found him guilty of an assault and battery, and the court 
sentenced him to pay a fine of $20, and to be imprisoned in the jail for thirty 
days. 

The defendant appealed. We have no jurisdiction of the case; the offence 
charged in the indictment is provided for by the 10th ‘section of the Actof 
1855, page 131, and the punishment is fine or imprisonment, or both, at the 
discretion of the court. 

We do not understand the discretion of the court to extend to the infliction 
of the penalty of imprisonment at hard labor. Acts 1855, p. 151, $6. 

The jurisdiction of this court is conferred by the 62d Article of the Const 
tution, which, among other things gives this court appellate jurisdiction in all 
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¢riminal cases on questions of law alone, whenever the offence charged is pun- 
jshable with death or imprisonment at hard labor, or when a fine exceeding 
$300 is actually imposed. 

The 26th section of the Act of 14th of March, 1855, page 154, merely fol- 
Jows, but adds no force to these provisions of the Constitution. It must be 
considered as merely providing that appeals in criminal ‘cases may be taken 
without giving bond. 

It is clear that the case of the defendant does not fall within the category of 
cases in which appeals are allowed by the Constitution. 

It is, therefore, ordered, adjudged and decreed, that the appeal taken in this 
case be dismissed at the costs of the appellant. 





J. Bornsiwe & Co. v. McKintey & Moort.—McE roy & Braprorp, 
Garnishees.—Davin Taytor & Co., Iatervenors. 


The garnishees received a lot of cotton from the defendants, with instructions to sell as soon as prac- 
ticable or advisable, and to pay over the proceeds to the intervenors. The garnishees communi- 
cated at once with the intervenors, and submitted themselves to their arbitrament of the propriety 
of an immediate sale, tendering their advice to hold on for a rising market, 

The intervenors accepted this advice, and directed the garnishees to delay sales. Held: That the 
dipulation pour avtrui contained in the letter of instructions to the garnishees, having been 
accepted by the party for whose benefit it was made, could no longer be revoked by the shipper of 
the cotton. 

The intervenors acquired a vested interest in the cotton, which entitled them to a preference over 
an attaching creditor. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Elmore & King, for plaintiffs and appellants. Clarke & Bayne, for in- 
tervenors. 
The court having rendered a decree in favor of the plaintiffs and appellants, 
Clarke & Bayne applied for a re-hearing: 


There is no question of more general interest to a commercial community 
than that passed upon in this case. None that has been more frequently be- 
fore the courts—none better settled by precedent—than the doctrine which is 
understood to be admitted here, that ‘‘where the owner of property has lost 
his control over it, and cannot change its destination, his creditors cannot 
attach.” If this doctrine is to be varied by circumstances—after being so often 
and so uniformly announced from the bench—public policy requires that the 
grounds of this variation should be clearly and definitely understood. 

The case is stated by the court as follows: “The plaintiffs, being creditors 
of McKinley & Moore, who are absent defendants, levied an attachment upon 
the twenty-one bales of cotton in the hands of McElroy & Bradford. Accom. 

ing the shipment from the defendant to McElroy & Bradford was the fol- 
g letter of instructions; 
“*SHrevEPorT, La., March 29th, 1856, 
“‘ Messrs, McElroy & Bradford : 

“‘T send you some cotton, which I hope you will receive in due time, and I 
Wish you to sell as soon as you can, or as the times justify, and when sold 
please pay the proceeds to David Taylor & Co. 1 will forward some more as 
soon as I get it to the river. Please Jet me hear from you as soon as you sell.’ 


“This letter was shown, before the attachment, to David Taylor & Co., who 
have intervened in this suit, and have claimed the proceeds of this shipment, 
as applicable to a debt due to them from the defendants. At the date of the 
service of the attachment, the cotton had been sold, but had not been weighed 
or delivered.” 
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It appears by the answers of the garnishees and the testimony of ’ 
that the cotton was received, with the above letter of instruction, and soon 
its receipt, David Taylor & Co. were informed that the cotton had beg 
ceived for them, and that they (the garnishees) would hold it for them,” 
pay them over the proceeds. They stated to Taylor & Co. that 2 
not selling any cotton at that time; that they would hold these twentygns ~ 
bales for them (Zaylor & Co.) if they were willing. Taylor & Co, accent ~ 
the shipment made to them, and consented that the garnishees might hold 
them till they made sale. They had made sale, and received eight hug 
dollars from the purchasers on the day of sale, but had not weighed the cotton, 
These are the facts of the case. . 

The court say: “The possession of the agents was, so far only as legal oon. 
sequences flowed therefrom, that of the principal, and in his hands it woulg : 










have been liable to attachment.” What legal consequences did flow from the 
possession of the agent under the instructions above given? The first cong. 
quence was that McElroy & Bradford could not divert it from the purpose for 
which it had been sent—could not divert it from David Taylor & Co. Thig 
the court admit in commenting on the case of Palmer & Co. v. Hornor, 10 An 
The next consequence is, that McElroy & Bradford stand charged as holders 
of this cotton for David Taylor & Co. the moment after they have co 
cated to them the receipt of the cotton for them. They attorned to them, 
recognized them as entitled to the cotton or its proceeds. Such obligations 
arose between them and David Taylor & Co. as prevented McKinley & Moore 
from changing the destination of the cotton. Cutter v. Baker, 2 An. 572. Th 
the case of Gray v. Trajfton, 12 M. R. 702, an order had been given upon 
attorneys to pay to , when collected, and the court say: “In the present 
case the evidence fully establishes the fact that 7rafton’s attorneys agreedtg | 
pay the claimants the amount by him ordered, when the money should be eok 
lected, which did not take place until long after the date and acceptance of his 
order. The attorneys were, therefore, debtors only conditionally, viz: in the 
event of recovering the money of their client. The latter was free to direct its 
appropriation in anticipation of collection, and the persons to whom payment 
was ordered, after acceptance by his agents, held a vested right in the 
subject, however, to the condition of said acceptance. From that period Traf- 
ton’s attorneys, thus charged with the collection, may be considered as trustees 
for the claimants, who had a vested interest, and consequently the funds thas 
transferred were not subject to the plaintiff’s attachment.” Gray v. Trafton 
et als., 12 M. R. 703. ; 
In the case of Armor v. Cockburn et als., 4 N. S. 668, “the defendant, it 
appears, was indebted to both plaintiff and intervenor; he shipped twenty-five 
bales of cotton in Alabama, and delivered it to one Mason, with directions to 
sell the same on his arrival in New Orleans, and pay the proceeds to Ba 
Miller & Kincaid, the intervening creditors, to extinguish, as far as they w 
go, a debt he owed them. The cotton, on its arrival, was placed in the hands 
of the intervenors, as agents for the said Mason. Before the service of the 
attachment, he informed them that he had received the cotton from Cockburn, 
on the conditions already expressed, and that, in conformity with these instruc 
tions, he would pay over the proceeds to them, to which they assented. T7hé 
cotton was not sold until after the attachment was levied. We think that, 
after the promise made to the intervenors, and accepted by them, the cotton 
could not be attached. We cannot distinguish the case from Gray v. Ti 
and we have never had occasion to doubt the soundness of the principle on 
which that case was decided. The true test in such case is this: that where 
the owner of the property has lost all power over it, and cannot change its | 
destination, the creditors cannot attach; the converse of the rule being z 
whenever the proprietor can sell and deliver the creditor may seize. In this” 
case that power was gone. After the person in whose hands the cotton was 
placed promised to pay the intervening creditors, he became personally mba 











sible to them, and the owner could not, by a change of determination, 
compelled him to pay the money to any other person. The agreement com 
tuted what is called a stipulation pour autrui, and once accepted by those for 
whose benefit it was made, it could not be revoked.” C. C. 1896; 5 La. 31)” 
Now this case is precisely on all fours with the case before the court, ie N 
ours is a stronger case in this, that the cotton had been sold by the garnish 

and eight hundred dollars of the proceeds had been realized by them. 
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Jp that case, as in ours, the shipment was made to pay a preéxisting debt 
je to the intervenors. No advance was asked or obtained by the agents, nor yg . 
any new credit given upon the faith of the promised appropriation of the 


The shippers announced to their consignee, that the cotton was sent 
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to him, and he was to pay the intervenors out of the ‘proceeds. The cotton 
was attached before it was sold, and yet the court, treating the cotton as iden- 






tical with its proceeds, gave it to the intervenors. In no case in the books is 
distinction drawn between the Article itself and its proceeds, or that into 
which it is converted in the usual course of business ; and we do not under- 
stand the court to decide this case upon such a narrow point as this. 
In the case of the Bank of St. Mary v. Morton, 12 Rob. 411, Morton shipped 
168 bales of cotton to Franklin & Henderson, and gave an order for the avails 
of shipment. This order was communicated to Franklin & Henderson before 
sale and before attachment. The court, putting out of view all other questions, 
| say: “It seems to us that, it suffices that said proceeds were regularly trans- 
ferred to the intervenor for a valuable consideration, before the date of the at- 
tachment, to give the latter the right of recovering them as against an attach- 
ing creditor, provided it is shown, that due notice of the transfer was given to 
the debtor of the proceeds, previous to the levying of the attachment. The 
doctrine, so often recognized by this court—that where the owner has lost con- 
trol over his property, creditors cannot attach—is applicable to the rights of 
the parties in this cause.” In all the cases decided, the court intimates, that 
whenever the agent of the shipper has communicated to third persons notice 
of shipment for advantage of said third persons, from that moment the shipper 
joses control and has no attachable interest in the shipment. In the case of 
Goodhue v. McCarty, where the decision is adverse to the intervenors, it is put 
distinctly upon the ground ‘that nothing had occurred which created, on the 
of Hewitt, Heran & Co., consignees, an obligation to hold the property 7 
the benefit of intervenors.” In the case of Piner v. Williams, the real “ 
question argued in the court below was, whether or not the intervenors were 
entitled to the proceeds of the cotton, although they had no notice of ship- 
ment to pay them, and the case of Bonaffe v. Lane, 5 An. 225, was cited in 
support of this doctrine. The Judge of the court below put his decision dis- 
tinctly upon the ground, “that the attachment was levied before any corres- 
pondence was had with the intervenors, or any act was done by them, based 
upon the supposed assignment.” : 
In the court above, the Judges intimate, that Yeatman & Co., the garni- 
shees, by receiving the cotton under instructions to pay proceeds to interve- 
nors, accepted a trust in favor of said intervenors, even without notice to said 
intervenors, from which they could not be relieved by paying the money over 
to the original shipper ; but, the court say further, that they are relieved from 
the necessity of deciding this question by proof of the acceptance by interve- 
nors, of shipment made for their advantage. After such an acceptance, there 
was no doubt of the right of intervenor in preference to an attaching creditor. . 
And in the case of Oliver v. Lake, 3 An. 78, which was argued most elabo- 
rately, it will be seen, that the sole object in seeking to make the contract sub 
ject to the law of Mississippi is, to relieve the intervenors from the necessity of 
ving that they had notice of the shipment made for their advantage—to re- 
¢ them from showing that they had accepted it. 
It will be seen, by examining the argument of the distinguished counsel en- 
gaged in that case, (one of them, Judge Bullard, formerly occupying a seat 
where your honors now sit,) it was conceded, that if the intervenor had notice 
of the shipment for his advantage, and had accepted it, the property was not 
attachable as the property of the shipper; and we understand that to be the 
doctrine of this case. 
The cotton might be at the risk of the shipper, and yet his ownership be so 
far diverted as to place it beyond the reach of attachment by his creditors. 
The case of Urie v. Stevens, 2 Rob. 253, is put upon the grounds that the con- 
signees, agents of shipper, had, with his consent, agreed to pay out balance 
proceeds cotton to Zurner & Woodruff ; that the owner had lost his control, 
and, therefore, it could not be attached by his creditors. 
The case of Cutters v. Baker, 2 An. 573, does not seem to be put upon any 
contract made at the time of the shipment, but upon the agreement made at. 
New Orleans, by consignees, to hand over proceeds to the intervenor; and is 
stated by the court as follows: ‘‘ We consider the rights of the bill-holders as 
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superior to those of this attaching creditor. The agreement made 7 
the bill-holders and F. J. & Co. in conformity to Buker’s letter of adviejan, > 


terior to the attachment, placed that merchandize and its proceeds be 

control of Baker.” And as a natural sequence beyond the attachment of his 
creditors. The cases of Armor v. Cockburn, 4 N. S., 667, and other cases apg 
here cited. aa 

No advance was necessary by Taylor, as a special consideration. A eo 
sideration is anything that induces one to act or not to act. The 
McElroy & Bradford to pay proceeds to them, may have induced them not tg 
seize the cotton, not to seek other modes for collection of their debt. Suchig 
a valid consideration. Mouton, Governor, v. Halsted, 1 An. 192. 

No special advance seems to have been made or required, in the other cages 
heretofore cited, to bring them within the rule. 

We have endeavored to show that there is but one rule by which to solve al} 
questions like this, now before the court. That the creditors of a shipper of 
property can have no more rights upon it, in the hands of consignees, than he 
has. That this case cannot be distinguished from the cases of Gray y, 
ton, 12 Martin’s Reports, 702; Armor v. Cockburn, 4 N.S. 667; Olivers, 
Lake, 3 An. 78; Piner v. Williams, 10 An. 278; and others. That, in those 
cases, the shipment was to pay a preéxisting debt, without any special advance 
made on the shipment. -That the position of the consignee is not identical 
with that of the shipper, because the acceptance of a shipment under instruc 
tions, to appropriate the proceeds in a particular manner, creates an obligati 
on his part thus to appropriate them. That, when he communicates this to 
the third person, for whose benefit the shipment is made, the instructions can- 
not be revoked by the shipper, and such third person would have a right to 
sue consignees for the proceeds. C. C. 1896; C. P. 35; 11 An. 833; Poem 
berton v. Zacharie, 5 La. 316; numerous cases cited, Hennen’s Digest, p. 1086, 

It was a stipulation pour autrui, which the shipper was authorized to 
and which the parties receiving it bound themselves to comply with; they 
could not divert to their own use, as decided in case of Palmer v. Horner, 
suggested in case of Piner v. Williams. McKinley & Moore could not, bya 
change of mind, recall the cotton, and give it any other destination. 
could not relieve McElroy & Bradford from the obligation created by their pro- 
mise to pay to David Taylor & Co.; and in this respect, the position of Me 
Elroy & Bradford is far different from that of McKinley & Moore—the 
sion of McElroy & Bradford is not the possession of McKinley & ‘ievae 
they have become agents for David Taylor & Co., for whose account and ad- 
vantage the cotton was shipped to them. If McElroy & Bradford had wasted 
the cotton, or, by negligence, had lost it, David Taylor & Co. could, under the 
cases cited, have sued them for its value. 

If McKinley & Moore were in New Orleans, in possession of the cotton it 
might be physically possible for them to divert the proceeds from Taylor & 
though they could not do it in good faith; but McElroy & Bradford 
not do so under new instructions from McKinley & Moore. They may be so 
far the agents of McKinley & Moore as to place the cotton at their risk “ i 
the case of Oliver v. Lake,) and yet under such obligations to David Taylor 
& Co. as to compel a delivery of proceeds to them. 

Me Kinley & Moore may have such a qualified ownership as to put the cotton 
at their risk, make its loss before delivery their loss, ak yet have so far lost 
control and dominion over it as to put it beyond the reach of their creditors, 
In the case of Oliver v. Lake, Chief Justice Slidel thus enunciates this doctrine: 
“In this connection it is proper to netice the argument of the plaintiff’s coum 
sel with regard to the ownership of this property, as tested by the maxim m@ 
perit domino. It is very true that, if the cotton had been lost on its voyage @ 
New Orleans, or been destroyed by fire here, or if Martin Pleasants & (0. 
after selling it, and receiving the proceeds, had failed, the loss would have 
fallen on W. A. Lake, the shipper. But there is no inconsistency in the com 
current existence of a qualified ownership in one party and a control and do 
minion over it for certain purposes in another party. Thus, when property is 
given in pledge, the pledgor parts with the possession and control of the thing 
pledged ; but, if it perishes without the fault of the pledgee, the loss is the 
pledgor’s, and the debt remains unsatisfied. The payee of a bill of exchange 
has an order upon the funds in the hands of the acceptor; but, if the i 
fails, the drawer, if there has been due diligence on the part of the 
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pears'the loss; so a consignee, who has made advances, is deemed a qualified 
owner of the property consigned ; but there is also a qualified ownership in the 


, and its destruction is his loss.” 

Se iieey & Bradford had sold the cotton, and on the day of sale, received 
eight hundred dollars. Were not David Taylor & Co. entitled to those eight 
hundred dollars, proceeds of the cotton, the moment they came into the hands 
of McElroy & Bradford? But we have shown, that in all the cases the mer- 
chandize and property shipped are treated as convertible terms for proceeds, 
‘Asin case of Gray v. Trajton, the order is for money when collected: and in 
ease of Armor v. Cockburn, the instructions are to pay the balance of proceeds 
of cotton, and the attachment was before sale. 

After examining all the cases with great care, and the books are full of them, 
and turning them in every possible phase, we find that each one inculcates the 
doctrine in broad and general terms— that, ‘‘ where the owner has lost his con- 
trol over it, and cannot change its destination, his credetors cannot attach.” 
A doctrine thus hallowed by precedent—universally understood and acquiesced 
in by the bar and the community at large should not be varied for any slight 


cause. 
Elmore & King replied: 


We have attentively read the argument in behalf of the intervenors for a re- 
hearing, and consider that its whole force depends upon a very ingenious 
statement of the case, not at all warranted by the evidence. That statement is 
as follows : 

“Tt appears, by the answers of the garnishees and the testimony of their 
derk, that the cotton was received, with the above letter of instructions ; that 
soon after its receipt Taylor & Co. were informed that the cotton had been re- 
ceived for them, and that they, the garnishees, would hold it for them and pay 
over the proceeds. They stated to Taylor & Co. that they were not selling 
any cotton at the time; that they would hold these twenty-one bales for them 
(Taylor & Co.) if they were willing. 

Taylor & Co. accepted the shipment made for them, and consented that the 
garnishees might hold for them till they made the sale.” 

This is not the case before the court as shown by the evidence. 

The answers to the interrogatories were made by Mr. McElroy. In his testi- 
mony in the case, he shows that he had no personal knowledge whatever of 
the affair. That all that had passed between his firm and the house of Zaylor 
& Co. had been through Mr. Gribble. 

All that was said about “‘ accepting the letter, or the cotton, or the proceeds, 
came from Mr. McElroy; who says himself he had no interview with Zaylor 
& 00. about the cotton. 
as get at the facts, then, we must, of course, refer to the testimony of Mr.- 

ibble. 


He tells us exactly what passed between him and the house of Taylor & Co. 

and winds up with the emphatic declaration, that ‘“‘ this is exactly what passed 
and nothing more.” In his testimony there are no such expressions as “ Jay- 
lor & Co. accepted the shipment made for them, and consented that the gar- 
nishees might hold for them till they made sale.” 
He did not inform Taylor & Co. ‘that the cotton had been received for them, 
and that the garnishees would hold it for them.” He simply, as he states, 
“showed them the letter of instructions, and said McElroy & Bradford could 
sell the cotton immediately, but were then holding the cotton for an advance in 
the market, and should hold theirs also; and Taylor & Co. gave their assent 
to this.” This was what passed, “ and nothing more.” 

We here again insert the letter of instructions : 


Sureveport, La., March 29th, 1856. 
Mesers. Elroy & Bradford : 

Gentlemen,—I send you some cotton, which I hope you will receive in due 
time, and J wish you to sell as soon as you can, or, as the times may justify; 
and when sold, please pay the proceeds to David Taylor & Co. I will forw 
some more as soon as I get it to the river. Please let me hear from you as 
800n as you sell. 

Yours, very respectfully, 
[Signed] J. N. McKixizy 











510 


v. 


SUPREME COURT OF LOUISIANA, b 


This letter, with Mr. Gribble’s testimony, and the admitted fact that’ 
cotton was not weighed or delivered at the date of the attachment, 
the material facts of the case. “ties 

This letter was Showed to the intervenors, and they were thus apprised 
the nature of the agency of McElroy & Bradford, and the extent of ; 
ne This letter was their power of attorney. The defendants were 

y their acts, just so far as this letter authorized, and no further; and the i. 
tervenors are, in law, presumed to have known this. 

The letter, on its face, is a mere private letter, which could not be communi. 
eated without a violation of the faith of a private correspondence. This the ip. 
tervenors knew. It was not intended, either from its language or by any fair 
implication, to put the cotton out of the control of McKinley & Moore—thig 
the intervenors knew. Any attempt of McElroy & Bradford to take this cot. 
ton out of the control of McKinley & Moore, and put it under the control of 
Taylor & Co., was unauthorized by the letter, and not binding on Mc Kinley 
& Moore. All this the intervenors knew or ought to have known. 

If McElroy & Bradford misunderstood the letter, and misconceived their 
powers, Zaylor & Co. acquired no advantage from the mistake, because they 
were cognizant of the mandate and the power conferred. 

Suppose McKinley & Moore had been in the city, and had informed Taylor 
& Co. that as soon as they sold the cotton and realized the proceeds, they 
would pay them? Would this have placed the cotton out of their control? 
Such language is common with planters to their creditors. 

This is in effect precisely what they did through their agents McE Troy 
é Bradford. Is it possible that the same expressions, through an agent not 
authorized to make the communication, should have greater effect than when 
made by the principal in person? Suppose McKinley & Moore had casually 
remarked, in the presence of McElroy & Bradford, that when the proceeds of 
their cotton were realized, they intended to pay Taylor & Co. ; and McElroy 
é& Bradford had repeated this casual conversation to Taylor & Co., would this 
have taken the cotton out of the control of McKinley & Moore? This is the 
substance of what occurred, so far as the legal rights of the parties are con- 
cerned. 

The counsel for the intervenors have argued this case as though the court 
had decided that the plaintiffs could attach even when the defendant had lost 
the control of the property. The court made no such decision. What the 
court decided was, that under the facts of this case, the defendants had not so 
lost the control of the cotton as to exempt it from attachment. 

There was nothing in the letter to McElroy & Bradford which could have 
prevented McKinley & Moore from coming to New Orleans, and taking the cot- 
ton out of the hands of McElroy & Bradford, and selling it themselves. 

If McElroy & Bradford had violated their instructions with a third 
not acquainted with the nature of those instructions, McKinley & Moore might, 
to some extent, have been bound. But Zaylor & Co. knew the instructions, 
and are presumed, in law, to have known that McElroy & Bradford had no 
power to give them the control of cotton or any right whatever in the cotton, 
They cannot, therefore, justify their claim by the acts of agents which they 
knew were unauthorized. If McHlroy & Bradford came under any obligations 
to Taylor & Co., not authorized by the letter of instructions, it was their own 
affair, and could not affect the right of control in McKinley & Moore. 

The counsel for the intervenors say: ‘“ The possession of McElroy & Brad- 
Jord is not the possession of McKinley & Moore. They have become agents 
for D. Taylor & Co., for whose advantage and account the cotton was shipped 
to them.” This position assumes the whole question at issue. We deny es 
syllable of it. McKinley & Moore shipped the cotton to McElroy & Bradfe 
as their agents. They never authorized them to change the control of the cot- 
ton or the possession, to Taylor & Co. Receiving the cotton as the agents of 
McKinley & Moore, McElroy & Bradford could not, by their own act, as 
the nature of the possession held by them, or hold it as the agents of Taylor 
& Oo. 

“A party cannot change, by his own act, the nature and origin of his pos 
session.” C. C. 3480; Apod v. Ligrist, 12 R. R. 210; Phelps v. Hughes, 1 A. 
R. 320. 

They received the cotton as the agents of McKinley & Moore ; and as such, 
they held it at the date of the attachment. The letter of instructions did not 
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ize them to hold the cotton as the agents of Taylor & Oo. ; and this fact 

ter knew, because the letter was shown to them. 

he counsel for the intervenors have assimilated this case to that where the 

shipper has given an order to some third person, on the agent for the property 

or in his hands. 

“The order, in such cases, is a declaration on the part of the shipper that he 

sires some third person to have the control. Its acceptance is an acknow- 

ent on the part of the agent, that he will in future hold the property for 
third person, and thereby becoming the agent of such third person. The 

cases cited by intervenors’ counsel apply only to such causes. 

Gray Vv. Trafton, 7 M. R. 702, is precisely such a case; also, Cutters v. 
Baker, 2 A. R. 572; Bank of St. Mary’s v. Morton, 12 R. R. 411. 

It is submitted that the distinction is so broad between such cases and the 
ane before the court, as to render comment unnecessary. 

Another class of cases cited by intervenors’ counsel, is where the property 
had actually been transferred, so that the legal title was in the intervenor. 

aus— 

Williams v. Piner, 10 A. R. 277. The bill of lading showed the legal title 
was in Grant & Barton, the intervenors. The cotton was shipped on “ their 
gecount.” Bank of Port Gibson v. Burke, 4 R. R. 440; Abbot on Shipping, 
old paging note, p. 334 and 335; Oliver v. Lake, 3 A. R. 78, is a case of the 
same character. 

In Armor v. Cockburn, 4 N. S. 668, the facts of the case and the reasoning 
of the court are stated so carelessly and obscurely, that it is only by an atten- 
tive perusal that the report can be understood. 

The defendant, residing in Alabama, being indebted to Banks, Miller & Kin- 
eaid, shipped 25 bales cotton, delivered to one Mason, with instructions to sell 
the same, and pay to B., MV. & KX. Mason, on arriving at New Orleans, deliv- 
ered the cotton itself to Banks, Miller & Kincaid, telling the purpose for which 
it was sent and the conditions under which he had received it. 

While the cotton was thus in their own hands, placed there to pay their : 
debt, another creditor of the defendant had it attached. - 

The court decided that the cotton could not, under the circumstances, be 
taken out of the hands of Danks, Miller & Kincaid. 7 

This is a widely different case from the one before the court. Neither law 
nor equity would take cotton thus situated out of the hands of one creditor te 
ee. 

one of the cases relied on by intervenors’ counsel are applicable to the 
case; while the principles stated in the case of Goodhue v. McClarty, 3 A. R. 
56, cover every ground we have taken. 

The counsel for the intervenors say that the promise of McElroy & Brad- 

ford, to pay the proceeds to the intervenors, may have prevented their attach- 
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Mr. Gribble’s testimony shows that no such promise was made; but even 
had it been, it was unauthorized by McKinley & Moore, and did not at all pre- 
vent Zaylor & Co. from attaching. A creditor may even attach property of 
the debtor in his own hands. TZaylor & Co. may have supposed that, under 
the circumstances, it would not be necessary to attach; if so, it was their own 
mistake, and could not be the foundation of any legal right to the cotton. 

Neither could the mistakes of McElroy & Bradford, as to their power under 
the letter of instructions, benefit Taylor & Co., for they were cognizant of the 
letter and extent of power conferred by it. 

With regard to the $800 advanced to McElroy & Bradford on the purchase 
of the cotton, neither the defendants nor Taylor & Co. were entitled to that 
until the sale was perfected by delivery. Until that event, the money belonged 
to the purchaser, and if anything had prevented the delivery of the cotton, he 
was entitled to a réturn of the money. 

This was the state of things produced by the attachment in this case. Sup- 
=’ Sheriff had taken possession of the cotton, would Zaylor & Co. have 

entitled to these $800? or would the purchaser, who had been disa 
ted in the delivery? We think, most unquestionably, the money would 
€ to be returned to the purchaser. The same legal consequences flow from 
the garnishment. 

The cotton being liable on the attachment, the whole of the proceeds in the , - 
hands of the garnishees must be liable. 
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Besides, the letter of instructions did not authorize McElroy & Bradford tg } 


raise money on the cotton, by way of advance or in any other mode, for 
benefit of Zaylor & Co. It only authorized them to pay over the proc 


after the cotton was sold. There could be no proceeds until the cotton wag 
weighed and delivered. The condition precedent, on which the rights of Tay. 


lor & Co. depended, had not happened at the date of the attachment, 
condition could not happen subsequently, so as to change the rights of 
which had become irrevocably fixed by the attachment. 


On the re-hearing, the opinion of the court was delivered by 


Bucnanan, J. The garnishees, McElroy & Bradford, received on consign. 
ment, between the 2d and 12th April, 1856, twenty-one bales of cotton belong. 
ing to defendants, accompanied by the following letter of instructions : 


“ Messrs, McElroy & Bradford: 

“T send you some cotton, which I hope you will receive in due time, and] 
wish you to sell as soon as you can, or as the times justify, and when sold 
please pay the proceeds to David Taylor & Co. 1 will forward some more ag 
soon as I get it to the riyer. Please let me hear from you as soon as you séll, 

“Yours, very respectfully, 
“J. N. McKuyuey.” 


The garnishees immediately notified David Taylor & Co. that the cotton was 
on hand as shipped by McKinley for their benefit, and exhibited to them 
Mc Kinley’s \etter of instructions, and told them that as soon as the cotton was 
sold, the proceeds of the same would be paid to them. The garnishees also 
offered at the same time to Zaylor & Co. to sell the cotton immediately, if re- 
quired, but advised them to hold on for an advance in price, to which Taylor 
& Co. assented. Several weeks after this conversation the garnishees made 
sale of the cotton, but before they had weighed and delivered it, garnishment 
process, at the instance of plaintiffs, was served upon them herein, op the Ist 
May, 1856. David Taylor & Co. intervene in this suit, prove that they are 
creditors of defendants, by account, to an amount exceeding the value of the 
cotton, and claim its proceeds by preference over the attaching creditor. 

The facts of this case are very similar to those of Armor v. Cockburn, 5 N. 
S. 668. The garnishees, as we have seen, received the cotton from the defen- 
dants, who were its owners, with instructions to sell as soon as practicable or 
advisable, and to pay over the proceeds to the intervenors. Those instructions 
left a discretion as to time of sale of the cotton, but the destination of the pro 
ceeds was peremptory. The garnishees communicated at once with the inter- 
venors, and submitted themselves to their arbitrament of the propriety of an 
immediate sale, tendering merely their advice to hold on for a rising market 
The intervenors accepted this advice, and directed the garnishees to delay sales 
The stipulation pour autrui contained in the letter of instruction of defendants 
to the garnishees having been thus accepted by the party for whose benefit the 
stipulation was made, could no longer be revoked by the shipper of the cotton 
C. C. 1884. The shipper had lost the control of it, and could no longer give it 
another destination. 

From the moment of the acceptance, as manifested by the acts above detailed, 
the garnishees are to be viewed as trustees for the intervenors, who had a vested 
interest in the cotton and its proceeds, which entitles them to a preference over 
the attaching creditor. Gray v. Trafton, 12 M. R. 702; Conery v. Webb, 
Rawlings & Co., 12 An. 282. : 
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NEW ORLEANS, JUNE, 1857. 
») We deem it proper to state that Mr. Justice Lea, upon the re-hearing, had 


: come to the same conclusion which we now express. 
Tris, therefore, adjudged and decreed, that the judgment of this court, here- 
Ri 


tofore rendered, be set aside, and that the judgment of the District Court be 
gfirmed, with costs. 


— ° 


OvexavLED Decision or Lea, J. The plaintiffs being creditors of McKinley & Moore who are absent 
defendants, levied an attachment upon twenty-one bales of cotton in the hands of McHiroy & 


Bradford. Accompanying the shipment from the defendant to McElroy & Bradford was the 
following letter of instructions : 

“ SuRevePort, La., March 29th, 1854. 
« Messrs. McElroy & Bradford: 


“J send you some cotton, which I hope you will receive in due time, and I wish you to sell as soon 
gs you can, or as the times justify, and when sold please pay the proceeds to David Taylor & Co. 
] will forward some more as soon as I get it to the river. Please let me hear from you as soon as 

sell. 
“* Yours, very respectfully, 
“J. N. McKruey.” 

This letter was shown before the attachment to David Taylor & Co., who have intervened in this 
guit,and have claimed the proceeds of this shipment as applicable to a debt due to them from the 
defendants. At ~ date of the service of the attachment the cotton had been sold, but had not been 

or delivered. ; 
are substantially the facts of the case. 

The question to be determined is whether David Tuylor &@ Oo., the intervenors, had acquired 
gach an interest in the cotton or its proceeds, as to protect it from attachment at the suit of a credi- 
tor of the shipper. 

The cotton was in the hands of the defendants’ agent; it had not been weighed or delivered. The 

of the agent was, so far as any legal consequences flowed therefrom, that of the principal, 
and in his hands it would have been liable to attachment. 

The case is not presented, as in that of Palmer & Co. v. Hornor, of a factor who, having accepted 
ery seeks to divert the proceeds to a different purpose from that contained in his instruc- 
tions. It may be conceded that the factors in this case could have given no other destination to the 
— of the cotton in their hands than that contained in the letter accompanying the shipment, 

the rights of third parties are not affected by their obligations as factors. The exhibition of the 
letter of instructions to the intervenors could, under the circumstances, confer no rights upon them: 
it merely conveyed information of the intentions of the defendants with reference to the disposition 
which would be made of the proceeds of the shipment when sold. No advance was asked or ob- 
tained by the agents, nor was any new credit given upon the faith of the promised appropriation of 
the 8: the transaction consisted simply in the annou t of the intentions of the shipper, 
Which no doubt would have been carried out but for the seizure. Until the sale of the cotton was 
complete it was subject to seizure in the hands of the defendants’ agent. 

It is true, as a general rule, that where the owner has lost all control over the property, and can- 
not change its destination, creditors cannot attach, but the application of this rule | been restricted 
to cases where the delegation was in some manner or form the subject matter of acontract. A mere 
letter of instructions from a shipper to his own agent, which is not made the basis of any new en- 
gagement or transaction, cannot be so considered, though such instructions may have been commu- 
nicated by the agent to the party to whom the payment was intended to be made. 

It is ordered, that the judgment appealed from be reversed, that the plaintiffs, J. Burnside & Co., 
do have and recover of the defendants, McKinley & Moore, the sum of $930 17, with interest 
thereon et the rate of eight per cent. per annum from the 80th day of April, 1856, till paid, and costs 
of suit tobe paid by preference out of the proceeds of the property attached herein. It is further 
ordered, that the intervention of David Taylor & Co. be dismissed at their costs, and that the de- 
fendants and intervenors pay the costs of this appeal. 
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Tae Stare or Louisiana, on the relation of James Fournovuze, v. Tae 
Jupce or THE Firrn Disrricr Court or New Orteans. 


Writs of mandamus and prohibition to the District Judges will only be issued in aid of the appellate 
jurisdiction of the Supreme Court. 


PPLICATION for a writ of prohibition to the Judge of the Fifth District 
Court of New Orleans, Eggleston, J. 

Sporrorp, J. The relator, producing his commission and oath of office as 
Judge of the Second Judicial District Court of Louisiana, seeks a writ of pro- 
Mbition upon the following allegations: that his predecessor in office, Octave 
L. Rousseau, assuming still to be Judge of the Second Judicial District, on the 
Ith April, the day of the date of relator’s commission, filed in the Clerk’s 
dice for the parish of Plaquemines a petition contesting the relator’s election 


tothe sid office; that assuming still to act as Judge as aforesaid, the said 
65 
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SUPREME COURT OF LOUISIANA, 


Rousseau, on the 29th May filed in the same Clerk’s office a paper p 
to recuse himself in the trial of the contested election suit, and referring # 
same to the Hon. H. B. Eggleston, Judge of the Fifth District Court of Ney 
Orleans, or any other District Judge from an adjoining district, to try the e 
on the third Monday in June next in the parish of Plaquemines; that said 
B. Eggleston, Judgg, &c., has been notified thereof, and has also permitted an 
ordered to be filed a supplemental petition by the said Rousseau, setting forth 
new matter of controversy, and that unless restrained by a writ of p: 

from this court, the said Eggleston, Judge, &c., will proceed to the parish of 
Plaquemines and illegally assume to try said contestation; the relator ayer — 
that his commission and oath of office are conclusive evidence of his possessigg 
and title; that he is sole Judge of the Second Judicial District; that his pre. 
decessor, being functus officio, committed an act of usurpation in assuming ty — 
recuse himself and to select a Judge to try this case; that no law of the State 
except a special law for the parish of Orleans alone, authorizes such 4 judicial 
proceeding as is here attempted to test the validity of the election of a Judge 
who is a district and not a parish officer; that there is no law authorizing g 
Judge of one of the District Courts of New Orleans to go to the parishof 
Plaquemines to try recused cases; that these irregular proceedings impede 
administration of justice and interfere with the appellate jurisdiction of 
court, and produce injuries which cannot be redressed by the ordinary form of 
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procedure on account of its slowness; wherefore an order is prayed for pr . 
hibiting the said H. B. Eggleston, Judge, &c., from taking cognizance of said the 
pretended case, or attempting to hold a court in the parish of Plaquemines teres 
and the said Rousseau from prosecuting said suit or granting any orders therein, ben 

The petition certainly presents a strong case, but it is now the settled juris verte 
prudence of this court that it will issue writs of mandamus and prohibition to aL 
District Judges only in aid of its appellate jurisdiction. Were we in this form “ 
to decide that the District Judge could not sit to try such a case as is deseribed | 
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in the relator’s petition, we would be taking original jurisdiction of a question 
which has not yet been mooted before the District Judge; an exception to the 
jurisdiction or an exception to the mode of procedure should first be presented 
to the court which assumes to take jurisdiction in an improper case, and then, 
if overruled, the question may be brought regularly before us by prohibition, 
as in the case of Foute, 11 An. 187; non constat but that the District Judgy” 
on looking into the law and hearing the parties, will be of opinion that them 
is no legal warrant to be found in the statutes for such proceedings ao ane 
sought to be carried on by the complainant Rousseau. Y 
The case of the Succession of Whipple, 2 An. 236, is precisely.in pom : 
There the Supreme Court refused an application for a prohibition, because the 
question of jurisdiction had never been raised before the District Court, nit 
decided by it. See also the State v. The Judge of the Commercial Court, & 
Rob. 48. én 
Application refused. 
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~~ Mrs. Marcarer N. Layton v. Crry or New Or.eans. 






Asit respects municipal corporations it has always been held that the law of the State creating them 
and conferring upon their officers a part of the sovereign authority as mandataries of the govern- 
pent is not a contract, and, as a consequence, that the Legislature may modify such Acts of in- 


corporation at its pleasure. 
he Legislature had the power to abolish entirely the corporation of the former city of Lafayette, 


gatil it became incorporated in the city of New Orleans, and was finally protected as a part of the 
game by the Constitution of 1852. 

The Acts of the Legislature which, in consolidating the three municipalities and the city of Lafayette 
ander one government, directed that the debts of each, which were to be assessed by the city at 
large, should alternately be liquidated and paid by taxation of the inhabitants of the respective 
districts, in proportion to the burden which they imposed upon the new government by their res- 
pective debts, were not contracts. There was nothing to prevent the Legislature from changing 
its policy and providing, as was done by the Act of 12th March, 1856, that the taxes should be 
equal and uniform within the entire limits of the city. The statute complained of is a literal com- 

- pliance with the commands of the Constitution, and does not violate any contract or interfere with 
any vested right. 


4 PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A. W. Jourdan, for plaintiff and appellant. J. J. Michel, for defendant, 

Mernicx, C., J. The plaintiff’s counsel states his case as follows, viz: 

“The defendants have demanded the payment of certain taxes, known as 
the ‘consolidated loan tax,’ which is imposed for the purpose of paying the in- 
terest upon and ultimately liquidating the ‘consolidated debt’ represented by 
bonds, issued under the Acts of the Legislature of February 23d, 1852, by 
virtue of which Acts the three municipalities were consolidated, and the city 
of Lafayette annexed. 

“Plaintiffs have enjoined the collection of this tax upon the ground that 
as residents and property owners in the Fourth District, late city of Lafayette, 
their property can only be made to pay such a per centage upon property in 
the Fourth District as will raise the sum of fifty thousand dollars, the amount 
fixed bythe Act of 1852, as sufficient to pay the interest upon, and, ultimately, 
the debt of the city of Lafayette ; for which debt only, the real estate and slaves 
in the Fourth District are liable to contribute, so far as regards debts due at 
the date of the said Acts. 

“That said city of New Orleans, have assessed the tax at ninety cents on the 
one hundred dollars, being the same amount of tax imposed upon the other dis- 
tricis of said city, when in truth, and legally, the tax should not exceed sixty- 
three cents on the one hundred dollars, and that, by so equalizing said tax, 
plaintiffs and other property holders in the Fourth istrict, are made to pay 
the debts due by the ‘old city’ and by the three municipalities anterior to the 
consolidation and annexation. 

“Plaintiffs therefore allege that the ordinances and law assessing said con- 
solidated tax, and equalizing it, are in violation of the contract, and vested 
tights under the Act of 1852, and unconstitutional, ask that such be decreed 
by this honorable court, and that defendants be perpetually enjoined from col- 
lecting said tax. 

“Defendants answer by demurring to the petition of plaintiffs, aver that 
there is no cause of action, plead said exception as an answer, admitting the 
facts, and submit the case. ! 
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Naw Onveaxe. dismissing the suit. m4 


SUPREME COURT OF LOUISIANA, 


“ There was judgment in the District Court maintaining the dem a wa 

‘Plaintiffs have appealed, and ask that the judgment of the District Court : 
be reversed, and that the suit be decided upon its merits, the facts and evidence 
being admitted.” “2 

The statute complained of as unconstitutional is the Act of 12th March, 1856, | 
which makes it unlawful for the City Council to levy any tax whatever, — 
whether on real estate or slaves or movables, except the same be equal and 
uniform within the entire limits of the city. See Acts of 1856, 68, 69. 

It is alleged that this Act violates the contract entered into by the Legisl. 
ture with the different municipalities and the city of Lafayette, by the Acts of 
20th March, 1850, (p 156,) 23d February, 1852, (p. 42,) and particularly the 
Act of the same date, entitled “‘ An Act supplementary to an Act to consolidate 
the city of New Orleans and provide for the incorporation of the city of Ia. 
fayette and the city of New Orleans.” P. 55. 

These statutes while they consolidated the three municipalities and the tity 
of Lafayette under one government, called the city of New Orleans, directed 
that the debts of each, which were to be assumed by the city at large, should 
ultimately be liquidated and paid by the taxation of the inhabitants of the reg- 
pective districts in proportion to the burden which they imposed upon the new 
government by their respective debts, which the city was obliged to assume, 
The amount which was imposed upon the Fourth District, being the former 
city of Lafayette, was $50,000 annually. These Acts evidently were based 
upon the theory that it was right and proper that the inhabitants of each dis 
trict should be charged with their own debts, and that those which had been 
judicious and frugal in the management of their municipal affairs ought not to 
pay the debts of those which had been lavish and prodigal in their expen 
ditures. 

The statute of 1856 involves a different theory, viz: that it is just and right 
that the people at large should pay the debts of the delinquent districts, and ~ 
that they will derive an equivalent in the general prosperity of the city, in its 
improved credit, andthat those districts which by the new arrangement are 
more heavily taxed will also be benefited in the end by new improvements 
which must now be borne by the city at large. 

If the Acts of 1850 and 1852 were contracts fixing the amount each district f 
should pay, as alleged by the plaintiffs’ counsel, the Legislature was not at 
liberty to disregard its obligation and change its principles of action. But it 
may be pertinently asked if there was a contract with whom was it made? 
Not with the city of Lafayette, for the Legislature had the power until it be 
came incorporated in the city of New Orleans and was finally protected a5 8 

part of the same by the Constitution of 1852, to abolish it altogether. 

There was no contract made with the individuals comprising the city of le 
fayette, for they did not intervene in the proceeding, nor give an equivalent, 
nor stipulate in their favor that the State should surrender its power of tax 
tion. 

As it respects eninue corporations, it has always been held that the law 
of the State creating them and conferring upon their officers a part of the 
sovereign authority as mandataries of the government is not a contract, and, 
as a consequence, that the Legislature may modify such Act of ae 
at its pleasure. 14 L. R. 406; 5 An. 665. s 
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_ 4; Ifithhas the power to create, modify, or abolish, it has the power to provide =‘ Latox 
jn what manner the taxes shall be levied for their support, and how their debts wew Oceans. 
ghall be paid upon their dissolution. This is a discretion vested in the Legis- 
Jature, (with whom is vested the power of judging of the necessity of taxation) 
and nothing prevents it from changing its policy if it shall deem the necessities 
gfthe public so require. The courts can only interfere when it has over- 
" stepped the limits prescribed by the Constitution. 
_ But it is said that taxation must be equal and uniform. The statute com- 
ined of purports to equalize the taxes throughout the limits of the city, and 
+ of being opposed to the Constitution, is a literal compliance with its 
commands in this particular. 
The evil complained of is not a want of equality in the taxes but the reverse. 
It is that the city is burdened with the debts of the municipalities which the 
plaintiffs, as citizens of the Fourth District, think they ought not to be com- 
pelled to pay equally with the inhabitants of those municipalities who con- 
tracted them. 
Judgment affirmed. 









J. D. Weaver v. N. D. Marvet and C. Swnepicxer. 


Where ene endorses his name on a negotiable note with a space left in blank for the name of the 
person to whose order it was to be made payable to be afterwards inserted, and the maker sells 
the note in that condition without the blank space being filled, the holder cannot treat ‘the party 
who had thus endorsed his name as merely surety and hold him liable without notice of pro- 
test. 
It is not unusual to endorse promissory notes containing blanks to be afterwards filled up so as to 
make the party an endorser, and the note as te him is to be treated exactly as if it had been filled 
up before he endorsed it. ’ 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
T. A. Bartlette, for plaintiff and appellant. Waples & Dustis, for de- 
fendants. 
Voorntes, J. The defendants are sought to be made liable as sureties of the 
maker of the following promissory note : 
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“$365. New Orueans, March 15th, 1856. 
“Sixty days after date I promise to pay to the order of the sum of 
three hundred and sixty-five dollars, value received. 
H. Dononor. 


“Endorsed, N. D. Marvet. 
C. SNEDICKER. 


“Tt is admitted that Donohoe sold the note to Weaver in the condition in 
which it now is, with the endorsements thereon.” Further, “that the notice of 
"protest was not sufficient to hold the defendants as endorsers.” 
We do not think the defendants can be considered bound merely as sureties. 
"The cases on which the plaintiff relies to hold them liable as such, without 
notice of protest, appear to us to be clearly distinguishable from the one at bar. 
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SUPREME COURT OF LOUISIANA, 


Weaver ~ In all of those cases, reported in 4 M. R., 639; 3N.S., 659; 1JOL. R@je ae 

Maxvm. — 14 ibid, 386; 4 R.R, 161; 1A. R,, 248, 274; 2 ibid, 592; 4 ibid, 278; the 
notes declared upon had not been endorsed by the payees, in other words, the gt 
defendants were not parties to them. For in legal intendment the payee ig 
called the endorser, and so is every other person who successively puts hig 
name on the back of the bill of exchange or promissory note, and the person 
to whom it is then assigned or delivered is called the endorsee or holder. [tig ~ 
true in the cases of the Louisiana State Bank v. Senecal, 11 L. R. 80, and 
Leckie v. Scott et als., 10 L. R., 415, also relied upon, the defendants ag 
dorsers of accommodation paper were considered to be sureties. But in 
of these cases does the question appear to have been raised as to whether 
the rights and obligations of the parties were to be governed in other respecty 
according to the rules of the commercial law or not. But in the case of Jacoby 
v. Williams, 11 R. R., 187, where the defendants were accommodation ep 
dorsers, the court used the following language: ‘“‘ The suretyship between an 
accommodation endorser and the maker of a note exists only as between them. 
selves ; with respect to the holders, their liability must depend on the rules ap- 
plicable to negotiable instruments in general. The holder must, therefore, 
take the necessary steps to bind them, and they can avail themselves of any 
defence which might belong to a maker, or endorser, on business paper.” The 
doctrine thus announced was subsequently recognized by this court in the 
case of Braux v. LeBlanc, 10 A. R., 98, where Mr. Justice Ogden, as the organ 
of the court, said: “An accommodation endorser stands on the same footing 
with other endorsers, as to what is legally requisite to fix his liability.” In 
the case at bar, Donohoe was neither the payee nor endorser of the note sued 
upon. In receiving the note thus we think the plaintiff had good reason to 
consider the defendants as parties to it when endorsed by them, Marvel, the 
first endorser, as payee; and there was nothing to prevent him from filling up 
the blank by the insertion of the name of the payee. 

Judgment affirmed. 
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SAME CASE ON A RE-HEARING, 


Voormes, J. In refusing a re-hearing we will briefly add, that it is not 
unusual to endorse promissory notes containing blanks to be afterwards filled 
up, so as to make the party anendorser. In all such cases, as against him, the 
note is to be treated exactly as if it had been filled up before he endorsed it, 
and he will be bound accordingly. 

5 Cranch, 142; 4 Mass. R., 45, 55; 7 Cowen’s R., 336. 

It is, therefore, ordered, adjudged and decreed, that the re-hearing prayed 
for in this case be refused. 
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Where the consideration of a note due in presenti was the acceptance by the plaintiff of the maker’s 
draft payable at twelve months, by which the latter was enabled to purchase property—ZHeld : 
That the maker could not resist payment on the ground that the note was not immediately ex- 


igible. 
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Joun C. SHannon v. Streamer America and Owners. 





PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

T. B. Hart, for plaintiff and appellant. J. Ad. Rozier, for defendants. 

Srorrorp, J. We are not prepared to say that the District Judge erred in 
considering the surety on the attachment bond insufficient. The judgment 
dissolving the attachment must, therefore, be affirmed. 

The exception of prematurity of suit is clearly untenable as to the accounts 
embraced in the plaintiffs’ demand. There is no evidence of any fixed term 
of credit having been given, and the promises and letters relied upon are too 
indefinate to constitute an extension of time such as would be available in law 
to postpone aright of action. There seems to have been no consideration for 
acontract of the nature alluded to, and the fact that supposed promises sub- 
sequent to the date of the account are relied on by the appellant, shows that 
whatever credit was originally given had expired. 

The due-bill presents a greater difficulty. On its face it is payable on de- 
mand. It is not a contingent obligation. If it had a valid consideration, we 
do not perceive any good reason why it should not be exigible at the will of 
the plaintiff, according to its tenor. The consideration was an acceptance by 
the plaintiff of the draft of the defendants at twelve months, which enabled 
the latter to buy the steamboat America. By taking a note due in presenti for 
this acceptance, the plaintiff, perhaps, became absolutely bound on the accep- 
tance. At any rate, he could hardly be considered a mere accommodation ac- 
ceptor. He fiad received value for accepting. Nor are we prepared to say that 
if he were simply an accommodation acceptor, the parties might not lawfully 
so modify their contract as to give the acceptor the means of indemnifying 
himself so soon as he should find that he was in danger from the impending 
insolvency of the drawers. The defendants certainly meant something by 
giving the due-bill payable on demand; and, without intimating any opinion 
to the prejudice of third parties who may hereafter complain of this arrange- 
ment, we do not think it lies in the mouths of the defendants to deny their 
own contract, and to say that the due-bill is not now exigible. 

It is, therefore, ordered, that the judgment of the District Court dissolving 
the attachment sued out in this case be affirmed. And it is further ordered, 
that the judgment dismissing the suit be avoided and reversed, the petition re- 
instated, and the cause remanded for further proceedings according to law; the 
costs of this appeal to be borne by the defendants and appellees. 





















SUPREME COURT OF LOUISIANA, 





J. Rovaner v. L. Casret et al. * | 800 
The Code of 1825, on the subject of respite, has not introduced a new rule of counting the votes a 
the meeting of the creditors. The majority in number and amount is to be ascertained by ret 
erence to those admitted by the debtor upon the tableau. ( Ate 
The Legislature having apparently acquiesced in this previous construction of the law, which is ome S. 
proving the obligation of contracts, the court has less difficulty in adopting it. ae 
PPEAL from the Second District Court of New Orleans, Morgan, J. . <4 
J. & E. Burmudez, for plaintiff. L. Lyma, for defendants and appe. ot 
lants. The} 


Merrick, C. J. In the Code of 1808, under the title Respite, it is provided pe 
that “‘ the creditors who have not taken the oath, (at the meeting of the cred. 
tors,) cannot be reckoned in the number of the creditors who possess three . 
fourths of the debts.” - Page 438, Art. 4. Apa 

his provision of law is reproduced in the Code of 1825, in these words; 

“The creditors who do not make this oath, shall not have the right of yo 
ing, and their credits shall not be counted among those by which it is tol 
determined whether the respite is granted or not.” 3054, No. 5. 

Under the Code of 1808, it was held that those creditors placed on the bilan 
who did not appear at the meeting of the creditors and vote, should be counted 
among those refusing the respite. 3 N. S. 446; ibid 504. 

The question presented in the present case is, whether the provision of the 
Code of 1825 just cited, has introduced a new rule of counting the votes ; 
whether in counting the votes to ascertain the majority in number and amount, 
those at the meeting of creditors alone are to be considered, or whether the 
majority in number and amount is to be ascertained by reference to those at 
mitted by the debtor upon the bilan ? 

The point was made and the question appears to have been considered in thé 
case of Janin v. His Creditors, 8 L. R. 467, and the same construction way 
put upon the New as upon the Old Code in this particular. It is possible that 
we might have found some difficulty in arriving atthe same conclusion. Bub 
as the construction is one favoring the obligation of contracts, and as the le 
gislature has, since the abovementioned decision was rendered, passed a law 
amending Art. 3053 C. C., so as to give power to a majority of creditors if 
number and amount to bind the others, thus apparently acquiescing in the 
construction of our predecessors, we do not feel ourselves called upon to adopt 
a different construction of the Article in question. See Acts 18438, p. 51. 

Judgment affirmed. 
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Syccession OF Martin Bropericx.—On opposition of Spencer Frewp 
& Co. et als. to the tableau of distribution, 


Teh {steamboat is not an object susceptible of hypothecation under the laws of this Btate. 
? The Act of Congress regulating the mode of registering mortgages on vessels was not intended to 
One legalize contracts between citizens of the same State, made within the limits of that State, and 
intended to be executed there, which are contrary to the law of the State. 
The limitation of sixty days does not apply in the case of a privilege of a vendor of coal furnished 
to a steamboat when the coal had never been received on the boat, but was piled up on the bank 


of the river. 

The privilege of the vendor of the engine, boilers and machinery of a vessel, which form a compo- 
nent part thereof, is a privilege under Article 8204 of the Code, and is lost in the sixty days after 
the materials were furnished. 

Ajudgment obtained by the furnisher of such materials, with a lien and privilege, is not binding 
upon other creditors who were not parties to the judgment. 

An allowance cannot be made for the support of the minor heirs of a succession, under the Act of 
the 29th March, 1826, when such minor heirs are not creditors of the succession of their deceased 


parent. 
PPEAL from the Second District Court of New Orleans, Morgan, J. 
T. W. Collins, L. Eyma and R. M. Dyson, for appellants. Durant & 
Hornor, for appellees. 

Bucnanan, J. Spencer Field & Co., appellees, claim a privilege of vendor 
on certain coal found in this succession, and also a right of mortgage on the 
ferry-boat Two Brothers. 

Their privilege was allowed but their mortgage rejected by the judgment of 
the court below. They have answered the appeal, and pray that the judgment 
be amended in their favor by allowing them a right of mortgage upon the pro- 
ceeds of the Two Brothers. 

They offer in evidence an act under private signature, made at New Orleans 
the 18th July, 1854, whereby Martin Broderick, sole owner of the steamboat 
called the Two Brothers, of New Orleans, as per enrollment No. 100, granted 
atthe port of New Orleans on the 24th day of May, 1854, acknowledged him- 
self indebted to Spencer Field & Co., merchants of this city, in the sum of 
three thousand four hundred dollars, for coal furnished by said firm to the said 
steamboat, for which amount said Broderick had given nine promissory notes, 
dated the 18th July, 1854, and payable, monthly, from one to nine months 
after date, and in order to secure the payment of said notes at their maturity, 
stid Broderick mortgaged his said steamboat to the said Spencer Field & Co. 
until the final payment of said notes. 

Appended to the mortgage is a certificate from the Collector’s office of the 
port of New Orleans that this mortgage was presented for record at that office 
on the 18th July, 1854, and recorded in Book A, p. 77. 

The counsel of Field & Co. contend that under the constitutional power 
given to Congress to regulate commerce, and Congress having by the statute of 
29th July, 1850, (9th Statutes at Large, p. 440,) regulated the mode of regis- 
tering mortgages on vessels, and the registry of this mortgage having been 
made in conformity to that Act of Congress, this mortgage is valid and binding, 
and has the effect of incumbering the steamboat Two Brothers to the prejudice 
of third persons. . 
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SUPREME COURT OF LOUISIANA, 


The Act of Congress of 29th July, 1850, includes not only hypothecatign 
but all conveyances of vessels. Its expressions are (sec. Ist): “No bill of 
mortgage, hypothecation or conveyance of any vessel, or part of any yess k 
the United States, shall be valid against any person other than the 
mortgagor, his heirs and devisees, and persons having actual notice theres 


unless such bill of sale, mortgage, hypothecation or conveyance be record re 
the office of the Collector of the Customs, where such vessel is regis . 


enrolled.” = 

We regard this as a mere registry law. It certainly was never intended tj 
legalize contracts between citizens of the same State, made within the limig” 
of that State, and intended to be executed there, which are contrary to the ly 
of the State. And that this pretended hypothecation of the steamboat Two 
Brothers is contrary to the law of Louisiana is settled by many decisions, 
Malcolm & Wood v. Schooner Henrietta, 7 L. R. 490; Grant v. Fiol, 17L9 
158; Hills v. Phenix Co., 2 Rob. 85; Clark v. Laidlaw, 4 Rob. 845; Lam 
beth v. Vawter, 6 Rob. 127; Harrod v. Churchman, 4 An. 310. To the sam 
effect was the case of Wickham v. Levistones, decided by us in May, 1856, wi 
not reported. And we find, upon an examination of the record and brief ip 
the last mentioned case, that the mortgage of Hunneville Hill & Co. wpon th 
Steamship Cincinnati was duly registered under the Act of Congress, and tha 
its registry was specially set forth in the pleadings and argument of counsd, 
The District Court did not err in rejecting the claim of Spencer Field & 0b.% 
a mortgage upon the Two Brothers. 

Neither did it err in allowing them the privilege of vendor upon the cel 
sequestered by them and sold by the Sheriff. The identity of that coal with 
the coal sold by them to Broderick is proved by the witness Randolph. Neither 
does the limitation of sixty days apply to this privilege, as contended by coun- 
sel of appellants, for the coal sequestered had never been on board the Tw 
Brothers, but was at first in a flatboat, whence it had been removed on shor, 
and was piled up on the bank of the river near the ferry landing. 

The next matter of which the appellant complains is the allowance of a pritt 
lege of vendor upon the boilers, engine and machinery of the Steamboat ‘Tw 
Brothers, in favor of John Coleman, as subrogated to a judgment of Knapé 
Wade. The evidence shows that Knap & Wade sold the boilers, &c., to Be 
derick in March, 1854, and took in part payment his notes, endorsed by Ge 
man, at four ard six months, which were protested at maturity for non-paytiel, 
and suit brought against Broderick on October 2d, 1854. Broderick ol 
judgment on the 6th of the same month, “with vendor's lien oa 
upon the boilers, engine and machinery of the steam ferry-boat Two 
On the 11th October the steamboat, her machinery, tackle and apparel 
seized in execution and advertised for sale by the Sheriff. But this . 


seems to have been abandoned, for the boat was afterwards, to wit: on the 


January, 1855, sold by the Sheriff on an order of court obtained on the pet 
of the executors of Martin Broderick, who had died on the 24th October, 1 
Succession of Gaulden, 9 An. 205. 

Coleman has claimed, in an opposition which has been sustained by 


judgment of the District Court, the vendor’s privilege upon the proceeds of fit 


steamer Two Brothers, but it is very clear that it cannot be allowed. It is 
the judgment in favor of Knap & Wade recognized such a privilege, andit 
also true that Coleman has acquired all the rights of Knap & Wade 
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‘fheir judgment. But the engine, boilers and machinery sold by Knap & Wade Svoomssiox ov 
ere part of the materials of the vessel, and formed a component part thereof. ‘ 
Ty pivilege of Knap & Wade was a privilege under the 8204th Article of 
the Code, which was lost in sixty days after the materials were furnished. 
The judgment for a privilege is not at all binding upon the other creditors of 
Broderick, who were not parties to that judgment. 
The appellants are special mortgagees upon the real estate of the succession 
to an amount exceeding the proceeds of said real estate. And as there are no 
gpecial privileges upon said real estate, they can only be primed by general 
a privileges. Those general privileges are— 





Tw I 60ers snuseetnbeeneceses ncecenecasacesun $128 50 
Se PT cch nse eeeneseeensassieweesenessiesetetabbaned 1808 55 
LR OTE SNS Me 00 cccacccccncesenseoscesnceesaehion 243 380 
lak ith. Widows’ Homestead, $1000—deduct paid on account by execu- 

alin DT .k640h0 00000008 4008 sennannaeesseaceeni en ennnn 595 08 
an hth. Provisions for family of deceased during last six months....... 108 40 
fs in 

+ the $2883 78 


that The account shows that the net proceeds of movables and cash collected to 
nad. have been (exclusive of the proceeds of the coal, which was absorbed by the 
”. special privilege of S. Field & Co.) as follows: 


Di sinttseientroenseencseesaseteheuahseeneniiekanelen $740 99 
coal | ‘Flatboat, nt cab atistes hienanr hse sesame dekseene akeenehenan 56 60 
with En eR nee eee me Pe mE ane eerie: £90) 55 00 
‘ther | Steam I, 2D MII. os 40200 nncsessieneecntenndsqnent 1818 18 
com § Hire of slaves and rents............0.seseeeeeceerceeeeeeeeenee 424 18 
) Two OUR LTE. 
hore $3094 95 
It is thus seen that the general privileges may be satisfied in full without 
prin: qeroaching upon the immovables. 
Two The application for an allowance of fifty dollars a month to the minors Bro- 
vap & derick, in addition to the portion allowed under the Homestead Act, was pro- 
| Bee petly rejected. ‘ 


This application was grounded upon an Act of 29th March, 1826, (Bullard & 
Curry, 497, 498) section 10. The Act in question only applies.to minors who 
mecreditors of the succession of their deceased parent. It is not pretended 
thatthe minors Broderick have any such claims. The allowance made them 
uder the Homestead Act of 1852 is predicated upon a state of facts inconsis- 
tent with the application now made on their behalf. It strikes us as being 
both unjust to their father’s creditors and unwarranted by law to cumulate in 
their favor, those two statutory remedies. 

Itis, therefore, adjudged and decreed, that the judgment of the District Court 
beamended by rejecting the opposition of John Coleman, claiming the privi- 
lege of vendor upon the proceeds of the steamboat Two Brothers; and that, as 
thus amended, the judgment be affirmed; the costs of the lower court to be 
paid by the succession and those of appeal by the appellee, John Coleman. 
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SUPREME COURT OF LOUISIANA, 


Haypen & Bancrort v. Toe Hers or H. M. Suir. 


Where the right to the unexpired term of a lease, together with the movables on the premises, were 
sold under an execution against the lessee, and the leased premises were afterwards destroyed by 
fire—Held : That the purchaser had no right of action against the lessor for the repetition of the 
rent which had been paid to him on the distribution of the proceeds of the sale. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

Race & Foster, for plaintiffs and appellants. Durant & Hornor, for & 
fendants. 

Voorntes, J. Charles Cottingham, it appears, leased of defendants certain 
premises for the term of one year, from the Ist of November, 1853, for which 
he stipulated to pay them the monthly rent of $111 663. 

Having absconded, the movables found on the premises, together with his 
right to the unexpired term of the lease, were seized under different attach. 
ments and afterwards sold under an execution on a judgment in favor of J. 
Bach & Co., the movables producing $2,141 98, and the unexpired term, of 
which the plaintiffs became the purchasers, $112. On the distribution of the 
proceeds, the defendants received, in advance, the full amount of their rent, 
ending the 1st of November, 1854, and the plaintiffs retained in their hands 
the price of adjudication of the unexpired term, as the first attaching creditors 
thereof. Shortly after the judicial sale, to wit, the 4th of June, 1854, the 
leased premises were destroyed by fire. The present action is brought against 
the defendants for the repetition of the rent thus paid from the date of the de- 
struction of the premises, until the expiration of the stipulated term of the 
lease. 

* The mere statement of the case, it seems to us, clearly shows the action to 
be groundless. The plaintiffs by the adjudication, it is obvious, only acquired 
the right of Cottingham as lessee, burdened with the conditions or obligations 
implied by law. We think it would be unreasonable to conclude, as being in 
legal contemplation, that the rent thus prepaid should, in the event of the dis- 
truction of the property, enure to their benefit as vendees of the unexpired 
term of the lease. To hold that the claim for rent erroneously paid in advance 
also passed by the adjudication, cannot, we think, find any sanction in the 
law. ‘The lease was at an end not only by the adjudication guo ad Cottingham, 
but by the destruction of the property. C. C. 2667; 11 An. 433. Hence the 
sum thus erroneously applied to the payment of the rent, in advance, out of 
the forced sale of the movables must be considered as a debt due to Cotting- 
ham, and not to the plaintiffs. 

Whether there was any error in the distribution of the proceeds of that sale 
or not, and what effect such distribution may ultimately have on the rights of 
the parties, are questions upon which we refrain from expressing any opinion. 

Judgment affirmed. 

Sporrorp, J., took no part in this case. 
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C. & J. M. Tare v. Samvet Garvanp. 


The Act of the Legislature of the 5th March, 1852, having fixed the prescription of the accounts of 
y merchants and all other open accounts at three years, whereas the prescription was previously 
¥ ten years, when more than one-third of the time required for the prescription under the former 


jaw had elapsed— Held ; that the account sued on was prescribed after the lapse of two years 
two-thirds of the time required under the new law) from the date of the promulgation of 
the statute to the institution of the suit. 


The Act of the Legislature of 1848 abolishes the distinction between residents and absentees in mat- 
ters of prescription. 


n PPEAL from the Fourth District Court of New Orleans Reynolds, J. 
Elmore & King, for plaintiffs. Steele and Hamner & Hays, for de- 
fendant. 

Bucuanan, J. The plaintiffs were in 1847 and 1848 the factors in New Or- 
jeans of the firm of G. 7. Williams & Co., tobacco manufacturers in Lynchburg, 
Virginia, of which firm defendant was a partner. 

The petition alleges that, on the 15th February, 1848, by a mistake and error 
on the part of plaintiffs, they paid G. 7. Williams & Co. six hundred and 
seventy-three dollars and forty-seven cents. In an account which is annexed 
to the petition, and which is referred to as making part of the petition, it is 
charged that this amount of $673 47 was paid defendant’s firm, in plaintiffs’ 
acceptance of the draft of George T. Williams & Co. in favor of Turner and 
Burwell, at four months date, due and paid February 15th, 1848, the same 
being the suspended debt due by Samuel M. McLean. 

The plaintiffs further allege in their petition and annexed accounts, that they 
committed an error to their own prejudice of thirty-six dollars in an item on 
the debit side of an account current rendered by them to defendant's firm on 
the 11th July, 1848. 

And now the plaintiffs sue the defendant, by citation served on the 7th April, 
1855, for reimbursement of these two sums thus erroneously paid, and omitted 
to be charged, in February and July, 1848. 

Defendant pleads the general issue and the prescription of five and ten 
years. 

The evidence shows, that George T. Williame & Co. drew upon plaintiffs a 
draft for fifteen hundred dollars, which was accepted by plaintiffs, and was by 
them paid at its maturity, the 15th February, 1848. But it is also proved, 
that the the plaintiffs charged defendant’s firm with the amount of this ac- 
ceptance and interest in the account current of the 11th July, 1848, rendered 
by plaintiffs, and that the same has been thus refunded to plaintiffs. 

As to the error of thirty-six dollars which appears in the same account cur- 
rent, in the charge of P. H. Prout & Co's. note due 18th October, 1847, and 
not paid, we think it covered by the plea of prescription. By the Act of 5th 
March, 1852, (No. 118 of the Session Acts,) the prescription of the accounts of 
merchants, and all other open accounts, was fixed at three years. Before that 
statute the prescription of such an account as this was ten years. From the 
date of the account current to the date of the promulgation of that statute, a 
period of three years and eight months intervened. More than one-third of 
the time required for prescription had then elapsed. Under the statute of 1852 
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SUPREME COURT OF LOUISIANA, 


thirds of the prescription time as reduced thereby—and those two years ¢ 
pired in 1854, a year before the institution of this suit. ’ 
By the Act of 1848, page 60, the distinction between residents and absentess 
in matters of prescription was abolished. 
The judgment of the District Court is, therefore, reversed, and judgment i 
rendered in favor of defendant and appellant, with costs in both courts, 


this account became prescribed, therefore, by the lapse of two Years—or tye) 
qo 


Sporrorp, J., concurring. I concur in the judgment, because I think the 
whole claim of the plaintiffs is barred by prescription. 

The basis of the suit is an account. It is an open account, because it has 
never been stated or acknowledged expressly or impliedly by the defendant 
It comes within the meaning of the 2d section of the Act of March 5th, 1852, 
(p. 90,) by which it is declared that the prescription of all other open accounts 
the prescription of which is ten years under the existing laws, shall be three 
years. Giving the items of this account their proper date, the whole account 
is prescribed. The fact that the defendant resided in another State of the 
Union did not suspend prescription during his absence. He did not conceal 
himself, but his domicil was known to the plaintiffs who were constantly in 
correspondence with him. See McMasters v. Mather, 4 An. 418. 


Vincent & Co. v. J. Ganpotro.—B. A. Dryer, Garnishee. 


Compensation rests upon good faith. 

An assignee, for the purpose of distributing a fund which is the common pledge of one’s creditors, 
cannot offset his own debt (the character and terms of which he does not disclose) against a por- 
tion of the common fund thus entrusted to him. 

The fund is liable to attachment in his hands at the suit of the creditors of the assignor. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Charles A. Taylor, for plaintiff and appellant. Emerson & Huntington, 
for garnishees. 

Sporrorp, J. The plaintiffs have appealed from a judgment discharging the 
garnishee, Dryer, on his answers. 

He acknowledges that he had funds in his hands belonging to the debtor, 
Gandolfo, to an amount sufficient to satisfy the claim of plaintiffs, but under 
the following circumstances, which he contends authorize him to compensate 
what he has against a debt due him by Gandolfo. He says that “on the 8th 
November, 1856, the said Gandolfo, on condition that his creditors should give 
him a discharge from the debts and obligation which he owed to them respec- 
tively, conveyed and assigned to said creditors certain rights, chattels and 
effects. Judah Hart and respondent were appointed assignees to receive and 
dispose of said property, and distribute the avails among the creditors pro rata. 
The property was sold by Messrs. Blache & Leaumont, and the proceeds, 
amounting to $2460 53, were paid into our hands. Of this amount the sum 
of $470 50 has been applied by us to the payment of privileged creditors of 
said Gandolfo, leaving a balance in our hands for distribution of $1989 06. 
Attachments to the amount of $1400 have been laid on said money in the 
hands of said Hart and myself in the following suits, &c., and the balance 
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says he is entitled to retain to satisfy his claim against said Gan- 
‘if, amounting to about $720. Respondent further says that said Hart, 
paving declined to act any further as one of the assignees aforesaid, delivered 
up to respondent the possession of said money ; respondent is ready to distri- 
bute the same a8 soon as the attachments aforesaid are removed.” It is stated 
in the printed argument of appellee’s counsel that the creditors did not accept 
the assignment. 

Under these circumstances it is apparent that the respondent got and retains 
the money only in a fiduciary and confidential capacity. He styles himself an 
sssignee for the purpose of distributing a fund which is the common pledge of 
Gandolfo’s creditors. To offset his own debt (the character and terms of which 
he does not disclose) against a portion of this common fund intrusted to him 
for a specific purpose would be a violation of good faith, and compensation 
rests upon good faith. The case of Bogart, Williams & Co. v. Egerton, 11 
An. 78, is in point. See also the recent case of Morgan v. Lathrop, ante, 257. 

It is ordered, that the judgment of the District Court be avoided and re- 
yersed; and it is now ordered and decreed that the plaintiffs, Vincent & Co. 
do have judgment against the garnishee, B. A. Dryer, for the sum of four hun- 
dred and twenty dollars and eighty-two cents, with five per cent. interest 
thereon from December 29th, 1856, until paid, and the costs of suit in both 
courts. 


LOE EEO sow _E__ 


Succession oF ALETHEA SHROPSHIRE. 


There is no prescription of obligations of individuals for the security of stock subscribed and un- 
paid, so long as the liquidation of the company continues. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
W. F. Kernan, District Attorney, for the State, appellant. E£. P. Ellis 
and J. B. Smith, for appellees. 

Bucuanan, J. The Clinton and Port Hudson Railroad Company, an insol- 
vent corporation, represented by Bythel Haynes, liquidator, has opposed the 
final account of administration of John Collins in this succession, and claims 
to be recognized as a creditor of the same for the sum of three thousand and 
seven hundred dollars, with interest and special mortgage on certain lands. 
This opposition was dismissed on an exception that Mr. Haynes had been des- 
tituted of his office of liquidator of the said insolvent corporation, by judg- 
ment of the District Court. 

It was admitted on the trial of the exception, that an appeal was pending in 
the Supreme Court from the judgment of destitution. That appeal was de- 
cided by a judgment of this court rendered on the 20th of April ultimo, re- 
versing the judgment of destitution. Mr. Haynes stands, therefore, before 
this court perfectly competent to represent the rights of the Clinton and Port 
Hudson Railroad Company, for the purpose of enforcing all claims against the 
debtors of the said company. 

His opposition is based upon an authentic act passed before John Morgan, 
notary public of the parish of East Feliciana, on the 26th of September, 1838, 
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Svocession AW whereby James H. Shropshire and his wife, Alethea Collins, ackne 
themselves jointly and severally bound for the payment of a subscription of | 
thirty-seven shares, amounting to three thousand and seven hundred dollars, jy 
the capital stock of the Clinton and Port Hudson Railroad Company, and 

for the payment of any loan that said company might grant thereon; and for: 
further security to said company or assigns, the said Shropshire and wig 
jointly mortgaged and hypothecated to the said company or assigns, two seyy 
ral tracts of land, particularly described in the act, which act is the evideng 
of a personal as well as real obligation on the part of the deceased Mrs, 

shire; obligations legalised by the 20th section of the amended charter of the 
company. Session Acts of 1834, page 120. It does not appear that any por. 
tion of the subscription of James H. Shropshire, to the stock of the Clinton 
and Port Hudson Railroad Company has ever been paid; and it is admitted, 
that he is dead and his estate insolvent. , 

The plea of prescription made by the administor, is untenable. There ig) 
prescription of obligations of individuals for the security of stock subscribed 
and unpaid, so long as the liquidation of the company continues. See Jack 
son Railroad Company v. Estlin, 12 An. 184. 

The opposition of the liquidator must be sustained ; but the property mort 
gaged does not appear to have been sold by the administration of Mr. Shrop 
shire. At least, its proceeds do not figure upon this account, in such a form 
that they can be recognised. 

The State of Louisiana, by its District Attorney and Auditor, intervened in 
this litigation, when the District Court had ruled the liquidator incompetent t 
stand in judgment; and filed an opposition, to the same effect that he had 
done, claiming that the State was subrogated to the rights of the Clinton and 
Port Hudson Railroad Company. The court dismissed this opposition also, 
and the District Attorney took an appeal. 

The appellee has moved this court to dismiss the appeal of the State; but 
it is unnecessary to examine the grounds of this motion, because we under 
stand the interests of the two opponents to be identical; and our judgment 
sustaining that of the liquidator, will enure to the benefit of the State ass 
creditor of the company. * 

It is, therefore, adjudged and decreed, that the judgment of the District 
) Court upon the opposition of Bythel Haynes, liquidator of the Clinton and 
Port Hudson Railroad Company, be reversed; that the account of administt 
tion herein filed, be amended by placing thereon the Clinton and Port Hut 

son Railroad Company as a creditor of this succession, for the sum of thre 
thousand and seven hundred dollars, without prejudice to the mortgage right 
of said company, under the notarial act of the 26th of September, 1838, be 
i fore John Morgan, notary public in East Feliciana; and that the costs of this 
opposition and appeal be borne by the succession. 
Chief Justice Merrick recuses himself, having been of counsel in similar 
cases. 
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be E. Wotr r. Dantet Wor r, her husband.—Price, Watsn & Co., 
Third Opponents. 


Although there can be no sale without a price in money, it does not necessarily follow that the act is 
yoid because it wants this requisite of a sale; if there be no just cause for declaring it null, it 
* may exist in another form as an exchange, a donation or a pledge. 

The vendor himself is not permitted to question the sale he has made, unless he has reserved a 
gounter-letter, or relies on the answers of his adversary te interrogatories on facts and articles. 
Neither can any third party question the same without showing not only that it is simulated or frau- 

dulent, but that it is also injurious to such third person who complains of it. 
{here is nothing immoral in using the contract of sale as security for money advanced or to be ad- 


vanced. 
{he title of owner, under such a contract, must necessarily embrace that of pledge, and enable a 


party clothed with the legal title to protect himself for advances, on the expectation of which the 


sale was made. 
A pledge, as well as a mortgage, may be made to secure an obligation not yet risen into existence. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
M. Grivet and C. Roselius, for plaintiff and appellant. Wolf & Single- 
ton, for appellees. 

Merrick, C. J. This case will be best understood by a statement of facts 
in the order in which they occurred. 

On the 29th day of June, 1855, Daniel Wolf, by an act executed in the 
presence of two witnesses and a notary public, made a formal act of sale of a 
house and certain lots, and certain other real estate in the city of New Orleans, 
to Price, Walsh & Co., for the nominal sum of $10,000, acknowledged in the 
act to have been paid. The plaintiff, Anza EZ. Wolf, made herself a party to 
the act of sale and renounced in favor of the purchaser her tacit mortgages 
and privileges. 

On the second day of July, the said Daniel Wolf sold to the same vendees, 
by another notarial act, a negro woman and certain household furniture, and a 
carriage and horses, for the ostensible sum of $4212. The wife also signed the 
act renouncing, as in the former instance. The property purported to be sold 
belonged to the community existing between Wolf and wife. 

On the first day of October, 1855, D. Wolf & Co. owed Price, Walsh & Co. 
$14,029 92, and on the 30th of the same month, they owed $21,757 64. This 
amount appears to have been subsequently increased by the payment by Price, 
Walsh & Co. of certain bills due to the vendors to D. Wolf of the furniture. 
Wolf, who traded in Mexico, left the house where he resided, which was on 
one or more of the lots sold to Price, Walsh & Co., on the fifth day of July, 
1855, taking his wife with him. Mrs. Wolf returned on the 19th of October, 
and then removed from that place to the Florence House. 

When Wolf left for Texas, Samuel Lockhart had charge of the house and 
furniture for him. Lockhart subsequently, on being informed that the’ pro- 
perty belonged to Price, Walsh & Co., received his wages from and held the 
property for them. 

On the 13th day of February, 1856, Anna E. Wolf instituted a suit for a 
divorce against her husband, and joined Price, Walsh & Co. as co-defendants, 
alleging that said acts of sale were null and void, and were never intended as 


_ abona Jide sale, no value having been received for the same. She prayed that 


67 










SUPREME COURT OF LOUISIANA, 


Price, Walsh & Co. “‘be made parties to test the validity of the two x 
sale.” F 
The court having made an order allowing the plaintiff one hundred & df ily 
dollars a month alimony, on the 24th day of March, 1856, she issued. an ¢ exe - 
cution under which she caused to be seized “all the goods, chattels, | 
tenements, rights, credits, bills of exchange and promissory notes and | 
perty of every kind whatsoever in the hands of Price, Walsh & Co,,.” and: 
pounded interrogatories to them on facts and articles, on the third day 
April, 1856. 

On the 16th day of April, Price, Walsh & Co. answered the in 
in which they denied being indebted to Daniel Wolf, but on the ‘ 
swer that Wolf was indebted to them in a sum of over $20,000, and =a 
are upon his paper for over $30,000 more; that they refused to make these 
advances for Wolf, unless he would make an absolute sale of his 
specified in the two acts of sale to them, that the sale was made in 
secure them any advance they might make; that as soon as Wolf Pe 
them the money they have advanced, a portion of which was advanced to 
notes secured by the vendor's privilege on some of the property contained 
the acts of sale, they will re-transfer said property to said Wolf; but 
that is done, they hold it as security for their advances, and that they suppose 
the property worth not over $10,000, if it is worth that much. 

After the filing of the answers to the interrogatories, a new fleri facia 
issued for the succeeding instalment of alimony, and on the third day of May 
the Sheriff seized, under the first writ, the household furniture sold to 
Walsh & Co., then on the premises sold them, and in the custody of Semud 
Lockhart, as their agent. On the 22d day of May, Price, Walsh & Co, inter, 
vened as third opponents, claiming the proceeds of the sale. The furnituy 
brought, after deducting costs, $1054. | 

The matter in controversy is the right to this fund. The Judge of the lower 
court awarded it to Price, Walsh & Co., and the plaintiff appealed. 

The only question of fact in the case, about which the parties differ, is ast 
who had possession of the movables at the time the seizure was made. 

We think Price, Walsh & Co. must be considered as the possessors of the 
personal as well as real property, for the following reasons : ' 

1st. They bought by notarial act, which prima facie gave them the posse 
sion of the real estate, and the movables were in their house. ©. C. 2455. _ 

2d. Samuel Lockhart says expressly, that at the time of the seizure of the 
property, he was keeping it for Price, Walsh & Co. His language is: «Whe 
the Sheriff seized the property, I was keeping it for Price, Walsh & Co.” ~ 

The plaintiff considered the property in the possession of Price, Walsh & 0 
when she brought her suit to “test the sale” and when she propounded d 
interrogatories to them, their answers confirming such possession. 

The appellants raise the following questions of law in this case. rap 

tain : rm 
1st. That the pretended sale of the property by Daniel Wolf to Prig 

Walsh & Co., was a mere simulation ; no price was paid, nor is it p 

that any price was agreed upon. 
2d. That Price, Walsh & Co. have no privilege, for in the first place 

have no act of pledge, and in the second place, even if the simulated act: 

sale could be considered as # diguised act of pledge, it is null and void for waat 
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W sctual delivery, possession being the essence of the contract, and also be- § Wour 
cause there was no existing principal obligation to which the contract of pledge Wor. 
could attach. 

“gd. That the renunciation of the mortgage by the wife produced no effect. 
“We have already said that we think that Price, Walsh & Co. had the pos- 
session of the property at the time of the seizure. We will consider the legal 

with reference to this fact. 

1 It is true there can be no sale without a price in money, but it does not 

necessarily follow that an act is void because it wants one of the essential re- 
ites of asale. If there is no just cause of declaring it null, it may exist 

in another form, as an exchange, a donation, or pledge. Rhodes v. Rhodes, 10 
LR. 85; Williams et al. v. Sch. St. Stephen, 1 N. 8. 417; 2 N.S. 22; 2 Rob. 
101, But as the vendor himself is not permitted to question the sale which he 
has made, unless he has reserved a counter-letter or interrogates his adversary 
under oath on facts and articles, so also can no third party question the same 
without showing both that it is not only simulated or fraudulent, but that it is 
also injurious to the party complaining. 1 N. S. 166; 2 Rob. 94; 18 L. R. 
988. Neither does it follow, because parties have clothed their contract in one 
form instead of another, that it will not avail in either. There is no such 
penalty declared by the law-giver, and the courts cannot supply it. Then is 
there anything immoral in using the contract of sale as the security of money 
advanced or to be advanced in good faith? We think not. The Civil Code 
has itself traced certain provisions of law in regard to sales with a power of 
redemption. See Art. 2545 et seg. If the vendor chooses to trust so much to 
the vendee as to make him a sale of the property without any security for the 
price, we know no law to prevent him. As he may make an absolute donation 
of his property, saving the rights of parties injured, we see no reason to declare 
anact void because the vendor has contented himself with a false cause, a 
fictitious price, instead of inserting the true cause of the contract. C. C. 1894. 
The act, therefore, on which Price, Walsh & Co. rely, being clothed in the 
form of « sale, they stand before us prima facie as possessing the highest title 
" to the property known to our law, viz, as absolute owners of the entire thing 
with all its accessories. 

IL It is true that Price, Walsh & Co. have no act of pledge eo nomine ; 
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: nevertheless, as has just been observed, they have the absolute ownership of 
4 the thing, the dominium which includes the jura in re. Their higher title of 
i owner will enable them to hold so much of the thing or its price as is due them, 
7) against any person who secks to deprive them of the same by an inferior title. 


1N. 8.417. The title of owner must necessarily embrace that of pledge, as 
the pledgor can dismember or carve this lesser interest out of his right, and 
still have a right existing in the thing, as against the pledgee. Mackeldey 
book 1, No. 239, P. Speciale. But it is said there was no existing principal 
obligation to which the pledge can attach as accessory. When Daniel Wolf 
coveyed this property to Price, Walsh & Co., nothing remained in abeyance. 
The property became (so far as all the world was concerned) the property of 
Price, Walsh & Co. If they had sold it toa bona jide purchaser, he would 
have held it; if they had mortgaged or pledged it, the mortgage or pledge 
would have been good. Clothed as they were with the legal title, there was 
nothing which prevented them from continuing so to hold to protect themselves 


ia & 


for the advances made by them, on the expectation of which the sale was made. 
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A mortgage may be made to secure an obligation not yet risen into ex : 
and we find no principle of law which prevents a pledge being made for g, 
same purpose. 3259, 3251 C.C. We think, therefore, that in the preset 
instance, Price, Walsh & Co. may be considered as possessing under 

solute title as pledgees of the property, and that the proceeds must firstiy 


applied to the extinguishment of their debt before it can be applicd to the exg — 


cution of the wife, considered as a third person. 

IIL As the husband is the head and master of the community, and ag he 
had the power to pledge or sell the effects of the community, or even 
the movables by particular title, without the assent of the wife, we have co. 
sidered the case without reference to the renunciation of the wife made in the 
two acts of sale. C. C. 2373. 

Inasmuch as Price, Walsh & Co. have, as just observed, a better title to the 
proceeds of the property, in virtue of the acts of sale in their favor, than has 
the plaintiff under her garnishment and seizure, the judgment of the “ 
court must be affirmed. 

Judgment affirmed. 

Sporrorp, J., dissenting. Price, Walsh & Co., third opponents, dang a 
privilege upon the proceeds of certain furniture, which has been seized and gold 
under execution upon a judgment obtained by Anna FE. Wolf v. Daniel Wolf, 

The sole question then is, did Price, Walsh & Co. have a privilege upon the 
seized furniture at the date of the seizure? and, guoad this question, they are 
plaintiffs and must prove their case. 

To say that they were owners of the furniture, would be to contradict ther 
own allegations and to give them more than they ask. By submitting to the 
seizure and sale, by claiming a privilege on the proceeds, and by the whole 
tenor of their opposition, they have admitted, and are concluded by the admis 
sion, that the furniture was the property of the seized debtor. 

Now, have the opponents a privilege? Privileges are stricti juris, and exist 
only in cases for which our law has made express provisions, and then only by 
virtue of an exact compliance with the requisites of the law to create a pritk 
lege. 

The only modes by which the opponents pretend to have acquired a privilegs, 
are two: first, by paying the vendors who sold the furniture to Wol/, and thu 
becoming subrogated to the vendors’ lien, and, secondly, by pledge. 

On the first point, there is no proof to authorize for a moment the inference 
of a subrogation to the vendors’ privilege. 

On the second, the proof is far from satisfactory. There is no act of sale 
The act of sale proves nothing, for it is acknowledged to be a sham. Theat 
swers of Price to the garnishment, which he offered in evidence on the oppast 
tion, do not, in my opinion, establish a valid contract of pawn. They prow 
no definite principal obligation, which is essential to support the auxiliary ca 
tract. They establish no delivery of the furniture. The witness Lockhart 
does not, to my mind, prove any delivery of the furniture to Price, Waleh@@e 
All his testimony must be considered together, and, so considered, fails ® 
show such a tradition as is essential to constitute a pawn. 

My impression is, that the judgment should. be reversed and the open 
dismissed. 


Voorntes, J., concurring. ait 
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¥. M. McInrosx v. Mercuants’ aND Pianters’ Insurance Company— 
On opposition of AnceLtropt & Barrus. 


he decision in the case of McIntosh v. Merchants’ and Planters’ Insurance Co., %h An. 408, that 
the guarantee notes belonging to the company were not liable to be seized and sold fer the benefit 
of a single creditor, re-exmined and affirmed. 

The refusal of the court in that and in the present case, to apply the privilege accorded by Art T22 
of the Code of Practice, turns upon the particular facts of these cases, the assets having a pecu- 
liar character and destination, rendering it impossible to make them the subject of an ordinary 
seisure, at the instance of a creditor of the company. 

The charges for professional services in the settlement of insolvent estates, ought to be in propor- 
tion to the results of the liquidation. 


PPEAL from the Fifth District Court of New Ovsleans, Augustin, J. 
Durant & Hornor, for plaintiff. G. Schmidt, for opponents and appel- 
lants. 
Bucnanan, J. Angelrodt & Barthe prosecute this appeal upon two 
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Ist. The refusal of an allowance of a privilege to themselves, for the amount 
of the judgment debt of the company to them, for which they had (previously 
tothe commencement of these proceedings in liquidation) made a seizure under 
fi. fa. of all the assets of the company, being sundry guarantee notes, so styled, 
subscribed by various persons in favor of the company. 

24 The allowance of three thousand dollars to Messrs. Durant & Hor- 
nor, counsel of the liquidator, for professional services rendered in the liqui- 
dation. 

The point of law involved in the first of these questions, has been settled in 
the decision of this court upon a former appeal, reported in 9th Annual, 403, 
after careful and protracted consideration, with the unanimous concurrence of 
the court, although there was a difference of opinion upon other questions then 
atissue. The learned counsel of the appellant has not convinced us that our 
former decision on this point was erroneous. For the purpose of preventing 
P. misapprehension as to the extent that that decision bas the authority of prece- 
dent, it is, however, necessary that we should add, that the refusal to apply the 
4 privilege accorded by the 722d Article of the Code of Practice to the seizures 
effected by the judgment creditors of this insolvent Insurance Company, be- 
fore its affairs were put into the hands of a receiver under a judicial order, 
turned upon the peculiar facts of the case. We held, in the case quoted, that 
the assets thus seized had a particular character and destination which rendered 
itimpossible to make them the objects of an ordinary seizure at the instance 
of any creditor of the company, while the company was transacting business 
under its charter. The reasoning of the court upon that subject is entirely 
applicable to the seizure of Angelrodt & Barthe ; and the difference in the facts 
sufficiently accounts for the apparent difference of the doctrine from that of the 
case of Goubeau v. The Nashville Railroad Company, in 6th Robinson, and 
the other cases quoted in appellants’ brief. 

Upon the 2d ground of appellants, the allowance for professional services of 
counsel of liquidator, the total amount of receipts shown by the tableau of dis- 
tribution, is $11,877 62, against which the law charges (including the attor- 
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Insurance Co. $66,920 69, due twenty-seven creditors, after five years of litigation, 
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ney’s fee complained of) are $5,569 25 ; leaving $6,808 87 to be divided f 





The forty-seven suits mentioned in the judgment of the District Court, 


having been instituted by the receiver, were suits on promissory notes a: 3 


the maker, for all of which the same printed form of petition might haves 
ficed, with blanks for names, amounts and dates. 

At all events, we cannot too often repeat that the charges of the p 
in the settlement of insolvent estates, should bear some sort of roportion ty 
the results of the liquidation. 7 

We think one thousand dollars a reasonable remuneration to the counsel Fi 
the liquidator, under the circumstances. 

It is, therefore, adjudged and decreed, that the judgment of the 
Court be amended by reducing the fee of the counsel of the liquidator, Mery 
Durant & Hornor, for professional services, to one thousand dollars, and that 
the costs of the opposition of Angelrodt & Barthe, and of this appeal, be borne 
by the mass. 
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Stanis.as Weser v. Louis Covussy, f. m. c., et al. 


The warrantor, who is not represented by counsel at the trial, is not bound by admissions made by 
the other parties of the contents of notarial acts not produced in evidence. 

When the defendant in a petitory action is evicted from land upon which he has for several years 
paid the taxes, the writ of possession should be suspended until the taxes are refunded tothe 
defendant as negotiorwm gestor of the plaintiff. 

Under the Code of 1825 the purchaser, in case of eviction, can recover from his vendor only. alk 
increase in the value of the property as the parties had in contemplation at the time of the 
sale. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
J. Livingston, for the city of New Orleans, appellant. G. Duplention 
for plaintiff. Z. Filleul, for defendant. 

Bucuanay, J. This is a petitory action for a lot of ground in the Second 
District, late First Municipality, of the city of New Orleans. The plaintiff and 
defendant both trace title to the same source—the late corporation, Munic- 
pality No. One—the former by auction sale of the 2d March, 1837, confirmed 
by notarial act of the 22d of the same month to Manuel Harris, the latte 
by notarial act of the 25th March, 1846, to Paulin Durel. ad 

Defendant called in warranty his vendor, Charles Gustave Durel, who called 
in warranty his own vendor, Widow Jean Ursin Durel, who called in war 
ranty her vendor, Paulin Durel, who called in warranty the city of New Or 
leans, as succeeding to the obligations of the late Municipality No. One. 

The case was tried in presence of the counsel of plaintiff and of defendant 
alone, as appears by the record; the city, who is appellant from the judgment 
rendered, not being represented at the trial, a fact which is material, because 


much of the evidence, and indeed all that portion of it which ie 


upon the city, is supplied by admissions made on the trial of the contents) 


notarial acts which were not produced. These admissions are only binding @® 


the parties who made them, and do not bind the appellant. 
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The appellant was opposed in interest to both the plaintiff and the defendant. 
Both those parties were bound to make out their case by legal proof; the plain- 
tiff in order to have judgment against defendant, and the defendant in order to 
have judgment over against his warrantor, the appellant. Now had such legal 

been offered in the absence of the warrantor, as the case appears to have 
been regularly called for trial, the warrantor could not be allowed to take ad- 
yantage of his absence to repudiate the effect of such legal evidence. But an 
admission by counsel of plaintiff and defendant of the contents of authentic 
gets, which could easily have been produced, is a very different thing. The 
warrantor had a right to have those muniments of the titles of the parties pro- 
duced on the trial and spread on the record as the only legal evidence of his 
contracts, and of the confliction of the titles of the parties. His adversaries 
had no authority to admit away his case. 

The court below gave judgment in favor of plaintiff for the land claimed, as 
having the oldest title, and gave judgment over against the four warrantors of 
defendant, in the order above named, the city being the last, for two hundred 
and eighty-five dollars, being the price which defendant had paid his vendor, 
with twenty-five dollars for taxes paid, and one hundred and fifty-dollars dam- 
; ages for the increased value of the lot. The city alone has appealed, and a 
; careful examination of the case has satisfied us that the judgment is in several 
respects erroneous, and that the city is entitled to a nonsuit. 

The amount of the price for which the appellant, as last warrantor, is con- 
demned, is taken from a copy of a notarial act of sale from C. G. Durel to de- 
fendant, annexed to defendant’s answer. But if we look at the description of 
7 the land conveyed in that sale we find that it is just double the quantity which 
is claimed by the plaintiff. Plaintiff's petition calls for a lot at the corner of 
. Broad and Dumaine streets, fronting twenty-nine feet and eight inches on 
Broad by one hundred feet on Dumaine. But the sale from C. G. Duwrel, an- 


A nexed to defendant’s answer, calls for three lots at the corner of Broad and 


Dumaine streets, each lot having a front of thirty-four feet four inches on Du- 
maine street by a depth of fifty-nine feet four inches, which is exactly equal to 
two lots of twenty-nine feet eight inches front on Broad street by a depth of 
J one hundred feet. But even if this were otherwise, and if the land from which 
defendant is evicted were the very same quantity which he purchased from 
Charles G. Durel, this would only establish Ais right to recover $285 from Ais 
vendor. It would be no criterion by which to establish the sum to be paid by 
Widow Durel to Charles Durel, or by Justin Durel to Widow Durel, or by 
the city of New Orleans to Justin Durel. Each of those parties would be only 
bound to restore the price which he, she or it had received, not the price which 
his vendor, or the vendee of his vendor, had received. 6 N. S. 559. 

Now there is nothing in the record, given in evidence or not given in evi- 
, dence, nor even in the admissions on trial to which we adverted above, 
giving us the least description of the quantity of land sold by any of the 
last three warrantors, including the appellant, nor of the price received by 
any of them. 
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evicted. These were paid by him for the benefit of the plaintiff, if the 
plaintiff was the owner of the property. Instead of being charged against 
defendant's warrantors it should have been charged against plaintiff, and 
the writ of possession suspended until it was refunded to defendant, as 


Again, as to the taxes paid by the defendant upon the land from which he. 
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negotiorum gestor of plaintiff. It would truly be very convenient for 
Coussy. owner of swamp lots around New Orleans to suffer another person (who pa. 
haps had acquired them at a tax sale) to pay the taxes from March, 1844, 
to December, 1855, and just before the ten years’ prescription had 4 
to step in with his petitory action and recover the land free of all arrears of 
taxes. ei 












The judgment for $150, or upwards of fifty per cent. upon the cost of . 
lot, as damages for increase in its value since its purchase by defendant, a The cla 
warranted by law. The Code of 1825 has omitted the provision of that | ped 
1808, which entitled the purchaser to recover from his vendee, in case of erie. the 
tion, the increased value of the thing sold since the sale. See 9 L. R. 5g, Be 

. ‘ . . the a 
The only increase that can now be allowed is such increase as the parties had iis th 
in contemplation at the time of the sale. 13 L. R. 150. Besides the evidence char 
on this subject of increase is only applicable to the last sale of this p 
There is no ground in the record for doubting the good faith of the appellant A’ 
or any other of the warrantors. a 

It was perhaps unnecessary to remark upon the amount of the judgment 1. 
against the warrantors, for in fact there is no case of warranty made out against pa 
the appellant. In the first place the plaintiff did not offer in evidence his ow, 
title. He describes it in his petition as annexed thereto. But he contented ae 
himself on the trial with the admission of defendant that he (plaintiff) had 
purchased the land, the names of the vendor and the notary, and the date of 
the sale. - 

The copy of the act annexed to the petition was withdrawn from the record - 
by plaintiff’s counsel after the appeal was taken, as appears by a receipt at the os 
foot of the petition. No copy of the paper is, therefore, in the record. There follo 
is no proof of plaintiff’s title as against the appellant. F 

Secondly, the the title of the defendant, though annexed to her answer and “J 
copied in the transcript, was not offered in evidence on the trial; nothing but 8 
an admission of plaintiff, which, like that of plaintiff in favor of defendant, “J 
entered into no particulars except the names of the notary, the seller and the 1 
purchaser, and the date of the sale. “p, 

As to the three other warrantors, Mrs. Widow Durel, Paulin Durel and the “L 
city, the conveyances from them respectively were neither annexed to the calls 
in warranty nor offered in evidence. The record shows nothing in relation to 
them except admissions of plaintiff and defendant, precisely similar in form te I 
those already mentioned. . 

It is, therefore, adjudged and decreed, that the judgment of the District by 
Court, so far as it concerns the city of New Orleans, appellant, be reversed, Juc 
and that there be judgment in favor of the city of New Orleans, appellant ces 
called in warranty herein, as in case of nonsuit, with costs in both courts. of 

the 
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Succession or Grorce Fou.xes. 









The commission of the curator of an estate cannot be calculated upon debts included in the inven- 
tory, but either fictitious in character or exaggerated in amount. 

The claim of the widow under the Homestead Act of 17th March, 1852, yields to the claim of the 
minor whose tacit mortgage dates from a period antecedent to the passage of the Homestead Act. 

The claim of the widow under the Homestead Act, is snperior to all privileges created previously to 
the death of the husband and subsequently to the passage of the Act, except that of a vendor. 
Her privilege yields to funeral expenses, expenses of last illness, and law charges growing out of 
the administration and settlement of the succession. 

it's the duty of the representative of an estate, upon the rendition of an account, to support every 
charge against the estate by a proper voucher. 






















PPEAL from the Second District Court of New Orleans, Morgan, J. 
Durant & Hornor, for R. Howes, tutor, opponent and appellant. Ben- 
jamin, Bradford & Finney, for curatrix. 

Bucnanan, J. The minor children of John Foulkes, deceased, have a legal 
mortgage upon the property of the deceased George Foulkes, who was their 
tutor, for the sum of six thousand and fifty-six dollars, with interest, by judg- 
ment of court; which mortgage, by the terms of the judgment, took effect 
from the 20th December, 1848, the day that George Foulkes qualified as their 
tutor. OC. C. 354. 

The widow of George Foulkes has rendered a final account of her adminis- 
tration as curatrix ; from which account it appears that the estate is insolvent. 

The present tutor of the minor children of John Foulkes opposes the three 
following items of the account of administration : 

First, The item— 

“Johanna K. Foulkes, curatrix, commission .............-..... $ 242 50” 

Second, The item— 

“Johanna K. Foulkes, her widow’s portion..................... 1000 00” 

Third, The item— 

8 os cand wecmbeeeenn sane eal $4112 80 
“Less fees and expenses of sale and notarial fees........ 391 40 
——— $3721 40” 
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L. Of the curatrix’s commission : 
Article 1187 of the Civil Code declares: “If, at the rendition of this account 
; by the curator to the Judge, at the end of the year after his appointment, the 
Judge is satisfied that the succession is entirely settled, and that it is not ne- 
' tessary to prolong the administration, he shall allow the curator a commission 
of twoand a half per cent. on the amount of the inventory of the effects of 
the succession, or of the portion by him administered, deducting the bad 
debts.” The petition accompanying this account styles it “a final account and 
tableau.” The commission of $242 50 charged, is 2} per cent. on the total 
amount of the inventory, which is $9701 04. But it appears from the account, 
compared with the inventory, that there is a portion of the property comprised 
in the inventory, viz, cattle, estimated at $470, and a cash balance in bank of 
$8 17, which is not accounted for. 

Again, the inventory comprises two active debts or claims of the estate, 
which are stated as follows : 


68 
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enna o A bill against Mr. J. Y. Egatia for ...... 2... ccc ccc csc cccncens $4 






A bill against the Police Jury of Algiers, for................... ids 
: Rt : ~ and D 
The aggregate of which two claims is............. ME og the 

But the account shows that these two claims have been collected as : 
follows: From the Police Jury..................000. $287 47 b 
ee ee oe as a ed 290 00 . ae 
Biacpdiceckecsecnascuneeee srry gH 
ond = more 
Showing an exaggeration in the inventory, of .................. $1553 & Thi 


Now, it is not to be presumed that the curatrix collected less from these tresk 
debtors of the succession than was due. Indeed, it appears from the account yh 
that one of them (the Police Jury debt) was collected by suit. It follows, = 





therefore, that no commissions are due for the $1553 65, which was eXagger. s 
ated and fictitious. For a fictitious debt is, most strictly speaking, a bad debt; * 

and bad debts are to be deducted, say the Code, in calculating commissions, office 

We deduct, therefore, from the charge for commissions of curatrix, wh 

1st—Two and a half per cent. on $470 00............0ceeceeeees $11 % ~ 

2d—Two and a half per cent. on $1553 65..............0.0ceeeee 88 83 ram 

ae 1 

won 

And we charge the curatrix, 3d, in deduction of her commissions, ' 

with the cash balance in Bank of Louisiana not credited in the ac- “ 

8 all aR Ponta et Cis AP REE as ie ener ts eee a ne RS DAE r 8] 
a woul 
es arte!» $58 ud 


For which amount the first ground of opposition is sustained. 

II. The evidence in regard to the circumstances of the widow and curatriz, ade 
is, that she has no property, and makes a living by sewing. She is, therefore, dt 
within the terms of the widow’s Homestead Act of 17th March, 1852. But he a 
claim under that law cannot be allowed to come in competition with thatd 
the minors of John Foulkes, whose tacit mortgage dates from a period antec 
dant to the passage of the Homestead Act. See the case of Taylor's Succession, 
10 Annual, 509; also Milne v. Schmidt, decided May term, 1857. 

It is argued that the widow’s privilege under the Homestead Law outranks 
all other privileges. But this is erroneous. Our construction of this lw is 
that the destitute widow’s portion primes all privileges created previous to the 
death of the party, and subsequently to the passage of the Act of 1852, except 
that of a vendor: but that it yields to funeral expenses, expenses of last iF 
ness and law charges growing out of the administration and settlement of the 
succession. For if the contrary doctrine were held, the absurd consequence 
would follow, in case the movables were not sufficient to satisfy the widow's 
homestead and the general privileges, that the latter, being preferred overall 
mortgages, might be thrown back upon the proceeds of immovable property, 
to the prejudice of mortgagees, who yet, by the age of their mortgages, were 
superior in rank to the widow’s homestead, and would have been preferred o 
it in a contest for the proceeds of the immovables. = 

The second ground of opposition is sustained, so far as it relates to Fadi : 





ference given by the account to the widow’s homestead over the minors 
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UL The third item of the account opposed by the appellant, is the deduction Soca | or 
made from the gross proceeds of the real estate for “‘ fees and expenses of sale, 

gpd notarial fees, $391 40. ” This item is clearly inadmissible. Two bills, that 

ofthe notary who made the inventory of this estate, and that of the auc- 

tioneers who made the sales of its effects under the orders of court, are jumbled 

up in one lumping charge. The note of the evidence, on trial of opposition, 

informs us, indeed, that $250 of this charge are for account of the notary, and 

$i41 40 for the auctioneer. But no items, no particulars, are furnished, any 

more on trial than in the account filed. 

This is not the way that an officer of the court should account for funds en- 
trusted to him in his fiduciary capacity. The 6th section of the Act of 1855 
to regulate and define costs and fees, (Session Acts, page 163,) says: “ No per- 
gon shall be bound to pay any costs or fees until the officer claiming the same 
shall deliver to the person against whom the fees may be charged, an explicit 
fee bill, signed with the officer’s name in full, officially, and on payment the 
officer shall be bound to give a receipt on said fee bill, if so required.” Here 
we have the statutory form of a voucher for the payment of fees to officers 
whose fees are fixed by law, when such payment has been made by a party 
who is bound by law to render an account. And the propricty of enforcing 
that law appears in this case. For we find, by an inspection of the record, that 
the legal fees of the notary for the original and for a copy of the inventory, 
would not have exceeded thirty dollars; and that the legal commissions of the 
auctioneer, for selling the property of which the proceeds figure in the account, 
would have been about the same sum. But certified bills of particulars, which 
would have alone enabled us to say precisely how far this charge exceeds the 
Th rate fixed by law, are wanting. 

It seems that the notary paid over to the curatrix the proceeds of sales, with 
a deduction of a round sum, without specifications, for his own fees and those 
of the auctioneer; that the administratrix received this payment precisely as 
it was made, and reports it, in the same form, to the court. No voucher ap- 
pears in the record in the shape of a notary’s bill or an auctioneer’s bill of any 
kind. This is a palpable evasion of the law, which, if encouraged, will make 
the fee bill a perfect nullity. And it would be a premium upon negligence and 
a precedent of evil example, if we referred the case back to the administratrix 
for an amendment of the account in this particular, 

The District Judge directs the notary’s bill to be reduced to his legal feea, 
but does not say what those legal fees amount to. The record affords imper- 
fect data for ascertaining those legal fees of the notary, and still more imperfect 
for those of the auctioneers. The judgment in this form can certainly never 
be the basis of an execution, nor do we see how we can render it more definite, 
It was the duty of the administratrix to have supported every charge against 
the estate by a proper voucher; to have made that plain which she has in- 
volved in perplexity and obscurity. Not having done so she cannot be allowed 
to retain the funds of the estate in her hands until she shall produce vouchers 
upon which we can act understandingly. This ground of opposition is sus- 
tained. See 11 An. 435. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed ; that the account and tableau filed by the curatrix of 
of this succession be emanied by reducing the commissions of the curatrix to 
the sum of $183 76; that the net proceeds of movables, and the moneys col- 
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—— or lected according to said account, amounting to $1308 64, be applied tothe. 


ment of the following general privileges: 
1st. Funeral expenses, (unopposed, see C. C. 3160, 3161,): 





DT nieccasadakonipends eo4neesecneeeeees $132 00 
Darcithbeonedsesnnseesee vacensoesoneene 112 16 
EE adn ecceengevesspeeeseseens 69 50 
——— $313 6 
2d. Law charges: 
A. s ceeceinasdentecanee ae $24 20 
Fe GR vc cccccsvenvisacacs 94 25 
° ” ™ Br na a eateiat amie aia aia 20 50 
ws = vs Oe eT 60 80 
- ” - ahr ca alae an ag ia 58 35 
“ ” = Pi, iaieamamad tm enierd 19 65 
” _ > Tn: dahil hasta sp ecmiam ania 4 50 
6 diet ekc debit heeteeenereenes 78 10 
CN OE GRIER. 2. coc cscccvcccccecssess 183 76 
i CE, ccwvnndnetssecesewenesss es 500 00 
Attorney of absent heise... ........cccccccccese 25 00 
PE hvcancncosbedessade Kanedseseconae 16 00 
————- $1085 ll 
8d. Expenses of last illness—doctor’s bill..................4.. 50 00 
$1448 77 


That tke deficiency of movables to pay the general privileges above specified, 
being $140 13, be paid and satisfied out of the proceeds of real estate, being 
$4112 80; that the surplus of the proceeds of real estate, after satisfying said 
privileges, being $3972 67, be paid to the opponent and appellee, Robert Howes, 
tutor, in satisfaction pro tanto of the legal mortgage of the minors Foulke 
upon the property of the deceased George Foulkes, as fixed by judgment of 
the’Second District Court of New Orleans. It is further ordered and decreed, 
that the credit or deduction of $391 40, made by the curatrix for fees and ex- 
penses of sale and notarial fees, be rejected and disallowed, and that the charge 
of the curatrix of $1000, for widow’s portion, be also disallowed, the proceeds 
of movables being exhausted by preferred charges above mentioned, and those 
of the immovables by the preferred claim of the minors Foulkes. It is lastly 
decreed, that the costs of the District Court be defrayed by the succession, and 
those of appeal by the curatrix, appellee. 

. Sporrorp, J. The property of the succession consisted of immovables, al 
of which were acquired before the passage of the widow’s Homestead Act of 
March 17th, 1852, (p. 171,) and of movables, all of which were acquired since 
the passage of that law. The minors’ tacit mortgage of course rested on the 
immovables alone. 

Now suppose that, on the day of the passage of that law, and before its pro 
mulgation, George Foulkes had died, it is plain that, however hard we might 
deem the law, the funeral charges, judicial charges, expenses of the last illness, 
wages of servants, &c., privileged generally on movables and immovables, 
would have ranked the minors’ tacit mortgage, and been paid out of the m 
movables by preference thereto, there being no movables. 
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: i Svocession 
‘Jt was competent for the Legislature to change the law and to create a new or 


which should surpass all others; but in the Succession of Taylor, 10 
‘An. 509, we held that the widow’s Homestead law was only intended to operate 
ively, that is, it did not prejudice the claims of prior creditors to be 

‘4 out of funds arising (as in that case) from the sale of property which the 
deceased owned prior to the passage of the Act. 

The same rules of interpretation which dictated that decision compel me to 
the conclusion that property acquired or made after the promulgation of the 
Act of March 17th, 1852, should submit to the dominion of the laws in force 
at the time of its acquisition. Thus and thus only can the rights of all parties 
be harmonized. 

The movables (out of the proceeds of which the necessitous widow prays to 
be paid her privileged claim) were the product of her husband’s earnings whilst 
a law was in force which assured her that in case of his death the sum of $1000 
should be paid to her, “in preference to other debts except those for the ven- 
dor’s privilege and expenses incurred in selling the property.” 

I find myself unable to discover in these plain and unambiguous words any 
other meaning than that the Legislature intended thereafter, and out of acquisi- 
tions thenceforward made, to secure the indigent widow a little bounty in pre- 
ference to every species of adverse claim, except that of the privileged vendor 
of the property thus acquired, and that which must arise from the cost of sell- 
ing the property to pay her. Because I think they ought not to have given her 
a preference over funeral charges, law charges, &c. I cannot say they did not. 
Nor do I see that the minors are injured by the operation of a law which left 
their rights, as they existed at the time of its passage, intact. 

Iam, therefore, compelled to dissent from the judgment just pronounced. 


es 


TazoporE Bruyine v. New Orteans Canat and Banxine Company, 


The apparent servitude of passage or right of way is an appurtenance of the property sold, and 
any sale implies, without its being expressed, a warranty against acts of the vendor, that would 
prevent or interfere with the full enjoyment of the thing sold. 

Any citizen aggrieved by a public nuisance, is entitled to an action of damages against the offend- 
ing party, especially if such nuisances involves also the breach of a private warranty. 

Usurpations and wrongs to private rights of property, cannot be justified by considerations ef bene- 
fit to commerce, and the right of expropriation offBrivate property can only be exercised accord- 
ing to the forms of law. “ 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Larue & Whitaker, for plaintiff and appellee. Benjamin, Bradford & 
Finney, for defendants. 

Bucnanan, J. On Wednesday, the 23d day of April, 1845, and the suc- 
ceeding days, the defendants offered for sale at public auction at the Arcade 
Exchange in Magazine street in New Orleans, through Hewlett & Cenas, auc- 
tioneers, 400 lots of ground situated in the continution of the suburbs Saulet, 
Tacourse and Delord, in the rear of the city and adjoining the canal of the de- 
fendants on both sides. This auction sale was made according to lithographed 
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plans, which were exhibited to the bidders and which are in evidence: 


rida Landing, Derbigny, Claiborne and Cypress streets. Lot No. 1, 


the corner of Florida Landing and Claiborne street; and lot No. 2, toning 


on Florida Landing adjacent to lot No. 1, were adjudicated (with others) tg 

George W. Martin. The defendants, in a notarial act of sale nanaell before 
McCay, notary, on the Ist of May, 1845, in pursuance of said adjudi 
conveyed to said Martin the said two lots of ground, by the above 

together with all the privileges and appurtenances thereunto belonging. 

The lots thus sold, having come, by several mesne conveyances, into the pos. 
session and owncrship of Richard W. Collins, were by him sold, on the 14¢y 
May, 1849, to the present plaintiff, together with all the appurtenances tints 
said lots belonging, or in anywise appertaining, with a special transfer to the 
plaintiff of all the vendor’s rights and actions of warranty against all the few 
mer proprietors of the property conveyed. 

The premises thus purchased have been improved by plaintiff, who hag’ 
erected thereon a dwelling house and grocery, and has ever since occupied thé 
same. 

The evidence establishes without dispute, that the defendants, long subse: 
quently to the sale made by them to Martin, as aforesaid, and about the time 
that plaintiff acquired the property, have enlarged their canal at the junetion 
of Claiborne street and Florida Landing, by excavating a basin in the form of 
a half moon, on the northern margin of the canal, and extending across the 
whole width of Florida Landing, which has thus been appropriated by defen 
dants to their own use, by converting it from land into water, and from a pub 
lic highway, as represented on the plan by which they sold the property now 
occupied by plaintiff, into a navigable canal and harbor for vessels. This is 
not only an usurpation of soil dedicated to public use, but a manifest violation 
of the defendants’ obligation of warranty under the public sale of the 23d of 
April, 1845. 

The dedication of the soil of Florida Landing, as far back from the river as 
the plaintiff's property, and much farther, to the public use as a street, was 
made by defendants in the most solemn and authentic form. The recitals in 
the deed to Martin show, that the lots sold formed part of a tract of land pur- 
chased by defendants from Madame Louise Delord Sarpy, wife of Dominique 
Frangois Burthe, by act before Stringer, notary, on the 28th of May, 1881; 
and that the division of the tract into squares and streets, according to the de. 
scription in the deed, was by plan made by George 7. Dunbar, surveyor of 
the Second Municipality, on the Ist of February, 1845, which is adopted by 
the vendors, and of which plan the lithographic plans in evidence are extracts. 
Those lithographs and the parol evidence on trial, show moreover that Florida 
Landing is a prolongation or continuation of Julia street towards the swamp 
in the rear of the city. The entire obstruction of Florida Landing by the de 

fendants, therefore, impedes necessarily, the drainage of the city, by cutting 
off the discharge of all the water that is carried down the gutters of Julis 


street ; for it is proved the defendants do not allow this water to drain into 


their canel. Accordingly, the witnesses on both sides prove that the water 
which comes down Julia street in rains is thrown off, laterally, through Mag- 


nolia, Vine and Willow streets, into Cypress street, which is thus mae, 


drain two streets instead of one, and that the consequence is an inundation 
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“4 snd.a stagnation of water, highly prejudicial to the health, comfort and inter- _Bauxmta 


etof the citizens in the neighborhood of Florida Landing. 

The city council, as guardians of the public property, was memorialized 
many years ago by individuals who represented that the public rights were in- 
yaded by the excavation of the basin in question; but the committee on streets 


- gpd landings, to whom the subject was referred, having reported unfavorably 


upon the memorial, nothing was done. 
We are not disposed to say, because the decision of this cause does not re- 
it, whether the initiative in the abatement of the nuisance of an obstruc- 
tion of the public highway, is exclusively reserved to the city council, or 
whether proceedings might not be commenced for that purpose by individual 
citizens who were aggrieved by the nuisance. But we assert, without hesita- 
tion, the right of any citizen so aggrieved, to an action in damages against the 
offending party, especially if, as in the present case, the public nuisance in- 
yolves also the breach of a private warranty. A street is every valuable to the 
ietor of land adjoining it, as a passage for ingress and egress to his pro- 
perty. The defendants sold to the author of plaintiff’s title, the land with all 
itsappurtenances. As an illustration of the meaning of this phrase, another 
deed by these defendants to John Hoey was given in evidence, conveying other 
jots in the same square fronting on Florida Landing, at the corner of Derbig- 
ny street. The defendants sell to Hoey the lots, according to Dunbar’s plan, 
together with all the rights, ways, privileges and appurtenances thereunto be- 
longing, or in anywise appertaining. 

The description of what was sold is here more full, but it is substantially the 
same. The apparent servitude of passage or right of way, is clearly an appur- 
tenance of the property ; and it is scarcely necessary to add, that in Louisiana 
every sale implies, even without its being expressed, a warranty against acts 
of the vendor that would prevent or interfere with the full and perfect enjoy- 
ment of the thing sold. 

The learned counsel for the defendants argues that his clients were justified 
in appropriating Florida Landing as they have done, because, by the ninth 
section of their charter, (Session Acts 1831, page 44,) they had the right of 
expropriating land to the width of one hundred and twenty feet on each side 
of their canal, which (by the 8th section) was to be sixty feet wide ; and be- 
cause, by the 26th section of the charter, the land thus acquired by forced 
sale or otherwise to the extent of 120 feet on each side of the canal, shall be- 
long to the State of Louisiana in thirty-five years from the date of the char- 
ter. 
It seems to have escaped the attention of the learned counsel, that the ninth 
section expressly reserved in its concluding clause to the proprietors of lands 
appropriated, a right of communication with the canal, and with the said route, 
and this in the whole extent of said lands, which shall be considered as ripa- 
rious to said canal. 

The right of way is here expressly reserved to the adjacent proprietors, even 
over lands expropriated ; and that, to the magnificent extent of one hundred 
and twenty feet. For the charter says, that their lands shall be considered 
riparious ; that is to say, the intervening space between them and the canal 
(120 feet) is assimilated to the banks of a navigable river, of which a promi- 
nent legal characteristic is, that their use is public. OC. C. 440. Apart from 
this consideration, however, the argument derived from the ninth section of the 
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charter, has no force, because the defendants do not occupy towards vill 
the attitude of a claimant of land for the purposes of their charter under that q 


section. 

The charter granted by the Legislature on the 5th of March, 1881, obliged 
the corporation to construct, within the space of six years from the Passage of 
the act, a canal of certain dimensions from some part of the city or suburbs 
of New Orleans, above the Gravier canal (Poydras street) to Lake Pontcha, 
train, with one or more basins, and a sufficient breakwater to facilitate the in. 
gress and egress of vessels; and for the accomplishment of this object, the 
corporation was authorized to acquire lands adjoining the route of the cang 
by contract, or by a certain form of expropriation therein prescribed, 

Now this record shows us that in May, 1831, two months after the passage 
of the charter, the defendants acquired by contract from Mrs. Burthe, land, 
including the lots now possessed by plaintiff, adjoining the route of the 
toa much greater extent than 120 feet on both sides of it ; through which 
lands thus acquired, we must presume that the canal was dug within the giz 
years succeeding the charter, or before the 5th of March, 1837; for otherwise 
the charter, by its terms, would have been forfeited. Eight years after the 
completion of the canal, the defendants carve sundry lots and streets outef 
the land acquired by them from Mrs. Burthe, leaving a margin for a landing 
and public street on the north side of the canal, (Florida Landing,) of 108 feet 
according to the witness Harrison. 

Three years after this operation, or eleven years after the completion of the 
canal, and seventeen years after the acquisition of the 120 feet (and upwands) 
from Mrs. Burthe, the defendants commence excavating the soil of Florids 
Landing for the basin or half moon, of which the plaintiff complains. What 
relation has this to the power and extent of expropriation vested in the com 
pany by the ninth section of its charter? That power had been exercisedand 
exhausted. Besides, it may be very reasonably objected that, if this be am 
expropriation under the charter, the forms required by the ninth section have 
not been observed. The company required the land, and its servants simply 
took it. 

Much evidence has been taken in relation to the benefit to commerce of the 
half moon in question. This we regard as entirely foreign to the matter ati® 
sue in this suit. Usurpations and wrongs are not to be tolerated upon any 
such considerations. We recognize no power, either in the defendants ori 
this court, to take money out of one man’s pocket and put it in another's, m@ 
less in the enforcement of legal obligations, according to the forms of law. 

We think the judgment appealed from has done justice. It is, therefor, 
affirmed, with costs. 
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Revsen M Gipson v. Hurcuins & Vavenan. 






tis only the possessor in good faith, believing himself to be the owner, who can recover from the 
true owner the value of ameliorations inseparable in their nature from the soil. 

Aithough a settler upon public lands who hopes to obtain a title under the preémption laws is not a 
trespasser, he has no claim against a patentee of the Government for the ameliorations made upon 
the land of which he has had the use. He has no claim against the Government for the value of 
the improvements made, and the assignee of the Government takes the land free from any lia- 


bility. 
Amere settler, even with the hope of preémption, until he actually makes his entry, has no title, 


and improvements made by him on public land are presumed to be for his own benefit and at his 


own risk. 
The case of Hemkin v. Overly affirmed, and the cases of Pierce v. Frantum, 16 L. 422 ; Kellum v. 
Rippey, 8 Rob. 138, and Williams v. Booker, 12 Rob. 258, so far as Inconsistent with the present 


opinion, overruled. 


PPEAL from the Ninth District Court for the parish of Concordia, Cooley J. 
Stacy, Snyder, Shaw, Sparrow, and George Eustis, for plaintiff and ap- 
pelant. A. N. Ogden & Stansbury and York, for defendant. 

Srorrorv, J. This is a petitory action for a tract of land belonging to what 
is commonly known as the “Bringier Grant.” A patent from the United States 
Government issued in 1853 to the assignees of the original grantee, in pursuance 
of a judgment which they had obtained against the United States under the 
special laws allowing the institution of suits for such purposes. 

The plaintiff holds under a sale made to effect a partition between all the co- 
proprietors of this claim. We see no such defect in the plaintiff’s title as 
would preclude him from succeeding in a petitory action against a mere pos- 
sessor without title. 

But the defendant contends that the plaintiff’s authors, Curry and Garland, 
relinquished all claim to such portions of the grant as were in the possession of 
actual settlers who would be entitled under the laws of Congress to a preémp- 
tion if the land had been subject to entry. The defendant, Vaughan, claiming 
to have been in this category of persons, insists that the plaintiff by this act of 
his authors, is estopped from asserting title against him. 

The relinquishment alluded to is embraced in a letter to the Register and 
Receiver of the Land Office at Monroe, dated in January, 1842. The expressions 
of Curry and Garland in this letter were as follows: “ You will observe that 
itis not our purpose to interpose any obstacles against any persons who had a 
5 good preémption right previous to our purchase who may not have paid it out » 
of your office, we only desire in such cases to be notified of the application se 
that we may make opposition if necessary to protect our rights. We know 
who are in good faith entitled to preémption rights, and only desire to be pro- 
tected from illegal claims. You will please to take notice that Messrs. McGuire 
¢ Ray are authorized to act as our agents in the premises, and whenever an 
application is made for preémption within the limits of our claim we request 
you will notify them or one of them. In making this relinquishment in favor 
of innocent purchasers and actual preémptors, we do not intend to be under- 
stood as relinquishing any right or claim for indemnity that we may have on 
the United States, to give us an equal quantity of land elsewhere, or to pay us 
for the lands so sold by you or your predecessors.” 
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This relinquishment must not be extended beyond its plain import. °} 
terms it could only inure to the benefit of such persons as availed 


of it by an actual entry under a preémption claim. The defendant does me 


pretend to have so located any part of the land in dispute. If an offer 
ever made in his favor by Curry and Garland, (which is not altogether 


he has constantly rejected it. There never was a contract between hin and 


them, and there is no estoppel. 


4 


The appellee’s prayer for a reversal of the judgment in favor of the plaintif 


must, therefore, be refused. 


The plaintiff has appealed, and complains of that portion of the verdictiang 


judgment which awarded to the defendant the sum of six hundred and 

eight dollars “for the enhanced value of the land” by reason of the improv. 
ments made upon it by the defendant’s deceased brother, under whom he holy 
These improvements, as they are called, consisted in clearing, ditching, &e)@ 
such areliorations as the settler made with a view to enable himself to mig 
crops and reap fruits from the land. 

The right of a possessor to recover of the true owner for ameliorations i. 
separable in their nature from the soil cannot, it appears to us, be recognized 
in any case, unless the possessor was at least a possessor in good faith, believing 
himself to be the owner. The mere possessor is presumed to have made sych 
changes for his own amelioration, and to have received a sufficient reward ia 
the immediate benefit which he reaps from the enhanced production of the 
soil. Perhaps the true owner would have preferred that the primitive forest 
should remain. Perhaps the ditching will not suit the purposes for which he 
wishes to use the land. To place the real proprietor at the mercy of a posse 
sor in bad faith by requiring him to pay the latter who has, without just ap 
thority, changed the face of the land for selfish purposes of his own, does nét 


accord with those rules of law which give the dominion of the soil to the pre’ 


prietor only, or to one who has a right to consider himself a proprietor for the 
time. An intruder may recover such expenses as are necessary for the pre 
servation of the thing. A negotiorum gestor may recover what he has spent 
in doing the business necessary to be done for another, even without a ma 
date. Itisa general rule of equity, that no one should enrich himself # 
another’s expense. But this doctrine must not be stretched so far as to let 
intermeddler recover for wilfully doing what was not necessary to be done, & 
what the owner might not wish to have done, and what the law did mt 
require to be done. If an intermeddler goes to expense with the single view 
of benefiting himself and reaps the benefit, he cannot demand a reimbursement 
for his time and trouble from the person upon whose property he has intruded, 
by suggesting that he too has been incidentally benefited. 

The question now arises, was the defendant in good faith when he made the 
alleged improvements on the land recovered by the plaintiff. ‘The possess 
in good faith is he who has just reason to believe himself master of the thing 
which he possesses, although he may not be in fact, as happens to him who 
buys a thing which he supposes to belong to the person selling it to him, but 
which in fact belongs to another.” C. C. 3414. . 


“The possessor in bad faith is he who possesses as master, but who assume 
this quality when he well knows that he has no title to the thing, or that hie 


title is vicious and defective.” C. C. 8415. 
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E "Beis a bona jide possessor who possesses as owner by virtue of an Act 
‘“aficient in terms to transfer property, the defects of which he was ignorant 
—@f? 0. 0. 495. 
The defendant does not show that he ever possessed under a title transla- 
jee of property. He produces no title whatever. He says he had a hope of 
siting a title—a preémptor’s claim, It seems to us a contradiction in terms 
fo call such an expectation a title translative of property. If it is not, then the 
defendant’s possession lacked an essential element of the possession in good 
He alleges in the answer that, when his brother, Burril 7, Vaughan, 
went upon the land in 1839, it was “‘ public land,” and that his brother acquir- 
edaright of preémption upon it which has descended to himself. Although 
after the Act of Congress of September 4th, 1841, B. 7. Vaughan might not be 
technically a trespasser upon the land, and, as such, be liable to fine and im- 
imprisonment, yet he did not by virtue of that Act become, in any sense, . an 
gwner of the land. The legal title remained in the United States until the 
patent under which the plaintiff holds issued in 1853; there was an incipient 
title or inchoate right in Bringier or his assignees before the defendant's 
brother went upon the land. 

From the decision of the court in the claim of Curry and Garland against the 
United States, it followed that the land in question had not been properly 
subject to entry by actual settlers. And if it were, Vaughan could not have 
bad even an expectation of claiming by such a title the whole of the land here 
jn controversy, or half a section, for only a quarter of a section could thus be 
entered, He had no claim against the United State for improvements. He 
was rather indebted to the United States for the privilege of living so long un- 
disturbed upon the public land. And the United States ceded its rights to the 
plintiff’s authors. They took it free from any legal demand against either 
the government or themselves for improvements. 

The defendant relies upon the cases of Pierce v. Frantum, 16 L. 422; Kel- 
lum vy. Rippey, 3 Rob. 138, and Williams vy. Booker, 12 Rob. 253, as sanction- 
ing his claim for improvements. 

These cases were fully considered by this court before determining the case 
of Hemkin v. Overly, decided at Monroe last summer, and were, in one par- 
ticular, overruled. We found ourselves unable to class a mere possessor of the 
public lands of the United States, even with the hope of a future entry by 
preémption amongst ‘‘ possessors in good faith.” In other words, we could not 
consider an expectation of getting a title, as a title, which would put the pos- 
sessor in good faith. 

The overruled cases conceded to a settler upon the United States lands, who 
possessed with the hope of securing a preémption, the right of retaining the 
land against a vendee or patentee of the United States Government until such 
patentee should reimburse the settler the increased value of the property as re- 
sulting from improvements and expenses upon it during the settlement. 

We said in Hemkin v. Overly that, “ we are unable to recognize the doctrine 
that one who makes improvements upon property to which he knows he has 
no title, has any legal or equitable claim to reimbursement for such improve- 
ments.” 

A mere settler, even with the hope of preémption, until he actually makes 
his entry, knows that he has no title. He has an expectancy, and nothing 
more. He is a tenant by sufferance. He makes improvements for his own 
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benefit and at his own risk. The Government does not warrant him @ title 


nor agree to indemnify him for his labor in case he gets none. Whilst he js | 


permitted to settle there by the Government, he may reap the fruits and liye 
rent-free. But when the Government parts with the title to a third 

that title carries with it such inseparable ameliorations as the land may haye 
received from the settler. The settler has no claim upon the owner. & 

We conceive this to be the true doctrine, as deduced from our own Oode 
And it is in harmony with the jurisprudence of the federal courts and those of 
our sister States, to which the case of Pierce v. Frantum presents so marked 
a contrast. 

We think it a matter of some moment that the jurisprudence upon the sub. 
ject of the public lands and the rights growing out of settlements upon them, 
should be as uniform as possible throughout the several States. 

Finally, the defendant has contended that he was entitled to be considered g 
possessor in good faith by reason of the acts and promises of Curry and Gap. 
land relative to the actual settlers. We find no evidence of any contracts 
between defendant’s brother and Curry and Garland to hold under them, on 
the contrary, he has been holding in spite of them, and contesting their title 
always. He never accepted any of their propositions which, as we have already 
observed, were precise and predicated only upon the supposition that the set. 
tlers would make actual entries under their preémption claims, or purchase of 
them. The defendant did not do so, and we find no evidence of a promise by 
the owners of the “ Bringier Grant” to pay him for his improvements, 

We do not find the strong equities in favor of the settler in this case which 
the appellee sees. If his brother has enhanced the value of the land, he has 
had the use of it for more than ten years without paying any rent. By having 
no title, he has escaped the necessity of paying any taxes. He had a liberal 
offer from those who turned out to be the true owners, and might have bought 
from them for a small sum. This he declined. If the law does not require 
the plaintiff to pay the defendant we have no power to assess the value of these 
improvements, or the enhanced value of the soil as a tax upon him. 

The difficulty of making such an assessment is exhibited by the record in 
this case. It is almost impossible to approximate a just estimate of the en- 
hanced value of the soil, flowing only from the clearing and ditching, and ex- 
cluding all other considerations. 

It is, therefore, ordered and decreed, that the judgment recognizing the 
plaintiff as owner of the land claimed in his petition be affirmed; and it is 
ordered, that in all other respects the judgment be avoided and reversed, and 
that there be judgment against the defendant upon his demand in reconvention, 
and that a writ of possession issue in favor of the plaintiff; it is further ordered 
and decreed, that the defendant pay costs in both courts. 
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Anna E. Harrect anp Her Huspanp v. OH. R. Horrewt 


Jerop growing at the time of the dissolution of the marriage forms part of the acquets and gains. 
the Judge in decreeing a partition must direct the manner in which it shall be made. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 

Muse & Hardee and Race & Foster, for plaintiffs and appellees. Bowman 
& Delee, for appellant. 

Voormes, J. This is an action of partition. On the 17th of June, 1838, 
Frances Hobgood died intestate, leaving as her legal heirs three minor children, 
the plaintiffs, Mary FE. and Harriet L. Harrell, issue of her marriage with the 
defendant. No steps appear to have been taken by him to have an inventory 
made of the property of the community or to be confirmed as natural tutor to 
his minor children until after the marriage of the plaintiff, when an inventory 
was made on the 11th of April, 1853, which comprised twenty-one slaves, as 
the only property which belonged to the community. He was confirmed as 
natural tutor to Mary £. and Harriet L. Harrell on the 1st of June, 1853, and 
on the same day William B. Hobgood was appointed their under-tutor. 

The plaintiff claims as her hereditary rights, Ist, one-third of the sum of 
$1978 82, which her mother inherited during the marriage, and which her 
father received and converted to his own use, together with 5 per cent. interest 
thereon ; 2d, one-sixth of the slaves thus inventoried as the property of the 
community, with their hire since the death of her mother; 3d, one-sixth of the 
crop of the year 1838 ; 4th, one-sixth of the movables which belonged to the 
community at the time of its dissolution, and of which no inventory was ever 
made. 

The defence set up by the defendant is, that the community is largely in- 
debted to him, and that the interest and revenues derived from the estate of 
the plaintiff were exhausted in defraying the expenses for her support and 
education. He also pleaded a general denial. 

The cause was submitted to a jury, who returned a verdict that the plaintiff 
recover of the defendant the sum of $1768 80, and that a partition of the com- 
munity property be made as prayed for by the plaintiff. From a judgment 
thereon rendered, the defendant, after having made a vain attempt to obtain 
anew trial, took the present appeal. 

In order to determine the sum to which the plaintiff is entitled we must 
endeavor to ascertain from the evidence what property belonged to the com- 
munity at the time of its dissolution, and what were the debts which existed 
against it and subsequently discharged by the defendant. 

We infer from the evidence that the crop of cotton, corn and fodder gathered 
in the year 1838 was worth $3833, and that the household and kitchen furniture, 
horses, cattle, hogs, farming utensils, a carriage and a wagon, were worth the 
sum of $2077, making an aggregate of $5910. The defendant must be held 
bound for this amount, subject, however, to be credited for the debts of the 
community discharged by him; C. C. 333; 3 An. 611. The debts of the 
Union Bank of Louisiana, and William B. Hobgood, as overseer, were the only 
debts due by the community as shown by the evidence. At the date of the 
dissolution of the community the bank debt, exigible the 16th of February, 


SUPREME COURT OF LOUISIANA, Bia 


1839, amounted to the sum of $2775, and the debt of Hobgood, including his 
wages for the year 1838, amounted to $1300, making in the aggregate $4075, 


The community must. also be charged with the sum of $1278 83 which wag 
inherited by the deceased spouse and received by the defendant during its ex. 
istence. Deducting these amounts from $5910, the acquets and gains amounted 
to $556 67, to one-half of which the defendant was entitled, thus leaving the 
balance, to wit: $278 33 as a part of the inheritence of his children, to ‘one. 
third of which the plaintiff is entitled, to wit: $92 77%. We are satisfied 
from the evidence that the annual interest of this sum and her portion of the 
revenues derived from the slaves of the community, were not more thay 
adequate to defray the expenses of the support and education of the plain. 
tiff. 

It is contended by the defendant that the crop of 1838 cannot be considered 
as acquets and gains of the community.’ The question here raised can no 
longer be considered asan open question. See the case of Wilcox v. Henderson 
9 A. 347. The sum of $400 for overseer’s wages for that year, was allowed a 
a charge against the community, incident to the making of the crop of that 
year. It does not appear that the defendant claimed any other charge in re. 
lation to it. 

It is evident, therefore, that the plaintiff was only entitled to recover thesum 
of $92 77% as her share of the acquets and gains of the community and the sum 
of $426 11 asher share in the paraphernal estate of her deceased mother, 
making an aggregate of $503 774, and not the sum of $1768 80 as awarded to 
her by the verdict and judgment of the court below. 

The judgment is also erroneous, as it does not direct the manner in which 
the partition shall be made, but merely orders that the same be made and re- 
ferred to a notary. The Code of Practice, Article 1057, declares: “ At the ex. 
piration of the time allowed for answering the petition, the Judge shall decree 
the partition, direct the manner in which it shall be made, and refer the parties 
to a notary whom he shall appoint to make the partition.” C. C. 1267; 1 R 512, 
In order to ascertain whether property may be conveniently divided in kind, 
it is essential that the appraisement of it should be made within the yearpre- 
ceeding the decree of partition. C. C. 1247, 1248, 1249. In the present case 
the decree of partition was rendered onthe 29th of November, 1856, more than 
three years after the appraisement of the slaves was made. 

It is, therefore, ordered and decreed, that the judgment of the lower court be 
avoided and reversed, that the plaintiff recover of the defendant the sum of five 
hundred and three dollars and 77 cents, with five per cent. per annum interest 
from the 29th November, 1856, until paid, and that this case in relation to the 
partition of the slaves of the community be remanded to be proceeded in accord- 
ing to law, the costs of this appeal to be paid by the plaintiff and appellee, and 
those of the court below to be determined on the final decision of said cause, 

Chief Justice Merrick recused himself, having been of counsel in the case. 
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Miss McCatop v. FivuKer’s Hetrs. 


Executory process may be taken out against mortgaged property of an estate yet in course of ad- 


ministration. 
Where notice of an order of seizure and sale was given to the defendant as tutrix, she having full 


authority as such to represent the estate in the proceeding, her qualifying as administratrix did 
not render it necessary that she should be notified in this latter capacity also. 

The maker of a promissory note cannot object to the failure of the holder to demand payment at 
the place of payment, unless he can show that by such failure his funds there deposited to meet 
his obligation had been lost. 

Judgment amended in the Supreme Court so as to covet an instalment of the mortgage debt falling 
due since the order of seizure and sale was granted. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Smiley & Perrin, for plaintiff. D. C. Hardee, for defendant and appel- 
lant 

Couz, J. The administratrix of the estate of David Jones Fluker has ap- 
pealed from an order of seizure and sale. The principal objection to its validity 
is that executory process cannot issue against mortgaged property in the course 
of administration, comprising part of the effects of a succession represented by 
an administrator. 

This objection has been already considered by this court, and decided to be 
of no force. The authorities quoted in the decree of the District Judge sustain 
the judgment. 

In Boguille v. Faille, 1 An. 205, the court say: “The right of the hypothe- 
cary creditor to proceed against the mortgaged property in the possession of 
the debtor’s heirs appears to be beyond controversy.” Vide also 2 An. 513; 
C. P. 62 and 734. 

It is also urged that the administratrix ought to have been notified of the 
order of seizure and sale. 

The administratrix is Mrs. J. A. Fluker, who is also the widow in commu- 
nity and tutrix to his minor children. 

As tutrix she had the right of administration without being specially quali- 
fied as such; if then she had not been appointed administratrix, the notice to 
her in this case would have been good. , 

Her qualification as administratrix, which was not absolutely necessary, can- 
not render the notice insufficient, which was given to her as widow in commu- 
nity and as tutrix. 

It is also objected that the notice of protest was not served on any one. 

D. J. Fluker was the maker, plaintiff was the payee and holder. No protest 
was then necessary as regards Fluker, unless he could establish that the note 
would have been paid, if demand had been made at the place of payment, and 
by the neglect of plaintiff so to do, that his funds there deposited tu meet this 
obligation had been lost. 

Plaintiff has asked to have the judgment amended, as the last instalment 
mentioned in the petition and act of sale has become due since executory 
process issued in this cause. 

It is therefore, ordered, adjudged and decreed, that the judgment of the 
District Court be amended, so that the property seized in this case be sold for 
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MoDaee. cash to meet the last instalment of seven thousand dollars, with eight pee # : 
Fioxer. § centum interest thereon from the first day of January, 1854, and it is 
that the judgment aforesaid be in all other respects affirmed, and that appellant — 
pay the costs of appeal. 





The 
pe 
Spencer Fietp & Co. v. Martin Broperick and Manpevitte Mazieyy, I 
Sheriff, et al. of | 
Where property had been sequestered and was sold by the Sheriff, at the instance of Plaintiffs, for - 
cash, pending the suit, as perishable and to save costs, the effect of the Sheriff’s sale, under the 
order of court, was to transfer the legal custody of the officer from the property itself to its pro. 1 
ceeds; and the plaintiffs in the sequestration suit could not, by becoming themselves the pur. Mi 
chasers of the property at the Sheriff’s sale, transfer the legal custody of the sequestered property pro 
from the Sheriff to themselves by withholding the price. que 
PPEAL from the Second District Court of New Orleans, Morgan, J. J 
—————,, for plaintiffs and appellants. 7. W. Collins and L. Byma, adr 
for defendants. in. 
Bucnanan, J. This is an appeal from a judgment making a rule absolute, wh 
which was taken by the Sheriff upon a purchaser of property sold for cash of | 
under an order of court, to comply with the conditions of the sale, by paying but 
the price of adjudication. There is no dispute about the correctness of the oth 
facts as stated in the rule, but the appellant contends that he is entitled to re of 
tain the price in his own hands, because he has a claim pending in the court 
below, for a privilege upon the property which has been sold. ple 
There is nothing in this defence. The property (coal) had been sequestered adr 
at the instance of the appellants. At their instance it was sold by the Sheriff fac 
for cash, pending the suit, as perishable and to save costs. The Sheriff was Le 
the legal custodian of the sequestered property. The effect of the Sheriff's : 
sale, under the order of court, was to transfer that legal custody of the officer the 
from the property to its proceeds, and the plaintiffs in the sequestration suit age 
could not, by becoming themselves the purchasers of the property at the 
Sheriff’s sale, transfer the legal custody of the sequestered property, from the Co 
Sheriff to themselves, as they now seek to do, by withholding the price. tha 
Judgment affirmed, with costs. pia 
Re-hearing refused. 
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Puese Mitne, Widow, &c., v. F. Scumiprt. 


{he Act of the 17th of March, 1852, providing a homestead for the widows and children of deceased 
persons, is without effect as to creditors whose rights had accrued before the passage of the Act. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

J. H. Holland, for plaintiff. J. Legardeur, for defendant and appellant. 

Bucuanan, J. This is a contest between a widow, claiming under the Act 
of the Legislature, approved March 17th, 1852, entitled “‘an Act to provide a 
homestead for the widows and children of deceased persons,” and a mortgage 
ereditor of her deceased husband. 

The authentic act of special mortgage granted by the deceased William 
Milne, to the appellant, Barthelemy Bacas, to secure the payment of a 
promissory note of said Jilne, bears date the 27th of February, 1852, conse- 
quently before the passage of the homestead law above mentioned. 

Milne died in June, 1852, intestate, and Frangois Schmidt was appointed 
administrator of his estate, with the consent of Milne’s widow, plaintiff here- 
in. Schmidt rendered an account of his administration on the 7th July, 1853, 
which was opposed by the widow, and her opposition overruled by judgment 
of the 28th January, 1854. From this judgment, the widow did not appeal; 
but brought suit on the 16th of May, 1854, to make the appellant, Bacas, and 
other creditors of her husband’s estate, refund what had been allowed and paid 
to them under the account of administration. 

The appellant Bacas, among other matters of defence to plaintiff’s action, 
pleaded that it was barred by her previous appearance as an opponent of the 
administrator's account ; and in this court urges as error, apparent on the 
face of the record, that his mortgage was anterior in date to the Act of the 
Legislature, under which plaintiff claims. 

It is only necessary for us to notice the last mentioned point, upon which, 
the authority of the case of Zaylor’s succession, 10 An. 50%, is conclusive 
against the plaintiff and appellee. : 

It is, therefore, adjudged and decreed, that the judgiiient of the District 
Court be reversed, so far as regards Barthelemy Batas, the appellant; and 
that there be judgment in favor of the said Barthelemy Bacas, against the 
plaintiff and appellee, with costs in both cousts. 
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W. H. Avery v. Tue Poutce Jury or Iservitie et al, 181 
ton 

There is nothing repugnant to the Constitution in the provisions of the Acts of the Legislaturs ” sha 
1813 and 1814, confering certain powers on the Police Juries in regard to opening natural drains, bee 
&c. 

The courts will presume that the power conferred on the Police Jury has been properly and ju. mo 
ciously executed by them, and it is for the party complaining to show that the making OF opening nay 
of works was unnecessary or detrimental to such party. sal 

The court did not err in excluding the opinion of the Civ'l Engineer as to whether the right fork of bita 
bayou was a natural outlet, or caused by a crevasse, or some sudden eruptionof nature, Whether 
it was caused by a crevasse or some sudden eruption of nature, it was not artificial. sub 

Mis: 

— ‘ it sk 

PPEAL from the District Court of Iberville, Robertson, J. shal 
Geo. S. Lacey, for plaintiff and appellant. Thomas Gibbs Morgan anf in 

A. Talbott, for defendant. the 
Voorutes, J: This is a controversy in relation to the right of drainage, ia fadi 
which an injunction was obtained by the plaintiff He alleges that an on} mer 


nance was passed by the Police Jury of the parish of Iberville, on the 94g % to th 
July, 1853, to establish a common drain through the point on the Mississippi, In 
opposite the town of Plaquemine, called ‘“Manchac Point”; that Thome 


Towles, Thomas S. Billings and Thomas C. Brown, the other defendants, wer ¥ : 
appointed commissioners to carry the same into effect, with power to remove x 
obstructions to the flow of waters in Bayou Paul or any of its branches, and 7 
to open all ancient natural drains ; that said bayou is the natural drain of his oe 
plantation and the lands lying above it, but not of those of the extreme point, t Me 
opposite the town of Plaquemine, unless accomplished by artificial work ing t 
which would be greatly detrimental to the lands below ; that in consequene nnd 
of canals and drains having been made on lands above his estate, he causél ay 
one of the forks of Bayou Paul to be closed, as he had a right to do, and dig oe 
in lieu thereof a large canal to carry off the waters ; and that he was order lengt! 
by said commissioners to open said fork, which he refused to do. He aves ade 
that said ordinance is illegal, the Police Jury having transcended the pow el 


delegated to them; that if enforced, it will have the effect to throw rapidly VB 





all the waters from “Point Manchac” on his lands, so as to overflow andi i 
: vy Se until 
der the same worthless. He therefore prays, that said commissioners bet 
: mare = ll : the w: 
strained from exercising any of the powers thus conferred upon them by 
ordinance, which may be declared illegal. 7 a 
The answer avers that Bayou Paul, having its source at ‘“ Manchac Pé Pi 
opposite the town of Plaquemine, passes over the lands of the various ey 
prietors back and below, and empties itself into Spanish Lake ; that if aa 
: : , . , ° ns | vi 
of all obstructions, according to said ordinance, it would be sufficient to r 
| all the lands above and below, including the plaintiff's ; that the plaintiff he ? 
illegally closed only one of the forks of said bayou on his land, so as 0 It is 
rupt tue natural flow, of the water, to the great damage of all the prop ietot the Le 
the drainage of whose lands being thereby prevented. They, therefore, of the 
that the injunction be dissolved; that the plaintiff be ordered to remé ¢ ee 
obstructions by him placed in Bayou Paul, especially the dam erected oa 





across the right fork of said bayou. 
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The court below gave judgment in favor of the defendants, and the plaintiff 
ed therefrom. 
The Police Juries are empowered, under the legislative Acts of 1813 and 
1814, “‘to cause to be opened in any town, suburb, or other place divided into 
town lots, or when a point of land on the Mississippi or other water course 
shall be divided among several proprietors, such ancient natural drains as have 
been obstructed by the owners of the adjacent lands; and to prescribe the 
mode to be observed in that respect; to cause any water course, which is not 
navigable, to be filled up, for the purpose of carrying the high ways over the 
same, provided that no injury be thereby occasioned to the neighboring inha- 
bitants ; and whenever an application made by twelve inhabitants of a town, 
suburb, or other place divided into house lots, or when a point of land on the 
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Mississippi, or other water course, shall be divided among several proprietors, 
it shall be found necessary to dig one or more draining ditches, the said jury 
shall have power to ordain that the said ditches be dug at the expense of the 
owners of the lots, and that the expense be borne by a contribution among 
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the owners, to be levied in such manner as the jury shall describe, saving to 
individuals or persons aggrieved, the right of complaining of the making or 
opening of such natural or artificial drainings, when unnecessary or hurtful 


ae 


to them.” 

In pursuance of the powers thus delegated to the Police Jury, the ordinance 
in question was passed, of which the following are two of its sections, the on- 
ly ones which we consider necessary to be noticed, viz : 


“Ist. Be it ordained, That there shall be a cut-off canal or common drain, 
to conduct the waters from the swamps or head waters of the Bayou Paul in 
“Manchac Point,” the said canal to commence at the upper swamp and cross- 
ing the lower swamp in a direct line, to terminate in the Bayou Paul at its 
head, in the field of Messrs. Gourier and Anger, or in the canal of the same. 
Said bayou or canal shall then be enlarged to a sufficient capacity to carry off 
the waters until it reacl.es the bridge at the cut-off road. Said bridge to be 
lengthened, and the bayou or canal widened and deepened sufficiently to carry 
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dered : 

i the water. Thence the bayou shall be enlarged by cutting off the points when 

sila found necessary, and taking straight cuts when advantageous to do so, on ac- 

vid count of the bends in the bayou, so far as the point where the line ditch of J. 
¥. Brown enters the bayou—thence the bayou to be cleared and enlarged 

d ret =e : Sa ome . . ; 

wh until it reaches a point where the bayou is of sufficient capacity to carry off 


the waters without such cutting or enlargement. 
y said 5 c 


4th. Be it ordained, That said commissioners be and are fully empowered 

° to remove all obstructions which may be found to prevent or retain the flow of 

<i the waters on the Bayou Paul or any of its branches, as well as to open all 

ancient and natural drains which may have heretofore existed and which may 

have been obstructed by dams, fences or other obstacles thrown in and across 
the same.” 






It is contended by the plaintiff that such power could not be delegated by 
the Legislature to the Police Jury. The power of the legislative department 
of the government is supreme within its sphere. The only restriction to such 
power is prescribed by the Constitution. We do not think there is anything 
in the provisions of the Acts in question, which can be considered repugnant 
either to the letter or spirit of the Constitution. 11 An. 370. 
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It is also urged, that the ordinance does not fall within the powers delegs 

Pouce Jury. to the Police J ury ; that it ordains to be drained not only a point, but ape 
tion of a bend on the Mississippi upon the other portion, and thus “ inundge 
a large portion of the immense estate of the plaintiff, condemning the same %, 
perpetual stirility” ; for which no necessity is shown to exist, as required by 
the statute. Whether such necessity existed or not, it was a matter which 
belonged to the jurisdiction of the Police Jury, and we are bound to presume. 
that it was properly and judiciously exercised by them. It was, therefore, fp 
the plaintiff to show that the making or opening of the projected works way 
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unnecessary or detrimental to him. This he has failed to show. wl 

The other ground of illegality, that the ordinance expropriated the plaintiff he 
and others without previous adequate indemnity, appears to us to be equally rig 
untenable. be 

Our attention has been drawn to several bills of exceptions in the record: sil 

1. We do not think the Judge erred in sustaining the objection to the f& re 
lowing question propounded by the plaintiff to several witnesses on the stand th 
viz: “Would not the removal of the dam, in the prong in Avery's field, haye su 
the effect of causing incalculable injury to yourselves, by the inundationg? ov 
your plantations, and overflowing of other large and valuable plantations lying th 
below Mr. Avery ?” de 

The fact sought to be elicited from the witnesses, was neither pertinent nor ca 
material to the issue. ne 

2. Neither was there any error in excluding the opinion of the Civil Engt 
neer as to whether the right fork of the Bayou Paul was a natural outlet, or be 
eaused by a crevasse, or some sudden eruption of nature. Conceding it to have 
been caused by a crevasse, or some sudden erruption of nature, it was certainly 
not artificial. 

8. The testimony of William G. Waller was sought to be excluded by the 
plaintiff, on the ground, that it tended to contradict the survey and report th 
made by Caldwell as an officer of the court, which was inadmissible, especial di 
ly as the defendants themselves had sustained said report by his testimony, in 
and on that point had made him their own witness. We think the objection 
was correctly overruled by the Judge. We have not been referred to any law to 
authorizing the exclusion of such testimony. vd 

On the merits, we think the necessity or expediency of the projected work th 
is clearly shown, the principal object of which was to reclaim a large body of ri 
land containing about 5,000 acres. In attaining that end, the question arises, do 
will it prove detrimental to the plaintiff? If so, it is clear that he is entitled an 
to relief. eff 


Bayou Paul, it appears, has its source ina swamp. It runs eastward ad& 
tance of eight miles and twenty chains, and empties itself into the “ Great 
Basin,” bordering on Spanish Lake, The lands above are drained ina lake 
and the swamp in which it has its source, and the waters of both flow intel 
The fall from the surface of the water in the lake above to the bottom of the 
“ Great Basin,” is nearly twelve feet. Caldwell, one of the surveyors, test 
fies that if the,improvéments were made as directed by the ordinance, they 
would be adequate to the drainage of the lands above, but not of those belof 
James N. Brown and K. McGavock. The cutting of the canals would, inl 
ppinion, shorten the incline plane of drainage so as to throw suddenly below# 
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3 larger quantity of water than the bayou could contain and carry off. “ This 
“opinion, he says, is based on the hypothesis that no improvement will be made Deus deal 
"on the bayou below the lands of McGavock.” Then, it may be inferred from 
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this, that the execution of the work as directed by the ordinance, would avoid 
such a consequence. A careful examination of the evidence in connection 
with the map in the case, leads us to the conclusion that the plaintiff has 
failed to show sufficient grounds to entitle him to the relief which he seeks at 
our hands. 

One of the means indicated by the ordinance for the accomplishment of the 
works in question, is, ‘to open all ancient natural drains which may have 
heretofore existed and which may have been obstructed by dams,” &c. The 
right fork of the Bayou Paul, closed by the plaintiff's dam, is shown to have 
been “an ancient natural drain,” more direct in its course to the “ Great Ba- 
sin,” and equally, if not more, capacious than the other fork. It is no sufficient 
reason for the plaintiff to urge, that the erection of his dam was to prevent 
the overflow of his estate in consequence of canals which had been dug on the 
superior estates. His recourse was against those who had occasioned such 
overflow. The doctrine in the case of Kilgore v. Grevemberg, 10 An. 689, and 
the other cases cited, would then be applicable. But we think it is extremely 
doubtful whether such an effect would have been produced by the alleged 
canals. Even if it had, it appears to us that the closing of this drain could 
not have had the effect to avert such a consequence. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be affirmed, with costs. 


SAME CASE ON A RE-HEARING, 


Sporrorp, J. In refusing the re-hearing prayed for in this case, we remark 
that it will be the duty,of the Police Jury to provide for the exit of the ad- 
ditional waters proposed to be drained through the right fork of Bayou Paul, 
in such a manner as not to overflow the lands of the plaintiff. 

Their attempt to reclaim the swamp at Point Manchac, must not be allowed 
to bring the waters thence drained in a flood upon the plaintiff’s lands. They 
must provide against injurious consequences to the plaintiff from their acts, or 
they will be liable in damages. The decision in this case cannot affect the 
right of the plaintiff to any legal remedies for injuries hereafter threatened or 
done to his property by the act or neglect of the Police Jury or others. If 
any expropriation of plaintiff's land becomes necessary, it must of course be 
effected according to law. 

Re-hearing refused. 





i 





SUPREME COURT OF LOUISIANA 


BELL & Co. and of W. B. McDaniet. 


Where the heirs have authorized the curator to settle up the affairs of the estate out of court, they 
have no reason to invoke the penal statute of 1837 against the curator. 

The allegation by the curator that there was another heir in existence besides those whose authori. 
ty he had, will not render his former acts unlawful, and subject him to the penalty of the stg. 


tute. 
Where a succession is accepted by the heirs purely and simply, the credits belonging to the succes 


sion are ipso facto and of full right by operation of law divided among the heirs, 

Compensation takes place between a debtor of the succession and a creditor of one of the heirs, te 
the extent of the portion of such heir in the debt due to the succession by the individual creditor 
of such heir, and the heir cannot defeat the compensation by a transfer of his interest in the 
succession to a third person. 

A creditor of the succession has the means of preventing the injurious effects of the compensation 
as between the heirs and the debtor of the succession, by demanding a separation of patrimony, 
by taking out letters of administration in proper time, or by enforcing the collection of his claim 
against the administrator or executor already appointed. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, and Eager & Dupuy, for opponents and 
appellants. George L. Bright and W. Christy, for curator and appellee. 

Merrick, ©. J. Perkins, Campbell & Co., assignees of the interest of Je 
seph Plunkett, as heir to one-half of his father’s succession, opposed the item 
of $1,557 71, alleged in the account of the curator to have been paid by him 
to H. R. W. Hill, on account of a debt due him by said Joseph. 

The ground of the opposition is, that the alleged payment was made after 
notice to the curator of the assignment of Joseph Plunkett's interest in his 
father’s succession to the opponents. 

Twenty per cent. interest is also claimed under the Statute of 1837. 

The heirs (and those deriving rights from them and standing in their shoes) 
having authorized the curator to settle up the estate out of court, have mo rea 
son to invoke the penal statute, the violation of which they have induced. 

It is clearly established : 

1st. That the heirs, by an act under private signature, regulating the mode 
of partition of the estate between themselves, withholding certain property 
from sale and partitioning the slaves, authorized the curator to settle up the 
claims as soon as practicable, designating, in part, the manner in which he 
should act by recognizing a certain debt of $1,000 against the estate. 

2d. That the heirs verbally authorized the curator, in order to save expense, 
to take the affairs of the estate out of court and to settle up the same. 

3d. That William and Joseph Plunkett authorized the curator, . besides set 
tling up the estate to pay their individual debts. 

But it is said, as the curator afterwards denied in his proceedings, that these 
persons were the heirs, or sole heirs of the deceased, he is estopped now from 
saying that he administered under their directions as heirs. In our opinion, 
this is an incorrect application of the doctrine of estoppels ; for the plaintifis 


cannot recover, except they are heirs, or have the rights of heirs, and it is 
much more logical to hold that they themselves are estopped from asserting, — 
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that they were not heirs when they authorized the acts of the curator than the — Puoxxert “ 
contrary. Moreover, in the act referred to, partitioning certain property, the Pznxms 

heirs say, that they are all the “known” heirs of the deceased, and the cura- 

tor, in his answer, merely alleges that he has discovered that there is another, 

afourth heir. By this answer, he does not make his former lawful acts un- 

lawful. We see no reason, therefore, to inflict the penalties of the Act of 

1837 upon the curator, for the benefit of parties who, through their authors, 

ey are in pari delicto. 

In regard to the correctness or incorrectness of the decision of the lower 





. court in allowing compensation to diminish the portion of the Hill debt com- 
3 ing to Joseph Plunkett, we are of opinion that the lower court did not err. 
” The indebtedness of Hil/, personally, to the estate, was, exclusive of interest, 
to $3,323 36. The one-half of Joseph Plunkett, as allowed him by the agree- 
or ment of the co-heirs in their partition, was more than sufficient to discharge . : 
" the debt due by Joseph Plunkett to Hill. 
. Did such compensation take place? If it did, the subsequent settlement by q 
y, a curator as the agent of the heirs in conformity to law, cannot operate to the 
= prejudice of the curator ; for the whole theory of this branch of the law rests 
upon the tacit regulation of accounts as to debtor and creditor between the 
parties. 7 Toul. No. 343. 
d If Joseph Plunkett, therefore, was the creditor of Hill for one-half of 
$3,323 36, the $1,557 71 which /ill owed him, was compensated, and could 
not be collected, for it is evident that Joseph Plunkett's assignee could have no 
greater right than he himself had. Then Hil/ could not equitably have been 
compelled to pay to Joseph the whole debt without deducting the amount due 
by him to the former, nor could the latter have deprived Hill of his plea in 
; compensation by a transfer of his interest in the succession, and Perkina, 
. Campbell & Co. do not stand in a more favorable position to the estate, than 


their vendor. Dees v. Tildon, 2 An. 414. 


Now, by the death of William Plunkett, Senior, and by the acceptance of 
| his heirs purely and simply, the credits belonging to his succession were ipso 
; facto, and of full right, by operation of law, divided among his heirs. C. C. 
2107; 6 Toul. No. 752. The principle of law upon which divisibility of debts 
reposes is said, by the author just cited, to be as ancient as the twelve tables, 

He illustrates the manner in which the division takes place as follows, viz: 

No. 753. “Tl en résulte que si le créancier et le débiteur ont l'un et l'autre 
laissé plusieurs héritiers, chacun des héritiers du premier ne pourra demander 
i chacun des héritiers du second que sa portion dans la dette de celui-ci. Sup- 
posons la dette de 8,000 fr. Le créancier et le débiteur meurent laissant, cha- 
’, cun quatre héritiers. La créance de chacun des héritiers du premier, la dette 
de chacun des héritiers du second est de 2,000 fr.; mais chacun des créanciers 
. he peut demander a chacun des débitieurs, et chacun des débitieurs ne peut 
payer & chacun des créanciers, que le quart de sa dette, c’est-a-dire 500 fr., et 
non 2,000 fr., car cette dette se divise de plein droit contre les quatre héritiers 
| § ducréancier primitif.” See also Pothier on Ob., No. 300. 


The reciprocal relationship of debtor and creditor existed therefore between 
Joseph Plunkett and Hill, unless there was something in the relation in which 
Jneph Plunkett stood towards the succession which prevented the operation 
of compensation. We find nothing of the kind in the record. On the contra- 
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ry, the heirs had accepted the succession purely and simply by authoriging’ 
curator to settle the estate under their power of attorney, and more eg 

by making a partition of the slaves among themselves. ©. ©. 989, ig 
They are, therefore, forever precluded from saying they were not heirs; ’ 
all legal consequences did not flow from their acceptance of the successigg © 
and that compensation as one of those consequences has not actually taken 
place. C. C. 2203. g 

Toullier, in another place says: “The heir represents the person of the de 
eeased. He is, at the opening of the succession, seized of all of his right, 
active or passive, which are then confounded in his person, if he is the only 
heir, and for his virile share, if there are several. 

“The compensation of that which is due to the intestate, with that whichis 
due by the heir, or to the heir, takes effect of pleno juro at the instant of th 
death, the period to which the acceptance of the inheritance always refers* 
7 Toul., No. 380. 

This doctrine was sanctioned by the Supreme Court in the case of Martigy 
Heirs v. Overton, (1 N.S. 586,) and Buard v. Buard’s Heirs. 5 N. S., 185, 

We think therefore, that the judgment should not only, not be reversed 
against the curator, but that it ought to be amended in his favor, so as tom 
lieve him of the twenty per cent. interest decreed against him. 

The creditor of a succession has the means of preventing the injurious effet 
of the compensation as between the heir and the debtor of the succession by 
denmnding a separation of patrimony, by taking out titles of administrationgr 
curatorship in proper time, or by enforcing the collection of his claims against 
the administrator, curator or executor, already appointed. C. C., 1397, 1403 

It is, therefore, ordered, adjudged and decreed, by the court, that the judg 
ment of the lower court be so amended as also to relieve and exonerate the 
said William Christy, curator, from the payment of twenty per cent. interest 
upon the sum of $3,169 10, from the 29th day of June, 1856, therein decreet, 
and that said judgment, so amended, be affirmed, the appellants paying the 
costs of the appeal. 


Henry Keane, (HucH Kennepy Ex’r substituted,) v. Gotpsmrm, He 
BER & Co. 


A contract with the surety of a creditor to indemnify the surety ‘against the consequences’ 
suretyship is, in its nature, a contract of personal warranty, recognized by Articles 378 and 
the Code of Practice. 

A right of action against one who has come under such obligation, accrues to the surety as 
he has been condemned by a final judgment to pay the creditor, and it is not necessary 
should have paid the judgment to entitle him to proceed against one who was thus bound 
demnify him. 
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PPEAL from the Fourth District Court of New Orleans, Reynolds, &~ 4 
H. C. Miller and F. H. Clack, for plaintiff, and appellant. J. A. Ba 
for defendants. 
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NEW ORLEANS; JUNE, 1857: 
o Merncx, C: J: This suit is brought by the plaintiff as the transferee of 
" Juae Hart upon the following agreement: 

“Keane vs. Fisurr,—ifth District Court of New Orleans.” 

«We hereby agree and bind ourselves to protect Vr. Isaac Hart as surety 
for Fisher, in the above entitled suit, and desire that Mr. Hart should defend 
himself against this suit, and if necessary, take an appeal to the Supreme 
Court; and we bind ourselves in solido to protect him fully, including costs and 
all incidental expenses. 

“New Orleans, April 7, 1853. 


re 


( Signed ) “ GotpsmitH, Haser & Co.” 


ae = 


It appears by plaintiff's petition, that judgment was rendered against Hart, 
as surety for Fisher, on the bond by this court, for $2,000 and interest; and 
that Hart transferred the above obligation against Goldsmith, Haber & Co., to 
the plaintiff. 

The defendants excepted to the plaintiff’s petition on the ground that it dis- 
closed no cause of action against the defendants. This exception was sustained. 
The defendants urge that Hart, as surety, must first pay the debt to Keane 
before he can acquire a right of action against them, which he can transfer ; q 
that suretyship cannot be extended from one person to another ; and that if : 
the transfer was valid, no action could be maintained against the defendants 
until notice had been given them, according to Article No. 2613 of the Civil 
Code. 

The defendants are not strictly the sureties of a surety, the jide jussoris 
tollaudatores, of Article 3007, of the Civil Code. The surety of the surety 
contracts with the creditor for the security of the latter, and on payment be- 
comes ipro facto subrogated to his, the creditor's, right, besides having his ac- 
tion of mandate or negotiorum gestorum, or de in rem verso against the debtors, 
according as his obligation has been entered into with the consent, or without 
the knowledge, or against the will of such debtor. Here the contract is with 
the surety, to indemnify him against the cousequences of his having entered 
into the obligation of suretyship with the creditor, and the very exception ta- 
ken by the defendants pre-supposes that the contract does not, in itself, give 
the creditor a right of action. 
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The contract is in its nature, one of personal warranty, recognized by Ar- 
ticles 378 and 379, of the Code of Practice. The defendants bound themselves 
to protect Hart fully against the consequences of his obligation as surety to 
Keane. Hart, according to plaintiff’s petition, has been jized as surety for 
Fisher in the sum of two thousand dollars by the final judgment of a court 

fy of the last resort. Now the defendants cannot fully protect Hart without 
paying the judgment rendered against him, or furnishing him with money to 
pay the same himself. We discover no good reason why Hart could not trans- 
by? fer his cause of action to the plaintiff if he found it his interest so to do. C. 


a i . . 

Y x C. 1992, 1994; 9 Ann. 463; Art. 2613, of the Civil Code, is for the protection 
7 of third persons, and the only notice the defendants were entitled to previous 

i to the institution of the suit, was the amicable demand, the want of which 


they have not pleaded. 
The judgment of the lower court must be reversed, and the defendants must 

have an opportunity of traversing the facts alleged in plaintiff's petition which 

have been taken as true on the exception. 
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It is, therefore, ordered, adjudged and decreed, that the judgment of # 
court be avoided and reversed, that the defendant's exception be overpl 
and that this case be remanded to the lower court, there to be proceeded ing 
cording to law, the defendants and appellants paying the costs of this apne 
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Sporrorp, J., concurring. I concur in the opinion that the exception gh a of Jur 
be over-ruled. / & than < 
Keane, it is true, has no greater right than his assignor, Hart, had, But year f 
from the peculiar phraseology of the instrument sued on, it will be seen thatit It 
is a promise of general indemnity. The promisors, Goldsmith, Haber & 0, new 0 
covenanting to protect the promisee, Hart, fully, for resisting a certain suit, in overnt 
cluding all costs and incidental expenses. til the 
There was therefore, a breach of the agreement so soon as the liability of We 
Hart was fixed by a judgment, and Goldsmith, Haber & Co. failed to take by be co 
place and satisfy it, including costs and expenses. That breach gave Harty The n 
right of action. The right of action was veritable, and therefore assignable ties ¥ 
Tt has been assigned to Keane, the party who, in equity, ought to have the Th 
money. Perhaps if Hart himself, had sued, the court might have been called Th 
upon to see that the funds, when collected, should be applied to the satisfaction fillon 
of the judgment against Hart, in favor of Keane. The rule generally is, that da 
a party suing upon an indemnity against the payment of money merely, must en 
prove payment, or something equivalent, before he can maintain his action 1 
But upon a promise of general indemnity, a judgment against the promisee i ds 
evidence in a suit against the promisor, without proof of payment by the vard 
promisee. See State v. Kimmel, 8 Watts, 157; Carmanv. Noble, 9 Barr, 366; inter 
Smith v.. Eubanks, 9 Yerger, 20. broth 
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Mrs. 
prop 
In 
Succession or Jonn Gitmore, ARaBeta Batty v. B. Batty, ner HosBanp, agai 
Susan Husss, Intervenor. H 
A judgment signed before a motion for a new trial is overruled, cannot be considered as having itt wf 
effect until the motion is disposed of. aa 
When the wife’s paraphernal property was sold and negotiable notes taken for the price, payable sitio 
the husband, on which the husband sued the makers, and obtained judgment against them in his omm the | 
name for the amount of the notes, it was held that the legal ownership of the judgment was in the Jan 


husband—that the original notes were merged in and novated by the judgment, and that the judg- 
+ ment might be compensated by any debts equally liquidated due by the husband to the judgment 
debtor. 
The knowledge on the part of the judgment debtor, that the notes on which the judgment was 0b 
tained was the property of the wife, would not prevent the compensation from taking places 
any time while the legal ownership of the judgment remained in the husband. 


0.1 
at tl 
amc 
in t 
T 
De from the District Court of East Baton Rouge, Robertson, J. mer 
Joseph Poor, for appellants. Felix R. Brunot, for appellees. bel 
Merrick, C. J. A motion to dismiss the appeal has been filed in this case ] 
The judgment was pronounced in June, 1855. Before it became final, the hus 
appellants filed a motion for a new trial, which was not disposed of at that mae 
time, but submitted to the court without argument at the February term, 1856, tair 
and the same day it was overruled. 
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~The appellants then applied for a devolutive appeal, which was allowedthem, *® 

- geturnable to the present term of the Supreme Court. 

The judgment appealed from, purports to have been signed on the 15th day 

of June, 1855, and the appeal bond was not filed until January, 1857, more 

than one year from the supposed signature to the judgment, and within the 
from the overruling of the motion for a new trial. 

It was the duty of the District Judge to have considered the motion for a 
new trialat the same term at which the judgment was rendered, and either to have 
overruled or granted the same. But it was irregular to sign the judgment un- 
ti] the motion for a new trial was determined. ' 

We think the judgment cannot be considered as having its effect, and must 


be considered as suspended until the motion for a new trial was overruled. 
The neglect of the judge to perform his duties ought not to prejudice the par- 
ties who had a right to be heard on the motion. C. P. 557, 558, 563, 913. 

The motion therefore to dismiss the appeal is overruled. 

The merits of the case present but a single question which arises out of the 
following state of facts, viz: 

John and Mary Gilmore died leaving five children, minors, and an estate 
consisting of a plantation and slaves, &c. Bernard Baily was appointed in 
1841, tutor to the minors Arabella Gilmore, John A. Gilmore, Emeline Gil- 
more, Ann Gilmore and Susan Gilmore. He appears to have married his 
ward Arabella. She, with the assistance of her husband, in 1849, sold her 
interest in the succession of her parents, to John A. and Emeline Gilmore, her 
brother and sister, the notes given as the price being made payable to the order 
of her husband. She and her husband appear shortly afterwards to have 
moved to Illinois, where they now reside. Emeline Gilmore married H. C. 
Finley. Bernard Baily failing in collecting the notes at maturity, instituted 
asuit on them in his own name, and recovered judgment in April, 1853, against 
Mrs. Finley and John A. Gilmere, in solido, wherein the mortgage upon the 
property sold was recognized. 

In May following, Susan Gilmore, wife of Charles Hubbs, filed her petition 
against Bernard Baily, to compel him to render his account as tutor. 

He filed his account. Mrs. Hubbs, Mrs. Baily and John A. Gilmore, filed 
opposition to the same. Mrs. Hubbs considering the account to show a bal- 
ance in her favor as stated, to the amount of $1,305 05, besides filing her oppo- 
sition claiming a large amount, sued out a writ of attachment, which was levied 
the second day of January, 1854, by attaching in the hands of John D. Baker, 
James M. Brunot, attorneys for Bernard Baily, John A. Gilmore and Andrew 
¢. Finley, all moneys, rights, credits or property of any kind, which they had 
at that time or thereafter might have, belonging to Bernard Baily, tutor, or an 
amount sufficient to pay said Susan Gilmore, wife of Charles Hubbs, plaintiff, 
in the sum of $1,305 05, and costs. 

The curator ad hoc, appointed to represent Baily, anwered the suit of attach- 
ment, alleging that the property attached was not the property of Baily, but 
belonged to his wife for whom he was merely acting as agent. 


Mrs. Arabella Baily intervened in the attachment suit, alleging that her 
husband had no property in Louisiana, and averring that Mrs. Susan Hubbs 
and her husband had, notwithstanding, proceeded to attach a judgment ob- 
tained in the name of her husband, Bernard Baily, against John A. Gilmore 
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Svocession oF and Emeline Gilmore and husband, Andrew Finley, standing in the name 
Gumorz. her said husband. She further alleged, that her husband was in emb “i 
circumstances, and that she had already instituted a suit against him for 9 ge 
ration of property. She prayed for an injunction to restrain her husband fiw 
receiving the amount due on the judgment. This intervention was filed 194 
April, 1854. Her suit for a separation of property was commenced April 
1854, by the appointment of a curator ad hoc, to represent her husband, 


representing her and her husband’s residence to be Peoria, in the State of Me 
nois. She alleged that the said judgment obtained in the name of her husbang» 


against Mrs. Finley and John A. Gilmore, to be her separate property 
alleged that she was in danger of losing the same on account of an attachment 
levied on the same by her sister, Susan Hubbs, and on account of the pretem 
sions of other persons having claims against her husband, and averred thi 
Andrew C. Finley had enjoined the execution of said judgment as the pro 

of her said husband. She prays that ubds and wife, and Andrew C. Finlay, 
be cited as parties, and that the judgment against Mrs. Finley and John 4 
Gilmore, be decreed to be her property, &c. John A. Gilmore and Emelim 
Gilmore intervened, and alleged that they had claims against the said Bernard 
Baily arising from his account as tutor, but that as they have filed an oppo 
tion to the same, they are unable to state the exact amount due them, but iti 
more than sufficient to compensate the judgment obtained by Bernard Baily 
against them. On the opposition to the tutor’s account, judgment was rep 
dered in favor of Mrs. Finley, and John A. Gilmore, for $2,047 27, each. 

The Judge of the District Court, in the suit of Vrs. Baily against he 
husband, considering the judgment in the name of Bernard Baily as be 
property, dissolved the attachment, rejected the claims in compensation, and 
decreed Mrs. Baily to be the owner of the judgment in suit No. 1108. 

John A. Gilmore and Mrs. Finley alone perfected their appeal by giving 
bond. Mrs. Hubbs is not before us. The question presented by the appellants 
is, did the judge err in holding that the judgment was the absolute property of 
the wife, although obtained in the name of the husband? Where the wik 
permits her husband to administer her parephernal property, we see no reason 
why he should not be considered in relation to her commercial paper in his 
hands as any other agent. He may eollect a debt due her and give a valid 
receipt in his own name. C. C. 2362; 12 Rob. 525. He may treat anole 
which he has taken on account of her paraphernal property as his own, tran 
fer it or institute suit on it as owner. Thibodeaux v. Thibodeauz, 19 L. RM, 
arguendo. 

Considering then, that Bernard Baily as the agent of his wife, in regard 
the promissory note which he had taken in his own name, might recover judg 
ment upon them, such judgment must have as great an effect against tit 
principal as a judgment obtained by any other agent in his own name apa” 
commercial paper belonging to another. | 

It has long been settled, that the effect to be given to such judgment mpm” 
the question of ownership, is that of the thing adjudged. In Shaw v. Theme 
son, 3 N. S. 392, the court said, ‘‘ the suit appears to have been brought by 
the persons having the legal interest in the instrument sued on. Whether they _ 
were the owners or not, was a matter with which the defendant had nothing to 
do as the judgment here, formed res judicata against any other who igh 
hereafter have claimed an interest in it.” 
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ps the case of Mitaine v. Ferguson, 18 L. R. 94, the court said that it was Svocesston oF 
“gomaterial to the defendant, “whether the plaintiff recovers for his individual 
“penefit, or as the agent of another; as the judgment will have the effect of res 
against any one who might hereafter claim an interest in the note.” 
Gee also 4 L. R. 220. 

Whatever claim therefore, Mrs. Baily had against John A. Gilmore and Mrs. 
Finley, was merged in, and novated by the judgment in the name of her hus- 
band against them ; the mortgage no less than the notes secured by it. Den- 
aistoun v. Payne, 7 Ann. 334. The judgment was no longer the note, and 
much less the undivided fifth part of the succession of John A. Gilmore. 

The consequences growing from the legal ownership of the judgment by 
Baily, were, that it was subject to be attached or seized at the suit of his credi- 
tors; he is capable of transferring or releasing it, as well as receiving pay- 
ment, and the judgment might be compensated by any debts due by him to 
tither of his judgment debtors, provided the same were equally liquidated. 

But nothing prevents a judgment creditor from transferring his judgment to 
s third person, a fortiori, he may transfer it to his principal and when notified 
to the debtor, such transfer will be binding upon him. So also the principal 
may institute his action against the agent who has obtained a judgment in his 
own name, to compel him to transfer the judgment to him as the equitable 
owner of the same, and from the date of the notification of the suit, the judg- 
ment debtor would, we think, be precluded from acquiring any rights tending 
to defeat the claim of the principal, although he might lawfully liquidate any 
demand he might have against the judgment creditor, and even make payment 
(unless the judgment creditor should be enjoined from receiving payment) up 
to the time that the transfer of the judgment should be decreed, and compen- 
sation and payment would have their effect. 
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For up to the time that the transfer of the judgment should be decreed, the 
legal ownership must, under the authorities cited, be held to be in the judg- 
ment creditor, and, as a consequence, he may receive payment, and his judg- 
ment must be subject to compensation arising from any demand which becomes 
liquidated before such title has passed out of the judgment creditor by the 
decree. 

The reason of the rule is this: a judgment debtor is not to be subjected to 
the hazard of a litigation between the judgment creditor and a third party, 
claiming the ownership of the judgment, which, after all, may prove unavail- 
ing; but he may at once relieve himself by making payment to him who holds 
the judgment rendered upon the commercial paper, and which has the effect of 
res judicata against all others. C. C. 2135. 
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So too, it would be unreasonable to prevent the judgment debtor from liqui- 
dating his demand (originating prior to notice,) against the judgment creditor, 
and obtaining the benefit of compensation taking effect by operation of law, so 
long as the legal title tothe judgment remainsin him. C. C. 2204, 2206, 2207. 


But it is said that good faith is the basis of compensation, and that the plain- 
tiff’s brother and sister knew that the notes were given as the price of plain- 
tiff’s interest in the plantation, and therefore they cannot be permitted to 
liquidate a demand against Bailey and compensate his judgment by such liqui- 
dated demand, although acquired when his ownership of the judgment was 
unquestioned, 
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There would be much force in this argument if such knowledge ex la 
been in any manner made available to them. On the contrary, it wil] ae 
by numerous decisions of this tribunal that a plea, that the note beloneal 
the plaintiff, would have been utterly unavailing against the action of the 
tiff’s husband on the note. See cases cited under No. 10, Hennen’s Dig, 
183. ; 

It is true, as urged by the appellees counsel, that the wife cannot beeg 
surety for the payment of the debts of her husband, but if she aid her hush 
in converting her estate into negotiable paper, or cash, so that he can use it 
without any indorsement or contract on her part, it is her own fault and she 
must blame herself if he uses such paper or cash in the payment of his debe 
and if other people act on the confidence which her own conduct inspires, 
third persons may presume that the wife intended to rely upon her tag 
mortgage, or upon a re-investment of her paraphernal funds in some other way, 
or that the husband has already transferred to the wife other property in pay- 
ment. C. C. 2121. As the debtor cannot prevent the husband, or any subse 
sequent holder, from recovering judgment upon the negotiable paper, payablets 
the order of the husband, so they ought not to be deprived of such legal conse. 
quences in their favor as arise from the judgment itself. 

To assume that the institution of the suit by the wife to have the judgment 
standing in her husband’s name adjudicated to her, was but the resumption of 
the administration of her paraphernal property, is a petitio principii, which 
we think we have sufficiently answered, by showing that the original note 
merged in and was novated by the judgment, and that it became, so far asit 
concerns the defendants, the absolute property of the judgment creditor, and 
that it is subject to attachment and seizure, and may be paid and compensated 
as his. In fine, that such judgment is as much the property of the hushandag 
any other piece of property of which he holds the indicia of ownership. © 
P. 548. 

It does not appear to us, that the conclusions to which we have arrived in 
this case, violate natural equity. The plaintiff and her husband have estab 
lished their domicil in another and distant State, and have doubtless withdrawn 
their means from Louisiana as far as possible. The husband seems to have 
carried with him, the money of the plaintiffs’ brother and sister, obtained by 
him while exercising the sacred trust of guardian. The wife allowed him 
while here, the unlimited control of her commercial paper, and suffered it t 
be declared his, by a court of justice. The decree which we shall pronounes, 
will merely declare that the judgment, to a certain extent, shall be compensated 
as his, and leave the wife the more convenient resort of the courts of her own 
domicil to enforce the residue of her claims against the husband. 

Whether a wife domiciled with her husband in another State can institutes 
action for the recovery or separation of property in Louisiana by means ofa 
curator ad hoe appointed to represent him, is a question in which these appel- 
lants have no interest, further than to be allowed their credits upon the judg- 
ment. 

The judgment of the lower court on the contest upon the account, liquida- 4 
ting the amount due by Bernard Baily to Mrs. Finley and John A. Gilmore at 
$2,047 27 each—signed the 19th day of June—appears to have been acquiesced — 
in by the parties thereto. The judgment obtained by Bernard Bai ly against them — 
in solido, in suit No. 1103, for the sum of six thousand dollars and interest, s 
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1 stated, is compensated by said two sums of $2,047 27, to the extemt of Svocussion or 
. ‘thousand and ninety-four dollars and fifty-four cents, as of June 19, 1856, Guyane 
nd the said plaintiff is entitled to be considered the owner and transferee of 
gaid judgment in said suit No. 1103, of said Sixth District Court, in and for 
the Parish of East Baton Rouge, for the remainder due thereon. 

It is therefore ordered, adjudged and decreed, by the court, that the judg- 
ment of the lower court be so amended as to decree that said judgment in said 
suit No. 1103, against said Hmeline Gilmore, wife of A. C. Finley, and John 
A. Gilmore, in the Sixth District Court, in and for the Parish of East Baton 
Rouge, be entitled to a further credit of four thousand and ninety-four dollars 
and fifty-four cents, as of June 19, 1856, in compensation of the sum of $2,- 
(47 27, due each of said defendants by said judgment against Bernard Baily; 
and that said judgment in said suit No. 1103, so credited, be decreed to belong 
tosaid Arabella Baily, and that her right to recover from her said husband 
said sum of $4,094 54, be reserved her, and that the judgment of the lower 
court so amended be affirmed, the plaintiffs and appellees paying the costs of 
the appeal. 

SporrorD, J., dissenting. It cannot be pretended, that when Mrs. Baily 
sold the paraphernal property to her co-heirs, the appellants, and the latter 
gave their notes for the price payable to the husband, that the notes became 
absolutely his property. He held them simply in his capacity as administrator 
of his wife’s paraphernal estate, or as her mandatory. The appellants, the co- 
heirs, who bought her property and gave a mortgage in Aer favor to secure the 
notes payable to her husband, ‘new that the notes were hers. When the hus- 
band sued on them, they Anew that it was in that capacity that he sued, for the 
husband and wife cannot contract with each other, at least she could not sell 
her paraphernal property to him, pending the marriage. The judgment was 
therefore still the wife’s paraphernal property, standing in the name of her 
husband as her mandatory, and to the knowledge of the judgment debtors. 
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For the purposes of this case, it might be conceded that, so long as she 
chose to leave the control of her separate estate to him, the judgment debtors 
could discharge themselves by compensating against the judgment, their claims 
against him personally, but surely no longer. She could, at any moment, law- 
fully revoke his agency, and resume the control of this judgment, as part of her 
paraphernal estate. From the instant she gave notice to the judgment debtors 
that she had resumed the management of her separate property including the 
judgment, it seems to me too clear for argument, that the debtors could not be 
permitted to go forward and liquidate a claim they held against her husband 
individually, in order to plead it in compensation against the judgment which, 
in truth and to their knowledge, always belonged to the wife, and of which she 
had notified them that she had resumed the administration. It strikes me that 
the opposite doctrine would introduce discord into a system of law which, per- 
haps, goes further than any other towards protecting the property of married 
Women, and it would also, in my judgment, be inconsistent with the old and 
sacred principle that compensation has its basis in good faith. 

Now it appears that in April, 1854, the plaintiff availed herself of the legal 
right to resume the administration of her paraphernal property, and notified 
the appellants in the most formal and emphatic manner by judicial proceedings 
tontradictorily with them claiming the judgment, that she had done so. 
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It is not pretended that the judgment was then in any part extinguj 
compensation ; indeed, it was legally impossible, for up to that time the 
pellants had no liquidated claim against her husband. After she had res 
control of this judgment, confessedly her property, to the knowledge of th 
judgment debtors, and after she had notified them of the resumption, 
right had they to go forward and liquidate an unliquidated claim of ¢ 
against her husband personally, in order to pay her off with it, and thus ing 
fect make her a surety for his debts ? 

I think, with the District Judge, that such a proceeding was inadmissible 
and that as the judgment was in no part paid or compensated at the date 
when the wife notified the appellants that she had resumed control of it it 
cannot now be compensated by her husband’s debts to them, which were not 
liquidated till long after such notification. 

I think the judgment should be affirmed. 

Vooruies, J., concurs in this opinion. 


Strate oF Lovistana v. Lovurstana Savincs Company. 


The Act of the Legislature incorporating the Louisiana Savings Company, was not intended # 
create a banking institution; it conferred no power to issue notes for circulation, and the laws 
relative to banking corporations are not applicable to such an institution. 

The business of a Savings Company is of such a character that temporary suspension of payment 
Which is almost necessarily connected with its organization, and must have been cotitemplated 
by the Legislature, cannot be regarded as an absolute cause of forfeiture. A fraudulent suspen 
sion of payment or gross negligence in loaning money without sufficient guaranty by which tem- 
porary suspension of payment might ensue, would be different. 

From the peculiar nature of the charter of the company, it was held: That the closing of the 
doors, the cessation of business and the temporary suspension of the company for a few days, 
were not sufficient causes for forfeiture. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
EB. W. Moise, Attorney General, for the State. JZ. Hunton, for defer 
dant and appellant. 

Cote, J. (Sporrorp, J., and Voornies, J., dissenting.) On the 3d March, 
1856, the Commissioners (or Trustees) of the Louisiana Savings Compatiy, 
notified the public, they deemed it their duty to place in liquidation the affais 
of the institution; that its liabilities did not exceed $50,000, and the assets 
would realize about $45,000, although they were nominally more. They wert 
induced to do this by a sudden panic, caused by the rumor that the President 
of the company, William H. Garland, would probably be arrested for alleged 
defalcation as Treasurer of the city of New Orleans, and also by a mistake in 
relation to the accounts of Garland with the company, he being really & 
creditor instead of their debtor. 

Contemporaneous with this rumor, a large amount of deposits were with: 
drawn without notice, although a part so taken was upon interest, and p 
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notice might have been required. An open credit with the Bank of Or- 
was also suddenly withdrawn without notice. 
© On the 8th of March, 1856, the public was informed that the institution was 


“hen fully prepared to resume business and meet all its engagements, whether 


frits deposits on time or on call, and that the office would open on Monday, 
10th inst. 

This institution was thus closed from the 3d to the 10th of March, a period 
af seven days, and for that time ceased receiving or paying deposits. 

On the 15th of April, 1856, this proceeding was instituted by the Attorney 


| General, for the forfeiture of the charter granted by the General Assembly of 


the State, by an Act approved March 16th, 1854. Session Acts of 1854, page 
163. 

The reasons for which the privileges conferred by the charter are alleged to 
be forfeited are, that by said notice of March 3d, the Directors deliberately and 
yilfully closed the doors of the institution, refused to receive or pay deposits, 
gmounced its insolvency, and its purpose to go into liquidation; that the 
“scope and object” of the incorporation were defeated by the said conduct of 
the company in closing its doors and giving the notice that the end for which 
the franchises had been granted was perverted, and its corporate franchises 
had become forfeited by misuses and abuse. 

There was judgment in the lower court, decreeing the forfeiture of the charter. 

Before entering upon the argument to show that this judgment is erroneous, 
we will make some general remarks in answer to some of the reasons which 
have been urged in its favor. 

It is averred, that the misuse and abuse of corporate functions, when they 
are such as are contemplated by Article 438 of the Civil Code, are sufficient 
grounds upon which to declare the forfeiture of an Act of incorporation. 

This is not denied, but such misuse and abuse must be of that grave charac- 
ter which is intended by that Article. 

No wise jurist and no good citizen can pretend that a slight misuse or abuse 
of corporate functions, is a valid cause of forfeiture; if such a doctrine 
should obtain, then suits might be instituted against our banks for the most 
minute variation from rigid canons of correct administration. 


Imperfections appertain to humanity, and it is not to be presumed that the 
lawgiver expected that corporations would be exempt from the general rale; 
as they are managed by human beings, it is to be supposed that some acts of 
the Directors may be liable to slight animadversion; but if the dogma of per- 
fection is to prevail, then there would constantly be proceedings instituted for 
the forfeitures of charters of banks, which would produce depreciation of 
stock, loss by holders of their bills, a stringency in the money market, and a 
general financial derangement. 

It is also asserted that it is a tacit condition of every Act of incorporation, 
that its scope and designs shall be carried out. We admit this to be correct, 
butthe admission is not to be supposed to convey the doctrine that the scope 
and design of incorporation must always be perfectly accomplished, otherwise, 
that forfeiture shall follow. This would again be the adoption of the canon of 
perfection, which would create the disastrous results just portrayed. 


It is suggested that the object of this Savings Institution, is alone to benefit 


the more humble classes of society, and not its administrators. This corpora- 
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tion received its charter from the Legislature, and the object of the r 
to advance the interests of the laboring classes; but did ever any | 
imagine that all those who applied to be incorporated, in order to 
some great work of public amelioration or to benefit a part of the publie, 
pure philanthropists and expected no personal benefit! 


In this age, almost all important operations are conducted by corpe 
The Savings Institute, like many other corporate bodies, is intended to 
the laboring classes, and also those who conduct it; it is not an eleemosymm! 
corporation; persons may deposit their funds, but the principal advantage 





depositing is to receive an interest on the deposits, and the trustees have 
right to expect to be recompensed for their trouble in superintending its 
in the event their operations are successful, = 
It is alleged, that the charter of this company ought to be forfeited, if ae 
an important ordeal, it should appear that any part of the entire capital 
sited had been lost, or if depositors were not always paid, at the all 
lated, the principal and interest of their deposits ; this doctrine is also witha 
any sound legal basis, so far as this institution is concerned, for we shall & 


monstrate hereafter, that the very nature of this charter raises the presump- 
tion, that this company may not always be able to meet its obligations ad 
without being subjected to any penalty therefor. 

It is also said that the assets, two years after the company had been in oe 
ration, were not sufficient to pay ninety cents in the dollar upon its liabilitie 
Admitting such to have been the case, yet it is not shown this was owing to 
any fault of the trustees; on the contrary, it is to be attributed to the costed 
keeping up an institution of this kind in the infancy of its career, andtoa 





depreciation of the bonds of the city of New Orleans, twelve of which wer 
in the possession of the company and estimated in the list of assets at $1200) 
although their market value then was about $9,000; besides, as the company 
had to invest money in these bonds, then as long as it complied with there 
quisites of its charter in investing its money, and its action was characterimd 
by prudence and skill, forfeiture cannot follow in the event the investments 
are not profitable. 

By the statement of the company published March 4th, 1856, the difference 
between its assets and liabilities, exclusive of interest due depositors and howe 
rent, was $1,278 11; add to this, $1,542 00, the amount the Directors thought 
that Garland owed, which, however, he did not, and it will make $2,8% 
which, with the depreciation of the city bonds, was the total difference be 
tween the assets and liabilities of the company on the 4th of March, 1856, las 
house rent, interest on deposits, and whatever amount might be due Garland, 
all of which, however, could not have been much, for if they had been, the 
Attorney General would have established the amount in the lower cout 
When it is remembered that the company had been in existence but two yea, 





this difference between the assets and liabilities is very little, and independent 
of the depreciation of the bonds, it was caused by the neccssary expenditures 
for such an institution before sufficient interest could accrue to meet them 
It is also urged, that in order to have resumed business, “ the Directors must 
have made good the deficit in these assets out of their private fands,” and that 
the life of the company ought not to be prolonged in order to give the Diree- 
tors an opportunity to reimburse themselves by anticipated. profits for @® 
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ey they may have advanced it. But certainly the State ought not to act 
| cruel tyrant, who invites his friends to a feast only to make their deaths 
Se bitter. An institution of this kind, from its very nature, cannot, for 
, or four years, realize profits sufficient to meet all its liabilities on de- 
: and there must necessarily be for that time an excess of expenses over 
ts; if, then, forfeiture must follow for this, where would be the justice or 
humanity to incorporate an institution which must, from its nature, be unable, 
if its credit is temporarily destroyed, to meet all its liabilities on demand! 









There would be no policy in thus forfeiting the charter either as to the Direc- 
tors, the public or depositors. It would be a direct injury to the laboring 
dasses, for it would prevent the establishment of similar institutions. 

It is also urged, that a judgment of forfeiture ‘‘ would involve in lesses con- 
sequent upon the liquidation, all the depositors and others connected with this 








* institution.” Yet this is only what would always be the case with every Sav- 

id ings Company, if it was obliged, after being in existence but two years, sud- 

in denly to wind up its affairs, for, as it is alleged in the statement of the Trus- 

rd | tees, “‘ few establishments of this kind have ever earned their expenses within 

+ the first three or four years.” 

a Itisalso averred, that there was great carelessness in the manner in which 
the books were kept, because there were mistakes made as to the Garland ac- 
count; but in the lower court there was no attempt to show that the affairs of 

* the company had not been managed with skill, and the Attorney General re- 

™ jied alone in his petition on the notice of the 3d of March. If one mistake 

proves extraordinary negligence, where is the bank or mercantile house that 
would escape censure? 

7 | It isalso objected, that it is not shown, that any inevitable or temporary misfor- 

a | tune occasioned the state of affairs exhibited by the notice of the 3d of March. 

a Inanswer to this, we would say, that previous to and at the time of this no 

| tice, there was much excitement in the public mind. Jr. Garland had been 

ined President of the institution, great confidence had been reposed in him, and 
ab | when such serious accusations were made against his reputation, it was natu- 

tal to suppose that he might have made use of the bonds of the company or its 
nce | Boles, to which he might have had access. This panic caused the Bank of Or- 
ms leans to withdraw an open credit that this institution had to overdraw, up to 

ht $10,000, and depositors withdrew on the Ist of March, 1856, $19,751 44, 

530, Without notice, and although a part so withdrawn was upon interest. Which 

w of our corporations or mercantile houses would not be in the same state as this 

le institution was on the 5d of March, if their credits with the banks, and their 

nd, friends in different parts of the world was suddenly stopped ? 

the It is also asserted that it is not established, that the condition of the assets 

urt had improved at the time of the trial in the lower court, and that the public 

a", #owal of its insolvency has not been rebutted nor withdrawn. 

ent This is answered by reference to the notice of 8th of March, 1856, which 

res 


‘Mnounces that the “institution is now fully prepared to resume business and 
to meet all its engagements, whether for its deposits on time or on call.” 

This is assuredly a rebuttal and withdrawal of the avowal of its insolvency ; 
besides, the petition is based entirely on the notice and not on any subsequent 
| tion of the company, and the answer avers that since the notice of March 
- Sth, the company continued to transact business, and to exercise its corporate 
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privileges, and that by said notice of March 3d and the cessation of 
neither the public nor any individual depositor or creditor of the cop 


fered any loss, and notwithstanding this averment, the Attorney General g 
not attempt to contradict it. ee 


Having thus answered some of the arguments in favor of the forfe: 
shall now proceed to tstablish that the grounds upon which this forfeiture jg 
demanded, are not sufficient to authorize it. 


In order to succeed in this proceeding, the State must establish the Violation 
of a law by the company, which requires the forfeiture on account of the in. 
fraction. If no ordinance or statute has been infringed, a tribunal Of justicy 
cannot then punish. Courts cannot create laws—their province igs to interpret 
them and ordain their execution; the coalition of the Tegislative and judicial 
functions is adverse to our political system, to every republican principle, ang 
to the weal of the people. This corporation cannot then be dissolved, ules 
it had done that which is forbidden, cither by its charter, by some Provisions 
of law, or which is of such a character and so detrimental to public good, that 
although there is no positive statute, the nature and essence of corporations 
demand that forfeiture should follow ; but such tacit recognition of the neog. 
sity of forfeiture must be clear to the common sense of mankind and not the 
sequence of scholastic logic. 

Let us first consider the nature of the charge; it is of a two fold characte, 
The first part of it is, that the company closed its doors, or ceased paying and 
receiving deposits for seven days, to wit, from the 3d to the 10th March. The 
second part of the charge is, that it was in a stateof insolvency. 


The first part of the charge is no cause for forfeiture, for the charter has 
not ordained how many days in the week the institution must be opened; this 
is left to the Trustees, and they could, in their by-laws, have enacted their 
doors should be open but oncea week. If then they could have adopted that this 
as a general rule, then the mere cessation of business for one week, by the 
notice of March 3d, cannot forfeit the charter. 

The closing of the doors for seven days, under the circumstances is not such 
a non-user, or neglect to exercise corporate privileges, for which the charter 
ought to be forfeited ; it is not in this case such an abuse of privileges and re- 
fusal to complete the conditions on which such privileges were granted, as is 
contemplated by Article 438 of the Civil Code. 

The second part of the charge is, that the corporation was in a state of im 
solvency. As this alleged insolvency was not evidenced by any overt act, 
such as a return of “nwvl/a bona,’ a judgment or even a protest, the true 
question for our present investigation is, whether a temporary suspension of 
payment under the circumstances of this case, is a sufficient ground of for 
feiture ? 

The rigid rules of our laws relative to banking operations are not applicable 
to this case ; they relate to offices of discount, deposit and circulation, This 
institution is not a “ bank” in the sense of the statute, and it is clear, that the 
Legislature did not intend to incorporate a bank; the act authorises @ corpe 









ration and calls it a corporation and not a bank, and it has no power to issi® 
notes for circulation. It is evident that the statutes, regarding banking compe 
rations, do not. govern the case at bar. 
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When the nature of this institution is considered, temporary suspension of 
t appears to be almost necessarily connected with its organization, and La. Bavinas Co. 
T if 50, it is not then an absolute cause of forfeiture. In order to comprehend 


its nature, its privileges must be examined. The act of incorporation grants 


no power besides those common to all corporations, except to receive monvy, 


from one dime and upwards, on deposit; to allow interest on it, in accordance 
with the by-laws of the institution, and to loan the said deposits. No special 
condition is annexed by the Legislature upon which the privilege is to depend, 
or for the non-performance of which, the charter is to be revoked. 

This company may, in one sense, be considered as necessarily unable to meet, 
jn full, its engagements for a long period after its organization, for it had no 
funds with which to commence operations—was obliged to hire an office, also 
officers, and to incur many incidental expenses, before sufficient interest could 
accrue, from money loaned, to meet its engagements. The busiuess of the 
company was also of such a character, that temporary suspension of payment 
must have been contemplated by the Legislature, and by the depositors as in- 
cidental to the institution. 


The business of this corporation was to receive money on deposit, loan the 
same, and pay an interest on the deposits. The depositors knew that the cor- 
poration had the right, by its charter, to loan its money, and that this was the 
way for which it was able to pay interest on deposits. These laws might be 
made with the greatest prudence, yet the company might fail to collect the 
notes at maturity; violent convulsions in the monetary affairs of the city, 
might often prevent those who were deemed the most solvent at the time of 
borrowing the money from meeting their obligations with punctuality ; those 
then, that deposited money with this institution, did it with a full knowledge 
it was to be loaned ; that money lent, is not always punctually paid, and that tem- 
porary suspension of payment appertained almost naturally to this corporation. 
Such temporary suspension of payment must have been contemplated by the 
Legislature and depositors, as incidental to the corporation, and cannot then be 
a sufficient cause for forfeiture. 

The principles decided in this case, must not be considered as applying to an 
institution like this, which should fraudulently suspend payment, for such con- 
duct might be placed under the provisions of Article 488, of the Civil Code, 
and considered an abuse of the privileges of the corporation and a refusal to 
complete the conditions on which said privileges were granted; gross negli- 
gence in loaning money without sufficient guarantee, by which temporary sus- 
pension of payment might ensue, might perhaps also subject the charter to 
forfeiture. In this case, the Directors appear to have been actuated by laudable 
motives in giving the notice of 8d of March, and ceasing their operations. 
Their conduct does not appear to be polluted with fraud, nor to have been fol- 
lowed by injury to the depositors, for so far as the record shows, no creditor 
has ever instituted proceedings against the corporation. It ought also to be 
remarked, that we decide this case on principles peculiar to the nature of the 
charter of this company. 


Considering then, the circumstances of this case, and the nature of the 
charter, it is evident that the closing of the doors, the cessation of business, 
and the temporary suspension of payment of this company for a few days, are 
not sufficient cause for forfeiture. Vide People v. Bank of Hudson, 6 Cowen, 
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217; People v. Washington and Warren Bank, 6 Cowen, 216; State y & 
Light and Banking Company, 2 Rob. 529; Angel & Ames on Corpo 
745; Revised Statutes, 116, 1, 12. 


It is, therefore, ordered, adjudged and decreed, that the judgment of the 


court below, be avoided and reversed, and proceeding to render such judgment 
as ought to have been rendered by said court, it is, ordered, adjudged and dp 
creed, that the demand of plaintiff be rejected, with costs in both courts, 

SporrorD, J., dissenting. I take it to be well settled that the misuse ang 
abuse of corporate functions in Louisiana, as at the common law, are sufficient 
grounds upon which to declare the forfeiture of an act of incorporation, Jp. 
deed such is the express provision of Art. 438 of the Civil Code. 

It is also settled, that it is a tacit condition of every act of incorporati 
and that the violation of the tacit condition is a ground of forfciture The 
State v. the New Orleans Gas Light and Banking Company, 2 R. 522; Angel 
& Ame’s on Corp. 510. 

Whether a corporation, in a particular place, has violated this tacit condition 
upon which it was created, is a judicial inquiry, the solution of which depends 
first upon the object or end of the corporation, and secondly upon the mode in 
which the corporators have carried out their end, in other words, upon the 
proven facts of the case. 

The object of a savings institution is not to enrich the corporators, or to pro- 
vide them funds to speculate upon, but to benefit the poorer classes of society, 

The preamble of the act in this case, intimates its design, ‘“ Experience hay- 
ing proven that savings institutions have been productive of great benefit to the 
laboring classes, by inducing habits of economy and industry, therefore be it 
enacted, &c. 

The charter and the by-laws, in this case, show that inducements were 
held out to people of small means, to deposit their savings in sums from one 
dime upwards, with the corporation, upon the assurance that funds so deposited 
should be secured in the most ample manner; should be returnable on call or 
at a fixed period, as agreed upon at the time of the deposit, and pay an interest 
of three per cent. on sums deposited for a time longer than sixty days, five per 
cent. for a time between three and six months, and five per cent. for a longer 
period than six months. 

It was therefore implied among the conditions of the continuance of the 
franchises of this company, that they should conduct their affairs with econo- 
my, prudence and skill, sufficient to ensure the safety of the entire capital de 
posited with them as a sacred trust, and to pay continually, and at the times 
stipulated in their contracts with depositors, the principle and the conventional 
interest. Any course of management which, after a fair and reasonable trial, 
should show that all this was not secured to the beneficiaries of the corpora 
tion, would justify a revocation of the grant for misuse, or for a violation of its 
implied conditions. 

And now for the facts. After being about two years in operation under this 
charter, the directors of the Louisiana Savings Company published, in the ga 
zettes of New Orleans, the following notice: 

“The Commissioners of the Louisiana Savings Company are constrained 
say that, after due consideration, they deem it their duty to place in liquid 
tion, the affairs of the institution. We pledge ourselves that the assets shall 
be faithfully appropriated. 
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“The liabilities of the company do not exceed $50,000. The assets will rea- on 
lize about $45,000, although they are nominally more. "La. Savinas Co. 
( Signed ) R. L. Rosertson, President., pro tem. 
J. N. Puturps, Treasurer. 
New Orleans, March 8d, 1856.” 

On the 5th of March, a carefully prepared statement was published, which 
was intended to assure the public that the insolvency was not so great as ad- 
mitted by the previous notice. But in this statement, it is now proven by the 
company, that there was a remarkable error. Among their assets they classed 

adaim on Wm. H. Garland, for over-draft, $1,542, which the treasurer testi- 
fies was a mistake, and that so far from being a creditor of Garland, the 
company owed him at that time, in cash, an amount of which is not stated. 

The twelve bonds of the city of New Orleans, would seem to have been put 
in the list of assets at $12,000, when it is well known that they never were at 
par, and the record shows that they had once been pledged to the Bank of New 
Orleans for a credit of only $10,000. Counting these bonds at their market 
value, which certainly did not depreciate in the hands of the company, and 
deducting the erroneous claim against Garland, it appears that the 4s- 
sets of the company were, at the most favorable estimate, five thousand dol- 
lars less than their liabilities to depositors, exclusive of interest, house rent 
and the balance due Garland. The statement made by the directors on the 3d 
of March, that the institution was insolvent, is thus proved to have been true; 
after the more mature examination published on the 5th. This insolvency 
was not denied in the answer, and it is not pretended that, at any time since, 
the assets have become equal to the liabilities. Indeed the appellant's counsel, 
in his printed argument, has stated that ‘“‘ The directors must have made good 
the deposit, in their assets, out of their private funds,” in other words, the 
corporation borrowed from Peter to pay Paul. This of course, could not 
change the real pecuniary condition of the company. But the step was taken, 
after a deliberation of several days, when the directors changed their minds, 
and concluded that they would rescind their resolution to go into liquidation, 
and endeavor to resume the corporate franchises which they had for a time 
abandoned. 

They therefore gave notice that the institution would “resume business, and 
meet all its engagements, whether for its deposits on time or on call.” Ac- 
cordingly it is stated, that up to the time of triak in the court below, it had 
continued to receive deposits and pay claims on demand. 

This was relied on, as the sole reason why the charter should not be for- 
feited. 

It may be conceded, that if the resolution to go into liquidation on account 
of the acknowledged inadequacy of the assets to meet the liabilities of the com- 
pany, was based upon a mistake as to that vital fact, the suspension for a week 
would not work a forfeiture. But if there was no mistake as to that fact, I , 
apprehend that the company could not be permitted to play fast and loose, to 
suspend and go into liquidation one week, and then to resume upon a borrowed 
capital, with the hope of working out of embarassment and real insolvency by 
fortunate investments or speculations. 

And that is precisely what I understand the company contends it had a right 

_ & do. For it is not pretended that the assets of this company have ever 
equalled its liabilities. It has had a trial of about three years, surely a trial 
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sufficiently long to test its capacity; no showing of any better condition than a 
ability to pay ninety cents on the dollar, (upon a full statement) hag been 
made by the company. Indeed it is argued, in the printed argument, filed on” 
its behalf, as a reason why indulgence should be extended to it, that a j 
ment of forfeiture now, “would involve in losses consequent upon the liquids. P 
tion all the depositors and others connected with this institution.” 

And it is not shown that any temporary or inevitable misfortune produced 
this disastrous result. No depreciation of property is pretended to have oe. 
curred. The suspension is now attributed to the panic created by the flightof 
its President, Garland, for alleged defalcations. But,‘at the time, it was attrib. 
uted to the inadequacy of the assets to meet the liabilities, an inadequacy 
which it amply proved in this record. There was no mistake as to that fact 
and the only mistake the directors made at the time, was that they had a claim 
on Garland, when Garland had a claim on them; that is, they supposed the 
institution to be better off than it turned out to be. The repeated mistakes as 
to this account, shows that the business was, to say the least, negligently con- 
ducted. 

After a fair and reasonable trial, I do not think this corporation has shown 
that it isin a sound and healthy condition, so as to meet the public wants out 
of its own resources. The commendable liberality of some of the directors, 
( who are not individually liable to the depositors,) in loaning to the company 
the means to resume payment for the time being, does not require that its life 
should be prolonged, in order to give them an opportunity to reimburse them 
selves by anticipated profits. An institution whose assets, after two years’ 
operation, can only pay ninety cents in the dollar to its intended beneficiaries, 
but real benefactors, is not such a “savings institution” as was contemplated 
by the Legislature. It fails to satisfy the object of its creation, and, in my 
judgment, should be dissolved. 

I therefore, think the judgment of the Third District Court should beat 
firmed. 


Mr. Justice Voorhies, concurred in the above dissenting opinion of Mr. Justice 
Spofford. 
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Gcocesston oF F. M. Prevost—The Sratz, Appellant, Louis Pxevosr, 
Appellee. * 


The treaty made in 1858, between the United States and France, confers on Frenchmen, in all the 
States of the Union, whose laws permit it, the right of possessing real and personal property by 
the same title and in the same manner as the citizens of the United States, and declares that, in 
no case, shall they be subjected to taxes on transfers, inheritance, or any others, different from 
those of citizens of the United States, or to taxes which shall not be equally imposed. Held: 
That the succession of a French citizen, who died before the treaty was made, will not be exempted 
from the operation of the Act of the Legislature of Louisiana, in 1842, imposing a tax of ten per 
cent, on successions falling to foreigners. 


PPEAL from the District Court of Ascension. 

J. H. Iisley, for appellant. C. A. Johnson, for the appellee. 

Bucnanan, J. Jean Louis Prevost, a subject and resident of France, hay- 
ing been recognized as heir of his brother, /. VM. Prevost, an inhabitant of 
Iouisiana, the curator of the succession of the widow of F. M. Prevost, has 
rendered him an account of the estate of /. M. Prevost, which his widow pos- 
sessed up to her death. To that account, Jean Louis Prevost has filed various 
grounds of opposition. 

First.—He objects to the item of $3,192 80, charged as a State tax of ten 
per cent. on successions in this State, falling to foreigners.. The opponent con- 
tends that Fretich citizens are exempted from this tax, by the effect of the con- 
sular convention between the United States of America and the Emperor of the 
French, concluded 23d of February, 1853, ratified by the United States the Ist 
of April, 1853, exchanged the 11th of August, 1853, and proclaimed by the 
President of the United States, 12th of August, 1853. The seventh article of 
which treaty, is in the following words : 

“In all the States of the Union, whose existing laws permit it, so long, and 
to the same extent, as the said laws shall remain in force, Frenchmen shall en- 
joy the right of possessing personal and real property, by the same title and in 
the same manner, as those citizens of the United States. They shall be free to 
dispose of it as they may please, either gratuitously, or for value received, by 
donation, testament or otherwise, just as the citizens themselves ; and in no case 
shall they be subjected to taxes on transfer, inheritance, or any others different 
from those paid by the latter, or to taxes which shall not be equally imposed.” 

We have decided in the case of Dufour’s Succession, 10 Ann., 391; that this 
treaty, co far as it is inconsistent with our State laws of 1842, imposing a tax 
of ten per cent. upon successions devolving upon persons resident out of the 
United States, must be considered, under the provisions of the second para- 


. graph of the sixth Article of the Constitution of the United States, as para- 


mount to, and superseding the said State law. See, upon this subject, the case 
of Mager’s Succession, 12 Rob. 588. 

The present case however, differs from that of Dufour in the essential par- 
ticular that Prevost died many years before the conclusion of the consular con- 


* This case was decided in 1855, and on a writ of error, from the Supreme Court of the United 
Mates, the judgment was confirmed in. See 19 Howard’s Rep. p. 1. 
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vention with France, and the right of the State of Louisiana to this tax op 
quently attached, at a period when French citizens did not enjoy an exe 
from the operation of the act of 1842. By the fiction of law le mort aaisigy 
vif, the rights and obligations of the opponent, Jean Louis Prevost, ag heipgt 
Francois Marie Prevost, relate back to the death of the latter, which took 
on the 18th of May, 1848. C. 0. 934, 985; 3L. R. 836; Ibid 561; Rg 
504; 9 Rob. 357. Blanchard’s Succession, decided at the December term of 
1854. The language of the Supreme Court, in the case of Mager, 19 Rob, 
588, referred to by the District Judge, contains nothing inconsistent With this 
view of the law. 

There are two other grounds of opposition which have been argued befgp SU 
us, one concerning the valuation of improvements put upon the separate estajy 
of F. M. Prevost during the existence of the marriage community ; and fy 
other, a charge for stock put upon said property by the widow Prevost afte 
her husband’s death. The decision of the District Judge, upon these point, 
seem conformable to the facts and the law. 

It is, therefore, ordered, adjudged and decreed, that the judgment of ty 
court below be reversed, so far as concerns the charge made in the curator’s 
account of three thousand one hundred and ninety two dollars eighty cents, for 
the State tax of ten per cent. upon the amount of the estate of F 
inherited by J. LZ. Prevost, which charge is hereby sustained; that in othe 
respects, the said judgment be affirmed; that the account of curatorship of the 
succession of Victorie Castelain, widow of Francois Marie Prevost, filed by 
Michael D. Gaudeb, curator, on the fourteenth of June, 1854, be approved and 
homologated ; and that Jean Louis Prevost, the opponent, pay costs of the 
oppesition in both courts. 
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Hon. H. M. Sporrorp, 
Hon. C. Voorutes, 
Hon. J. L. Core. 


Associate Justices. . 





Sorry & Campset, for the use, &c. v. E. Frrenp. 


A defendant examined on facts and articles, may answer as to a fact tending to bis defence, when 
the fact is closely linked to the fact on which he had been interrogated. 


PPEAL from the District Court of Ouachita, Richardson, J. 
McGuire & Ray, for plaintiffs and appellants. Morrison, for defendant. 

Merrick, C. J. The plaintiffs, as acceptors, have instituted the present ac- 
tion upon an account stated upon a bill of exchange dated Trenton, May 5th, 
1853, drawn on themselves at New Orleans and made payable twelve months 
after date, to the order of W. H. Rogers, by whom it was endorsed, for fifteen 
hundred dollars. 

The defendant in his answer, alleges that the draft was given for the pur- 
pose of enabling the plaintiffs, who were commission merchants, to raise money 
after accepting it, by throwing it in the market, and the money raised on it 
was to be advanced to William H. Rogers, then a merchant at Trenton, La., 
toenable him to carry on his commercial business, and Rogers was to provide 
means to meet it at its falling due; that the plaintiffs shortly afterwards failed 
without having accepted, negotiated or paid said draft, and that the plaintiffs 
never having advanced anything to Rogers after the receipt of the draft, are 
fraudulently attempting to collect the same. 
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The plaintiff, in order to rebut the presumption that he had fy 
defendant to meet this draft, propounded the following questions to ¢ 
viz: m 

Ist. “Did you ever ship or consign any produce, goods, or effects of ae 
kind to Messrs. Soery & Campbell, of New Orleans? If so, state when, “a 
it was, and for what amount?” 

2. “Did you ever deposit any amount of money in the hands of Mesers, 
& Campbell, of New Orleans, for any purpose whatever? If so,. state gy 
amount when it was, and for what purpose ?” 

To the first interrogatory, defendant answered: “ I did consign four balesg 
cotton to plaintiff about January, 1854, but no part of it was intended for jh. 
payment of the draft sued on, as it was well understood by plaintiffs and& 
fendant, that W. H. Rogers was to provide for the payment of the draft sug 
on, and not defendant. Plaintiffs paid over to defendant the proceeds of the 
four bales of cotton, in the spring of 1854, in supplies and in money.” 


a> 


Answer to second interrogatory. ‘I never deposited any other funds wih 
plaintiff except the few bales of cotton, and that was for the purpose of pay. 
ing for some groceries furnished by plaintiffs to defendant, and in money,» 
stated in answer to first interrogatory.” 

The plaintiff moved to strike out a portion of the answer to first interrog. 
tories, and propounded this further interrogatory, viz: 


“Did you ever have any conversation with either of the plaintiffs in this 
case in relation to the draft sued on in this case? If so, when did such om 
versation take place? Where did it take place, and what was said aboutit 
and with whom did you have such conversation ?” 

To this the defendant answered, ‘‘ I did have a conversation with one of the 
plaintiffs in this case, in relation to the draft sued on, which took place, as new 
as I can recollect, about the month of July, 1854. It took place at Forksville 
in the parish of Ouachita. The words used in the conversation I cannotrm 
member exactly, but the substance of it was, that I would do what I coud 
to induce W: H. Rogers to ship them cotton for his indebtedness to plaintiff 
and that I did not consider myself bound for the draft sued on, and that plain 
tiff need not look to me for it. He then told me, that if I had not mentioned 
it to him, he would not have mentioned it to me, and that if I wouldshp 
them, the plaintiffs, my cotton crop of 1854, that no part of it should beapplied 
as a payment on the drafts sued on.” 


The District Judge did not err in refusing to strike out all that part of & 
fendant’s answer to the first interrogatories, commencing with the words “bat 
no part of it,” and ending with the words “sued on and not defendant.” Th 
object of the interrogatory was to destroy the presumption that Soery & Camp 
bell had funds of the defendant, out of which the draft was paid by them. 


The reason why the defendant did not place the plaintiffs in funds, arising 
as it did from an understanding between the parties, was a fact tending tolé 


defence, which was closely linked to the fact on which he had been interrogated | 
It was a matter standing as a partial answer to the supposed liability of 


defendant, arising from his neglect to place the drawees in funds. Haynay.- 
Heard, 3 An. 648. a 


The defendant has filed an answer, praying that the judgment of 
may be amended, and that he have a final judgment in his favor. 
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"  Wedo not think the judgment should be disturbed. It is evident that the 
draft was drawn by the defendant for some purpose. If he were a drawer for 
the accommodation of Rogers, as he alleges, he would still be responsible to 
the acceptors in the event Rogers did not place them in funds. The answer to 
the first interrogatory does not clearly show ‘that at the time the bill of ea- 
change was drawn, that the defendant was not to be liable as between himself, 
and the acceptor for the amount of the bill in the event the principal debtor, 
Rogers, should fail to furnish the funds which it was naturally expected by 
all parties he would do. But the defendant has not said, that if Rogers did 
not furnish the funds, that he himself was not to be responsible for the failure. 
It appears to us that an accommodation drawer, who relies upon the payee of 
the draft to furnish the funds to take it up at maturity, must be considered as 
between the other parties to the instrument, as a principal remitting his funds 
through the agency of such payee. If the drawer would have been responsi- 
ble to a bona fide holder had the draft been dishonored, we cannot see why he 
should not, in the absence of all agreement to the contrary, be in like manner 
responsible to the acceptors who have taken up the same at maturity. 

If the defendant relies upon a release or remission of the debt by the plain- 
tiffs, his answers do not establish this with sufficient clearness. They might 
have been very willing to receive and sell the defendant’s crop as factors, and 
Jeave the question of indebtedness for the decision of the courts. C. C. 2200, 
2201. 

But the draft produced does not appear to have been accepted by the plain- 
tiffs, although they have charged commissions for accepting the same. This 
circumstance, taken in connection with the defendant’s answers to the interro- 
gatories, creates a doubt whether the draft was ever put in circulation. If it 
remained in the hands of Soery & Campbell until maturity, it is at least in- 
cumbent on them to show that the amount of the draft was placed to the credit 
of Rogers. They could have no claim against Friend, until they had either 
paid the draft to the holder, or if they retained the same, placed it as above 
mentioned to the credit of, and thereby paid it to Rogers, the first endorser 
and payee. 

On the whole, we are satisfied that the judgment of the lower court should 
be affirmed. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be affirmed, with costs. 
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E. R. Cory v. A. W. Eppens. 


The Clerk’s certificate being defective, the ca: "4 
, se was ccntinued by the Supreme enable thy 
Clerk to complete it. ee B 


PPEAL from the District Court of Franklin, Barry, J., presiding. 
T. S. Crawford, for plaintiff. W. H. Hough, for defendant ani 

lant. " 

Sporrorp, J. The plaintiff and appellee has filed a motion to dismiss the 
appeal in this case upon the ground that the Clerk’s certificate is defective, 
The Clerk has not certified that the transcript contains “all the proceedings 
had, and documents filed, in the cause, and all the evidence adduced on the 
trial,” but has qualified his certificate by adding, “‘as on file and of recopdj 
this office.” a 

In various cases, at the last term of this court, we held such a certificate jp 
be defeetive. Alcock, use, &c., v. McKoin ; Barham v. Livingston & &, 
See also Nettleton v. Stevens, 6 L. 166; Ib. 303; 12 L. 537; 8 Ann Seg 
But we also held that such defects not appearing to be imputable to the fault 
of the appellant, the cases should be continued to enable the Clerk to com 
plete his certificate. See Act 1839, Revised Statutes, p. 279, sec. 20. A simi 
lar order must be made in this case. : 

Cause continued to perfect the certificate. 

It is ordered, that the cause be continued to perfect the certificate of the 
Clerk of the District Court of the parish of Franklin. 


B. C. Peace v. W. H. Heap—W ape, Intervenor. 


To enable a party to introduce secondary evidence of the contents of a lost instrument, it will be 
sufficient if it appear, from all the evidences, that the loss was advertised and the proper exer 


tions made to recover it. 
C. C. 2250. 2259. 


PPEAL from the District Court of Caddo, Cresswell, J. 


Crane & Nutt, for plaintiff and appellant. 

Merrick, C.J. The Articles 2258 and 2259 of the Code relative to lost 
instruments, do not require that the party offering secondary evidence of such — 
instrument, shall state in the affidavit, that he has used due diligence to procure ; 
the original. Itis sufficient, if it appears from all the evidence, that the loss was q 
advertised and the proper exertions were made to recover the same, The — 
proof of loss which will authorize the introduction of inferior evidence, must — 
depend on the particular circumstances of each case. 7 N. S. 548; 2 Amy 
195. The District Judge was satisfied with those proven in this case, in cone 


nection with the affidavit of the intervenor, which stated, among other pings, 
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hit the instrument was lost, and that she was unable to produce it, and we § Pmace 
Z vannot say that he erred in his conclusion. Heap. 
; Witnesses who were acquainted with Dr. J. Peace’s handwriting, prove 
dearly the existence of the bill of sale from him to the intervenor, and al- 
though there are circumstances which throw a slight suspicion over the title 

weed, we think the testimony unexplained must conclude the administra- 
tor, as it would have done the intestate. 


Judgment affirmed. 


, 

re 

e 

J S. A. Levericu v. H. M. Bossier. 

ie 

in Asa general rule, an executor who endorses a bill or note, although he does 86 as executor, is per- 
gonally bound ; he is. therefore, incompetent as a witness to fix a liability on a prior party to it. 

PPEAL from the District Court of Caddo, Cresswell, J. 

; Hodge & Austin and Hood & Knoz, for plaintiff. Crain & Nutt, for de- 

, fendant and appellant. 

It Merrick, C. J. SS. Bossier, of the parish of Caddo, on the 20th January, 

j 1850, drew his draft for $3,300, payable to his own order, twelve months after 

i- . 


date, on Messrs. Leverich & Co., of New Orleans. The draft, after being en- 
dorsed, was left with them as accommodation paper, or to cover future advan- 
ces. Edward J. Walsh, who is alleged in the plaintiff’s petition to have been 
¥ the sole person interested in the firm of Leverich & Oo., thrangh his agent, 
during his absence, procured William E. Leverich and Samuel J. Peters, as : 
executors of the estate of J. H. Leverich, to discount the draft for his own 
benefit, before its maturity ; the drawer not being in any manner credited with 
the proceeds or benefited by the transaction. The executors transferred the 
draft to Mrs. S. A. Leverich, the widow of J. H. Leverich, deceased, and she 

has instituted the present action. 
At maturity, the notary charged with making protest, certifies, that he de- 
manded (through his deputy) payment for said draft at the office of Mr. Wil- 
: liam Iuyster, the surviving partner of the late firm of Leverich & Co., accep- 
tors thereof, and was answered by a clerk, that said William Luyster was not 
there, and had left no instructions in relation thereto. The notary further cer- 
tifies, that he left notices of protest with Mr. William Luyster personally, for 
the drawer and first endorser, and, at his request, at the office of William E. 
Leverich ; he left notices with Lwyster, also, for William E. Leverich and 
Peter?’ executors. 4 

The testimony of both William E. Leverich and William Luyster was 
taken, and was offered in evidence, the defendants, the widows and heirs of 
Bossier excepting. 

The deposition of W. E. Leverich ought to have been excluded. As a gene 
tal rule, an executor cannot draw or endorse bills of exchange for affairs aris. 
ing after the death of the testator, so as to bind the estate. His endorsement, 
herefore, in such case, binds himself personally, notwithstanding he signs as 
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executor. The witness appeared, therefore, directly interested in procurh 
recovery on this paper against the prior parties, and his interest is not equs 
balanced between plaintiff and defendant. The objection to Luysters ¢ 
mony, , goes more to its effect, than admissibility. 
It is clear that the drawer of the draft was at least entitled to all the 
of drawers and endorsers of strictly commercial paper. It was, 
cumbent on the plaintiff to show that the bill of exchange sued on, wag 









sented at the proper place at the maturity of the draft, and due notice of ity This act! 
dishonor given to the drawer and endorser. q at 

In this we think the plaintiff has failed in her action. She has alleged in of, an 
her petition, that Walsh alone compesed the firm of Leverich & Oo,, and has - 
proved the same by her witnesses, and, moreover, offered the deposition gf wa 
Luyster as a disinterested witness. She claimed that Walsh transferred tly thori 
title to the paper to the executors, which the defendant lms endeavored to de If the di 
feat by an allegation in the answer, that both Luyster and J. H. Luverich wen oe 


members of the firm of Leverich & Co. In the consideration of the 

therefore, we think we should give the benefit of the plaintiff’s allegation, A” 
which is sustained by proof, to the defendant, rather than give the plaintiff 
the benefit of the defendants’ allegation in their answer, which the plaintiff Spo 
has disproved by her testimony. As it is established that Lwyster was not the defend 
partner of Walsh, who composed the firm of Leverich & Co., a demand upon Thorn 


him as surviving partner of the late firm of Leverich & Co., was manifestly after ¢ 
insufficient. The 
The authority cited in case of a demand at the place where a note is made on the 
payable in a suit against the maker or acceptor, is not applicable to the present forwa 
case. The case of Landry v. Stansbury, 10 L. R. 484, if still law, establishes On 
an exception to a general rule. The present case, while within the general ment 
rule, is not covered by the authority of the case cited. See 7 Ann. 498; 4 He 
Rob. 276; 7 R. 13; 4 Ann. 483. were 
Their 


It is not pretended that any other demand than that upon Luyster has beep 
made. We will, therefore, render a final judgment in favor of the defendants, 
It is ordered, adjudged and decreed by the court, that the judgment of the 
lower court be avoided and reversed, and that there be judgment against the 
demand of the plaintiff and in favor of the defendants. And it is further or 
dered, that the plaintiff pay the costs of both courts. Rin 
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T. Wuatey v. J. S. Hovston. 


This action was against the drawers of a draft; one of the grounds of defence was, that it had not 
peen properly presented for acceptance. The notary certified that he “ had presented the draft 
toa clerk of the drawees at their office, the drawers not being in, and demanded acceptance there- 
of, and was answered that the same would not be accepted.” J/eld : That this was a sufficient pre- 


ee Oe 


sentment, the defendants being merchants, having a counting room in New Orleans. Held, also: 
That it i: questionable whether the drawer was entitled to notice, as he had no funds in the hands 
of drawees, and it did not conclusively appear that the agreement with them was such as to au- 
thorize the drawer to accept an acceptance. 

If the day on which a draft should, by its terms, be presented comes on Sunday, it may be presented 
on the day previous. The court should take notice of the fact, that the date of its maturity is 


Sunday. 
PPEAL from the District Court of Bienville, Drew, J. 
EB. J. H. Jones, for plaintiff and appellant. A. Gray, for defendant. 


Sporrorv, J. The plaintiff has appealed from a judgment in favor of the 
defendant, who was sued as the drawer of a bill of exchange upon Messra, 
Thornhill & Co., New Orleans, dated July 13th, 1853, and payable nine months 
after date to R. VN. Downing, or order, for the sum of $795 92. 

The bill was protested on the 27th September, 1853, for non-acceptance, and 
on the 15th of April, 1854, for non-payment, and notices of both protests duly 
forwarded to the drawer. 

On no ground assigned by the appellee’s counsel in his brief, can the judg- 
ment of the District Court be sustained. 

He urges that the presentation for acceptance was defective. The drawees 
were a firm of commission merchants, and cotton factors in New Orleans. 
Their business residence was of course their office, and that was the fittest 
place at which to present commercial paper drawn upon them in the course a 
of their business. The notary certifies that he “ presented the draft to a clerk 
of the drawees at their office, said drawees not being in, and demanded accep- 
tance thereof, and was answered that the same would not be accepted.” If a 
presentment for acceptance were necessary, this was sufficient, especially as 
the authority of the clerk to make the response he did, is recognized by Thorn- 
hill, one of the firm, whose testimony is in the record, 
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The District Judge excluded all the evidence, which is ample, of a demand 
and protest for non-payment, because the protest was made on the 15th of 
April, 1854, when it should have been made on the 16th, unless that were a 
holiday, of which no proof was offered. The plaintiff took a bill of excep- 
tions. The ruling was evidently erroneous. The Judge should have taken 
notice of the fact, that the 16th of April, 1854, fell on a Sunday. 

Although abundant diligence has thus been shown on the part of the suc- 





cessive holders of the bill, whose good faith is not impeached by evidence, 
and is therefore presumed, it is very questionable whether the claim was en- 
titled to any notices of protest. He had no funds in the hands of the drawees, 
and his agreement with them is not conclusively shown to have been such as 
to authorize him to expect an acceptance under the state of affairs brought 
about by the mode in which he disposed of his drafts on Thornhill & Co. 
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It is, therefore, ordered, that the judgment of the District Coyrt be 

Hovsrox. and reversed. And it is now ordered, adjudged and decreed, that the 
tiff recover of the defendant, the sum of seven hundred and ninety-five dolan 
and ninety-two cents, with five per cent interest thereon, from the 27th of 
September, 1853, until paid, and five dollars costs of protest, and the costs of 

suit in both courts. 


Pl 
Cutten Epwarps, Executor, v. H. ©. Grasson et ab. A 


In the absence of a special warranty against a particular redhibitory vice, the knowledge of its ex- to iss 
istence on the pait of the vendor at the time of the sale, although nothing was said on them prese 
ject, will protect the vendor from liability. the G 


— from the District Court of Union, Richardson, J. 


Merrick, C. J. The defendants are sued upon a prommissory note. They 
, : , pray 

defend the action on the ground that the note was given as the price of a slay 
which was subject to the redhibitory vice of running away. The case wa 


r 
tried by a jury, who found a verdict for the plaintiff, and the defendants ap se 

} pealed, ing 
On looking into the evidence, we do not find that the vice of running away that 


was declared to the defendant at the sale, but there is abundant evidence from 
which the jury might infer, that he knew the vice existed at the time, although of D 
nothing was said on the subject. We think in the absence of a special war 


ranty against the vice, that it is sufficient to show that the vendee knew that 7 
the vice existed, and that he was in fact in possession of all the information ¥ 
on the subject, which the vendor himself could communicate. a 

We cannot, therefore, say that the jurry erred. P 


This is not a case for damages as for a frivolous appeal. 
It is ordered, adjudged and decreed by the court, that the judgment f § will 
the lower court be affirmed, with costs. 


‘ 
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Frank Taytor v. Surson, 


Sheriff, et al. 


Where the sale of specific property alleged to have been seized under execution is informal, and 
there had in fact been no sign of the property, it was error in the court belew in dissolving the 
injunction to allow special damages. 

The curator ad hoc appointed to represent several defendants, is only entitled te the simple tax fee 
of ten dollars, unless he has made application on proof, to have tke allowance increased in pro- 
portion to the services rendered. 





PPEAL from the District Court of Caddo, Cresswell, J. 
Land & Winans, for plaintiff and appellant. 2. Jones, for defendant. 

Corz, J. Some of the judgment creditors of one Brooks, caused a ji. fa. 
to issue against his property ; plaintiff sued out an injunction, in which he re- 
presents that they had seized 1280 acres of land belonging to him, and within 
the Grappe reservation, and would proceed to sell the same, unless enjoined. 

The Sheriff and said judgment creditors in their answer, expressly disclaim 
any seizure of the property claimed by plaintiff, and any advertisement of said 
jand under the seizure made at the suit of Daniels et als. v. J. Brooks, and 
pray that the injunction be dismissed. 

Plaintiff has failed to establish, as alleged in his petition, that his land was 
ever seized. 

On the trial in the lower court, plaintiff took a bill of exceptions to the rul- 

ing of the Judge a quo, who refused to permit him to prove, by Roland Jones, 
that Daniels, one of the defendants, “claimed the land in controversy as the 
property of Brooks, and subject to the satisfaction of the judgment in the suit 
of Daniels et als. v. Brooks, and also that said witness had advised said Daniels, 
as his counsel, that said land was subject to be seized and sold under the ji. 
Ja. issued in said judgment. 

We think the Judge @ quo did not err in deciding that the testimony offered 
was irrelevant and immaterial under the pleadings. 

Plaintiff avers in his petition, that his land has been already seized and ad- 

. vertised for sale under the said writ of ji. fa. ; and thatthe said Daniels et als. 

will proceed to sell under said writ, the said 1280 acres of land, as the proper- 
ty of the judgment debtor Brooks, unless enjoined from so doing, and he 
prays for a writ of injunction enjoining them from proceeding to sell said land 
under said fi. fa., and for judgment declaring said seizure illegal and void, &c. 

Weare of opinion, that under the prayer of: the petition, it was necessary to 
establish a seizure, and not the intention to seize. 

The judgment of the lower court dissolved the injunction, dismissed the suit 
at plaintiffs’ costs, and decreed that the defendant recover one hundred dol- 


lars for special damages proved, for counsel fees of defendant for defending the 
suit. 


-R 
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This judgment is erroneous in condemning plaintiff to pay one hundred dol- 
lars counsel fees as special damages. 

The Acts of March 1, 1831 and March 29, 1833, allow special damages on 
the dissolution of an injunction, only when the execution of a judgment is 
ejoined, and not when, as in this case, the sale of specific property, which 
has not been seized, is exhibited by injunction. 
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Roland Jones, curator ad hoe for the absent defendants, M. P. Rom 
S. Ashe, F. W. Risque, J. P. Brown, F. Brown, and A. J. De Rosset, Jam 
prayed in this court to have the judgment amended by allowing him ail 











ten dollars for defending each one of the six absent defendants aforesaid, an ad 
sixty dollars in all; and that the same be ordered to be taxed as a part of the one, t 
costs of this suit, under the Act of the Legislature of 1857, p. 84, No, 108, cause 
We interpret this Act to mean, that a fee of ten dollars is all that the ca, the st 
tor or attorney ad hoc is entitled to, without respect to the number of defy tion 4 
dants, unless he has made application and proof to the court, to have the In: 
amount increased in proportion to the services rendered. rious 
The first section authorizes the appointment of curators ad hoc, and atign lected 
neys ad hoc, by the Clerks of the District Courts out of the parish of Orleang, turne 
when the Judge of the District is absent from the parish, to represent absent she p 
defendants in any case before the court ; and section 2 provides, that attorneys tator 
thus appointed shall be entitled to the sum of ten dollars, as a fee, to be taxeg shoul 
as costs, which, upon application and proof to the court, may be increased j by cc 
proportion to the services rendered. Iti 
It is, therefore, ordered, adjudged and decreed, that the part of the judg since 
ment which dissolves the injunction at plaintiff's costs be affirmed; that the Th 
part which condemns plaintiff to pay defendants one hundred dollars for Th 
special damages for council fees, be avoided and reversed. It is further or of th 
dered, adjudged and decreed, that the judgment be so amended, as to allow taine 
Roland Jones ten dollars, to be taxed as part of the costs of the lower court; from 
and that plaintiff pay the costs of the lower court, and defendants and appe- thos 
lees pay those of appeal. At 
the | 
tual 
agail 
com! 
i 
G. B. Avexanper v. M. D. C. ALexanper. She 
One who is clerk and also in partnership in a particular business with his employer, may, where bis not | 
duties as clerk and partner are distinct, sue for his salary due him in the former capacity, without wife 
resorting to a suit for the settlement of the partnership transactions. estat 

A married man may serve his wife in her executorial capacity, for a debt due him by the testator. 
The institution of the suit by the husband will be considered as an authority to her to be sued. T 
PPEAL from the District Court of Caddo, Cressivel/, J. s 
ik Land & Williamson, for plaintiff. C. M. Nutt and I. A. Druid, for tuti 
defendant and appellant. ing 
Core, J. This is to recover $7,200, the aggregate amount alleged to be due T 
for the salary of plaintiff for six years, and $300 amount of hire of a slave be B 
longing to him. T 
Plaintiff avers that he acted as clerk and general agent of one Dr. Samutl N 
Bennett, from September, 1847, to the time of his decease, in September, 1853, ests 
a period of six years; that his services were reasonably worth $1,200 pera > wis 
num, and that said Bennett received during said six years, hire for a slave of the 
petitioners to the amount of three hundred dollars, making a total samt) T 
$7,500 due plaintiff; that said Bennett left his testament, in which he eve 
Mary D. C. Alexander, wife of petitioner, one of his testamentary tiff 
and also appointed her executrix of his will. and 
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:. Defendant sets up a general denial ; also, alleges a verbal contract of part- AUsxAnpER” 
~ gership in the ice and butchery business, between plaintiff, his brother and Axexanpza. 
Dr. Bennett ; that the enterprise failed, and plaintiff seeks now to obtain 
an advantage from the circumstances of defendant—pleads the prescription of 
one, three, five and ten years ; excepts to the right of plaintiff to sue her, be- 
use of their relation as husband and wife ; and that plaintiff is indebted to 
the succession of Bennett in the sum of $2,715, which is plead in reconven- 
tion and compensation. 
In an amended answer, defendant pleads the indebtedness of plaintiff in va- 
rious sums to Bennett's succession, and a further indebtedness for monies col- 
jected and unaccounted for, and for notes had in his possession, to be re- 
turned by order of court, or their amounts to be paid over to her; and lastly, 
she pleads a peremptory exception, that the plaintiff, his brother and the tes- 
tator were partners in an ice and beef business, and that plaintiff's demand 
should have been for a settlement of the partnership affairs. This exception, 
by consent of parties, was ordered to stand as part of the answer. 
It is admitted, that the plaintiff and defendant are not now, nor have they, 
since the death of Dr. Bennett, been living together as husband and wife. 
There was judgment for $4,800, and defendant has appealed. 
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The peremptory exception, that plaintiff should have sued for a settlement 
of the partnership affairs, instead of instituting this process, cannot be main- 
tained; the duties of plaintiff as clerk and general agent were totally distinct 
from those as partner in the ice and beef business; his claim for salary in 
those capacities, has nothing to do with the settlement of the partnership. 

Another exception of defendant was, that she is the universal legatee of all 
the property left by Samuel Bennett in the State of Louisiana; she is the ac- 


aT a 


tual party in interest in this suit, and that plaintiff cannot maintain any action 
against her, except for separation from bed and board, and settlement of the 
community of acquets and gains. 
We consider that this exception is not well taken for the following reasons : 
She is sued in her capacity of executrix ; the rights of husband and wife are 
his not so entirely merged by our laws, as to prevent the husband from suing his 
a wife in a representative capacity for claims due by a deceased person, whose 
estate she administers as executrix. 

There is no law which prohibits the husband from instituting such a suit, 
and ex necessitate rei, the action must lie to prevent a failure of justice. 

She is authorized by her husband to stand in judgment, by the mere insti- 
tution of the action, for he cannot be supposed to sue her, without also intend- 
ing that she shall be capable of standing in judgment. 

There was also an order of court, authorizing her to stand in judgment. 

Besides, there is nothing due the wife as legatee, until all the debts are paid. 

This exception was then properly overruled by the lower court. 

No proof was offered to establish the indebtedness of plaintiff to Bennett's 
estate, Hor of any sum due by way of reconvention, compensation, or other- 
wise; and plaintiff also failed to prove the receipt of $300 by Dr. Bennett for 
the hire of his slave. 

There is no plea of payment and no testimony to show that any salary was BS 
#ver paid to plaintiff, so that the sole questions remaining are: Whether plain- 
tif was employed by Bennett ; in what capacity ; the value of his services, 
and the plea of prescription. ’ 
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ALEXANDER. 
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The evidence fully establishes that Dr. Bennett was engaged in business of 
a diversified character; that he was often absent from the parish of hig reg. 


dence ; that plaintiff stenel the duties of clerk and general agent for him — 
from Suteaber or October 1847, till his death in 1853. He attended hig 
store; he superintended warehouses on both sides of the river; collected notes q 
and other claims due Bennett, in connection with the business of J. H. Caing ; 


& Co., and Samuel Bennett as successor ; he represented Bennett as agent, in 
buying and selling in the multifarious and curious transactions in which he 
had an interest. 

The lower court considered his services as general agent and clerk, worth 
thousand dollars per year; that the plea of prescription must prevail ag tp 
the compensation due the plaintiff, as a clerk, from September or October, 
1847, for the three years following, and for that time deducted $400 per an 
num, the usual salary at that time, according to the evidence, for a clerk ing 
house of limited business, which left $600 per year for salary as general agent, 
For the next three years the District Judge thought there was a sufficient 
acknowledgement of the debt due plaintiff to interrupt the prescription appli. 
cable to clerks, and that consequently he is entitled to the whole amount due 
as clerk and general agent, from September, 1850, although a small part there. 
of was prescribed. 

We are of opinion, that the acknowledgment by Bennett, of a specific sum 
due plaintiff, is not sufficiently established by the evidence to arrest prescrip. 
tion. 

It is also argued by plaintiff, that a continuity of services prevents preserip- 
tion against claims for wages of a clerk. 


It is true that it has so been decided (vide Pressas v. Mendiburn, 4 Martin, 
129) but we are of opinion that a continuity of services as clerk does not ar- 
rest the prescription of three years ; the contrary doctrine seems to have been 
overruled. Vide Cresap v. Winter, 14 L. R. 554. 


Although we are of opinion that the District Judge erred in deciding, that 
the prescription of three years was arrested for a part of the time, yet we are 
not disposed to interfere with the judgment; for there is sufficient evidence 
of the value of the services in the record to justify the judgment, even if the 
time that is prescribed after the termination of three years from 1847, is com 
sidered; besides, it appears from the evidence that defendant is the reputed 
natural daughter of Bennett, and when a brother of plaintiff went to him for 
a settlement, Bennett told him: “That plaintiff wished to draw the money 
which he owed him, but that he thought plaintiff in this suit ought to let the 
money remain, and intimated, that all of his, Bennett's property, would even 
tually belong to plaintiff and his wife, and wished witness to advise his brother 
(the plaintiff) not to draw out his salary, and admitted that he owed plaintiff 
his salary for his services, and that the same was due and unpaid, and said 
that he (Bennett) would pay him liberally for his services, but wished him 
wait for it.” 


In his will, he bequeaths nothing whatever to plaintiff, and the wife of plaim ~ 


tiff has been living separate from him since the death of Dr. Bennett. 


It is very evident, that plaintiff did not insist on a settlement on account of © 
having married the reputed natural child of Dr. Bennett, and of the expectt” 


tion that Bennett would remember him in his will. 
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Et Under all the circumstances of this case, we do not feel justified in inter- At=tanpm 
- fering with the judgment. i 

| it is, therefore, ordered, adjudged and decreed, that the judgment of the 

District Court be affirmed, with costs. 


Succession or J. L. Wuitson. 


The creditors of the succession of W. opposed the homologation of the administrator’s account on 
several grounds, the principal one of which was, that the administrator had not enjoined an order 
of seizure and sale of a large portion of the property, when the claim on which it issued was 
tainted with usury. J/eld: That W. in his life-time had resisted the claim on that plea which had 
been decided adversely to him, and that it would not have been proper for the administrator 
again to set up the same defence. * 


PPEAL from the District Court of Ouachita, Richardson, J. 
J. Gunett, for the administrator. McGuire & Ray, for opponents and 
appellants. 
Lea, J. John L. Wilson died in August, 1852, leaving a widow and four 
minor children. The widow renounced the community. The children are by 





y 

" operation of law, beneficiary heirs. J. H. Wilson was appointed administra- 
tor of the succession. In September of the same year, an inventory was made, 

‘ and in November, 1853, the administrator filed his account. 


Oppositions were filed by H. Clore, H. Kendall, Carter & Co., C. G. Moore, 

Wyche & Hammet, and Deck & Atkin, all judgment creditors. The widow of 

, the deceased also filed an opposition. There was judgment homologating the 

account with the exception of one immaterial item. From this judgment Car- 
ter & Co., Moore, Clore and Wyche & Hammet, have appealed. 

The elaborate and thorough review made by the District Judge of the facts 
put at issue on the pleadings and of the law applicable to the facts, relieves us 
from the necessity of making a detailed statement of the case, and we would 
consider it sufficient to refer to the opinion of the District Judge as conclusive 
upon the matters in issue, but for the fact that certain legal questions have 
been pressed upon the consideration of this court, which were not set forth 
in the pleadings, and which are now urged in the arguments of the counsel for 
the appellants as grounds for the reversal of the judgment appealed from. 

The administrator shows that he had been divested by legal proceedings, on 
the nature of an order of seizure and sale of a large portion of the property 
of the succession. It appears that the plantation and slaves of the deceased 
were seized and sold in virtue of an executory process obtained by H.R. W: Hill, 
and the proceeds applied to the payment of the mortgage debt due to Hil/, amount- 
ing to $27,628 81. It is contended that the administrator was guilty of neg- 
lect in not opposing this sale; that a part of the debt had been paid; that an 
injunction might have been obtained and maintained ; that a large portion of 
the demand was tainted with usury, and that under any circumstances the 
proceeds should have been brought into court and distributed under its orders, 
after due notice to creditors. It is further urged, that the estate being insol- 
vent, a meeting of creditors should have been called to advise upon the terms 
of the sale of the property belonging to the succession. 


—_—— 


* Judgment rendered, April, 1957. 
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If Hill was a mortgage creditor and was entitled under the law to an 
of sale, we do not perceive how a meeting of creditors could have affected ¢ 


ing to show, that some injury has resulted from such irregularities, before he 


could hold the administrator liable in damages. The sale appears to haye — 


been made at a fair price, and, under the circumstances, the only question 
which we can entertain, is one affecting the proceeds, or a liability to account 
for the same. 

We think it was not competent for the administrator, under the circym. 
stances, as the representative of creditors, to have obtained an injunction op 
the ground of usury. An injunction involving the same matter of defence had 
been obtained by Wilson himself, and had been abandoned by him after a liti. 
gation which was terminated by a judgment in favor of Hi//. That judgment 
was binding upon his succession and constituted res judicata as between Hill 
and the administrator. It is urged, however, that the administrator should 
account for the proceeds, precisely in the same manner as if they had been 
realized upon a sale made at the instance of the administrator himself. 


A tableau of distribution, by its very name, implies a control of the fund to 
be distributed. If the administrator has a larger fund in hand than he pro- 
poses to distribute, this fact constitutes a legitimate ground of opposition, If 
by his neglect he has failed to realize funds which he ought to have in hand, 
this fact also may be urged by way of opposition. 

In the case at bar, it is not pretended that the administrator actually re. 
ceived the price for which the plantation sold, and unless it can be shown that 
at the time of the sale there existed a valid defence to the action, which was 
known to the administrator, and of which he neglected to avail himself, itis 
impossible for us to imagine upon what legal or equitable grounds he can be 
made personally liable for the proceeds of the sale. 

It does not appear from the evidence, that the grounds of opposition now set 
up by the opposing creditors, even assuming their validity, were known to the 
administrator. It has been held in the case of Boguell v. Faille, 1 An. 204, 
that a creditor having a special mortgage importing a confession of judgment, 
may obtain an order from a court of ordinary jurisdiction, for the seizure and 
sale of the hypothecated property, though the mortgagor afterwards died and 
his sucéession had been accepted by the heirs with benefit of inventory. 

The effect of such a proceeding is necessarily to divest the administrator of 
his possession, and place it in the hands of the Sheriff. We concur with the 
District Judge, that there is nothing disclosed by the evidence which brings 
home to the administrator a neglect of duty, or which made it incumbent upon 
him to encumber the succession with costs, to be incurred in a fruitless litiga 


tion. We do not think that the portion of Hil/’s claim, which was paid by ' a 


Wiiliams, Philips & Co., was extinguished by such payment, as it was made 
under an existing contract of subrogation. 


Lastly, it is urged that the notes and mortgage having been merged ins ; 
judgment, they became extinguished by novation, though it is admitted that — 
the judgment itself decrees that the mortgage shall remain in force to secure 
the payment of the judgment. If this doctrine were correct, the highest po . 


sible recognition of a right would virtually extinguish it. 


right, and even admitting that there were irregularities in the sale, (which 
nothing in the record displays,) it would be necessary for the party complain: 
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| We shall not attempt any further analysis of the complicated issues pre- 
- sented i in the pleadings and pressed upon us in the arguments of counsel. We 
" qefer to the opinion of the District Judge, as containing a careful and lucid 


| 


n statement of the facts, and a sound exposition of the law. 

he It is ordered, that the judgment be affirmed, and that the transcript of ap- 

re together with this decree, be forwarded to Monroe, to be there proceeded 

m | inaccording to law. 
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Ul Strate v. Stave Kine 

id 

D The accused, a slave, was prosecuted under the 6th Section of the Act of 1843, and convicted of 
stabbing, with intent to kill one Smith, a white man. The Act under which he was indicted, was re-en- 
acted in 1855. (See Act, p. 50, Sec. 4.) The same Statute was re-enacted verbatim, by the Act 

0) of 19th March, 1857. By Section 43, of the latter Act, it was declared ‘‘ That all laws, or parts of 

D- laws, conflicting with the provisions of this Act, and all laws on the same subject matter, except 


ir} what is contained in the Civil Code, or Code of Practice, be repealed, and that this Act shall take 

effect;from its passage.”’ (Acts of 1857, p. 234, Sec.18.) The crime charged, was alleged to have 

i, been committed anterior to the passage of the Act of 1857. J/eld, That the Statute, under which 
the Slave was prosecuted, was repealed by the Statute of 1857, and that the rule of law is, that 
when a law is repealed, before the final action of the appellant’s court, the prosecution must be dis- 
missed. 

In construing penal Statutes, courts cannot take into view the motives of the law-giver, further than 
they are expressed in the Statute. 

Where a Statute re-enacts a law, and repeals all other laws upon the same subject matter, theformer 
laws will be considered as suspended. The promulgation of the re-enacted law, and the repealing 
provision at the same time, will not have the effect to continue the old law in force, until the new 
law goes into operation. 


eo eat fF 


PPEAL, from a Justice’s Court of the Parish of Morehouse. 

F. P. Stubbs, District Attorney, for the State. @C. H. Morrison, for 
defendant. 

Coz, J. The slave, Xing, having been found guilty of stabbing one Elias F. 
Snith, a white man, with intent to kill, was sentenced to be hung, and has 
appealed. 

The judgment must be reversed, for the following reasons : 

This prosecution is under the 6th Section of the Act of 1843, p. 92, reénac- 
ted in 1855, R. S. p. 50, See. 4. 

The same Statute is reénacted verbatim, by the Act of 19th of March 1857, 

md Section 43, of this last Act, declares, ‘ That all laws or parts of laws, con- 

iicting with the provisions of this Act, and all laws on the same subject-matter, x 
 aeept what is contained in the Civil Code, or Code of Practice, be repealed, 

© mi that this Act shall take effect from and after its passage.” Vide Acts of 

» 1857, p. 234, Sec. 43. 

| The alleged illegal act of this slave, was committed anterior to the passage of 

OO the said Act of 1857, and by the repealing clause therein, all Statutes, relative 
tthe crimes of slaves, were repealed. 

Appellant has then been prosecuted and found guilty under a Statute, which 
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has ceased to exist, and the general rule of law is, that when a law ig 
before the final action of the appellate court, the prosecution must be di 

In 12 L. 547, State of Louisiana v. Johnson, et al, Martin, J., says: 
is true that when an act creating an offence is repealed, even after judgme 
the inferior court, the judgment must be reversed, if it has not been aff 







to have been intended. It is otherwise when the remedy only, is changed” — 

The Legislature has given its sanction to this judicial interpretation, by Seq” 
127, of the Act relative to crimes and offences, p. 134, R. S. “This Act shal 
not operate as a discontinuance of any prosecution already commenced, nora 
a bar to prosecutions for offences committed against any law in existence, at 
the passage of this Act.” 

This section would not have been enacted, if the Legislature had not believed 
that it was necessary, in orderto give authority to courts to act on prosecutions 
commenced under the Statutes, that were repealed by this Act. 

Besides, as the offence is charged to have been committed anterior to the Ad 
of 19th of March, 1857, its prosecution is now barred by the prohibitions rely 
tive to ex post facto laws, in the Constitution of Louisiana, Art. 105, and ip 
that of the Constitution of the United States, Sec. 9. 

The Civil Code, Art. 8, declares, ‘A law can prescribe only for the future,” 

It is a well recognised doctrine, that laws regulating the form of judicial pro. 
ceedings, relate to the remedy, and where, before a final decision, a new law 
changes the form, it must take effect at once, unless it expressly declares, that 
the preéxisting form shall continue to be followed in cases then pending 
Scott v. Duke, 3 A., 253-693. 

A fortiori, if the law is repealed, prosecutions under it must at once cease, 
Vide State v. Johnson, 12 L. 547; Arnaud vy. Executors, 3 L. 337; Bouvier's 
Law Dictionary verbo Repeal, and the cases there cited; Curtis’ Digest of De 
cisions in the Courts of Common Law and Admiralty, 3 vol., p. 77. 

It is urged by the District Attorney, that the reénactment verbatim of the 
former law, cannot be construed into a repeal, and that the repealing clause 
was only intended to repeal all laws inconsistent with this, and to revive and 
simplify the Statutes then in force on the subject. 

Nothing would be more dangerous to the liberties of the people, than that 
courts should consider as the law, not Statutes in actual existence, but the me 
tives of the Legislature. 

If such was the rule, there would then be no certainty in the administration 
of justice: different courts would vary as to the motives of the sovereign pow 
er; in one part of the State, particular actions would be viewed and punished 
as crimes, and in other parts, they would be justified. 

Judicial tribunals derive their power of condemnation from the Legislatum, 
and have no more right to condemn without authorization of law, than any pt 
vate individual. 


Personal rights would never be secure, if courts were guided by a desire ® 


punish and prevent crimes, without regard to the law and the legal power. 

It is also argued by the District Attorney, that the reénactment and repeal 
were in the same Statute, and when the Statute embracing them was approved 
by the Governor, and duly promulgated, they then became the law at the same 
moment, and there was no space of time, which elapsed between the enact 
ment of the new and the repeal of the old law. 
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before the repeal. The reason of this is, that a Legislative pardon is presumed 
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this may be true, but the repeal caused the old law to cease its existence: State 
© he old “law had a being up to the moment of its repeal by the new Statute ; 
after this, it was blotted from the statute book, and was without life or effect; 
how then can a prosecution which was commenced under the old law, before 
ts repeal, be now conducted under it, when it is without vitality; how can 
this court punish by virtue of a dead Statute? 
The reénactment of a Statute communicates life and vitality to it from the 
time the reénactment goes into effect, and the repeal of a Statute takes away 
all its life, vitality and effect, from the passage and promulgation of the Act in 
T% 9% which it is contained. 


E # 


eat If this new Statute merely provided a change of the mode of procedure in 

the trial of slaves, and had not provided that prosecutions already commenced 
ved under the old mode, should be carried on to their end, then the new law would 
ions only cause the prosecutions begun under the ancient mode to cease, and 


prosecutions could be again instituted under the new mode, unless barred by 


Act prescription or some legal cause. 
ela But in the case at bar, the law itself has been repealed, which denounces as 
in acrime, the alleged act of appellant. 


We regret to be obliged to set the prisoner at liberty, but it is far wiser and 


x.” safer for society, and the rights of the citizen to allow him to be liberated, than 
wd to violate a great principle in the interpretation of Statutes, which has had the 
an sanction of the most learned and enlightened members of the judiciary. 
hat It is, therefore, ordered, adjudged and decreed, tha‘ the verdict of the jury, 
ng. and the judgment of the lower court, be avoided and reversed, and it is further 
ordered, adjudged and decreed, that the prosecution be dismissed, and the pris- 
we oner and appellant be discharged. 
rs Srorrorp, J., Concurring. I concur in the conclusion that the repeal of a 
Je penal Statute, pending a prosecution under it, without a saving clause, puts an 
end to the prosecution, although the penal Statute may uno flatu with the re- 
he peal, be substantially reénacted. Such is the current of English and American 
wd authority, by which, in criminal matters, we must be guided. 
id The reasoning in the case of Holmes v. Wiltz, 11 Ann., was predicated upon 
acivil case where doubt hung over the true construction and meaning of a 
as Legislative Act; and to ascertain that meaning, we held ourselves at liberty to 
m look at the history of the legislation upon its subject-matter, the mischief which 
was sought to be remedied, and the mode of remedy which the Legislature had 
s avowedly adopted. The “Revised Statutes” were finished and published be- 
: fore the Act of March 19th, 1857, was passed. This Act stands alone to be in- 


terpreted by its own language. It is a criminal Statute, and must be construed 
strictly. It declares (Sec. 2, p. 229, ) “That any slave who shall, with a 
dangerous weapon, and with intent to kill, cut, or otherwise wound any person, 
or who shall attempt maliciously to kill by drowning or strangling, on convic- 
tion thereof, shall suffer death.” 

/ “Sec. 4. That if a slave shall shoot at, or stab any person with intent to kill, 
such slave, on conviction of either of such offences, shall suffer death.” 

The same Act (Sec. 43, p. 234,) declares “That all laws conflicting with the 
provisions of this Act, and all laws on the same subject-matter * * * * * be 
repealed.” 

It is charged that the slave, Hing, on the 13th of August, 1854, with a dan- 
gerous weapon, called a butcher-knife, did cut, stab and wound, one Elias F. 
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Smith, with intent to kill. The laws upon this subject, in force at the time - ¥ is An 











Kina. alleged offence, and which alone he could be charged with having Violated, we J gside tt 
the Acts of 1816 and 1843. “If any slave shall shoot at, or stab any pe of defer 
with an intent to kill him or her, such slave, on conviction of either of said to Pau 
fences, shall suffer death: provided, always, that the presumption as to the inf Louisia 
tent, shall be against such slave, unless he prove the contrary.” “ Any 4 “Wl 
who shall, with a darigerous weapon, and with intent to kill, cut or otherwise general 
wound any person, or who shall attempt, maliciously, to kill by drowning or The 
strangling, on due conviction thereof, shall suffer death.” Pierce, Taylor ang “Mc 
King’s Digest, 543. These laws are upon the same subject-matter, as the Se. The 
tions two and four, of the Act of 1857, and being repealed without any savi or ame 
clause, the prisoner accused under them, must be discharged without delay, and re 

tion of 
Judge 
urged, 
suppo 
court, 
ment. 
Strate t. McKeown. “7 
It is not a, sufficient reason to dismiss an appeal, “ that the appeal was asked and granted, and th to any 
appeal bond given and approved bofare the jatigment was signed, and at a time when there was ana, 
no legal judgment thereon,” for it is usual in the country to apply for an appeal before the ‘ 
judgment is signed. The appeal is considered as taken nunc pro tunc, on in 
The insertion of the name of the former instead of the present executive, as the obligee of a bail Th 
bend, will be regarded as a mistake, and will not vitiate the bond. cleric 
Where the Sheriff takes un illegal bail bond, he may abandon it and take another bond. Heber 
It cannot be objected to the validity of an appearance bend, that it was taken without authority, where 
it appears that the Sheriff accepted the bond, and that he was authorized to take and approve it Th 
by the court. Louis 
it 
PPEAL from the District Court of Bossier, Dre, J. Th 
J. D. Watkins, District Attorney, for the State. 2B. Z. Hodge, for de “} 
fendant. the s 
Cote, J. This appeal is taken by WeKeown, as principal, and Vaneeé rest, 
Spyker, as his securities, from a judgment against them in solido, for five Ay 
thousand dollars, the amount of a bail bond given by said principal for his ap But : 
pearance to stand his trial on an indictment for manslaughter, before the Dis- right 
trict Court in the parish of Bossier. ° to ac 
The District Attorney has moved to dismiss the appeal on the ground, “ that mus! 
the appeal was asked and granted, and the appeal bond given and approved Tl 
before the judgment was signed, and at atime there was no legal judgment » 
thereon.” take 
We are of opinion, that this motion ought not to prevail. It is usual in the T 
country to apply for an appeal before the judgment is signed. The appealis to tl 
considered as being taken nune pro tune. sent 
The first ground on which appellants rely for a reversal of the judgment, § - 
the refusal of the lower court to permit them to prove the allegations of their” diat 
answer, filed on the 4th of March, 1857, for the reason, that the matter therm $5, 
contained had been previously adjudicated by the court between the parties in be 
the motion of defendant filed on the 8d of December, 1856. —_ 
The lower court appears to have considered the motion of December 34, a ~ 7 


an answer. It is in these words: at bon 
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_ # And now comes the defendant by his attorney, and moves the court to set 


of defendant on file in this case, dated 5th September, 1856, is made payable 
jo Paul O. Hébert, and not the proper authority wepresenting the State of 
Louisiana.” 
“Wherefore he prays, that said bond be set aside and cancelled, and for 
ral relief,” &c. 
The following order of court appears on the minutes of the court: 







“Motion to set aside bond, tried and overruled, and bond sustained.” 
The lower court was of opinion, that the objections to the bond in the second, 


a TERS SH TRS SE 


or amended answer, had been substantially considered on the first motion ; 
and refused to enter again into a consideration of its invalidity. An examina- 
tion of the reasons alleged in the second answer, induces the belief that the 
Judge a quo did not err; besides, it is probable, that the additional reasons 
urged, had been verbally passed on the trial of the first motion. But, even 
supposing that the second motion ought to have been examined by the lower 
court, we can find nothing therein, which would justify a reversal of the judg- 
ment. 

The first objection in the second motion to the bond is: 

“Because the instrument purporting to be the bond, is not made payable 
he toany person, who at the time was acting as Governor of the State of Louisi- 
ana, nor is it payable to the Governor of the State of Louisiana, but simply to 
an individual.” 
ail The insertion of “ Paul O. Hébert” instead of “ R. C. Wickliffe,” is a mere 
derical error of the Sheriff, who used probably a blank bond printed while 


s & 


Hébert was Governor, and omitted to change the name. 


r The bond clearly shows that it is payable to the Governor of the State of 
Louisiana ; a mere mistake in the name of the acting executive cannot vitiate 
it 

The second objection is: 
e- “Because the defendant, Charles S. McKeown, was already under arrest for 


the same offence charged, and the Sheriff had no right to make a second ar- 
é rest, or take a second bond.” 


e Appellant does not aver whether the bond sued on is the first or second one. 

D- But supposing the Sheriff had taken a bond which was illegal, he had the 

:- tight to abandon the first and to execute a second one; because his duty was 
to accept none but a legal bond, and the first being void from its illegality, 

it must be considered as not having been taken. 

d The third objection is : 

it “That the said instrument is generally defective and invalid in law, being 
taken without authority, and being made payable to improper parties.” 

e The last clause of this point is embodied in the first objection. The answer 

Ss to the first part is found in the following order of court granted after the pre- 


sentation of the indictment: 

“Whereupon, it is ordered by the court, that process issue thereon imme- 
diately, and that the appearance bond of the defendant be fixed at the sum of 
$5,000, and that the Sheriff of the parish of Bossier, or any of his deputies, 
be authorized to take and approve the bail bond of the defendant in this 
cause:” 

The Sheriff of Bossier afterwards arrested McKeown, and he accepted the 
bond now sued on. 
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> the bond in this case, because the instrument purporting to be the bond MoKrows. 
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The bond was then taken by the Sheriff, who was authorized by the @ 
to receive it, and the third objection is without force. 
The last point is : 


“Defendants deny generally any indebtedness to the State of Louisiana ; 


This is too general in its character, and besides is contradicted by j 
premises. 


The District Judge considered that nothing was averred in the second am. 


swer, which had not been substantially disposed of in the first, and we think: 
he did not err. 

Even, then, if defendants ought to have been heard on their second motig, 
in the lower court, as we consider there is nothing therein which could caug 
a reversal of the judgment, it would be unnecessary to remand the cause, 

It is also objected, that the lower court erred in giving judgment for the 
State, because there was no evidence offered to justify the judgment. 


The evidence in the record conjoined with the bill of exceptions and angwe | 


of defendant were sufficient to justify the judgment on the bond. The judicial 
averments of defendants, showed that the bond had been executed; and it ig 
evident from the judgment and other parts of the records, that the heal was in 
evidence and before the court when the judgment was rendered. 

It is, therefore, ordered, adjudged, and decreed, that the judgement of the 
lower court be affirmed, with costs. 


Epirna W. Criark, v. A. T. Norwoop. 


Where a wife in community takes the title to immoveable property in her own name, she must 
clearly show that it was paid for with her separate funds to rescue it from the community. 


ere from the District Court of Ouachita, Richardson, J. 
J. D. & J. McEnery, for plaintiff and appellant. C. H. Morrisson and 
Baker & Harris, for defendant. 

Sporrorp, J. The plaintiff seeks to enjoin the sale of certain slaves seized 
by order of the judgment creditors of the husband. She asserts that the 
slaves are her paraphernal property, not subject to seizure for her husbands 
debts. 

The slaves were purchased in the name of the wife pending the existencedl 
a partnership of acquésts and gain between her and her husband. Indeed she 
does not appear to have had the control and administration of a separate estate, 
as she petitioned for a divorce and dissolution of the community about the time 


the seizure in question was made. 

The community “consists of the profits of all the effects of which the hut 
band has the administration and enjoyment, either of right or in fact, of the” 
produce of the reciprocal industry and labor of both husband and wife, and of 
the estates which they may acquire during the marriage, either by donation 
made jointly to them both, or by purchases, or in any other similar way, 
although the purchase be only in the name of one of the two, and not of 
















for 


_ = & 









MONROE, JULY, 1857. 






» in that case the period of time when the purchase is made, is alone at- 
tended to, and not the person who made the purchase.” C. ©. 2371. There wennden. 
being then a legal presumption that the slaves now in dispute are community 
property, and as such, liable to seizure for the husband's debts, it was incum- 







pent upon the plaintiff, who asserts a separate right to the property, to make 

trict proof thereof. Ford v. Ford, et. al., 1 La, 206; Fisher v. Gordy, 2 

Ann., 762. 

: The case thus resolves itself into a question concerning the sufficiency of the : 
vik proof adduced by plaintiff. We are not prepared to say that the District | 
Judge erred in considering that the plaintiff had failed to make out her case ‘ 






































with the certainty which the law requires. The hire of her negroes is not 
shown to have constituted a paraphernal fund ; her commissions as administra- 
trix fell into the community. The mode in which she paid, if indeed she has 
paid, the McFall note to Clyme’s Succession, is not sufficiently explained. 
When a wife in community takes the title to immovable property in her own 
name, she must clearly show that it was paid for with her separate funds to 
rescue it from the community. 

We do not think this a case in which the amendment prayed for by the ap- 
pellee, should be allowed. 

Judgment affirmed. 


J. C. Crement v. J. T. Warer et. al. 


Awarried woman is responsible civiliter for her wrongful acts, even when done in the presence of 
her husband. 

Plaintiff objected to defendants filing an amended answer. eld: That he was properly allowed to 
doso. The matters set up in it having an important bearing on the merits of the case. 

The marriage of a minor, and domicilled in Louisiana, contracted in another State, in fraud of 
our laws, does not emancipate the minor, and her tutor cannct be held responsible for affording 
shelter and protection to his ward, and even counselling her in her difficulties. 

A person who, without the consent of the tutor, pursuades a minor to elope with, and marry him, in 

nd fraud of our laws, acquires no right to administer her estate, and, perhaps, no right to her person 
and to her society, except, so far as voluntarily yielded to him. 

Granting leave to defendants who have been joined in an action for damages, to have separate tri- 
als, rests in the discretion of the Judge who tries the case. 

Alleged co-trespassers, who have been sued in another Parish for the same cause of action, may be 

rs received to testify on behalf of a defendant charged also, as a co-trespasser ; his position may 
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possibly affect his credibility, but not his competency. 

This was an action for damages. The jury found for the defendant; although the court did not con- 
sider the defendant free from blame, yet, in affirming the verdict, much stress is Jaid on the fact 
that plaintiff had not only acted in a manner grossly improper, but in palpal le violation of law. 


PPEAL from the District Court of Claiborne, Drew, J. 
J. M. Thomasson, for plaintiff and appellant. Z. ZZ. Jones and HZ. Gray, 
for defendants. 

Merrick, C. J. “In his petition, filed Nov. 1855, plaintiff alleges that, on 
the 11th Sept. 1855, he was lawfully married in the State of Arkansas, to Sarah 
A.T. Wafer. 

“That soon after his said marriage, J. 7. Wafer, Jr., and Mary Owen, his 
wife, J. P. Owen and L. F. R. Rennolds, all of Claiborne; and J. W. Sim- 


oo” .h6UhcelUCUEN 










oe SN A TR Tn 










Warer. 
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mons and Louisa Wafer, his wife, Margaret Wafer, and Cicily Wafer, 
J. W. Dabbs, all of Bossier Parish, entered into an agreement and cong 
to entice, abduct and carry away his ( plaintiff's) wife, and to effect a y 
nent separation of her from him, so as to forever deprive him of the ple 
and enjoyment of her society and the value of her services. 

“That in pursuance of their said conspiracy, defendants, Wafer and 


waylaid the road and intercepted him and his wife on their return from Arkegi! 


sas, after their marriage, seized plaintiff’s horse by the bridle, threw him 
(plaintiff) from his buggy on the ground, and, after abusing him, compelie 
him to go, against his will, to the house of Wafer, &c. 

“That some eight days after, while plaintiff and his wife were living together 
in connubial affection, Margaret Wafer, one of the conspirators, at the instangs 
of, and by agreement with the others, went to plaintiff’s and represented that 
Mrs. Simmons, one of his (plaintiff’s) wife's sisters, was at the house of de 
fendant, Wafer, sick, and wished to see her ( Sarah); and, not Suspecting 
their wicked designs, plaintiff assented, and his wife went to Wafers; and that 
soon as they had, by their false representations and artifices, got his wife away 
from him, they falsley and maliciously misrepresented his character and prog 
pects to her, and persuaded and enticed her to leave him. 

“That they afterwards took her off to Red River and kept her so confined 
and guarded, that plaintiff could not have an interview with her; that he took 
some of his friends, and went to the house of Dabbs where she was kept, in 
order, if practicable, to have an interview with her, and get her away from un- 
der the pernicious and wicked influences of her abductors; that this visit re 
sulted in an agreement between them all, that Sarah was to go in company 
with friends to the residence of her uncle, Rev. J. 7: Wafer, Sr., in Claiborne 
Parish, and there remain a few days, and under his advice determine her future 
course—whether or not she would live with plaintiff; at the end of which time 
she was to go either with plaintiff or her relations, as she might choose. 

“That, as agreed upon, they came to the house of her uncle, where they 
were followed by defendants and others, whose purpose was to take Sarah off 
again, but failing in this, defendant, J. 7. Wafer, made affidavit, procured a 
warrant, and had plaintiff and his friends arrested for kidnapping plaintiff's 
wife; and on the next day he made another affidavit, and had a writ of habeas 
corpus issued by the Hon. 7. A. Drew, Judge 17th District, commanding 
plaintiff to bring before said Judge, instanter, the body of his wife, &c.: and 
before plaintiff could do so, at the instance of said Wafer, he was arrested 
for a contempt of the authority of said Judge. 

“That all of said affidavits were false, and the said proceedings wholly um 
founded, malicious and vexatious, and instituted without any probable cause, 
That by reason of the said slanderous and false accusations and representations, 
the assault and battery, false imprisonment, abduction, &c., of his wife from 
him, and, of the said malicious, vexatious and unfounded prosecutions, plain 
tiff had sustained damages to the amount of $50,000 00, and prayed judgment 
against those residing in Claiborne Parish, in solido, for $30,000.” 

To this petition, defendant excepted, 

1st. Because different and distinct defendants are joined for distinct causes of 
action. 

2d. Because defendants have no joint interest in defence of this suit. 
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"$4 Because Mary Owen is a married woman, not alleged to be separate in  Ouewmwr 
; , or person, and cannot be made liable for damages; that the acts § wayes. 
charged, are charged to have been done in the presence, and by concurrence of 
her husband, and she is not liable, &c.; and 

4th. Because she is not sued on account of any separate right or interest. 

The exceptions being overruled, the defendants answered separately by way 
of a general denial, and prayed for separate trials. Subsequently, the defend- 
ant, James T. Wafer, obtained leave to amend his answer. He alleged that, 
at the time of the pretended marriage, he was the tutor of the said Sarah A. 
f, Wafer, an orphan minor, under the age of sixteen years, the sister of re- 
spondent, who was under his personal care and protection, and residing with 
him at his house ; that, by false representations and devices, said plaintiff clan- 
destinely procured the said Sarah A. T. Wafer, the ward of defendant, to ac- 
company him to the State of Arkansas, against the consent and without the 
knowledge of respondent, where, in fraud and evasion of the laws of Louisiana, 
the plaintiff endeavored to contract marriage with said Sarah A. T., and im- 
mediately returned to Louisiana; that said Sarah was induced to live with 
him a short time under the impression that the attempted marriage was valid, 
when, in fact, it was not so; that plaintiff was aided in the perpretration of 
his fradulent designs by other persons, between whom and plaintiff, a conspi- 
racy to bring about said pretended marriage, was engaged in and carried out. 
Thegefendant, J. 7. Wafer, prayed that if said pretended marriage should be 
established, that the same be decreed to be null and void ad initio. This an- 
swer was severally adopted by each defendant. 
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Aseparate trial was allowed J. 7. Wafer. 

The suit seems to have been most obstinately contested on both sides in the 
court below, and, after occupying its attention for about three weeks, it resulted 
ina verdict and judgment in favor of the defendant, from which the plaintiff 
appeals. 

Four hundred and fifty-eight pages of record, and twenty-two bills of ex- 
/ ceptions, testify to the industry and zeal of the parties and their counsel. 
The scenes of violence which have been detailed by witnesses, seem rather to 
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: belong to a remote border settlement, than to the law abiding community, with 

: its magistrates, courts and eminent bar, in the midst of which they occurred. 
Ajury of the vicinage, acquainted with localities and witnesses, has found for 
the defendant, and the plaintiff, exercising a constitutional right, demands that 
we shall revise the proceedings of the lower court, the evidence and the finding 
of the jury, and pronounce upon the legality of the same. 

The first question which naturally arises in the case is presented by the de- 
fendants’ exception. We think all the charges of abduction, and of enticing 
away plaintiff’s wife, the alleged malicious misrepresentations, the false im- 
prisonment, slander and assault and battery, are substantially laid in plaintiff’s 
petition, as done in pursuance and in consequence of a conspiracy among all of 
the defendants. The petition is not, therefore, obnoxious to the charge that 
distinct causes of action against different persons are joined in it. A married d 
woman is responsible civiliter under our law for her wrongful acts, even when 
done in the presence of her husband. Brown, tutor, v. Crocket, 8 Ann. 34. 
The exceptions were properly overruled. . , 

We discover no error in the allowance of defendants’ amended answer. It 

. did not authorize the defendant to demand a dissolution of the marriage it is 
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true, but matters were set up in it having an important bearing upon the 
of the case, if they were not a complete justification to a portion of pi 
action. As a marriage of a minor domicilled in Louisiana, contrag 
another State, in fraud of our laws, does not emancipate such minor, (4 App 
375; Babin v. Lablanc, 12 Ann.) the tutor of such minor cannot be rendem 
responsible for affording shelter and protection to his ward, and even eg 
ing her in her difficulties. The person who, without the consent of the & 
persuades a minor to elope with him and marry him in fraud of our laws, ag 
quires no right to administer her estate, and perhaps, no right over her pers. 
and to her society, except so far as voluntarily yielded him. The amended ap 

swer was, therefore, properly received. 

The Judge did not err in awarding a separate trial to the defendant, Jame 
T. Wafer. 

The Judge, in the exercise of a reasonable discretion, has the power tog 
rect a separate trial asto one or moreof the defendants. In this case, the Judg 
may have suspected, perhaps, that some of the defendants were merely made 
parties in order to exclude their testimony, and that the purposes of justigg 
would be best attained by ordering, first, a trial of the defendant, who way 
mainly charged with an agency in all the transactions. 9 Martin’s Rep., 87; 
5N.S., 264; 17 L. R., 419. 

The court did not err in allowing the testimony of the alleged co-trespassery 
who had been sued for the same causes of action in another Parish, to be gi 
in evidence in favor of the defendants. The plaintiff, by his mere allegations 
in another suit, cannot discredit a witness or render him incompetent. Such 
charge may possibly go to his credibility, under some circumstances, but not 
to his competency. 

On the merits of the case, we observe that the plaintiff does not come before 
this court in the attitude of a suitor with clean hands. The evidence shows 
that the plaintiff is a man of mature judgment, being thirty-five or forty year 
of age; that he cannot be presumed ignorant, for he belongs to one of the 
learned professions ; yet, regardless of his position and the duty he owed the 
the laws of his adopted State, he induced an orphen school girl, hardly grown 
to womanhood, clandestinely to leave the house of her tutor and accompany 
him to a neighboring State, and there, in a public highway, caused himself to 
be married to her by a clergyman who, like himself, was a resident of Louisi 
ana, to the violation of whose laws, he also had lent his holy office. 

Again we find him with a band of sixteen or seventeen armed men invading 
the house cf a brother-in-law of his bride, to which she had gone, and ther, 
by violence, compelling a consent that she should accompany him a long di 
tance to another relative; we find him driving away her sisters and relatives 
guarding her on the way with sentinels armed with loaded guns, and finally, 
in order to evade the process of our courts, sending her, in the night-time will 
an armed guard, to Arkansas, where she appears also to have been detained 
several days before she was finally permitted to return to her friends. 

The jury might well suppose that if the wife would not become reconciled # 
him when she was entirely among his friends, (and in whose company sit 
resolutely persisted in refusing to live with the plaintiff,) that it was not probe 
ble that she was acting under an improper influence of the defendant who 
constantly said that she might live with the plaintiff if she wished. 

The conduct of the defendant cannot, in all respects, be commended, bub 
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must be observed that he was the natural protector of the young lady who had 
not become emancipated by her marriage, and whose property, at least, was to 
remain under his charge as her tutor until her majority. The jury do not 
seem to have credited the proof tending to establish the alleged assault and 
battery near Terryville, on the plaintiff's return from Arkansas, from his fugi- 
tive marriage. 

We think the court erred in excluding a part of Sandefor’s answers to the 
$th, 10th, 14th, 15th and 17th interrogatories, but under the view we.take of 
the case, we do not think it would materially aid fhe plaintiff’s case were a 
new trial to be granted. Moreover, the testimony of Sandefor, has been at- 
tacked as unworthy of credit. It is unsustained by counter evidence, and it 
would be trifling with justice to remand the case upon his testimony upon a 
point which could have very little or no weight against the present defendant, 
and the impression created by the consideration of which is insufficient to 
incline us to set aside the verdict. 

In the matter of plaintiff’s arrest, the want of probable cause, has not been 
established. 

Upon the whole, we think that the interest of the public as well as of these 
parties, requires that there shall be an end of this litigation. 

If the plaintiff has failed in his proceedings, he must remember that the mi- 
nor, as well as any other person, is under the protection of the law, and that his 
own fraud upon the laws which he now so earnestly invokes, his disregard of 
the rights of others, and his armed violence in asserting his supposed rights, 
as well as the evasion of the process of our courts were not only the primary 
and principal causes of the difficulties between himself and the defendant, but 
are also circumstances calculated to throw discredit upon his cause. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be affirmed with costs. 
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Lawson's HEIRS v. Lawson’s Executors. 


When the law requires certain forms to be observed in the confection of a will, the party who relies 
upon apy want thereof,should expressly allege such informality. Merrick ©. J. and Cox. J. 

The law does not require in nuncupation testaments by public act, that mention be made in the will 
that it was dictated by the testator to the notary in the presence of the witnesses. It is suffic- 
jent if express mention be made that it was dictated by the testator and written by the notary 
asdictated. Merrick, C. J. and Coxe, J. 

Ttappears by Art. 1571 0. 0. that express mention is required to be made, in nuncupation testa- 
ments by public act, of the facts that the will was dictated by the testator and written by the no- 
tary, as it was dictated—but no such express mention seems to be required of the fact that it was 
“written in the presence of the witnesses.” By the next clause of Art, 1871, it appears that the 
presence of the witnesses when the will is read to the testator, must be expressly mentioned, It 
Would seem to follow that the presence of the witnesses at the dictation, (which has been uni- 
formly held to be necessary in a will of this form—Langley v Langley, 12. La. 114; Mouton v. 
Cameau, Ann. 566.) may be implied from the general tenor of the will. Sporrorp, J. 

Where it is fairly deducible from the tenor of the will that the witnesses were present during its dic- 
tation, the burthen of proof to establish the contrary is upon those who attack the validity of the 
will. Temporary absence of one of the witnesses, and for the purpose of getting a drink of 
Water, in a passage opening upon the room where the Act was received by the notary, will not 

be sufficient to invalidate the will. Sporrorp, J. 
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Temporary cessation during the confection of a will, occasionally induced by the weakness 





testator, does not constitute such an interruption as will vitiate the wiil. ~The 
"4s tion< 
PPEAL from the District Court of Bossier, Egan, J. Ls by le 
Watkins & George and Hood & Knoz, for plaintiff and appellant, B® tL and e 
Hodge for defendant was 2 
Sporrorp, J. The heirs at law of Andrew Larson seek to set aside his an ‘ illon, 
will for informality. The instrument purports to be a nuncupation will by taine 
public act. 9. 
1st. The first objection to its validity urged, in argument, although not the a 
very distinctly alleged in the pleadings, is that the will does not expressly statp the ¥ 
that it was dictated by the testator to the notary in the presence of them assul 
scribing witnesses. ‘The nuncupative testaments by public act must bem Tang! 
ceived by a notary public, in the presence of three witnesses residing in the part 
place where the will is executed, or of five witnesses not residing in-the ple, the @ 
“The testament must be dictated by the testator, and written by the notary not | 
as it is dictated. from 
“Tt must then be read to the testator in presence of the witnesses. ung 
“Express mention is made of the whole, observing that all those formalities 7 
must be fulfilled at one time, without interruption, and without turning aside a, 
to other acts.”—C. C. 1571. witr 


It thus appears that express mention is required to be made of the facts that to tl 
the will was dictated by the testator, and written by the notary as it was die 


tated, but no such express mention seems to be required of the fact that it wa * 

“written in the presence of the witnesses.” By the next clause of the Art ion 
1571, it appears that the presence of the witnesses when the will is readt to i 
the testator must be expressly mentioned. It would seem to follow that the ons 
presence of the witnesses at the dictation (which has uniformly been heldt plai 
be necessary in a will of this form, Langley v. Langley, 12 L. 114. Moutony. 3 
Cameau, 5. Ann. 566.) may be implied from the general tenor of the inst ing 
ment. And Paillet, commenting upon the Art. 972 of the Napoleon Code ons 
analagous to our Art. 1571, remarks: Il n’est pas requis, & peine de nullité not 
qu’il soit fait mention expresse de lécriture du testament, par le notaire, @ ] 
présence des témoins. La mention exigée par l’article 972 du code civil ne doit er 
s’appliquer qu’aux formalités prescrites par cet article méme.” The inference to 
that the witnesses were present, like an express mention, is liable to be rebut wil 
ted by parol evidence. In either case, if it be proved that any of the neces nes 


sary witnesses were not present at the dictation, the testament will be set aside 


A‘ 

It is a reasonable inference from various clauses and expressions in the te be 
tament before us, that the witnesses were present when the will was dictated So 
It is expressly stated that they were present when it was read to the testator, cri 
The clauses from which it may be implied that the witnesses were presentat it. 
the dictation, are as follows: ‘In testimony whereof, I haved caused the | 





said Andrew Lawson to acknowledge and sign this as his last will and test qu 
ment after reading the same in an audible voice in his hearing in the present” an 
of the subscribing witnesses, whom I have caused to sign as such, I the sii) th 
notary having written this Act in my own proper hand, at and by the dict] cl 
tion of the said Andrew Lawson, without turning aside to other business. Tas ay 


done and signed in presence of the subscribing witnesses all of lawful 
residing” &c., &c. . al 
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There was no clearer statement of the witnesses being present at the dicta- 
tion of Macarty’s will, which was held in 7. Ann. 485, to announce that fact 
by legal implication from the expressions used, although it was not distinctly 
and expressly stated in terms. The presence of the witnesses at the dictation, 
was also inferred from the general expressions of the will in Pégerot v. Meu- 
illon, 3 M. 114, under a textual provision of the old code similar to%hat con- 
tained in the Art. 1571 of the new. 


9, In the next place it is contended that the proof is sufficient to show that 
the attesting witnesses were not present all the time during the dictation of 
the will. The burden of proof was upon the plaintiffs, as they alleged and 
assumed to establish, in opposition to the influences fairly deducible from the 
language of the will, that one or more of the witnesses was absent during a 
part of the dictation. The witnesses upon whom the plaintiffs rely, defeat 
the allegations of their petition. Boon, on cross-examination, says, “ he does 
not think that any part of the will was written or dictated during his absence 
from the room.” His absence was but temporary, and for the purpose of get- 
ting a drink of water in a passage open upon the room where the Act was re- 
ceived by the notary. Homitu, on cross-examination, says, “ the will was 
entirely dictated by said Lawson to Robert J. Looney, and written by said 
Looney as dictated, and read aloud by said Looney to said Lawson and the 
witnesses, and signed by said Lawson and said witnesses, all in my presence, 
to the best of my recollection.” 


The bill of exceptions reserved by the plaintiffs to their answer upon the 
cross-examination, was untenable, because the matters elicited upon the cross- 
examination were pertinent to the examination in chief. The plaintiffs sought 
toimpeach and contradict the public Act; the defendant merely sought to 
sustain it against this attack, and to explain or rebut the evidence offered by 
plaintiffs. 

8d. The appellants again contend that there was an interruption and a turn- 
ing aside to other Acts during the confection of the will. Such a temporary 
cessation as was occasionally induced by the weakness of the testator, does 
not constitute a legal interruption which would vitiate the will. Chardon’s Heirs 
v. Bongue, 9 L. R. 470. And as to the conditional bequestin favor of Harrison, 
erroneously styled a codicil, although the attention of the testator was called 
to the subject by an interrogatory put to him after the main dispositions of the 
will were made, we are unable to say that it was foreign to the legitimate busi- 
ness in hand. 

4th. It is also said that the will is defective for the uncertainty of the objects 
bequeathed ; in other words, the legacies are said to be imperfectly described. 
So far as this record informs us, we think there is a sufficiently accurate des- 
cription of the property donated by the will, to enable the Courts to indentify 
it. Id certum est quod certum reddi protest. 

5th. The formal objections to the will being overruled, one or two incidental 
questions are presented by the argument of counsel in submitting the cause, 
and by the appelee’s prayer for an amendment of the judgment. We consider 
this prayer to amend properly before us, under the facts of the case as dis- 
¢losed by the document on file. The right to file an answer with the brief of 
appellee seems to have been expressly reserved when the cause was submitted. 

In the answer of the appellee there is a prayer that the judgment be so 
amended as to allow him one-half of the property depending upon the com- 
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munity between the deceased Lawson and his wife, herein represented 
appelee as his universal legatee. No such amendment is necessary, Upon 
the death of Andrew Lawson, one-half of the community property vested 
his surviving widow, subject to the payment of her half of the comm 
debts. This interest does not purport to be bequeathed by the will and 

be affecfed by it. It would be superfluous to reserve to the defendant ag 
has never been claimed by the plaintiffs. 

The apellee further prays that the judgment be so amended as to decree that 
the debts due_by the succession of Lawson be paid out of the property acquired 
by said Lawson after the 20th July, 1850, the date of the will, it ap 
that the testator survived more than three years after that date, and accump, 
lated further property. 

We concur with the District Jugde in the opinion that the will speaks not 
from the death of Lawson, but from its date; it disposes only of property 
owned by the testator when it was written, not of subsequent acquisitions, ¢ 
C. 1713, 1714, 1715. 

As to property acquired after the date of the will, or not embraced in the 
terms of the will, the deceased died intestate, and his heirs at law inherit such 
portions of his estate, after the debts are discharged according to law. We 
are of opinion that the testator’s wife, Mary Elizabeth Harail Taliaferm, 
was a particular and not an universal legatee, nor a legatee under universal 
title. C. C. 1599, 1604, 1618. “Toute disposition qui ne rentre pas dans le 
définitions ci-dessus nommées des legs universels et 4 titre universel, constitue 
un legs particulaier. Ansi celui quilégue tous ses immeubles, mais comme biens 
determinés, et non en masse ; celui qui légue méme en masse et dans leur a 
semblée, toutes ses maisons, tous ses bois, tows ses immeubles des colonies ou de 
tel département et qui exclut ainsi ses autres immeubles, ne fait que les legs 
particuliers.” 4 Marcadé No. 119. C. N. 1010. And “the legatee by a par 
ticular title shall not be liable to the debts of the succession, except there 
duction of the legacies as is before provided, and except the action of the mort 
gage of the creditors.” C. C. 1635. 

As already intimated, the community debts must be paid out of the comme 
nity property, and the share of Mrs. Lawson is equally burthened wiih that of 
Lawson's succession, for the discharge of these debts. If Zazson left any se 
parate debts, they must be acquitted out of his share of the acquisitions, made 
after the date of the will, or out of his property not embraced by the will 
rather than out of the property bequeathed by him to the particular legatees 
Of course the mortgage creditors, if any, are to be paid by preference outof 
the property hypothecated to them. 

It is therefore, ordered that the judgment of the District Court be so amer 
ded as to order the community debts to be paid by preference out of the 
property heretofore held in common between the deceased Andrew Lawam 
and his wife Mary H. L. Talliaferro, in equal proportions out of the share 
of each spouse; and that, after the payment of such community debts outd 
the community estate, any separate debts due by the said Andrew Lawson, it” 
such there be, shall be acquitted out of his interest in property acquired sab 7 
sequent to the date of the will, or not embraced within its terms, before goit 
upon any property specially bequeathed to his legatees ; and it is further 
and decreed that the judgment appealed from be, in all other respects, @ 
the costs of this appeal to be borne by the plaintiffs and appellant. 
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Fe Mennicx, C.J. I think we can only consider those nullities which are ex- Lawson 
y alleged. If the law requires certain forms to be observed in the Gon- Lawson. 
‘on of a will, the party who relies upon any want thereof should expressly 
allege such informality. 
In this case it is not objected that the will was not received in the presence 
of the witnesses. It is merely alleged that it does not “on the face of the 
will show that it was dictated in the presence or hearing of the witnesses by 
the testator to the notary.” 
The law only requires that express mention should be made of the following 
formalities, viz : 
jst. That the will was received in the presence of these witnesses, residing 
in the place, &c. 
9d. That it was dictated by the testator and written by the notary as it was 
Dt dictated, and 
gd. That it was then read to the testator in the presence of the witnesses. 
As no objection is made to the will on the first ground, it must be considered 
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as waived. 

If then the witnesses were present when the will was received, they must 
have been there when it was dictated, for the dictation is a part of the act of 
receiving the will. But it is objected that it is not mentioned that it was dic- 
tated in the presence of the witnesses. The law does not require it to be so 
mentioned in the will. If it be conceded that the will was received in the 
presence of the witnesses (and it is not objected to, that it was not so received) 
then under the law it is sufficient on this point if express mention be made 
that it was dictated by the testator, and written by the notary as directed. 

The District Judge was of the opinion that it sufficiently appeared that the 
witnesses were present at the dictation of the will, among other things from 
the concluding clause, “thus done and signed in the’presence of the {subscri- 
bing witnesses” &c., and I am not prepared to say, under plaintiffs, allegations, 
that he erred in his conclusions. I therefore concur in the decree in this case. 

Coxz, J. Concured in this opinion. 
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W. H. Hottomoy, et. al., v. W. Hottomon. 


The character and effect of a deed to slaves, made in Alabama, must be construed by the laws of 
that State although the parties afterwards remove to Louisiana. 

HL in consideration of love and affection, and the further consideration of one dollar, the receipt of 
which he acknowiedged, did give and grant with warranty, to W. H., (his son) and his heirs and 
assigns “ at the death of H. and the wife of H” certain slaves. Held: That by laws of Alabama 
this was a deed of gift to the son with the reservation of a life estate in the slaves to H. and his 
wife. 
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PPEAL from the District Court of Bienville, Zyan, J. 
Watkins for plaintiff and appellant. McGuire & Ray, for defendant. 
Coxz, J. The plaintiffs brought this suit as heirs of their father Bunel 
Hollomon; alledging that Bunel Holloman and this defendant William Hollo- 
mon, were the only children of Harmon Hollomon. 
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That their father, Bunel Hollomon, died before their grandfather J 
Hollomon, who died in this State just prior to the institution of this suit, 

They claim as forced heirs, one-half of the property left by their grandfaih 
Harmon Hollomon, who died intestate. be 

They sue for a partition and for one-half of eighty acres of land and bs: 
slaves, and one-half of the hire of said slaves from the death of Harmon Hh, 
lomon. . i, 

The defendant sets up title to said slaves under a deed of gift from arm 
Hollomon, bearing date 26th of December, 1839. The deed of gift is ag 
lows : 

“THe State or ALABAMA, 
Pike County.” 

‘Know all men by these presents, that I, Harmon Hollomon, of the Stat 
and County aforesaid, for and in consideration of the natural love and affee. 
tion which I have,” or bear toward my son, William Hollomon, of the Staty 
and County aforesaid, as well as for the further consideration of one dollar tp 
me in hand paid by the said William Hollomon, at or before the sealing ang 
delivery of these presents, the receipt whereof I do hereby acknowledge, hayg 
given and granted, and by these presents do give and grant unto the said Wit 
liam Hollomon, his heirs and assigns at my death, and my wife, Jane Holly. 
mon’s death, the following described negroes, namely, to wit: Rachel, a woman 
about thirty-five years of age; Jem, a boy about eight years old; Willigs 
boy about five years old; Jacob, a boy about three years old, and Claiborne, 
a boy about one year old. To have and to hold the above named negroes unto 
him, the said William Hollomon, his heirs and assigns, forever, and I, the said 
Hollomon, my heirs, executors, administrators and assigns, to warrant unto 
the said William Hollomon, his heirs and assigns, the said title of said negroes 
before named against the claim of myself, my heirs and assignees, after my 
death, and after the death of my wife, Jane Hollomon, as aforesaid, and against 
the claims of all and every person or persons whatsoever, I will warrant and 
defend by these presents. 

In witness whereof, I have hereunto set my hand, and affixed my seal, in 
presence of these witnesses, this 26th day of December, in the year of our 
Lord, 1839. 


[Signed] his 
HARMON A HOLLOMON, [LS] 
mark. 
[Signed] 


“ A. C. Townsenn, J. P. 
Sitas B. Townsenp.” 
State or ALABAMA, 
Pike County. § 
“JT, Andrew C. Townsend, an acting Justice of the Peace for said County, 


do hereby certify, that on the 26th day of December, 1839, Harmon Holloman 
personally appeared before me, and acknowledged the foregoing instrument 
be his voluntary act and deed. 


Given under my hand and seal, this 26th day of December, 1839. 
[Signed] 
A. C. Townsenn, J. P. [LS] 
“ Recorded in Book B. pages 113, and 114, January 13, 1840.” 
[Signed] 
Jo. D. Currs, Clerk County Court 
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Tt was agreed by the parties in the lower court, that the said instrument may : 

be used in evidence as genuine, and it is admitted as such. HOLLOMOR. 
There was a consent judgment rendered during the progress of this cause, 

by which plaintiffs recovered of defendant one hundred dollars in full satisfac- 

tion of their interest in the land sued for, and this decree was made without 

prejudice to the rights of plaintiffs to prosecute their claims as to the other 

matters in their petition, and this judgment was not to affect the costs of the 

fnal decision. It is admitted that plaintiffs have been paid this judgment. 
This cause was first tried by a jury who found a verdict for the plaintiff— 

There was a new trial granted, and the jury having been waived, there was 

judgment for defendant, and plaintiffs have appealed. 
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The consent judgment rendered in this case limits the inquiry into the merits 
of the cause to the question of title to the slaves named in plaintiff's petition. 

The plaintiffs claim as heirs at law of Harmon Hollomon deceased, a former 
owner; while the defendant sets up title in himself, derived from said Harmon 
(his father, and the grandfather of the plaintiffs,) by means of said deed of 
gift, and it is upon the validity or invalidity of this deed, that the case depends. 

This deed is, by the laws of Alabama, a donation of the property in the 
slaves to defendant, with a reservation of a life estate in the donor; ora gift 
of the property subject to a loan for use to the grantor, by which fee present 
passed to the donor at the date of the instrument. 

Vide, Golding v. Goldings Administrators, vol. 24. Alabama Reports, N. 
8. p. 126. 

The character and effect of this deed must be interpreted and governed by 
the laws of Alabama, and a subsequent removal of the parties to Louisiana, 
cannot affect anterior and vested rights of property. 

This case is very similar to that of McColl v. White. 10. A. p. 577. 

Defendant had a right of property in these slaves, subject to the life estate 
of the donor previous to the removal of the parties to this State; he is there- 
fore entitled to a judgment in his favor. 

It is therefore ordered, adjudged and decreed, that the judgment of the low- 
er court be affirmed with costs. 
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Succession or Parwetia Stoane—Opposition to appointment of Ad. 


ministrator. % 


The beneficiary heir, of age and present in the State, has- a preference for the administration over t 
the tutor of co-heir who is a minor. 

The term, beneficiary heir, applies to one who may accept, as well to one who has accepted with i 
benefit of inventory. 

A woman may be appointed to administer a succession in which she is interested as heir, 


PPEAL from the District Court of Union, Richardson, J. 

Baker & Harris, for appellant. Garnett & Benton, for appellees, 

Sporrorp, J. Robert Lassitee, alleging himself to be the surviving hug 
band of Parmelia Sloane, deceased, and tutor of their minor child, Zen Moon 
Lassitee, applied for letters of administration upon her succession. 

William O. Jones and Delaware Young, wife of Hugh Young, children and 
heirs of age of Parmelia Sloane, opposed the application, alleging a better right 
in themselves. Their opposition was sustained and Lobert Lassitee has ap 
pealed. 

In this court, the counsel for Robert Lassitee (who is now the provisional 
administrator under an appointment by the Clerk of the District Court) hag 
suggested the death of the minor child, Zen Moore Lassitee, and prayed that 
the case be continued to make the child’s heirs parties to the suit. 

So far as the claim of Robert Lassitee to the administration is based upon 
the fact of his being tutor to his minor child, it is obvious that it has lapsed 
by the death of the child. Instead of being a cause for continuing the suit 
and citing in the child’s heir, (that is the appellant himself,) the child’s death 
is rather a cause for dismissing the application of Robert Lassitee altogether. 
But as he claims to be a dative tutor to certain minor children of Parmelia 
Sloane, by her alleged marriage with one Wilson, we deem it proper to exam 
ine the claims of the opponents to a preference over him in the administr 
tion. 

It is only when all the beneficiary heirs are minors, that their tutors or ce 
rators can claim the preference for the administration. C. C. 1037. 

But “in the choice of the administrator, the preference shall be given to the 
beneficiary heirs over every other person, if he be of age and present in thit 
State.” C. C. 1035 

“If there be two or more beneficiary heirs ef age and present in this Stata, 
the Judge shall select one or two from among them, whom he shall consider 
the most solid for the administration of the succession.” C. C. 1036. 

The opponents are acknowledged to be heirs of the deceased, of age and 





present in the State. 
But the appellant contends that they are not “beneficiary heirs,” because) 
they have not yet accepted the succession with benefit of an inventory; and 
as the Statute of March 16, 1848, p. 84, makes the minor a beneficiary heir by 
operation of law, their representative has as good a right to the administration 
as the opponents, if not a better right. 
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It is true the Article 879 of our Civil Code declares, that “beneficiary heirs Soccmsson or 
are those who have accepted the succession under the benefit of an inventory 

regularly made.” Definitions are proverbially dangerous, and no where more 

go than in a code of laws. A reference to other Articles under the same title, 

will show how imperfect this definition is, or how soon the compilers of the 

Code forgot it themselves. 

“By term for deliberating, is understood, the time given to the beneficiary 
jeir to examine if it be for his interest to accept or reject the succession which 
" has fallen to him.” C. C. 1026. Here we find a person who has neither ac- 
he cepted nor renounced a succession styled the “‘ beneficiary heir ;” and these 

terms are undoubtedly used in the Article 1842, to embrace not only the heir 
who has accepted with benefit of inventory, but one who may do so. 
We conclude that the opponents are beneficiary heirs within the meaning of 
Articles 1042. 
is But it is objected that Delaware Young, wife of Hugh Young, although a 
beneficiary heir of age, and present in the State, cannot take the office of ad- 





re 

ministratrix by reason of her sex. The cases of Carraby v. Carraby, 7 
nd New Series, 466, and Cusa v. Calvana, 4 Annual, 588, are cited to sustain 
ht this position. But it is now settled that although a woman is in general 
> disabled from performing civil functions, (Civil Code, 25,) yet she may 

be appointed to administer a succeseion in which she is interested as 
al heir. Succession of Block, 6 An. 810; Succession of Penney, 10 An. 290. 
as See also Succession of Williamson, 3 An. 262; Ferrar’s Administratriz v. 
at Lambeth, 11 L. 108. 

Weare unable to say that the evidence concerning the habits of W. 0. 
on Jones, is sufficient to show his incompetency to act in the capacity of adminis- 
ed trator. 
it, Judgment affirmed 
th 
r, 
ia ~ ~ ~ 
n- 

* 
Succession or Jonn Bovyp. 
u- Orders rendered by the Clerk in the special cases authorized by law under the Constitution, have 
the same effect as they would have, if rendered by the Judge himself. 
he The executor, without seizin being given to him by the will, has full powers of administration, and 
is unless the heirs furnish him with money to pay the debts and legacies, they cannot prevent him 
from taking possession of the property and leaving sufficient to be sold to settle up the estate. 
The destitution of an executor cannot be demanded by way of opposition, but should be done, if 
le, there be cause, by direct action. 
er = , 
PPEAL from the District Court of Morehouse, Richardson, J. 
J ’ 
i Mathews & McFee, for plaintiff. Todd & Brigham, and Ludeling, for 
opponents and appellants. 
e Merrick, ©. J. ‘John Boyd died in Morehouse parish on the 28th day of 
i April, 1857, leaving a large estate, consisting of lands, negroes and personal 
property. A will dated 25th October, 1850, was found, and it was probated 
y . ’ , 
aa on 30th of April.” 


“By this testament Boyd nominated John V. Bobertson and Thomas M. 
Jones, his executors.” 
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“On the 2d of May, Robertson, one of the executors named in the will, ; 
clined the appointment, ‘ to obviate objections that might be made to himy 
sonally.’ Thereupon, Jones applied to be confirmed as sole executor of § 
last will of Boyd, and the Clerk made the order confirming him as sole exas 
tor.” “ia 

“On the 4th of May, Thomas M. Jones filed his petition, alleging that 
and tobertson had been nominated as executors by the last will of Boyd, { 
he had been confirmed as such, that by the terms of the will seizin of the pre 
perty was not given to the executors, and that the appointment of an adminig 
trator was necessary; and he prayed to be appointed administrator of thy 
estate. 

* Joseph Boyd filed an opposition to the appointment of Jones, and afte. 
wards filed an amended opposition, and prayed that the order made by th 
Clerk confirming Jones as executor, be rescinded, and asking to be appointal 
in his stead.” 

“ William Maconehy, a creditor, also filed an opposition, and prayed tol 





a 


appointed curator, &c., of the succession of Boyd.” 

There was judgment dismissing the oppositions of Boyd and Maconchy, and 
recognizing Jones as sole executor, with full seizin of all the property of Johg 
Boyd. 

From this judgment Boyd and Maconchy have both appealed. 

The executor, it should also be observed, filed an amended _ petition after the 
opposition was filed, and alleged that he had erred in his first petition in stating 
that he had not seizin, and that he had seizin by the will. 

Under this state of facts, the opponents contend that the executor, Jone, 
has not the seizin of the estate, as he has judicially admitted, and as Robert. 
son has declined to act, the trust which the testator intended to confer on both 
Jones and Robertson, has lapsed. 

The Constitution has authorized the Legislature to confer the power upon 
the Clerks to make certain judicial orders. Art. 76. 

These orders, when rendered by the Clerk in the special cases authorized, 
have precisely the same effect as they would have, if rendered by the Judge 
himself under the same circumstances. The order of the Clerk appointing 
Jones, is not, therefore, the less effective, because made by the Clerk. Until 
annulled, it must be considered as conferring upon the executor the same 
power that the like order would do, if made by the Judge. The Clerk may 
have erred in appointing one of several executors, sole executor, without 
quiring him to advertise his application and give bond as a dative testamente 
ry executor, (upon which, however, we express no opinion,) but the appoint 
ment once made, will confer upon such executor the power to administer th 
estate, as fully as if he were a sole executor by the will. Since the Actd 
1837, we think the executor without seizin, has the quasi administration of tht 
succession, as well as the power to apply to the courts for the sale of property 
to pay debts and legacies. Revised Statutes, 2, 222; 79, sec. 14. Ifthe 
heirs and legatees are absent, he should take charge of the estate for their bene 


fit, whether seizin has been expressly conferred by the will or not. If selmi) 
is not given him, or if the heirs furnish him with money to pay the debts ant) 


legacies, he cannot, as between themselves, prevent them from taking p 
sion of the property; but his power of administration will enable him toa 
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Ject the funds and cause property sufficient to settle up the estate to be sold. es or 
0. 0. 1661, 1665; Revised Statutes, p. 2; C. P. 133; Ibid, 111; C. C. 1663, 
1666. 

The application for letters of administration by Jones was, therefore, an un- 
necessary proceeding, as in his capacity of executor, in the absence of the 
heirs or their agents, he had power to administer the estate, and whether the 
heirs were present or absent, he had power to collect funds, sell property, pay 
debts, and in fine to liquidate the affairs of the estate. 

It was irregular, by way of opposition, to demand the destitution of the ex- 
ecutor. It should be done, if there be cause, by a direct action. 

We are of the opinion, that the appointment of an administrator was wholly 
unnecessary, So long as the office of executor continued, and that the estate 
ought not to be charged with the costs of two administrations. As the execu- 
tor commenced these irregular proceedings, we think they should be dismissed 
at his cost. 
be It is, therefore, ordered, adjudged and decreed by the court, that the judg- 

ment of the lower court be avoided and reversed ; and that the application of 
nd Thomas M. Jones, for letters of administration upon the succession of John 
hn Boyd, deceased, and the opposition of Joseph Boyd and William Maconchy, 
be dismissed ; and that the said 7homas M. Jones, pay the costs of both 
courts. 
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J. A. Fivxer v. B. Davis and Sserier. 

. Buccessive injunctions upon different grounds which might have been put at issue in one proceed- 

ing, will not be allowed. 
. PPEAL from the District Court of Morehouse, Richardson, J. 
ng 4k Todd & Brigham, for plaintiff and appellant. S. @. Parsons, for defen- 
til dants. 
ne Srorrorp, J. This is a second injunction sued out by this plaintiff to re- 
iy strain the execution of a judgment against Thomas HH. Barham, upon lands in 
™ his possession derived from Barham. See Fluker, administratriz vy. Bobo, 
* Sheriff, 11 Ann. 
a There are no grounds justifying a resort to the remedy of injunction pleaded 
ie in this case, which should not have been pleaded in the former suit. And it is 
of inadmissible to hamper the execution of judgments by successive injunctions 
ie upon different grounds which might have been put at issue in one proceeding. 
y Any other rule would open the door to endless litigation and delay. MeMic- 
¢ ken vy. Morgan, 9 Ann., 208. 
-_ The mode of executing the judgment, so as to secure the respective rights 
Do of the parties upon the proceeds, has been provided for in the decree of the 
d District Court, of which the plaintiff in question certainly has no reason to 
: complain. 






Judgment affirmed. 
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R. E. Atcock, for the use, &c. v. Jonw McKay. 


The special endorsee of a bill or note, may disregard all posterior endorsements, even though spe. 


cial, and avail himself of the possession of the instrument to sue the maker. 


PPEAL from the District Court of Morehouse, Richardson, J. 
ai McGuire & Ray, for plaintiff and appellant. Todd & Brigham, ford 
fendant. 

Sporrorp, J. There was judgment in favor of the defendant in a suit upon 
a promissory note of which he was maker, and the plaintiff has appealed. 

The defendant relies, in part, upon a plea of prescription. The plea is 
pelled by the testimony of two witnesses, disclosing acknowledgment by the 
defendant. 

But it is contended that the evidence of one of these witnesses was inadmig 
sible, because he failed to answer, fully, one of the defendant’s cross intemp 
gatories, and also to annex certain extracts from his commercial books, If 
does not appear that the witnesses’ books contained any such entries as wer 
sought to be extracted by the interrogatory. All the cross interrogatories 
purport to have been answered. If they were answered evasively, the fact 
would go to the credit of the witness, not to the admissibility of his deposition 


But there is no evasion made palpable. Nor can we conclude that the witness ” 


is rendered unworthy of belief by the evidence that Gribble & Montgomery 
once sold a small lot of cotton for the account of John McKain. It does not 
necessarily result from that circumstance, that John McKain himself shipped 
the cotton to them, the point to which the witness was interrogated. 

It is also argued by the appellee, that the plaintiff cannot recover, because, 
being himself a special endorsee of the note sued upon, he had endorsedit 
once in full to the cashier of the Louisiana State Bank, from whom no re-trane 
fer, to himself, was shown. 

The more recent doctrine of the court is, that under circumstances like these, 
the endorser of a bill or note, may disregard all posterior endorsement, even 
though speciai, and avail himself of his possession of the instrument to sue the 
maker, it being presumed that, upon protest for non payment, it had been re 
mitted to him by the subsequent parties whom he was bound to indemnify. 
See Sguiers v. Stockton, 5 Ann., 120; Henrie v. Baily, 17 La., 217. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed ; and it is, now ordered, adjudged and decreed, that the plaintiff 
recover of the defendant, the sum of five hundred and fifty-three dollars and 
nine cents, with five per cent. interest thereon, from the 27th of February, 
1850, until paid, and three dollars costs of protest and the costs of suit inboth 
courts. 
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Powett & Hopkins v. M. Hopson et al. 


An appeal from an interlocutory order, over-ruling a motion to dissolve an attachment, will be dis- 
missed unless it appear that such order will work an irreparable injury. 


le. PPEAL from the District Court of Ouachita, Richardson, J. 
Mathews & Mc Fee, for plaintiffs and appellees. McGuire & Ray, for de- 
mn fendants. 


Srorrorp, J. This appeal is premature and must be dismissed. It was ta- 
ken from an interlocutory order over-ruling the defendants’ motion to dissolve 
an attachment sued out in the case. It is only when an interlocutory judg- 
ment may work an irreparable injury to the party against whom it has been 
rendered, that an appeal will lic from it. C. P., 566. And the party who ap- 
peals from an interlocutory judgment, must show that such injury may flow 
from a refusal to entertain the appeal. 

But in this case, it clearly appears from the record, that no irreparable in- 


= 


jury can, in the ordinary course of things, result from having the interlocutory 
order to await the decision of the law upon its merits. No property of the 
defendants’ appears to have been taken into his possession by the sheriff. 
Two persons, Bussy and Douglass, have been served with the garnishee pro- 
cess. Bussy has not answered, and it does not, therefore, appear that he owes 
anything to the defendants, or has anything of theirs in possession. Douglass, 


cee ee | ee | | 


the other garnishee, has answered, and discloses that there is pending against 
him in the courts, an unliquidated claim in favor of Matilda Hopson, one of 
the defendants, for $2,861 50, with interests and credits. If the garnishees 
owe the defendants, non constat, that they would pay immediately, but for the 
- garnishment. And if they are delayed by it from paying, the damages would 

be only the interest upon the claim of less than $4,000, which can be easily re- 
paired, and is secured by the bond given by the plaintiffs to indemnify the de- 
fendants against all injury resulting from an illegal attachment. It is stated in 
the appellants’ brief, the garnishee, Bussy, owes the defendants $10,000, he 
can pay over to them all but the sum claimed by the plaintiffs, (less than 
$4,000,) and the withholding of that for a time, cannot be an injury beyond 
remedy. The docket of this court is too crowded te justify us in needlessly 
consuming time devoted to the public service by trying cases piece-meal, where 
the law does not require it. This does not appear to be one of the cases that 
demands our summary interference. 


Appeal dismissed. 


Se = 
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Branver, Witutams & Co. et als. v. Bono, Sheriff et al. 


The defendant, whose property has been seized under an execution, and who has given a 
bond under the Act of 1842, ( Rev. Stat., p. 528, Sec. 5,) may make a valid sale of the Property, 
The judgment creditor cannot seize the property in the hands of the vendee; his remedy ig 
against the parties to the bond. And when the sheriff has declared the bond forfeited, subsequent 
seizing creditors cannot complain of informalities in the declaration of forfeiture. It is ang. 
swer to them to say that the bond was rightfully forfeited. 


PPEAL from the District Court of Morehouse, Richardson, J. 
Mathews & McFee, for plaintiffs. J. 7. Ludeling, for defendants and ap. 
pellants. 

Merrick, C. J. We take tlic statement of facts in these consolidated, cagay 
from the brief of appellants’ counsel, which we find sufficiently accurate, 

On the 18th January, 1854, Palmer & Co. obtained judgment against Thoma 
N. Burham, for $1,140 06, with eight per cent. interest from 16th of April 
1853. 

On the 3d of February, 1854, execution was issued under the judgment 
On the 7th of February, Thomas N. Barham pointed out “one town lot with 
the buildings thereon ;” and afterwards gave a delivery bond for the property, 
with Bales B. Billingsly as his security. The property was offered for sale a 
the first Saturday of April, for cash, and there being no bid, the property was 
re-advertised for sale on twelve month’s credit. This sale was enjoined; and 
in January, following, the injunction was dissolved. 

In the meantime (9th June, 1854,) 7’ homas N. Barham, sold the property 
( pointed out by him to be seized, and released by delivery bond) to Miltem 
berger, for $2,500. 

On the 27th of January, 1855, the property was re-advertised, and on the 
day appointed, the sheriff offered the property for sale, notwithstanding the 
property had not been delivered to him; and Thomas N. Barham and ¥,. 
Todd, the agent of Miltenberger, prohibited the sheriff from selling it, asit 
was the property of Miltenberger. 


The sheriff acting under instructions from the attorney of Palmer & (0, 
given before he had any knowledge of the sale to Miltenberger, bought the 
property for Palmer & Co., and at the same time declared the delivery bond 
forfeited for the residue. 


On the 7th of March, 1855, execution was issued on the forfeited delivery 
bond; and on the 8th the sheriff levied on two negroes, Thornton and Westley. 


B. B. Billingsly executed a delivery bond for the property. Before the day df 
sale, one Green Shropshire, to whom these and other slaves and property dl” 
Billingsly had been transferred before the seizure, sued out an injunction oa 
the grounds that the negroes seized were his property. This injunction was 


subsequently abandoned by Shropshire. 


On the same day that the negroes above mentioned, were seized under 
mer & Co.’s execution, the sheriff levied on a boy named Bob, about 14 or 


years 
with 8 








eution. 
On 
the ca: 
Billin 
Westl 
ris; 2 
of Br 
One 
to Mi 
oppos 
$382 
residt 
Th 
forth« 
Th 
word: 
seize 
the ti 
shall 
or m 
half 
for t] 
shall 
date 


pear 


ble: 
the 


val 
Mi 
















































MONROE, JULY, 1857, 


years old, to satisfy the execution of Brander, Williams & Co., for $464 98,  Buaxvun 
with 8 per cent. from 8th July, 1854. This negro was sold to pay the said exe- Bozo. 
eution. The records do not show for how much. 

On the 28th of June, 1855, the sheriff levied on a negro named Charles, in 
the cases of Smith & Heard, Executor, v. Billingsly, and John G. Williams v. 
Billingsly ; and on the 27th of June, he levied on the negroes, Thornton, 
Westley and Bob, under an execution in the cases of R. B. Briscoe & EB. Far- 
ris; and on July 5th, he levied on 7'hornton and Westley, under the execution 
of Brander, Williams & Co. 

One of the houses or buildings on the lots seized, bonded for and transferred 
to Miltenberger, was burnt at the time of the sale, and notwithstanding the 
opposition of Barham and Miltenberger, the property was sold and a credit of 
$382 was made upon the execution, and the bond was declared forfeited for the 
residue on the ground that the house was not delivered. 
> The principal question raised in this case, is the effect of the forfeiture of the 
forthcoming bond. 

The Statute of 1842 réenacted in 1855. Rev. Stat., p. 528, Sec. 5, is in these 
words, viz: “‘Sec. 5. The defendant in execution whose property has been 
seized, shall have the right to retain the property in his own possession from 
the time of sueh seizure until the day of sale, on condition that said defendant 
shall execute his bond in favor of the plaintiff in execution, in solido, with one 
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it or more sufficient securities domicilliated in the Parish, for the amount one- 
th half over and above the estimated value of the property seized, conditioned 
y, for the faithful delivery of the property at the time of the sale, which bond 
mn shall be filed in the office from which the writ issued within ten days after the 
as date thereof; and upon forfeiture of said bond, which fact shall be made to ap- 
d pear by the certificate of the officer charged with the execution of the writ, 


the same shall have the same effect as a twelve months’ bond, and execution 
shall issue thereon, on application of the plaintiff or his attorney, against all the 


—= 


_ parties to said bond.” 





. The appellees contend, under this Statute, that the execution of the delivery 
‘ bond does not release the seizure, though it permits the property to remain in 
i the custody of the debtor, and that the debtor can no more legally sell or dis- 
' pose of the property than if no such bond had been executed. The appellants 
1 contend that the sale to Miltenberger, after the execution of the bond, was a 

valid sale, and the sheriff was justified in declaring the bond forfeited. 

The Statute evidently confers upon the debtor the option to continue the 

" possession of the sheriff, (in which event he would be the agent of the sher- 
iff, ) or to defeat the seizure and possession of the sheriff altogether. For it is 

obvious, that if the debtor refuses to produce the property, the sheriff has no 

power to seize it again, and that if the sheriff has no power over the property, 
J and no control, the debtor, correiatively, must have entire control, and can as 
kh easily defeat the possession of the sheriff by selling and delivering the mova- 
: bles and executing his written conveyence of the immovables to a third party 
" the day after executing the forthcoming bond, as on the day appointed for the 
‘ sale. 
a 


The bond was violated when Barham put it out of his power to make a 
valid delivery of the property to the sheriff, and when he and his vendees, 
Miltenberger & Co., forbid the sale, having no legal possession, the sheriff 
could not sell. There was then, a just cause on the part of the sheriff, to de- 
78 


SUPREME COURT OF LOUISIANA, 


clare the whole bond forfeited, and having declared it forfeited for all but 3 
third persons cannot complain of informalities in the mere form in whj 
sheriff has made the declaration of forfeiture. Barham or Billingsly 
possibly complain, but not other subsequent seizing creditors. It is an ang» 
to them to say that the bond was rightfully declared forfeited, and the form 

which it was done, in no manner prejudices them. a 

J. H. Palmer & Co., are therefore entitled to the proceeds of the sale of de 
slaves sold upon their execution, unless the opponents have superior priv 
and mortgages. 

We concur with the District Judge that Brander, Williams & Co., as mail 
gage creditors, are entitled to be paid the balance of their judgment. 

As to the other parties, they are entitled to be paid only in the event agg. 
plus is left, and according to the date of their seizures. 

The deed to Shropshire, as correctly observed by the District Judge, has py 
influence upon the decision of the case as between these parties. 

We find, on examining the case to ascertain the costs and the rank of credit. 
ors, that there will only be sufficient to pay the costs, the judgment of Bry 
der, Williams & Oo., and the execution of J. H. Palmer & Co., “sregardng 
the erroneous credit on the execution. 

It is, therefore, ordered, adjudged and decreed, that so much of said judg. 
ment as decrees a preference to Brander, Williams & Co., out of the proceeis 
of the slaves Thornton and Westley, for $267 45, be mall and in other re 
spects said judgment be avoided and reversed. And it is further ordered, that 
the residue of the price of said slaves, viz: $1,296 55, be paid to said JZ 
Parham & Co., to be credited upon their said execution for debt, interests and 
costs. And it is further ordered, that the oppositions of R. B. Briscoe and 
Eugene Farris, be dismissed, and that the costs of the appeal be equally bom 
by the said R. B. Briscoe, Eugene Farris and Joseph H. Palmer & Oo., afl 
that the costs of the lower court be also divided in the same manner. 
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Barna v. Livincston. 


A Court of Justice wil not enforce an obligation where it appears to be nething more than a betis 
disguise on a presidential election. 


PPEAL from the District Court of Morehouse. Richardson, J. 
R. B. Todd & Compton Brigham, for plaintiff. McGuire & Ray, for 

defendant and appellant. 

Sporrorp, J. The defendant and appellant contests the correctness of the 
judgment appealed from, in respect of two items only. 

The first, is a small sum of $16 22, with reference to which we do not think 
the testimony sufficiently clear to require an amendment of the judgment. 

The other is an item of $1,250 and interest, evidenced by a promissary nole 


executed by the plaintiff Barham in favor of A. & R. D. Livingston on the” 
28th October, 1852, payable March Ist, 1853. 2. D. Livingston has assigned . 


his interest in the note to the defendant A. Livingston. 


The note was nominally given for a house and lot in Bastrop, pretended @ © 
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have been sold by the Livingston’s to Barham. The person who drew up the 
note and deed, says that, after the sale was made, the parties wished him to Livimesrox. 
draw up an instrument of writing, depositing the deed and note to abide the 

result of the presidential election; that he refused to have anything to do with 

that part of the transaction, but after some inducement, wrote an instrument 

jn relation to their proposed agreement which was signed by the parties after 

the sale and note were executed. Another witness, present during the whole 

affair, states that a proposition was made by Barham to Livingston to make a 

- bet upon the presidential election, and they entered into writings in relation to 

the proposed bet. They went into McFee’s office when the bet was reduced 

r to writing. Another witness testifies that he had heard the defendant, Livings- 

ton, say that he had a note of $1,200 or $1,250 from Barham. 

» No deed from the Livingston's to Barham of the house and lot has been 

produced or shown to have been in existence at the time of this trial in the 

court below. At the date of the pretended sale, he was a tenant of the house 

under the Livingston’s, and he gave his note to them for rent up to Feb. 1858, 

several months after the alleged sale, which is also claimed and allowed to the 

defendant. The Livingston's have contrived to act as owners of the property 

since as before the sale, and Barham has never set up any claim to it. 

It is apparent that the pretended sale was only a bet disguised. The 
plaintiff staked his note for $1,250, against the defendant's house and 
lot, upon the dubious issue of a presidential election. We cannot infer from 
the evidence, as the appellant’s counsel does, that the sale was a bone fide sale, 
untainted by any illicit condition, and that the bet was an afterthought, wholly 
disconnected with the sale. Even if it were, the consideration of the note has 
wholly failed, for the alleged vendors still have their house and lot which is 
notshown to have been at any time conveyed and delivered to the plaintiff 
There was no compliance on their part with the obligation which the law im- 
poses upon a vendor. 

The contract by virtue of which alone the defendant obtained possession of 
the plaintiff's note, was reprobated by the laws in force at the time of its for- 
mation. Although a penal statute against betting on elections then in force, 
has been since repealed, that repeal did not purge the contract of its original 
taint. Moreover, the article 2952 of the Civil Code, now furnishes, as it did 
then, an impassable barrier to the allowance of such claims as this ina court 
n of justice. 

“The law grants no action for the payment of what has been won at gaming 
or by a bet, except for games tending to promote skill in the use of arms, such 
as the exercise of guns, foot, horse and chariot racing. And as to such games, 
the judge may reject the demand when the sum appears to him excessive.” 
Judgment affirmed. 


& = fm, mate 


=e. = 





vr aan Ss Ff 





SUPREME COURT OF LOUJSIANA, 


J. B. Henpricxs v. A. J. Boro et als., securities of Barnay. 


. 
The parish Treasurer is the depository of the School Fund due to his parish; he may demand pay. 
ment from the collector, and on his defaulit sue him to recover it. 


PPEAL from the District Court of the parish of Morehouse, Richardson, J, 
Newton & Hall, for plaintiff and appellant. McGuire & Ray, for defen 
dant. 

Sporrorp, J. All that the defendants could require would be protection 
against a future demand for the same cause of action. If thereis a plaintiff who 
is authorized to receive themoney alleged to be due to the school fund by Bap. 
ham, and whose receipt would screen the sureties of Barham from any pur 
suit hereafter, they have no reason to complain. 

Before any decision was had upon the exceptions, Robert B. Briscoe, a 
Parish Treasurer, made himself a party plaintiff to the suit, without any ob 
jection on the part of the defendants. They do not pretend that he was not 
Parish Treasurer de facto and de jure, or that he had not given bond as re 
quired by law. 

The Parish Treasurer is the depository of the school fund apportioned and 
collected for the use of his parish. Revised Statutes, p. 190, sec. 5. The 
sums due to each of the parishes in this State from the annual collection of 
the school tax, shall be paid quarterly to the Treasurer thereof, by the State 
Tax Collector, &c. Revised Statutes, p. 191, sec. 6. If the Tax Collector is 
bound to pay over the money to the Parish Treasurer, it would seem to follow 
that the Parish Treasurer may demand payment of the Collector, and, upon 
this default, sue for the money thus due to the school fund of his parish, 

We are, therefore, of opinion that there was no error in overruling the ex 
ceptions, which were ordered to stand as part of the answer. 

A plea of prescription has been filed in this court, which is wholly unten- 
ble. Even if the prescription of two years could run against such a claims 
this, it has been interrupted. 

There was error in awarding damages at the rate of twenty per cent. per 
annum, from the 21st of August, 1855. These damages run only from the 
8d of October, 1854, and are claimed from that date only in the petition. 

It is, therefore, ordered, that the judgment of the District Court be » 
amended as to award damages at the rate of twenty per cent. upon the princk 
pal sum recovered, only from the 5d of October, 1854, instead of the 2Ist of 
August, 1853. And it is further ordered, that in all other respects, the judg- 
ment appealed from be affirmed; the cost of this appeal to be borne by the 

plaintiff and appellee. ’ 
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J. M. Jones v. J. A. Apams. 


Where parties have entered into a contract for building a house and subsequeritly deviated from it, 
the contract price should, as far as applicable, indicate the measure of the value of the work 


done. 


PPEAL from the District Court of Bossier. Drew, J. 
Watkins & George and W. J. Duncan, for plaintiff and appellant. 

Merrick, C. J. The plaintiff has instituted the present action to recover 
of the. defendant $3,084 44, for materials furnished and certain carpenters’ 
work done for the defendant. 

It appears that the plaintiff contracted to build a dwelling house and certain 
other buildings for defendant. He agreed to build a house with rooms 16 feet 
square, and furnish the materials for $1,000. After he had framed the same, 
the parties agreed to change the plan, by which the frame thus made was laid 
aside, and a new frame erected for rooms 18 feet square. This building was 
substantially completed, and is in the possession and occupancy of the defen- 
dant. The plaintiff contends that inasmuch as the first contract was not car- 
ried out, that he is entitled to recover as on a quantum merrit, and that he can- 
not be held to a contract which has been abandoned by the parties. 

We think that where parties have entered into a contract for building a 
house, and subsequently deviated from it, that it should stand as a measure of 
the value of the work and materials as far as they correspond with and are ap- 
plicable to such contract. 

In this case the witnesses show that the house built would cost over the 
house contracted for, only about $600 extra. 








The plaintiff is therefore entitled to price of the house........... $ 1,600 00 
ES OPE TE ER ee ee ee $129 00 
Less its value for the building.............eeeeeeeee: 50 00 

$ 79 00 

PE cccccccescesocseccescoeeeses ct gees ccesonvesonsense 180 00 

To building cribs, here introduced as in compensation.............+.- 800 00 

$2,159 00 

The defendant has proven payments... .....++sssecccsssssseeeeeeees 1,749 80 

$ 410 20 


The plaintiff is entitled to recover a judgment for $410 20. 

It is therefore ordered, adjudged and decreed, that the judgment of the low- 
er court be avoided and reversed, and that there be judgment in favor of the 
plaintiff and against the defendant for four hundred and ten dollars and twenty 
cents, and legal interest thereon, from January Ist, 1857, until paid, and that 
there be judgment against the defendants reconventional demand, and that the 
defendant pay the cost in both courts. 












SUPREME COURT OF LOUISIANA, , : 


Joun B. Srewarr v. Dantet Newron, Administrator. 


The creditors of an insolvent succession have a right to require that their debts should be paid be. 
fore property, the recorded title and possession of which was in their debtor at the time of his 
death, can be recovered by one claiming to be the real owner and producing a counter-leter tg 
defeat the apparent title in the succession. 


PPEAL from the District Court of Morehouse, Richardson, J. 
S. G. Parsons, for plaintiff. Mc@uire & Ray, for defendant and appel. 
lant. 

Srorrorp, J. The object of this suit is to recover from the administrator 
of the succession of Joshua H. Pool, certain lots in the town of Bastrop, parish 
of Morehouse. The plaintiff alleges that he was the original owner ; that they 
were sold under execution against him; that they were bought in by one F 
Faulk, for his benefit, the title in Faulk being a mere simulation as proved by s 
counter-letter to the plaintiff, and that afterwards, Faulk conveyed his title to 
Pool, who also kept up the simulation, and executed a counter-letter to the 
plaintiff’ He also avrered, that he advanced the money for both these pur. 
chases to the apparent vendees. The plaintiff had a judgment and the ad 
ministrator has appealed. 

The Sheriff’s sale to Faulk was in May, 1854, for the price of $100, in the 
suit of Pearce v. Stewart. Faulk’s sale to Pool was in September, 1854, for 
the nominal price of $499 70, the vendor giving only a quit claim title. This 
deed was duly registered in the proper conveyance office. 

In December, 1855, Post being then in New Orleans, and in bad health, 
wrote a letter to the plaintiff, and a power of attorney to Mf. Todd, of Bas- 
trop. The letter states, in the outset, “Inclosed you will find a statement 
directed to Colonel Todd, in relation to your real estate in Bastrop, which 
will act as your security in case of accident.” 

The letter of attorney to Mr. Todd is as follows: ‘When John B. Stewart 
pays all of the notes which I left in your hands upon the said Stewart, he 
then is entitled to a deed from myself to him of all the real estate lying in 
the town of Bastrop, consisting of town lots, which I purchased of Hannibal 
Faulk, and I hereby authorize you, after the aforementioned notes are paid, to 
make the said Stewart a title,” &c. 

Pool died in January, 1856, and this suit was brought in May following. 

The bill of exceptions taken to the evidence of the contents of a counter- 
letter from Faulk to the plaintiff, alleged to be lost, need not be noticed, as 
we consider that the written declaration of Pool acknowledged the simulation 
of his title, and bind Pool and his representatives to convey the apparent title 
upon a compliance on the part of Stewart with certain specified conditions. 

The District Judge decreed the reconveyance absolutely. 

But it is pleaded and proved, that if the property be taken out of the sue 
cession of Pool, in which it was inventoried, that estate will be insolvent. As 
the recorded title and possession of the lots were in Pool, from September, 
1854, until his death in January, 1856, it is obvious that the latent claim of 
the plaintiff, based upon an avowed simulation, and we fear, indeed, by a de- 
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"gre to secure the property, cannot supersede the claims of creditors who have, 
F since that date, trusted Pool on the faith of his being owner of this property. 
The title set up by the plaintiff under this alleged counter-letter, is expressly 
subordinated by law to the rights of purchasers from, and creditors of, his 
simulated vendee. ‘‘Counter-letters can have no effect against creditors, or 
jona fide purchasers ; they are valid as to all others.” C. C. 2236. 

It is not surprising when we examine the reports of adjudged cases, that 
simulation should carry with it a suspicion of fraud. And while parties toa 
ia simulated contract may be compelled, inter se, to treat it as a nullity, upon 
to the production of a counter-letter which binds one of them to do so, still the 
law is careful to guard the interest of third persons against any injury from 
such a dissolution of an apparent title. Had it failed to do so, public confi- 
. dence would have been destroyed, and judicial credit paralysed. If a private 
counter-letter could, at any time and as to all the world, defeat the most for- 
r mal title in the archives of the Recorder's office, their authentic acts would be 
’ mockeries, and registry offices become pitfalls for the unwary. Creditors of 
r Pool, since his apparent acquisition of the property sued for, who may have 
j trusted him in consideration of it, are entitled to be paid out of it, if the 


balance of his estate is insufficient to pay them. It does not appear what their 

) numbers and the amounts of their claims are. But it would seem that a reser- 

: vation in their favor should have been made, which the District Judge omitted 
to make. 


It is, therefore, ordered and decreed, that the judgment of the District Court 
beavoided and reversed. And it is now ordered, that the property sued for 
be declared liable to satisfy the debts of John H. Pool, contracted since the 
Ist of September, 1854, after the other property of the succession is exhausted ; 
and that the defendant, administrator of the succession of J. H. Pool, be or- 
dered to file immediately a settlement of such debts, and of the other assets of 
the succession, to be homologated contradictorily between the plaintiff and the 
administrator, or parties in interest. And it is further ordered, adjudged and 
decreed, that so much of the property sued for as may, upon the homologation 
of the statement and account aforesaid, be found necessary to satisfy the just 
daims of the creditors of J. H. Pool thereupon, be sold for that purpose; and 
that the balance of said property, if any, be reconveyed by the administrator 
of the said succession to the plaintiff And it is ordered, that the cause be 
remanded for the purposes aforesaid; the costs of this appeal to be borne by 
the plaintiff and appellee, and the costs of the District Court to abide the issue 
of the investigation into the accounts and claims for which the property is 
herein declared liable. 
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SUPREME COURT OF LOUISIANA, 


W. A. Houtayp v. J. G. Minter. | 


Although no sentence of interdiction may have been pronounced, yet it will be sufficient to mall 
contract if it can be shown that insanity or imbecility of mind has been taken advantage of, 
PPEAL from the District Court of Morehouse. Richardson, J. 
Todd & Brigham, for plaintiff and appellant. Newton & Hall, for dy 
fendant. 

Core, J. Plaintiff is appellant from a judgment rendered against him tom 
cover certain slaves described in his petition, in the defendant's Possession, 
with their hire; or for the value of said slaves and hire; and to annul th 
judgment under it, by virtue of which, defendant claims title to the slaves, 

The grounds alleged for annulling the judgment, are 

Ist. On account of.tne imsanity of plaintiff at the time the confession gf 





judgment was sighed, and at the time the judgment was rendered thereon, 

2d. That the judgment was fraudulently procured by taking advantage g 
plaintiff's imbecility of mind; and 

3d. That the judgment was without consideration, and the account 
which it was based entirely fictitious, or that if the debts therein stated to have 
been paid, were really paid, it was done with plaintiff’s funds, as the defend 
ant had previously thereto received a large amount of plaintiff’s property and 
funds. 

1. As plaintiff wishes to annul a judgment on the ground of insanity, itis 
incumbent on him to establish its existence at the time he confessed judgment 
In this ease there has been no judgment of interdiction, and the proof does not 
clearly establish the first point. 

Art. 1781. C. C. declares, that the contract, entered into by a person of it 
sane mind, is void as to him for the want of that assent, which none but persons, 
in possession of their mental faculties, can give. 

It is not the judgment of interdiction therefore, that creates the incapacity, 
it is evidence only of its existence, but it is conclusive evidence. The fourth rule 
deduced from the principle of said article is, that, except in the case of death, 
no suit can be brought, nor any exception made to invalidate a contract on ae 
count of insanity, unless judgment of interdiction be pronounced before bring 
ing the suit, or at least applied for before making the exception. This ruleis 
modified by other principles in Art. 1781, but they do not affect the factsal 
this case. 

Contracts would rest on a very weak foundation, if those of the most solemm 
character could be avoided on allegations of insanity when the proof thered 
is contradictory. 


It would be necessary for contracting parties, before the execution of tt 


contract to inquire into their mutual mental soundness. 


There is then much in iavor of the rule that judgment of interdiction mut) 


be pronounced before instituting suit to annul a contract, except in the ¢ 
provided for by law, and this brings us to the second point of plaintiff, & 
the judgment was fraudulently procured by taking advantage of plaintiff's 
becility of mind. 6 
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~ ff plaintiff had established this position, he would have had a legal defence ; 
for even where there is no interdiction, fraud will vitiate the contract, if it can 
be shown, that insanity or imbecility of mind has been fraudulently taken ad- 
vantage of 
For, a person might be notoriously insane or imbecile, yet he might not 
have been interdicted, and advantage might be taken of it to induee him to trans- 
fer without consideration his rights. Plaintiff has not satifactorily established 
his second position. 
de. We will also observe, that if the fraud should appear plainly on the face of 
the instrument, it would be a sufficient cause to annul the contract, but such 
js not the case in the suit at bar. 
The third point, that the judgment was without consideration is not proved. 
This case was decided in favor of defendant by the judge a guo. He was 
better acquainted with the credibility of the witnesses than we are; and there 
does not appear to be sufficient grounds for reversing the judgment. 
of It is therefore ordered, adjudged and decreed, that the judgment of the low- 
er court be affirmed with cost. 
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Srare v. JoHn Munco. 
7 The indictment charged, that the accused, on the second day of December, 1855, at &c., “ upon the 
nt body of one Adam Lammert, a free white person, in the peace of the State, then and there being, 
uot with a certain dangerous weapon, called a shot gun, then and there loaded with gun powder and 
divers leaden shot, which the said John Munco, then and there, in both his hands, had and held 
in. atand against the said Adam Lammert, feloneously, wilfully and of his malice, aforethought, 
did shoot and discharge with intent, thereby, wilfully and of his malice aforethought, the said 
ns, Adam Lammert, to kill and murder, contrary, &c.” Held: That, although the indictment does 
not follow the language of the Statute, yet it sufficiently charges the accused. First, with an as<« 
ry, sault, by wilfully shooting at Lammert, &c., and Second, with an assault with an intent, in that 
ile manner, to commit murder. 

Although the word “ assault,” may not be used. yet when the indictment charges the accused with 
th, shooting a gun, at and against another, with intent to commit murder, it will sufficiently imply 
aC an assault. 

f- On the trial of the accused, the State offered to prove that Z. was struck with shot; objection was 

is made to the evidence, that “ there was no allegation in the indictment that Z. was shot or woun- 
ded.” Held: That the testimony was admissible. 

of Where the proof offered in evidence supports the indictment, although it proves a more heinous of- 
fence, it is within the discretion of the Judge to receive it. 

an The District Judge charged the jury “ That although death did not ensue from the act, yet the mal- 

of ice aforethought, was equally implied from the act, as though death did ensue.” eld: The 
charge is erroneous, because it implies an opinion upon the act proven, which the Judge is now 
prohibited from giving. 

he itis not necessary, on a prosecution for shooting, &c., &c., that it should be shown how the gun was 
loaded. This may be presumed from all the circumstances. 

st PPEAL from ihe District Court of Catahoula, Bary, J. 

at Dalty and W. H. Houston, for the State. Mc@uin & Ray, for the 

FE prisoner. 
a 


Merrick, C. J. It is charged, in the indictment in this case, that the ac- 
tused, om theisecond day of December, 1855, at &c., “upon the body of one 
Adam Lammert, a free white person, in the peace of the State, then and there 
79 
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being, with a certain dangerous weapon called a shot gun, then and 
loaded with gun powder and divers leaden shot, which the said John 
then and there, in both his hands, had and held a¢ and against the said 4 
Lammert, feloneously, wilfully and of his malice aforethought, did shoot 
discharge with intent, thereby wilfully and of his malice aforethought, the 
Adam Lammert, to kill and murder, contrary, &c.” 


. 
‘ 


The accused having been found guilty under the indictment, moved an arpa | 
of judgment, on the ground that the indictment does not charge the aceugal” 
with any crime or offence known to the law. The motion in arrest of judg. 
ment was overruled, and the accused was sentenced to four years imprisonment 
int the penitentiary. 

His counsel urge the ground assumed in the motion in arrest of Judgment, 
as a cause of reversal.of the judgment here. 

Although the indictment does not follow the language of the Statute, yetwe 
think that it embraces, in the act charged, two of the offences provided for by 
the ninth Section of the Act 14th March, 1855. (p. 131,) vis: It charges the 
accused, 

1st. With an assault by wilfully shooting at Lammert. 

2d. With an assault with an intent, in that manner, to commit murder, 

It is true the word “assault” is not used in the indictment, but the shoot 
ing of a gun at and against another with intent to commit murder, is certainly 
an assault. The offence prohibited by the Statute has, therefore, been sub- 
stantially alleged. 

The motion in arrest of judgment was, on the ground stated, properly over 
ruled. 

As we consider the lower court had a sufficient indictment before it, we will 
consider the regularity of the proceedings on the trial, and notice the bills 
exception taken by the appellant. 


I. The State offered witnesses on the trial to prove that A. Lammert ws 
struck with the shot, and to prove the number and extent of his wounds, the 
testimony was received, notwithstanding the defendant objected, that “ther 
was no allegation in the indictment that Lammert was shot or wounded.” 


Doubtless before the passage of the Act of 14th March, 1855, entitleda@ 
Act to regulate the mode of procedure in criminal prosecutions, which has 
been borrowed from the recent English laws, the testimony might have been 
admissible to show the manner in which the gun was loaded and the intenta 
the accused. 


However that may be, we think it perfectly clear that the testimony was a& 
missible under the ninth section of said Act. It is in these words: 

“Be it enacted, &c., That if, upon the trial of any person for any crime® 
misdemeanor, it shall appear that the facts given in evidence amount in law& 


some other offence, he shall not, by reason thereof, be entitled to be acquitted # 


of the offence charged, and no person tried for such crime or misdemeanor shill 
be liable to be afterwards prosecuted for such other offence on the same faci) 
unless the court before which such trial may be had shall think fit, in its Ge 
cretion, to discharge the jury from giving any verdict upon such trial, and@® . 
direct such person to be indicted for the offence shown to have been commit ‘ 
in which case such person may be dealt with, in all respects, as if he had 
been put upon his trial.” 
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"Before considering this Section, we will premise, by adverting to a distinct- 
jon between the common law (which was the same in both criminal and civil Moxco, 






ings,) and our own in civil proceedings. 

Under our law, in civil cases, if the testimony is once received, we pass upon 
it whether it supports the allegations of the party offering it or not. At com- 
mon law, unless the testimony when received corresponds with the allegation 
in the declaration or indictment, there is a variance and the party fails, not- 
withstanding the jury has heard evidence proving a demand or a crime though 
different from that alleged. 

The usual mode, therefore, is to suffer the testimony to go to the jury, rely- 
ing upon the instructions of the Judge to the jury, as to what constitutes a 
variance. 1 Greanleaf, p. 65; 1 Chitty’s Pleadings, pp. 303, 304; 8 Starkie 
By., 1526. 

As, at common law, all misdemeanors merge in the felony, a guasi variance 
takes place, when under an indictment foraymisdemeanor the facts establish the 
offence charged, but because they also show an aggravation of that offence 
which, by its aggravation, is made a felony, the misdemeanor is merged in the 
felony, and the offence charged is considered as not proved. 1 Bishop Crim. 
law, No. 543. 

Mr. Wheaton remarks, that “It has been frequently held, in this country, 
that where, on an indictment for assault, an attempt or conspiracy with an in- 
tent to commit a felony, it appeared that the felony was actually consummated, 
it was the duty of the court to charge the jury that the misdemeanor had 
merged and the accused must be acquitted.” 

“Tt used to be supposed from the casual remarks of old text writers, that 
the common law rule was, that whenever a lesser offence met a greater, the 
former sunk into the latter: and hence, in a large class of prosecutions, the 
defendant would succeed in altogether escaping conviction by a subtle fiction 
having no origin either in common sense or necessity.” 

“Conceiving, however, (Mr. Wheaton proceeds,) the principle to be too 
deeply settled to be overruled, the courts of Maine, Massachusetts, New York 
and Pennsylvania, as has been seen, have held, that where a felony was proved, 
the defendant was to be acquitted of the constituent misdemeanor, and though 
the motion was sturdily resisted elsewhere, it has taken deep and general 
toot.” Wheaton Com. Law, 2d Ed., 197-8. 

Now an examination of the statute of 1855, relative to the mode of criminal 
procedure, will show that it was intended to sweep from the criminal law, 
among others, this class of technicalities, and place the administration of crimi- 
nal justice upon a more reasonable footing. 

The first section of the Statute authorizes amendment of the indictment, in 
order to prevent acquittal from certain crimes. 

Sections 1, 2, 3, 4, 5 and 6, directs that the mode of framing certain indict- 
ments in a more general manner than heretofore, in order alse to avoid fatal 
variances which might otherwise arise from the proof. 

Section seven, enables the jury, on an indictment charging the actual com- 
mission of an offence, to bring in a verdict charging the accused with an at- 
tempt to commit the offence. 

By the eighth section, on an indictment for robbery, the jury may find the 

Accused guilty of an assault with intent to rob. 

By the tenth section, a person indicted for embezzlement, as a clerk, &e, 

may be found guilty of larceny, and vice versa. 
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By the eleventh section, on a trial of two or more persons indicted for ) 
ly receiving any property, any of the parties may be found guilty who 
proved to have received any part of said property. - 

It is now seen that the ninth section, in furtherance of the design and gay 
ral scope of this act, provides that where the testimony shows that ay ) 
charged with one offence has committed another offence, by reason of 
proof containing aggravating or other circumstances, giving another nameg’ 
complexion to the act, that he is not to be acquitted of the offence charged uy. 
less the court shall discharge the jury and direct the defendant to be indicia 
for that other offence. This section, therefore, remedies the evil complained gf 
by Mr. Wheaton. It makes, in part, the converse of the rule recognized jg 
Steadman’s case, 6 Ann., 289, that “ where the accusation of a crime include 
an offence of an inferior degree, the jury may (under the proof,) discharge th 
defendant of the high crime and conviet him of the less atrocious,” and now 
the proof of the greater offence sustains the less. 





Under the Statute in question, a person cannot now escape, because it tums 
out by the proof, that the offence which he has committed is more aggravated 
than that with which he is charged. If the proof sustains the indictment, the 
accused is not now to be acquitted, because the same proof would also sustain 
an indictment for another offence. The doctrine of rariances still applies ts 
indictments, and the accused cannot be convicted unless the proof corresponds 
with the indictment, but where it does correspond, the accused shall not escape, 
because the proof is in excess of the allegations, even by the aggravating cir 
cumstances, unless the Judge shall be of the opinion that the offence is so atre 
cious that the accused ought to be put upon his trial for the more aggravated 
offence. 

It will therefore be seen, that if the proof offered in evidence supported the 
indictment, although it proved a more heinous offence, it was within the dis 
cretion of the Judge to receive it. 

The proof did sustain the indictment on the well known principle that every 
battery includes an assault. 4 Mod. 405; Co. Litt., 253. 

Munco could not have shot Lammert with intent to commit murder without 
assaulting him with like intent. 

We think the testimony was properly received. The accused had no reason 
to complain, as a conviction upon the indictment, by the express provision of 
the Statute, would have been a bar to the prosecution for the more aggravated 
offence of shooting with an intent to commit murder. 

Il. This brings us to the last bill of exceptions which was taken tothe 
charge of the Judge to the jury. 

The bill of exception presents the charge of the Judge to the jury in a com 
posed manner, but we think, notwithstanding the qualifications given by the 
Judge, that he ought not to have charged “that although death did not ensue 
from the act, yet that the malice aforethought, was legally implied from the 
act as though death did ensue.” This charge is erroneous, because it impliet 
an opinion upon the act proven, which the Judge is now prohibited from gi 


ing in criminal as well as civil cases. The jury are to judge of the intent from 
all of the surrounding circumstanses. As a general rule, men are supposed @7 
intend the usual consequences of their acts. The man who wilfully discharges 
a loaded gun at another within striking distance, is presumed to intend @) 


maim or kill. If his act of shooting is accompanied by deliberation, it is pr 
sumed that he intended to commit murder. If he happen to be armed 





intr 


The 
tha 
thit 
of | 
‘ 
ion 
fen 
chi 
the 
gr 
pa 
te 
a 









MONROE, JULY, 1857. 


“wm and he is set upon by armed men and he shoots in self defence, it is no 
BE fence at all, but an excusable act. waste, 
” tis not necessary that it should be actually shown how the gun was loaded. 
This may be presumed from all the circumstances. It ought to appear that 








Jammert was within the range of the kind of gun used at the time the shooting 
took place, and if he were not, the offence was not committed, although the 
shooting was malicious. 

The law of the case, or so much of the indictment as charges an assault with 
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an intent to commit murder, was correctly embodied in the last point which 
the Judge charged, viz: 

“That if the jury were of the opinion that had Lammert died of the 
wounds inflicted by the accused, that the accused would have been guilty of 
manslaughter and not of murder, then the accused should be acquitted.” 

But we have already observed that the indictment charges the offence of 
assaulting, by wilfully shooting at Adam Lammert, and if this appear, the 
indictment will be sustained, although it may not be proven that the assault 
was made with the intent to murder. 6 Ann. 289. 

The judgment must be reversed, and a new trial awarded. 

We remark, that should the accused be convicted under this indictment, he 
cannot be sentenced to a longer period, at hard labor, than two years. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be reversed, and that this cause be remanded to the 
jower court for a new trial, with instructions to be governed by the instructions 
herein contained, and otherwise proceed according to law; and that the opin- 
jon and decree of the court record be transmitted to the clerk of the Supreme 
Court at Monroe, according to the agreement of the parties on file. 

Srorrorp, J. The best evidence that the prisoner shot at Adam Lammert, 
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would be that he hit him. ‘The evidence of wounding might, therefore, have 
been admissible under the allegations of this extremely defective indictment. 
The prisoner could not have been surprised by the testimony, for it was al- 
leged that he “shot at Lammert with intent to murder him.” 
The evidence touching the wounds may have been so interwoven with the 


oa 
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evidence of the alleged facts, that it was impossible to separate it. 

I, Therefore, concur in the view that the evidence was admissible. 

But I do not understand the 9th Section of the Act of March 14th, 1855, as 
introducing any new rule as to the competency of evidence in criminal trials. 


~ A 5 


The ancient rule which has its foundation in one instinctive sense of justice, 
that what is not alleged, cannot be proved if the party accused object, is not, I 
think, in the slightest degree impaired by any thing contained in the Statute 
of March 14th, 1855. 

The 9th Section contemplates a single state of facts with a double complex- 
ion, one of which would constitute an offence of one grade, and the other of- 
fence of another grade; then the evidence is admissible, under an indictment 
charging one of these offences only, and for the reason that it corresponds to 
the allegata. But because the same facts also constitute an offence of another 
grade, it shall not be cause for acquittal of the offence charged. 

I think the change is made in the rule as to the admissibility of proof, anda 
party accused has still the right to object successfully to all evidence of mat- 
fers not embraced or implied in the indictment as exhibited against him. 


In other respects, I concur in the opinion and decree prepared by Mr. Chief 
Justice Merrick. 
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Rawunes, Duncan & Co. v. T. N. Baknam. 


Sureties on an appeal bonds ought to relieve themselves from liability,on the ground that proper 


diligence was not used to make the money out of the principal debtor. Held : That it does net 
appear that by any act or even neglect of the creditor, a subrogation to his rights, mortgages ang 
privileges, can no longer be exercised in favor of the sureties, and they are therefore bound, 


PPEAL from the District Court of Morehouse, Richardson, J. ' 
S. G. Parsons, for plaintiffs. Todd & Brigham, for defendant and ap 
pellant. 

Corr, J. The facts of the case are as follows : 

On the 20th of January, 1854, plaintiffs obtained judgment against Thomg 
N. Barham, for $2,348 48 ; from which he took a suspensive appeal, and op 
the 21st of January, 1854, executed the appeal bond, with W. H. Compton 

‘Tiley J. Vester, R. C. Hendrick, F. N. Lewis and, H. B. Hill, as sureties, 

The judgment appealed from was rendered by this court, and affirmed for 
$1,258 10. 

On the 28th September, 1853, a ji. fa. issued against the defendant, Barham, 
which, on the 6th of November following, was returned in no part satisfied, 

Plaintiffs then took a rule against the sureties on the appeal bond, to fix 
their liability, under the Act approved March 20th, 1839. 

A trial of the rule was had, and judgment of non-suit rendered against plain. 
tiffs, on the ground that the writ of ji. fa. was returned too soon, and before 
the expiration of the ten days. 

On the 3d of July, 1856, plaintiffs caused an alias ji. fa. to be issued against 
Barham, which, on the 12th of September following, was also returned nulla 
bona. 

On the 8th of November following, plaintiffs filed another rule against the 
sureties, out of which has grown the present controversy. 

Two of the sureties, Compton and Vester, answered the rule, alleging the 
nullity of the appeal bond, &c., and pleading division. 

Upon these issues a trial was kad, and judgment rendered against all the 
sureties in solido, from which the defendant, Vester, appeals. 

1st. Appellant contends that the judgment is erroneous, because proper dilt- 
gence was not used to make the money out of Barham; that they did not ex 
haust his property, nor pursue their mortgage rights upon the same, and by 
their laches, they have deprived the sureties of rights, which they were bound 
to preserve for them in the event they had the debt to pay. 

Plaintiff has done all which was necessary in order to proceed against the 
sureties: he has caused a fi. fa. to issue against Barham, and the sheriff has 
returned nulla bona. 


If defendants wished to exercise any rights against the property of Barham, — 
which the plaintiffs delayed to exercise, either because they did not know of 
such rights, or thought their pursuit would be fruitless. Defendants cannot 4 
then complain, because they might have paid the judgment, and been subre~ 


gated to the rights of their principal. 
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| Pesides, it does not appear that by any act or even neglect of the creditor, a § Rawtinos 
~ gobrogation to his rights, mortgages and privileges, can no longer be operated Bannam- 
in favor of the sureties. Vide Co. Art. 596; Amendatory Act, 1833, p. 170; 
41, 802; 1 Ann. 123; Alley v. Hawthorn; C. C., Art. 3080. 
9d. The appellant in his answer, claimed the benefit of division, in the 
event judgment should be rendered against the sureties, which was not allowed, 
but judgment was rendered against the defendants in solido. The claim to di- 
yision was resisted upon the ground of the insolvency of the sureties. 
We consider that the insolvency of all the sureties, except Vester, is estab- 
lished by the testimony, and the plea of division cannot prevail, when the co- 
sureties are insolvent. Vide 4 Ann. 273; McCausland v. Lyons, et al, 5 Ann. 
523; Holmes & Swanwick v. Steamer Belle Aire and owners, C. C., Art. 3018. 
D In conclusion, we would remark, that the surety on an appeal bond is liable, 
if any part of the judgment is affirmed. 3 Ann. 37, Diamond vy. Petit; Ib. 
p- 389, Reiner v. Pendergast ; 5 A. 523. 








u It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed 
0 with costs. 

, 
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: Epwarp Coorer v. C. H. Harrison. 


The claim of an agent against his principal fer services in the selling of lands, is mot embraced in 

F the words “open accounts,” which, by the Statute of 1852, are prescribed against in three years. 

é Ten years is the only prescription against such a demand. 

The Act of the Legislature of 9th March, 1852, giving legal interest from the maturity of debts, does 
not affect debts contracted anterior to the passage of the Act. 


t 
} PPEAL from the District Court of Union, Richardson, J. 

Indeling, for plaintiff and appellant. C. H. Morrisson, for defendant and 
} appellee. 


Coiz, J. This suit is instituted to recover four thousand four hundred and 
ninety-six dollars and forty-four cents, the price of certain lands, alleged to 
have been sold by W: W. Farmer, as agent of plaintiff, who avers, that Farm- 
er never accounted to him for any part thereof. This action is brought against 
the Administrator of said Farmer’s estate. 

The defendant admitted the agency of Farmer in selling the lands, and 
pleaded in compensation and re-convention, certain sums specified in his 
answer. 

There was judgment in favor of the plaintiff, for the sum of $2,148 99, with 
five per cent. interest, from judicial demand, (12th August, 1855,) and plain- 
tiff has appealed. 

There is error in allowing a credit of $103 14, for taxes paid by Farmer 
on lands of the plaintiff: the correct amount is $79 46, as contained in the re- 
ceipts from No. 1 to No. 8, inclusive. 

There are three other receipts for taxes in the record, but they are for taxes 
on A. Dupuyster’s land. 

There is also error in stating the amount of the sale to Geo. Kilgose to be 
$220, whereas it is $270 76. 
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The notes of Jesse and Lewis Tubb, are $302 10, instead of 
These notes were returned to Cooper by the administrator, but Farmer had 
ceived $60 00 thereon on the 17th of August, 1853. ; 

There is also an errof in the amount alleged to have been received from p 
laway. It is put in the judgment $401 69, whereas it is proved that F 
received $591 76, being the amount of principal and interest. 





It is objected by plaintiff, that the court allowed five per cent. commi 
for selling on the amount of the notes of G. &. LZ. Tubbs, which were 

The District Judge was correct. Farmer was entitled to be paid a 
sion for selling the land; he was authorized to sell it on a credit, and it ig just 
that he should be paid for selling in accordance with instructions. 


The commission of ten pef cent. on the balance of the amount of sale, is alg 
opposed by plaintiff. 

Farmer was at one time a surveyor, and it appears that he was seleeted a 
land agent of plaintiff, because it was supposed the peculiar kowledge derived 
from the pursuit of that profession would render him eminently useful in th 
sale of lands. 

Cooper was a large land holder, and speculated in this region of country, 
but his residence was in the State of New York. 

It may be that ten per cent. is a very liberal allowance for the sale of plaim 
tiff’s lands ; but we do not feel disposed to interfere with the opinion of the 
District Judge on this point, because the present suit is against an estate, and 
it is impossible for the administrator to show all the services rendered by 
Farmer as fully as if he were living. 

Plaintiff also avers there was no agreement to pay Farmer for his services 
The letters of plaintiff to Farmer, which are in evidence, show that he was in 
structed by Cooper to retain his commissions, and it was left to him to retaip 
what he considered a fair compensation. 

There is an error in the judgment in allowing interest only from judicial de 
mand; it is due from the death of Farmer. C. P., Art. 989. 

Defendant has plead in this court, the prescription of one, three and five 
years, and avers, that this action falls within the meaning of the Statute of 185% 
relative to prescription. No. 138, p. 90. 

Section 2, of said Act, declares ‘“‘ That the prescription of all other open ae 
counts, the prescription of which is ten years under existing laws, shall be pre 
scribed by three years.” 

We are of opinion, that the amounts due by an agent for the selling of lands 
cannot be considered as embraced, in the sense of the Statute, in the words 
“open accounts.” And as they are not enumerated in the Articles in the Civil 
Code on prescription of one, three and five years, they are consequently sub 
ject to that of ten years. 

Defendant has asked in this court to have the judgment amended by allow 


ing him a further credit of one thousand dollars. We think he is entitled © 


the amendment. 


The Judge a quo considered an admission on the second of February, 1850, 4 


by plaintiff, of the receipt of one thousand dollars, as alluding to an ac 
edgement of the same sum on the 21st Sept., 1848. 


The internal evidence of the record is entirely in favor of viewing them oI 3 


two distinct payments. 


In plaintiff's letter to Farmer, dated Sept. 21st, 1848, he says: “I rece 
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ig May Inst, a remittance, from Messrs. Bogart & Foley, of $847; they having 
deducted $153, for money advanced and commissions, &c., which I acknowl- 
edged at the time.” 

This thousand dollars was perhaps the product of the sale of land to John 
WV, Veale, for one thousand and seventy-eight dollars and eighteen cents cash, 
on the 20th of April, 1848. Cooper acknowledges he received the thousand 
dollars, less commissions, in May, 1848; as the land was sold in April, of the 
same year; there was about a month between the time of sale and the receipt 
of the money from Farmer, which is a reasonable lapse of time between the 
sale by Farmer and the time when the money ought to have been received by 
Cooper. 

In plaintiff’s letter, to Farmer, of Feb. 2d, 1850, he says, “ your favor of 
7 4th May, informing me of a shipment of cotton on which about “eighteen 
hundred dollars would be realized,” I think I informed you, that one thous- 
: and dollars had been remitted to me by Messrs. Bogart & Foley, of New Or- 
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1 Jeans, since then I have been looking for another remittance, but presumed 
7 there was some cause for its not coming. You will please inform me on re- 

eeipt of this, what prospect there is of your making a further remittance, and 
; how you settled the matter with the persons with whom you expected to have 


a lawsuit. Could you possibly make arrangements to forward the balance of 
$1,800, say, eight hundred, if no more, by the latter part of March next.” 
About seventeen months elapsed between the first of three letters and the 
second, and it hardly seems reasonable to suppose, that he alludes, in the 
; second letter, to an acknowledgment made so long ago. 


In the first letter, he does not say he received, from Bogart & Foley, a thous- 

and dollars, but only $847, they having deducted $158 for charges, &c., where- 

as, in the second letter, he declares that a thousand dollars had been remitted 
: to him. 

In his first letter, he declares that he received the remittance in May, 1848, 
whereas in the second letter he says “your favor of 24th May, (1849,) inform- 
ing me of a shipment of cotton.” Now, it is probable that Farmer informed 
Cooper, as soon as he made the shipment; it must then have been shipped 
about the 24th May, and there would not have been time for the cotton to 
arrive in New Orleans, and to be sold, so that a remittance for the price of the 
sale thereof, could have been received by Cooper in New York, in May. To 
accomplish this, it would have been necessary that in the short space of seven 
days, that is, from 24th May to the end of the month, the cotton should have 
arrived in the city, been sold and remittance sent from New Orleans and re- 
ceived in New York. 

In the second letter, it is clear, that the thousand dollars remitted, were a 
part of the $1,800, which Farmer expected to realize on the cotton. 


This is evident from the context, and also from the latter part of the letter 
where plaintiff says, “could you possibly make arrangements to forward the 
balance of $1,800, say eight hundred, if no more, by the latter part of March 
next.” Cooper acknowledges in this letter that Farmer had written to him, 
that he expected to realize $1,800 on the cotton; that he had received a thous- 
and, and he asks for the balance to be sent to him. As then the $1,000 in the 
second letter, was a part of the money made out of the cotton, and it was 
shipped, probably, about the 24th May, it is not reasonable to suppose that 
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the $847, received in May, could have been a part of the price of the _ 
if it was not, it was a payment entirely distinct from the thousand dol 
knowledged in the second letter. 

Besides, we find there was sufficient money due before the date of the se 
letter, to have enabled Farmer to have remitted even more than two thou 
dollars, for on the 20th April, 184%, he received $1,078 18 cash. On the: 
of January, 1848, $748 10, was due him by George Lowery, and a similargy 
was due by him on the Ist Jan. 1849, both amounts bearing eight per a 
interest from the 8d October, 1846. On the Ist March, 1848, $270 76,9 
eight per cent. interest from 3d October, 1846, was due by @. A. Kilgore, 
that more than $3,046, were due Farmer for Cooper, before the second lett 
was written. 

There is nothing then, strange in the hypothesis, that Farmer had receiye} 
enough funds to forward $1,847, to Cooper, by the 2d Feb. 1850. 

It should also be remembered, that the suit is against a deceased perso, 
That plaintiff has not admitted in his petition any credits, although someay 
clearly established by the testimony. 

We are of opinion, that from the evidence and circumstances of this cased 
fendant is entitled to the credit of a thousand dollars more than was allowed 
by the District Court. 

It is urged by plaintiff, that legal interest is due to him from the time the 
money was collected by Farmer. 

The whole therefore, except a trifling sum, was due before the 9th of March, 
1852, the date of the Act, which gives legal interest from the maturity of debts 

This Act does not affect debts created anterior to its passage, even if it could 
affect those due by an agent to his principal. 

The following is the basis of our judgment: 

Farmer, as agent of Cooper, sold lands to the following persons, for the 
prices stated, to wit: 
















To John M. Veale,........sss.00..++++for $1,078 124 cash .. ...$1,078 1 
“ Jessee & Lewis Tubb... ..--++s.00eeee.. “ 802 10 eredit.... 302 10 
“ George Kilgore.......cceeseeeeees o“* 870 76- * soo Sn 
Plies FB cece sis vice 0 cc cece ccecces “« 274293 “ .... Se 
George Lowry... ..cececcecececseee “ 1,496 20 “ .... 140m 
© FAR Ba Oiricctssccccssetecsccceccccce “§ CTE EB * cccee . 
Bie. Galloway. cc. cccsessccssccsscce* BLT ©“ .... 
Making the aggregate of land sold, say $4,988 60}.........-.++. $4,988 60} 
rer 
CrepITs. 
1. He is entitled to a credit of the Zubb notes which were re- 
turned by the Administrator to Cooper......-.0+.++0+- $ 576% 
2. Commission of 5 per cent. for selling on $576 38.......... 28 80 
3. et ad pcililaalllls “© $4,412 27, which is 
the real amount of sales, after deducting from $3,988 604, “4G 
the Tubb notes, $576 33, which were returned........... wer 441 20 
4. Amount of taxes paid by Farmer on lands of Cooper...... 79 46 
5. Remitted through Bogart & Foley............2ceeeeeeee ‘2,460 68 
Three remittances, two of $1,000, each, and one of $468 68. f, 
Total amount of credits, say, $8,594 47..........cceeeceeeees $3,594 47 
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due $1,394 134, with 5 per cent. interest from the death of -Farmer, 

¢: the Ist November, 1854. HARRISOR, 
_Itis, therefore, ordered, adjudged and decreed, that the judgment of the 

lower court be avoided and reversed. And it is further ordered, adjudged and 

decreed, that plaintiff recover of defendants ($1,394 18,) with five per cent. in- 

ferest thereon, from the 1st November, 1854. 
It is further ordered and decreed, that defendant pay the cost of the cede 

court, and plaintiff and appellant those of appeal, and that the judgment be 

. paid in due course of administration. 
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. J. D. Curistian v. J. Monerrs. 

Me When the consideration of the assignment of a judgment by A. to B. was, that B. might avail him- 

i self of thejudgment to compensate certain unmatured notes due by him to C., the judgment 


debtor, and B. promised and undertook to pay the amount of said notes when they become due to 
A. Held : That the contract might be enforced by A. although the notes were not in his possession. 
e Where a party is aware of the injury that may result to him from a compliance with his part of the 
contract, and yet voluntarily enters into it, he cannot afterwards require an indemnifying bond, 
and if a bond was given at the time of the contract, he can require no other, even if its amount is 


' insufficient to protect him against loss. 
, PPEAL from the District Court of Morehouse, Richardson, J. 
McGuire & Ray, for plaintiff and appellant. Newton & Hall, for defen- 
dant. 
Corz, J. The points in this case will be more easily comprehended by an 
sf qexamination of the facts. 
F James Monette, defendant, owed Charles J. Gee two notes, each for $375, 


one due 1st March, 1854, the other 1st of March, 1855, with eight per cent. in- 
terest per annum after maturity. 

Joseph D. Christian, plaintiff, was the owner of a judgment against the said 
Gee, for $1,696 30, with eight per cent. per annum interest, from the 27th of 
May, 1847. 

Christian proposed to Monette to transfer to him the judgment, if Monette 
would pay him the amount of the two notes he owed Gee. This proposition 
was accepted. 

Christian then transferred to Monette the judgment, and in the act of trans- 
fer Monette agreed to pay to Christian the several notes which he had exe- 
cuted in favor of Gee, as the same respectively fell due, &c. It was further 
stipulated in the act of transfer, it was the intention of the parties, that Chris- 
tian, by this assignment, shall enable Monette to compensate the said notes 
9 against Gee, and Monette was to pay the two notes herein mentioned toe Chris- 
']| tian, at their maturity, in consideration thereof. 

In document A, which was the written contract between the parties, there 
is nothing said about a bond to be executed by Christian to Monette, to guar- 
antee his part of the contract. 

It appears that on the same day of the execution of contract A, Christian, 
with W. H. Gallaspy, as his security, executed a bond in favor of Monette for 
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$500, which, after reciting and referring to the contract A, stipulates 
“Tf the said Joseph Christian shall well and truly defend and save ha 
the said James Monette against any suits, or actions at law, which the ai 
Charles J, Gee, or any one else pretending to be his assignee of the said n 
may institute against said Monette, on account thereof, as arising th % 
therefrom, and shall assume and pay all the costs, damages and expenses of jit. ; 
igation of whatever nature and kind having relation thereto, then this obliga. 
tion to be null and void, otherwise to be and remain in full force and virtue as P 
a penal obligation.” ke 

Monette having failed to pay according to said contract, this suit was ini 
tuted against him by Christian, on the contract A, for $750; the amount ¢f 
the two notes given by Monette to Gee for $375 each, with eight per cent, ip. 
terest from maturity. 

It was tried before a jury, who rendered a verdict for the amount due, but 
affixed a condition that plaintiff should secure the defendant “ with an indem. 
nifying bond for double the amount at issue, with good and sufficient security 
in this State and parish to indemnify the defendant against those Gee notes, if 
ever presented; the date and amount of each note to be specified in the bond; 
that the bond to be executed in five days after the adjournment of court, ¢ 
the contract be null and void and of no effect.” 

Plaintiff has appealed from the judgment on account of this condition, and 
we are of opinion, that the jury had no right to annex it to their verdict. 

The rights and obligations of contracting parties must be determined by 
their contracts, and the law applicable thereto. 

An examination of the contract A, shows that plaintiff did not have or ex- 
pect to have the Gee notes in his possession at their maturity; but notwith 
standing that, defendant was to pay plaintiff the amount of them, so node 
ception was practised by plaintiff or his counsel, on defendant. Besides, the 
question of off-set or compensation is one of law, and defendant cannot plead? 
ignorance of the law. Besides, there is no stipulation in the contract A, that — 
plaintiff was to give security to the defendant to insure the performance of his 
part of the contract; yet, as the bond B, was executed at the same time with 
the contract A, for the purposes therein stipulated, and left with said document 
A, in the possession of Robertson, by consent of both parties, it is justly to be 
presumed that plaintiff did give the bond B to defendant, and that it was ac 
cepted by him as satisfactory at the time. 

Robertson testifies: ‘‘The documents A and B were written by me, and! 
saw the parties sign them ; they were executed at the same time in my office; 
Monette was present when the documents were left by consent of both parties 
in my possession ; they were obtained from me by the counsel of the plaintiff 
in this case.” 

The security on the bond resided in Arkansas at the time the bond was 
signed; defendant cannot then now object that he is a non-resident. 

We would also observe, that defendant, by signing the obligation A, bas 
acknowledged the transfer to him of the judgment therein spoken of, i 
to pay the price stipulated. " 

A mere allegation of his, that the consideration has failed, unsupported by” 
any evidence whatever, does not throw on plaintiff the onus of proving the 
consideration, or of showing it was what it purported to be on the face of the 
contract. 
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ice contrary, it would appear that he is; at any rate, the evidence is aii 

s that Monette might defeat any action that Gee or any holder of these note, 

might bring against Monette on them, by having them compensated by the 
t transferred to Monette. 

Bobo, a witness, shows that “ Gee” sent him copies of the notes to have 

them collected after they were due. 
_ It should also be observed, that the last of the “‘ Gee notes” matured the last 
of March, 1855, and no suit has yet been instituted against Monette on either 
of them; so the contingency has not yet happened when defendant could call 
on plaintiff to defend him against said notes, as he obligated himself in the 
bond to do. 

It is also objected, that after the agreement of transfer, defendant became 
dissatisfied with the arrangement ; and plaintiff then brought suit in his own 
pame upon the judgment against Gee, and made defendant, Monette, party as 
garnishee. 

This suit was intended to reach the notes in the hands of Gee, or to effect a 
d; egal seizure of them, and to free Monettee from any liability on them, upon 

paying the amount to plaintiff. 

It was also instituted at the request and for the benefit and protection of de- 
fendant, as appears from the testimony of Robertson, who declares : 

“When the defendant’s first note mentioned in the agreement fell due, I ap- 
plied to Monette for Christian for payment. Monette expressed an unwilling- 
ness to pay, because he did not consider himself safe in making that payment, 
because the note was not in my possession, and was understood to have been 
sent by Mr. Gee to Mr. Archibald McJuer. Monette suggested to me the pro- 
priety of instituting such an action as I afterwards did bring against Gee, for 
his protection. I then filed the papers in that suit, which is the suit of attach- 

* ment against Gee, making Monette the garnishee for the amount of the note, 
propounding interrogatories to him as garnishee.” 

“ Mr. Monette did not express any dissatisfaction with the first arrangements, 
but thought they were not safe enough for his protection, for the notes which 
he had given to Gee, referred to in the agreement.” 

This evidence shows that defendant cannot avail himself of this suit as a 
defence in the action at bar. It was instituted at his suggestion, and can only be 
regarded as a desire on the part of plaintiff to do any thing that defendant 

I might propose for his protection. 
We are of opinion, that when a party is aware of the injury that may re- 
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. sult to him from a compliance with his part of the contract, and yet volunta- 
f tily enters into it, he cannot afterwards require an indemnifying bond; and if 

a bond was given at the time of the contract, he can require no other, even if 
; its amount is insufficient to protect him against loss. 


Plaintiff is then entitled to have the judgment amended as prayed for. 
It is, therefore, ordered, adjudged and decreed, that the part of the judg- 
1 ment which requires plaintiff to furnish an indemnifying bond, be avoided and 
reversed ; and that the judgment be in all other respects affirmed, with costs. 





is nothing to establish that “ Gee” is not still the holder of the notes ; Omens 
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SUPREME COURT OF LOUISIANA, 


Vicxssurc, Sureveport & Texas Ramroap v. A. C. McKgay © 

Parol declarations made by officers of a company on public occasions, if admissible at all to ne 
date a subscription for stock, cannot avail a subscriber who does not show that such dee 
amounted to fraud on the part of the company, inducing error on his own part when he sy 


The Act incorporating the Vicksburg, Shreveport and Texas Railroad Company, required the com: : 


pany to commence the work in sections as nearly simultaneously as may be, and pointed out where 
the sections should begin, and in what direction the work should be carried on. It contained, 
proviso that the stock subscribers in each parish or corporation, or a majority in amount should 
have the right to designate on what section of the road they desired their stock subscriptions toby 
used. Defendant, when sued for his ‘stock subscription, offered to prove that the company had 
abandoned the idea of working on one section, and had determined to appropriate the funds of 
the company to work on another section. Held ; That the evidence was properly rejected for the 
defence set up, could not avail defendant. 
A stock subscriber who had not paid his five per cent. at the time of subscribing, could not aya 


himself of the plea that the charter required it to be paid at the time of subscribing, and inde _ 


fault thereof, declared his subscription forfeited—for it was his duty to make the payment, and 
to sustain such a defence, would be to permit a party to avail himself of his own wrong. 


PPEAL from the District Court of Ouachita. Richardson, J. 
MeGuire & Ray, for plaintiff. Ludeling, for defendant and appellant 

Merrick, C. J. The defendant subscribed to forty shares of stock in the Vicks. 
burg, Shreveport and Texas Railroad Company. At the time of subscription, 
the defendant did not pay the five per cent. upon the subscription as contem 
plated by the third section of the original Act, recited in the preamble of the 
Act of 28th April, 1853, incorporating said company. Acts 18538. p. 188, 

The defendant being inarrearages on the instalments called in, to the amount 
of $550 00, the present action was instituted to enforce the collection of the 
same. 

The defendant resists the present action in this court, on three grounds, viz; 

1st. That he never subscribed for the stock on the terms stated in the char 
ter of the company, or in the petition of the plaintiffs. 

2d. That the plaintiff has altered the contract (if there be a contract) with 
out defendant’s consent. 

8d. That the defendant did not pay the five per centum which he afterwards 
learned was necessary to render his subscription valid. 

I. On the first part, the defendant produces the testimony of Patrick, who 
says, ‘I was present at the Railroad meeting at Forksville, referred to in de 
fendant’s answer. The defendant made a speech against the Railroad tax. I 
have no distinct recollection what Col. Coleman, (the president) did say, asit 
has been a long time since, but it is my opinion he said that if the tax was 
carried, the tax would be deducted from their subscriptions, and if it was not 
carried they would not have their subscriptions to pay. He said so, as well a8 
I recollect, a considerable time after waiting for persons to subscribe, J¢ was 
after Coleman said this that A. C. McKean subscribed.” 

This testimony was excepted to by the counsel for the plaintiff, on the ground 


that what was said at the time or before the defendant subscribed, the charter — 
could not be received to vary the written contract, and that the president or the — 
company could not, nor could any stockholder, or any other persons, alter the 


conditions for the subscription of stock. 
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- admissible, the testimony on this branch of the defendant's case, is very - 
~ gusatisfactory. It is only a matter of opinion with his witness, while otherin- § McKzax. 
~ fglligent witnesses heard nothing of the kind in the speech referred to. 

If parol declarations as understood by witnesses to have been made by offi- 

" cers of a company on public occasions, can be given in evidence to invalidate 

the subscription of stock, there will be very little security to those who loan 

money or render assistance to institutions of this kind. The defendant has not 

shown that fraud on the part of the company, inducing error on his own part 

which after this lapse of time will entitle him to relief. 

IL The twenty-first section of the original Act, required the company to 
commence the work in sections as nearly simultaneously as may be; one sec- 
tion to commence on the Mississippi River and run west, one section to com- 
mence on the Ouachita River and run either east or west, or both, as may be 
thought best, and one section to commence on Red River, and to run east or 
west, or both, as may be thought best ; provided the stock subscribers in each 
parish or corporation, or majority in amount, shall have the right to designate 
om what section of said road they desire their stock subscription to be used. 
On the trial the defendant offered to prove by a resolution of the company, 
that the board of directors “‘ had abandoned the idea of working on the sec- 
tion of the road on the Ouachita River, and determined to appropriate the 
funds of the company to work the section of the road commencing on the Mis- 
sissippi River,” but on the objection of plaintiff’s counsel, the testimony was 
excluded. The Judge of the District Court did not err, non constat, but the 
directors were instructed where to commence the work by the stockholders 
under the proviso above recited. If that were not the case, and the 1st section 
of the Act should be considered as imperative, instead of being simply direc- 
tory, it would not benefit the defendant’s case. It might possibly give rise to 
aproceeding on the part of the government to cause the charter of the con» 
pany to be forfeited, but it could not relieve a stockholder from his subscription 
of stock. 2 Rob. 213. 

If. We do not understand the charter of this company to declare the sub- 
scription of stock to be absolutely void for the non-payment of the five per 
cent, directed to be paid at the time of subscribing each share. 

It was the duty of the defendant to have paid it, and it is a rule of law that 
no man should be permitted to take advantage of his own wrong. Canal Bank 
v. Holand. 5 Ann. 365. Red River Railroad Company v. Young. 6 Rob. 40. 

The testimony of Morrison a stockholder, was under the statute admissible, 
andon the whole we think the case is clearly with the plaintiff, and that the 
judgment of the lower court should be affirmed. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg? 
ment of the lower court be affirmed with cost. 
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SUPREME COURT OF LOUISIANA, 


Scorr, Carnart & Co. v. Saran E. Jackson, et al. 


The party who relies on an exception dilatory in its nature, although arising from the force of 
proceeding, must specially plead his exception and point out the particular defect upon 
relies. 

When a wife had obtained a judgment for separation of property against the husband, and 
her execution had purchased a tract of land, but omitted to record the sheriff's deed to the ¢ 
until after a creditor of the husband had obtained and recorded a judgment against him, ‘ 
That the sale to the wife, as to the judgment creditor of the husband was null and void, 
not recorded according to law, and that the wife had the option to pay the creditor or suffer & % 
property to be sold and essert her mortgage (and the valid mortgages to which she —— 
subrogated,) upon the proceeds of the sale. 

The court takes judicial cognizance of the signatures of recorders, and when no cbjection ae 
made to the introduction of the certificate, it must be held as proving whatever can be reasonably ; 
and fairly implied from it. 


PPEAL from the District Court of Jackson. Richardson, J. 
J. W. Steel, for plaintiff. McGuire & Ray, for defendant and appellant 

Merrick, C. J. This isan hypothecary action against the defendant s 
third possessor. The exception that “the allegations in plaintiff's petition do 
not entitle them to any judgment against the defendants” is not sufficiently spe. 
cial to enable the defendant to raise the question whether the previous demands _ 
were formally alleged or not. The party who relies upon an exception dilatory 
in its nature, although arising from the form of the proceeding, must specially 
plead his exception, aud point out the particular defect upon which he relies 
The exception filed merely raises the question whether the plaintiff has a sub 
stantial demand against the defendant. 

The defendant obtained apparently a valid judgment against her husband for 
separation of property in March 1851. In execution of her judgment, she 
seized the tract of land and slave on which the plaintiff’s are now attempting 
to enforce their mortgage, and on the Ist day of May, 1851, she became the 
purchaser of the same. She did not cause her deed from the sheriff to bere 
corded until the 20th February, 1852. In the mean time the plaintiffs having 
obtained judgment against Moore, the husband of the defendant, caused the 
same to be recorded as a judicial mortgage on the 20th November, 1851, and the 
present suit is against the wife to subject the property purchased by her, to the 
plaintiff ’s judgment by reason of the recording of their judgment previous t 
the registry of the sheriff’s deed to the defendant. The plaintiffs contend that 

under the Act 1813, re-enacted in the statutes of 1855, p. 335 (revised statutes 
458,) the defendant’s deed from the sheriff could have no effect against them 
as third persons. The defendant relies on the case of Wolf & Clark v. Lown, 
10 Ann. 272, and alleges that the sale extinguished any mortgage younger ” 
than her own. In the case cited, a junior judicial mortgage which existed #- 
the time of sale and figured on the certificate of mortgages, was held to have 
been extinguished by the sale upon the superior mortgage of the wife, and 
that her subsequent neglect to record her sheriff’s deed did not revive to her 
prejudice the mortgages which the sheriff was bound under Art. 708. ©. 0.0” 
release. In the case before us, as in that case, the wife had caused her deed” 
to be recorded before the seizure of her property was attempted. The only” 
difference between the two cases is, that in the case cited, the judgment wat 
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? jed at the time of the seizure and sale of the property, in this; the 
"ipdenient was recovered and recorded afterwards. It is probablé that if the 
“plaintiff's judicial mortgage had been in existence at the time of the sale, it 
' would have been extitiguished by it, and that the. plaintiffs were not injured by 
the neglect to record the sheriff’s deed to the defendant, for the property did 
| pot bring enough to pay the prior mortgages resting upon it including the de- 
fndant’s, in full. Still it is possible they nright, had they been in the situa- 
tion of junior mortgage creditors, have themselves bid more for the property 
and thus secured a part of their debt. The argument therefore that the plain- 
tiffs have no reason fo complain that defendant’s deed was not recorded because 
they have not been injured by the neglect, is not entirely conclusive. The 
ase must therefore be decided upon the statute and the articles of the Code 
of Practice. At the sheriff's sale it was not in thé power of thie sheriff to re- 
jease the plaintiff’s mortgage because it was not in existetice. Plaintiffs were 
not bound to attend the sale to protect themselves agaifst the superior mort- 
gage of the defendant; for they had none themselves. They were third per- 
ons. As to them by the very words of the statute, the sale made by the 
sheriff of the land and slave “was utterly null and void,” because not recorded 
ss tequired by law. In the eye of the law, as to them, the property was still 
the property of Moore, and the registry of their judgment was valid as 4 ju- 
ficial mortgage against him. The plaintiffs who might have seized the prop. 
erty at once as that of Moore under an execution, until the deed was recorded, 
how very properly treat the defendant as a third possessor. Their mortgage is 
junior to that of the wife, and to those prior mortgages which she has assumed 
or paid, and she has the option to pay the plaintiff ,s demand, or suffer the pro- 
perty to be sold and assert her mortgage (and the valid mortgages to which 
she is legally subrogated, ) upon the proceeds. 

As to the objection made in this court to the certificate of the recorder of 
mortgages, it is proper to observe in conclusion, that we take judicial notice 
of the signature of the recorder of the parish of Jackson, and as the defend- 
ant did not object to the introduction of the certificate when offered, it must 
be held as proving whatever can be reasonably and fairly implied from it. Had 
defendant made the objection at the time the testimony was offered, it would 
doubtless have been obviated by a formal certificate under seal. 

As it regards the cost, the defendant had the right to require the production 
of a bill detailing the items of the same. She waived this right by allowing 
the receipts for the costs to be offered in evidence without reference to the cost 
bills. The court did not err in enforcing the mortgage for the costs also. 2 
Ann. 610. 

Judgment affirmed. 
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SUPREME COURT OF LOUISIANA, a 


E. M. Jenxiys, tutor v. Gricspy, et al. 


’ 


Where plaintiff prays that defendant “ be notified of his demand by service of citation and a copy. 
of the petition,” and defendant is cited in the usual way it will be regarded as an ordinary action, 
If plaintiff who has a right to an executory proceeding selects the ordinary process, the 
has a right to answer, and after issue joined, the plaintiffis precluded from discontinuing the 
ordinary, and resorting to executory action. ; 


PPEAL from the District Court of Caddo. Cresiell, J. 
Landrum & Williamson, for plaintiff. Hodge & Austin, for defendant 
and appellant. 

Merrick, C. J. The plaintiff being the holder, in her capacity of tutry, 
of paper secured by mortgage on property in possession of the defendant a 
third possessor, filed her petition in the District Court for the parish of Caddo 
setting forth her cause of action and concluding with the following prayer: 

“Wherefore petitioners pray, the premises being considered, that the said 
John V. Grigsby who is now present, and in the parish of Caddo, be notified 
of this demand by service of citation, and a copy of this petition, and that on 
his default to return the property above described, or to pay the sum heretore 
set forth and claimed, that an order of seizureand sale issue to the sheriff ofthe 
parish of Caddo, commanding him to seize and sell the said parcel of land,and to 
pay out of the proceeds, thereof, to petitioner, $4,725 &e., and for all neces. 
sary orders and decrees, and for general relief.” 


Citation in the usual form issued and was served with the petition upon the 
defendant in January, 1857. 

On the 30th of May, the cause was by order of the court set for trial on the 
5th of June. On the 5th of June, an order was entered on the minutes grant- 
ing a delay until June 8th, for defendant to answer and fixing the cause for 
trial on the 9th of same month. On the 9th day of June, the defendant of 
fered to file his answer, which was objected to, on the grounds that action was 
vide executiva, and therefore defendant had no right to file an answer, and that 
he has no right to call Lewis K. Grigsby in warranty. The court refused to 
allow the defendant to file his answer on the first of those grounds, and defend- 
ant ex cepted. 

The case was afterwards reassigned for trial and judgment rendered in favor of 
plaintiff, ordering the land to be seized and sold to satisfy the plaintiff's de 
mand. 

The first question presented by the defendant and appellant is, did the court 
err in refusing to allow defendant to file his answer ? 








In the answer, the defendant joined by his vendor and warrantor, sets up 
various defences to the plaintiff’s action. If, therefore, he had a right ® © 


file the same in the lower court, the cause must be remanded, to allow him® . 


prove his allegations. 


The Code of Practice divides actions into three kinds, ordinary, executory q 
and summary. Art. 97. The ordinany action is where citation takes place 
and all the delays and forms of law are observed. They are executory when” 
the seizure is obtained against the property of the debtor, without previ : 
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titation in virtue of an Act or title imparting confession of judgment, or in 
other cases provided by law. They are summary when carried on with ra- 
pidity and without the observance of the formalities required in ordinary cases. 
Art. 98. According to the foregoing definition the action instituted in this 
case was an ordinary action. It was, at the prayer of the plaintiff, preceded 
by a citation calling upon the defendant under the mandate of the court to 
answer the plaintiff ’s demand within the delays allowed by law in ordinary 
cases. The plaintiff had the option to resort to this mode, or to obtain an or- 
der of seizure and sell without previous citation as allowed by Art. 734 of the 
Code of Practice. Having made his selection, the question arises is he so bound 
by it that he cannot recur to the executory process. Possibly so long as the 
eontestatu titis had not been formed in this suit, he had the right to discontinue, 
pay costs, and commence de novo in the other form of the action. However, 
thismay be, it is clear that so long as this suit was pending, the plaintiff 
could not resort to the executory process, as so soon as an issue had been ten- 
dered by the answer, the plaintiff’s citation had become absolute and he was 
forever precluded from resorting to that proceeding. 3 N.S. 501,504 Gurtée 
y. Cognet. 2L. R. 547. De Gruy Sgndic v. Hennen. 2 Ann. 489. 

The defendant had, therefore the right to file his answer and to be heard 
upon his allegations therein as in other cases. 

It is ordered, adjudged and decreed, by the court, that the judgment of the 
lower court be avoided and reversed, and that the case be remanded to the 
lower court with instructions to the same to receive and cause the answer of 
the defendant annexed to his bill of exceptions to be filed, and otherwise pro- 
ceed according to law, the plaintiff paying the costs of the appeal. 
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Strate v. WINFREE’s SECURITIES. 


The Act of 1857 which gave to the auditor of public accounts the remedy of a writ of distress 
against delinquent tax collectors and their sureties, merely provided a remedy of which the audi- 
tor could have availed himself while it wasin force. But the failure of the auditor to exercise 
the remedy and enforce the demands cf the State against tax cullectors, cannot deprive the State 
of its right to collect the unpaid dues by another remedy provided subsequent to the delinquency ; 
for when an obligation is due, a change in the mode of procedure does not affect it. 

Q- Where the obligation of the sureties on a tax collector’s bond is solidary, the State may proceed 
against them before obtaining judgment against the principle obligator. 

The case as presented by this action, is not inconsistent with the Code of Practice, it is not affected 

rt therefore by any repealing clause in the law of 1855, for there is a saving clause in the Act ex- 
cluding from repeal the provisions of the Code of Practice on the subject. 

Parties who sign a bond impliedly waive defects in its form. 


i 


=n 





p Actions against tax collectors or their sureties, are not prescribed by 1, 2, 8, 4 or 5 years. 
a 
> PPEAL from the District Court of Morehouse. Richardson, J. 


F, B. Studbs, District Attorney for the State. Ie@uire & Ray, for de- 
fendants. 

Coz, J. This suit was instituted at the order of the Auditor of Public Ac- 
Counts on the 15th September, 1852, against a number of persons, as securities 
in solido for A. B. C. Winfrey, State Tax Collector for the parish of Morehouse 
"inthe year 1848, for the taxes of 1847. 
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SUPREME COURT OF LOUISIANA, 


The amount of State tax for said parish for 1847, was $5,428 40, of 
amount the collector paid to the accounting officer, $3,555 08, leaving a . 
ance due the State of $1,873 87, for which amount, with two per cent pa 


month interest, since the 1st January, 1849, this suit is brought. “i 


There was judgment against the State as in case of non-suit in the lowe 


court, and the State appeals from this judgment. 


The answer of defendant admits the genuineness of their signaturés to the 
bond sued on, but sets up several objections to this proceeding, and denies tha) 
liability. We will now consider the objections of defendants : 

Ist. That the Acts of 1847 and 1848, relative to tax collectors, provided tha 
the failure of the collector to account and make payment within the time pre 
scribed causes the balance standing against him on the Auditor’s books, with 
a forfeiture of his commission and two per cent. per month interest on the 
sum withheld from the time it should have been paid, to operate a judgment 
against the delinquent and his securities, and that the 63d Sec. Art. 1847 p 
175, provided as follows: ‘‘ And the Auditor of Public Accounts shall charge 
such delinquent accordingly, and immediately after such delinquency shall 
occur, issue a writ of distress, which shall have the force and effect of a writ 
of fieri facias agajnst the delinquent and his securities. 


Defendant argues, that the effect of this law is to give to the balance stand- 
ng on the Auditor’s books, after the time for payment has expired, with two 
per cent. interest from that time, the force and effect of a judgment, and to 
close the matter between the parties, and that the State cannot by a subsequent 
act open it, nor commence and carry on this suit for a debt already liquidated by 
a judgment. Weare of opinion that this objection is without force. 

The section alluded to merely provided a remedy for the collection of taxes, 
which the Auditor could have availed himself of at the time it was in exist 
ence. 

He did not exercise it, and his inaction cannot deprive the State of its rights 
to collect the amount due by a remedy now in force. 

Besides this law did not give the balance on the Auditor’s books the effect ofg 
judgment in such a way, that the amount, for which a writ of distress issued, 
must be considered as finally settled, as if by an ordinary suit and judgment, 
The sole object of the law in giving to the writ of distress the force and effect 
of a fi fa., was to provide a speedy remedy for the collection of amounts due 
the State. And the existence of this remedy did not so merge the bond in the 
judgment, as to prevent this suit on the bond. 

When an obligation is due, a change of the mode of procedure for the co: 
lection of debts, affects the remedy but not the obligation, and plaintiff was 
entitled to use the remedy, which was in force at the time of instituting this 
suit and which continues stil] in existence. 


2d. That the 71st Sec. of the Art, of 1855, “to provide a revenue and the 
manner of collecting the same,” RR. S. p. 475, requires that the Auditor 
Public Accounts “may require the District Attorney of the District, wherein 
such tax collector may perform his functions, to proceed against such tax ook 
lector and his securities by rule, before any competent court, after three days 
notice, for the recovery of the amount due by the tax collector. 


Defendants urge, that the plaintiff was bound to have first obtained and eX 
cuted judgment against the principal before proceeding against the securities, 
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ii This statute is merely directory, and does not deprive the State of the right 
of proceeding against the sureties, when they have, as in the present case, obli- 
gated themselves in solido. 

Vide. C. C. 3014. Ballew v. Andrews Executor, 10 L. 219. 


gd. That the repealing clause in the Act of 1855, must cause this suit to 
abate, because the modes of procedure previous tofits enactment for the collec- 
tion of bonds of Sheriffs’ are repealed by this Act. This objection is not 
valid; the mode of instituting this suit is not inconsistent with, or antagonisti- 
cal to the provisions of the Code of Practice, and as the repealing clause ex- 
cepted the Code of Practice, plaintiff has then the right to carry on this cause, 
and his action is not abated by said Act. 

4th. That the forms of law have not been observed to give effect to the 
bond sued on. 

The objections under this branch of defendant’s argument cannot be main- 
tained, for in signing the bond, they impliedly waived them. 

Vide. State v. Hays, et al. 7 A. 118. State v. Securities of A. J. Law 
11 A. p.—; Police Jury v. Haw; 2L. 47;3M. N. S. 594. Whitehurst v. 
Hickey ; Villere v. Armstrong ; 4 N. 8S. 35. 


We do not consider the other objections as tenable. : 


As to the plea of prescription, we would observe, that claims of the kind 
now sued for, are not subject to the prescription of two, three, four and five 
years. 

Plaintiff has established the amount to be due, as alleged in his petition. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed. 

It is further ordered, adjudged and decreed, that plaintiff recover in solido 
of the defendants, Joseph W. Westmoreland, Thomas M. Jones, Thomas F. 
Dennard, Thomas C. Mathews, Aaron Livingston, Nelson Delemar, J. W. 
Johnston and William Barnett, one thousand eight hundred and seventy 
three dollars and thirty-seven cents, with two per cent. per month interest 
thereon since the first day of January, 1849, and the costs of both courts. 
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SUPREME COURT OF LOUISIANA, 


D. Y. Grayson et al. v. A. L. Sanrorp, Executor, et al, 


The right of an heir to an inheritance is nota litigious right within the meaning of Article 2690 9 
the Civil Code. Such a right may be sold. C. C. 2426. 


A. 8. died, leaving a will in which was the following clause: “ I will and bequeath to my wife 4 Mg 


&., the use of all of my property both personal and real, during her life.” “ However, if any 
my ch Idren sue for a portion during her life, I then will and bequeath to her all of the property 
that I can dispose of by will, forever.” A child sued for partition, and the question wag what 
were the wife’s rights under the will. J/eld: That the husband having made a will, his wife's 
rights must be fixed by it, and she has no usufruct of his share of the community under the Act 
of 1844. In the absence of proof to the contrary, the law presumes a community. After pay. 
ment of the debts of the succession, the wife is entitled to one-half of the residue in her own 
right, and her husband having left three children, she is entitled to but one-third of his share of, 
the community, and one-third of his separate estate. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J, 
J. L. Ludeling, for plaintiffs. McGuire & Ray, for defendants and ay 
pellants. 

Cote, J. Auguatine Sanford died in the parish of Ouachita, sometime dur. 
ing the year 1855, leaving an estate, which was estimated to be worth $3,632 650, 
and seven children, issue of the marriage between him and his surviving 
widow, and two grand-children, issue of a deceased child, also the fruit of said 
marriage. 

Mary A. Langford, one of the children of deceased, sold, for a valuable con 
sideration, her interest in the succession of her father, to D. Y. Grayson, one 
of the plaintiffs. 

Grayson, and Dunett B. Sanford, one of the children of deceased, sue for’ 
definitive partition of the estate. 

Ann L. Sanford, the surviving widow, in her answer, avers that A. Z. San 
Jord left a last will, which has been probated and executed ; that she has been 
appointed and qualified as executrix. 

That by said will she is entitled to the use and usufruct of the estate, and 
to keep its effects in her possession during her life-time. 

She avers that one of the plaintiffs, Grayson, purchased a litigious claim, 
and she has tendered him his purchase money. 

The first question that arises is, was the interest of Mary A. Langford, in 
her father’s succession, a litigious right ? 

The Civil Code, Art. 2623, says: “A right is said to be litigious whenever 
there exists a suit or contestation on the same.” 

The right of Mary A. Langford, as heir, was not contested at the time she 
conveyed her inheritance, and there was no suit relative to it. Her heirship® 
admitted by the defendant, and her rights in the succession of her father are 
definitively fixed by the will and the law. 

Art. 2424 ©. C. declares, that an inheritance may be sold. Art. 2620 €.@ 
says: “ When a man sells his right to a succession, without particularly spe 
cifying the objects of which it consists, he only warrants his right as an heir.” 


Mary A. Langford, by the act of transfer to A. Y. Grayson, as one of the) 


heirs of her deceased father, Augustus Sanford, sold her right, title and ine 
terest to his succession. 
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4 As she did not specify the objects of which her right to his estate consisted,  Gnarsom 
she then merely transferred her prerogative as heir; she consequently only = Saxrorp, 
warranted her right as heir, and in as much as her quality of heir is admitted, 
and has never been disputed, she did not then dispose of a litigious right; for 
aright is only litigious when there exists a suit or contestation on the same. 
Vide 6 An. 238, Pearson v. Grice. es 

The principal point at issue in this cause is, whether the surviving widow is 
entitled to the usufruct of the half of the community belonging to the estate 
of her deceased husband, or whether she shall take the portion thereof, which 
her husband could dispose of by law. 

The solution of this question depends on the interpretation of a clause of 
the will of Augustin Sanford, and the law applicable thereto. The said clause 
reads thus : 

«J will and bequeath to my wife, Ann L. Sanford, the use of all my prop- 
erty, both personal and real, during her life.” ‘‘ However, if any of my children 
should sue for a partition during her life, I then will and bequeath to her all of 
the property that I can dispose of by law, forever.” 

J. If deceased had made no will, his widow, unless she married, would have 
7 been entitled, during her natural life, to the usufruct of his share of the com- 
munity of acquets and gains. Acts of 1844, p. 99, s. 2. 

If he had made a will and bequeathed but the usufruct which the law al- 
) lows, then the donation in the testament of only what the law gave, would not 
2 have impaired her legal rights. 

d In the case at bar, however, the testator donates to his wife the usufruct, 
but qualifies and limits the donation by the last part of the clause just quoted, 
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to wit: 
" “However, if any of my children should sue for a partition during her life, 
I then will and bequeath to her all of the property that I can dispose of by 
8 law, forever.” 


One of his children, and the assignee of another, have sued for a partition . 
the contingency contemplated by the testator has happened; and the rights of 


: the widow are now fixed by the will to the disposable portion. 
As the Act of 1844 only gives the right of usufruct in the portion of the 
j community coming to the deceased, when he has left no will, it is clear that he 
can give, by his testament, the usufruct of said portion, which would belong 
‘ to the surviving widow, without any will, or can declare that in the event of a 
particular contingency, his widow shall inherit the portion of his property, 
. which the law authorizes him to bequeath. 


Augustin Sanjord has done this, and we are now to ascertain what consti- 
' tutes the property that he could by law dispose of. 

Art. 1480 C. C., declares: That “ donations inter vivos or mortis causa, can- 
not exceed two-thirds of the property of the disposer, if he leaves at his de- 
cease a legitimate child ; one-half, if he leaves two children, and one-third, if he 
leaves three or a greater number.” 

“Kither of the married couple may, either by marriage contract, or during 
the marriage, give to the other, in full, property, all that he or she might give 
toastranger.” Vide Art. 21st March 1850, No. 800. 

The testator left more than three children ; therefore, his widow is entitled, 
under the will, to one-third of all of his property, and the remaining two- 
thirds belong to his children. ©. C. 1482, 1485, 1708. She is also entitled, 
by effect of law, to one-half of the community, if any exists, for all the effects 
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which both husband and wife reciprocally possess at the time of the 
tion of the marriage, are presumed common effects or gains, unless they 
factorily prove which of such effects they brought in marriage, or haye 
given them separately, or they have respectively inherited. ©. C., Art, 99! 

It does not appear from the record, whether all of the property inventor 
belongs to the community or not. The law presumes it does, but the parti 
have the right to rebut the presumption of law. Instead of giving one 
as if all of the property belonged to the separate estate of the husband, as the 
judgment does, we will merely declare the principles which must govern the 
partition. polics 

The surviving widow of Augustin Sanford is entitled to one-half of the and | 
community by effect of law; to one-third of the other half which belonged iy 9 
her deceased husband, and to one-third of his separate property ; the childry 
and legal heirs are entitled to the balance of the estate. The portions of saig 
widow and children are, however, subject to the charges and debts of ae i‘ 
tate, according to law. 

The judgment of the lower court does not give to the widow her half ae fenda 


i met 








community property. It may be that this is correct, but we ¢annot say, be Coi 
cause the record does not inform us whether the whole estate is Separate pre petiti 
perty or not. If it is commmunity, then the judgment is incorrect in not allow Iti 


ing to the widow one-half of the community and one-third of the half of he appre 
deceased husband. We deem it safer to leave open the question of the nature chart 
of the property, and to decide only the proportion to which the widow and the house 


legal heirs are respectively entitled. Th 

It is, therefore, ordered, adjudged and decreed, that the “judgment of the hous 
lower court be amended, so as to declare that the surviving widow of Augustin the s: 
Sanford is entitled to one-half of the property which may formerly have been trop | 
in community between herself and her said deceased husband ; to one-thirdof Th 
the other half of the community, being the part which belonged to the his c 
testator ; and also to one-third of the separate estate of her said husband; and Th 


that the children and legal heirs of said Augustin Sanford are entitled to the ded t 
balance of the community and separate property of said deceased; the por of th 
tions of said widow and heirs being, however, subject to the charges and debis of th 
of the estate, according to law. It is further ordered, adjudged and decreed wher 
that the judgment be so amended as to order the notary in making the parti Poin’ 
tion of the property to be divided among said widow and heirs, to follow the paral 
principles stated in the judgment of this court. And it is further ordered, Th 
adjudged and decreed, that the part of the judgment of the lower court, which and i 
is contrary to said amendments, be avoided and reversed; that the judgment in th 
so amended be affirmed; and the costs of this appeal be paid by the estate, To 
and this cause be remanded to the lower court for the purpose of partition, nO Ci 
and therein to be proceeded with according to lw. to th 
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Plaintiffs claiming to have a charter of the Louisiana legislature to construct a turnpike road from 
Point Pleasant, in the parish of Morehouse, to Bceuff River, in the same parish, alleged that the 
police jury of Morehouse had opened a road running some distance, parallel with their turnpikes 
and intersecting it at one point, thus diverting travellers from the turnpike and inflicting heavy 
damages in the way of loss of tolls. The action was for damages against the police jury. Held : 
The charter of the plaintiffs does not deprive the parish of the prerogdtive of making other public 
roads from other points even if these roads should cause a diminution of plaintiff's receipts. 


PPEAL from the District Court of Morehouse. Richardson, J. 
Newton & Hall, for plaintiff and appellant. Zodd & Brigham, for de- 
fendant. 
Corz, J. This is an action for damages based upon the allegations of the 
petition, in substance as follows : 
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Itis alleged that by an Act of the Legislature of the State of Louisiana, 
approved April 30th, 1853, Asabel Curtis, one of the plaintiffs, procured a 
charter to construct a turnpike road from Point Pleasant in the parish of More- 
house to Boouff River, in the same parish, a distance of about 25 miles. 

That after obtaining said charter, the police jury of the said parish of More- 
house, “granted him the right to use for his said turnpike, and to construct 
the same upon the public road leading from said Point Pleasant, through Bas- 
trop and Prairie Mer Rouge to Boeuff River.” 

That after obtaining this grant, Curtis sold half his interest in said road to 
his co-plaintiff, Phelps. 

That they proceeded to make and to construct their turnpike, and expen- 
ded ten thousand dollars in making the same, and had finished a large portion 
of the road, and had put up one or more toll gates upon the finished portion 
of the road, in order to charge and receive the toll allowed by said charter, 
When the police jury of said parish caused to be opened a new road from 
Point Pleasant to the Red Hill, a distance of some six or seven miles, running 
parallel with the turnpike, and intersecting it at the latter point named. 

That by means of the new road, travellers were enabled to avoid the turnpike, 
and in consequence thereof, they had been damaged twenty thousand dollars 
in the loss of toll to which they were entitled. 

To this demand defendant fileda peremptory exception, upon the ground that 
no cause of action was set forth in the petition. The exception was referred 
tothe merits. 

The answer of the defendant contains first, a general denial, and further al- 
leges, that if the police jury of the parish ever made such a grant of the pub- 
lic highway to plaintiffs, as is claimed by them, that said grant was a nullity, 
because the police jury had no power or authority under the laws of the State 
to make such a grant, or to bind the parish by the same. 

That even if said grant was a valid one, that it was conditional, and plaintiffs 
have failed on their part to comply with the conditions therein contained. 

That they have not made a turnpike road, nor otherwise constructed said 
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toad in the manner required. 
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That in consequence of their failure to comply with said conditions 5 
scribed, and of their charging toll beyond the rates allowed by their ¢ 
they have forfeited both their grant from the parish and their charter fos 
the State. 

That for said reasons the gates erected by them across the public hig 


were nuisances which should be abated, and that plaintiffs, by the trouble, nf 


convenience and expense caused by their said proceedings had damaged 
parish ten thousand dollars. 


It is further alleged, that the parish of Morehouse, or the police jury them 


of, had full power and authority to cut out the new road complained of, or 


other road they might deem necessary for the convenience of the public, ang 


that plaintiffs, or no one else, had a right to question their authority orcom. 
plain of their acts in the premises. 

The answer concludes with a prayer for judgment in favor of the parish 
against the demands of plaintiff; that the gates erected by plaintiff upon ang 
across the public highway be declared nuisances and ordered to be taken down, 


and plaintiffs be perpetually enjoined from again putting them up, ané fe 


damages in favor of the parish for ten thousand dollars. 

Upon these issues and pleadings the parties went to trial beforea ja 
and from a judgment in favor of defendant, plaintiffs appealed. 

We are of opinion that the police jury had the right to make the new road 
if they deemed it necessary for the public convenience. 

The charter of plaintiffs does not deprive the parish of the prerogative of 
creating as many other public roads from other points, as their wisdom may 
dictate, and the public wants require. 

The parish cannot be deprived of its legal right to make this new road, be 
cause it may enable travellers to elude the toll gates on the road of plaintiffs 
at points of intersection beyond the gates, and thus to use a part of their tum 
pike without paying toll; it is for the plaintiffs to prevent this by the exercise 
of their legal remedies against such travellers, if any such they have. 

The grant by the parish of the old road to plaintiffs did not divest it of the 
privilege of making other roads from other points than those of the turnpike 
road, even if their creation should incidentally cause a diminution of om 
ceipts of the latter. 

We express no opinion on the legality of the grant of the old road to plain 
tiffs ; if the police jury interfere with their vested rights, they can arrest their 
action by injunction. 

It is therefore ordered, adjudged and decreed, that the judgment of the lor 
er court be affirmed with costs. 
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Consolidated Cases. 
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Insanity, which of itself, is sufficient to strike an act with nullity, cannot be set up, unless the inter- 
diction of the insane person had been pronounced or petitioned for previous to the death of such 
person, except in cases in which the mental alienation manifested itself within ten days previous 
tothe decease, or when the want of reason results from the act itself which is contested. 

But when the contract is sought to be set aside, the state of mind ofthe party at the time, 
may be proven, although the proof tends to show imbecility and there has been no interdiction, 
Contracts made with weak-minded persons will be closely scrutinized, and a presumption of fraud 
will arise from circumstances, indicative of over influence or any advantage improperly taken, 

which would not arise in a strong-minded person. 


Freee FES? 


PPEAL from the District Court of Catahoula, Barry, J. 
McGuire & Ray and Tailferro, for defendants. Smith & Spenser, for 
plaintiffs. 

SporrorD, J. The plaintiffs, in these consolidated cases, are the sisters and 
sole heirs at law of William Simmons, who died intestate in 1858. 

The object of the suit is to annul two acts of sale executed by the said 
Simmons, one on the 26th February, 1848, conveying the slave Nancy, and 
one of her children, to the defendant, Julia Ann Whatley, and the other on 
December 28th, 1847, conveying the slave Maria, to the defendant, Wooten 
Whatley. Julia Ann Whatley, was the aunt, and her son, Wooten, the cousin 
of William Simmons. The expressed consideration of the former sale, was 
“the sum of five hundred dollars in stock in cattle and hogs, paid by the said 
Julia Ann Whatley.” The other sale purports to have been “in consideration 
of the sum of two hundred dollars, cash in hand, paid to the said William 
Simmons, by the said Wooten Whatley.” 

The petition is not framed with technical precision and fullness. But it suf- 
ficiently appears that two distinct grounds are relied upon to set aside these 
sales; Ist, the idiocy or insanity of the yendor, Simmons: 2d, the fraud of 
the defendants, who are alleged to have practised upon the weak mind of Sim- 
. mons, and contrived to procure these acts from him under the pretence of a 
purchase, when they really paid him no consideration whatever. 

So far as the first ground is concerned, it is clear that the insanity which, of 
itself, is sufficient to strike an act with nullity, cannot be set up by Simmons’ 
heirs, in this case. They did not provoke his interdiction, and it never was 
pronounced. ‘‘ After the death of a person, the nullity of acts, done by him, 
cannot be contested for cause of insanity, unless his interdiction was pro- 
nounced, or petitioned for, previous to the death of such person, except in 
cases in which the mental alienation manifested itself within ten days previous 
to the decease, or in which the proof of the want of reason results from the 
act itself, which is contested.” C. C. 396. See also Art. 1781. 

But these rules apply to cases where the sole infirmity in the contract, 
necessary to be alleged, is the incapacity of the party to contract, by reason of 
msanity. When the contract is sought to be set aside upon another legal 
ground, to wit: for fraud, the state of mind of the defrauded party, at the time, 

may be proven, although the proof tends to show inbecility, and there has 
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been no interdiction. Otherwise, frauds might be perpetrated upon ‘ 


Waatter, minded men with more prospect of impunity, in case of detection and expos ~ igere w 
before the courts, than upon men of ordinary intellect. | their en 

Our law, upon the subject of interdiction, does not impair the force of The | 

rule that contracts made with weak-minded men, will be closely scrutinigg proven. 

and those who deal with them held to a strict standard of good faith It se 

respect to this class of cases,” says Story, ‘‘the law will raise a presumpiig§ ' Simme 

of fraud from circumstances, indicative of any over influence, or any adv. wheed! 

tage improperly taken, when, if the case were of a strong-minded persongy § made | 

such presumption would arise.” Story on sales, sec. 182. The inquiry into the If tl 


character of William Simmons’ mind, was, therefore, pertinent and allowahy missib 
in examining the question of fraud. See Holland v. Miller, decided atthy not do 
term. 


case, & 

It is asserted by defendants’ counsel, that no other fraud is charged than te the pr 
bare fact of their having purchased of an idiot. If this were so, the inguiy It i 
would stop there. But we find a much more extensive and specific complaint nia ( 


of fraud than that; a complaint sufficient, we think, to have put the defendaniy 
on their guard, and, therefore, sufficient to justify the introduction of the ee adjud 
dence which was excepted to. The plaintiffs, in the first case, declare the gale and a 


to have been “a disguised donation, without consideration, gotten up and art nised 
Sully contrived by said Julia Ann and Archibald, acting on an idiot, ther cover 
nephew, for the purpose of injuring and defrauding him.” huabe 
Corresponding allegations are made in the other petition. the « 
If these allegations are true, the deceased would have been entitled to relief it is. 
against an imprudent bargain into which he had been decoyed, and his hei in bi 
are also. 


It may be true, as said by the defendants’ counsel, that William Simmons, 
is not shown to have been insane, or an idiot, in the true sense of those terms 
But he is certainly correct in the opinion that Simmons was an excessively 
weak-minded person, most easily duped and deceived. These sales of all his 
worldly estate must, therefore, be carefully scrutinized, and if he appears to 
have been defrauded out of his whole property by them, the parties who de 
frauded him, must be decreed to make restitution. The defendants were his 
relatives, and he was living with them. Their influence, as relations and pre 
tectors, over one of his small mental capacity, is obvious. The act attackedin 
the first suit, purports to be a sale; but, even upon its face, it is evident thatit 
could not have been a sale; the price fixed in money, was not to be paidin 
money ; it was to be paid in cattle and hogs; there was to be an exchange ofa 
negro woman, aged twenty, and her child, for five hundred dollars’ worthd 
cattle and hogs ; ‘but how many cattle and hogs that would be, seems to have 
been left to the discretion of the stronger minded party. The evidence leads” 
us to the conclusion that the number was never fixed ; that the deceased wa- 
amused with the belief that he was the owner of an indefinite portion of tht] 
stock belonging to the Whatley place; that he was encouraged to boast about] 
his cattle and hogs, and thus lend an air of plausibility to the pretended sale” 
that he, on one occasion, sold a hog to the trader with whom the W is 
dealt, and received something in return for it; but that when he undertook 0 
trade upon a more extended scale in his supposed acquisitions, the W. 
refused to ratify his contracts, because he had exceeded his powers. In 
the Whatley stock continued as before, and as they always intended it 
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 gntinue, to belong to the Whatleys, and William Simmons, who seems to Omevatme 
fave worked faithfully enough for them to earn, at least, his living, died in | Waearer, 
their employ, and left nothing to put upon an inventory. 

The two hundred dollars, the professed consideration of the other sale, it is 

were never paid. 

It seems from some testimony in the record, that shortly before his death, 
Simmons discovered and complained of the artifices by which he had been 
wheedled out of his property, and a conditional promise of restitution was 
made by his aunt. These suits were brought immediately after his death. 

If the District Judge had not changed his mind on the question of the ad- 
missibility of the evidence of fraud, and told the jury to disregard it, we can- 
not doubt but they would have found a verdict for the plaintiffs in the other 
ease, as they did in the suit against Wooten Whatley. We are satisfied with 
the proof of fraud in both cases. 

It is, therefore, ordered and decreed, that the judgment in the case of Lavi- 
nia Chevalier et al., against Julia Ann Whatley and husband, be avoided and 
reversed, and that the verdict of the jury be set aside. And it is now ordered, 
adjudged and decreed, that the act of sale described in the petition be vacated 
and annulled, and that the plaintiffs, as heirs of William Simmons, be recog- 
nised as the true and lawful owners of the slave, Nancy, and her child, and re- 
cover possession of the same from the defendants, Julia Ann Whatley and 
husband. Itis further ordered, that the judgment of the District Court, in 
the case of Lavinia Chevalier et al v. Wooten W. Whatley, be affirmed. And . 
it is further ordered, that the defendants, in these consolidated cases, pay costs 
in both cases. 
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State v. Jonnson Doyan 


Three persons signed a bond for the appearance of D., charged with an assault with a dangerous 
Weapon. Two ofthe sureties delivered D. in compliance with their obligation under the bond. 
D. escaped, after the delivery, and the State soug>t to hold defendant, the other su. ety, liable. 
Hdd: When one, of several sureties, on a single bond, avails himself of the privilege of sur- 
rendering the prisoner, it must be presumed to be done in the interest of his co-sureties, as well as 
of himself, and it absolves all, if it absolves one. i 


PPEAL from the District Court of Franklin, Barry, J. 
W. H. Haugh, District Attorney, for the State. A. Bonner, for defen- 
dant and appellant. 

Sporrorp, J. Kinchen Lassiter, Philip B. Brown and Richard Doyal, were 
accepted by the Sheriff of the Parish of Franklin, under judicial order, as bail 
for the appearance of Johnson Doyal, to answer a charge of an assault with a 
dangerous weapon. The usual appearance bond was given in the penal sum of 
$1,000, conditioned that the accused should appear at a certain term before the 
District Court of Franklin Parish, and there remain from day to day and from 
term to term, until discharged by the court. All the parties signed the same 
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Two days before the arraignment of the accused, Kinchen Lassiter 
B. Brown, two of the sureties appeared, “and in open court, surrendered 
delivered into the hands of the sheriff, the defendant, Johnson Doyal, ; 
asked to be released from his bond, which was granted, and they, Kj 
Lassiter and P. B. Brown, were released from said bond.” 

Afterwards, the prisoner escaped, and the bond aforesaid was forfeited ag 
the remaining surety, Richard Doyal, who has appealed. 

The bond was a single instrument. Non constat, that the sheriff 
have accepted Richard Doyal alone, as sufficient bail for the prisoner, or 
Richard Doyal alone, would have been willing to stand bail. 

When two of the sureties availed themselves of the Statute and surrenders 
the accused “into the hands of the sheriff,” he became again a prisoner, and 
the contract of bail‘was at an end. The sheriff could enlarge the prisoner only 
by taking a new appearance bond. It does not appear that any new bond wy 
taken and the appellant was improperly held upon the old one which had beg 
discharged. 

It is true the Statute reads “any surety may be relieved from responsibility 
by making a formal surrender of the defendant, or party accused, to the sheriff 
or his deputy, in open court, or within the four walls of the prison of the 
Parish, and not otherwise.” Revised Stat., p. 170. But when one, of several 
sureties, on a single bond, avails himself of this privilege, it must be presumed 
to be done in the interest of his co-sureties as well as himself, and it absolve 
all, if it absolves one. 

Judgment reversed. And it is ordered that the State take nothing byity 
motion. 
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ts {3 These cases were not reported in the volume for 1856, in consequence 
of the Transcripts not having been received by the former Reporter, W. M. 
Ranpoirs, and they are now reported by him.—Rep. 





Lyons v. O. Hincxiey. Hincxkiey v. Lyons. 


Article 446 of the Civil Code does not establish against the proprietor of the soil, on the banks of na- 
vigable streams, @ servitude in favor of the public at large, for all purposes, but only for such as 
are incident to the nature and the navigable character of the streams washing the land of such pros 


prietor. 
The Act passed Feb. 7th, 1829, relative to roads and levees, establishing a highway on the banks of 


bayous, &c, &c., does not apply to those streams or bayous running through a high country, not 
subject to overflow, and when the roads are made directly across the country and net along the 
winding of the streams. 


PPEAL from the District Court of St. Landry. Dupré J. 
A Morrogh & Mouton and J. H. Overton, for Lyons. T. H. Lewis & Por- 
ter, for Hinckley, appellant. 

Merrick, C. J. The defendants, Hinckley, and others, are in possession of 
a lot of a ground of about three acres in the town of Washington, situated on 
the bayou Courtableau. This tract of land was used as a tan yard as long ago F 
as 1838, for which purpose it is still occupied. No public road was laid out q 
4 previous to this controversy, or used on this part of the Bayou, except to go to | 
: defendant’s tan yard. About the time of the commencement of this litiga- 
tion in July, 1854, the plaintiff put up a saw mill on the small tract or lot on 
the bayou above that of the defendants. He claims that the defendants shall + 
suffer a road to be opened in front of their tract of land, on the bayou. It is 
proved that the land on the bayou beyond the mill is broken, that the road is 
of no public utility further than to enable people to go to plaintiff’s mill, that 
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the mill stands partially in the line of the road and that there would be 
cause or reason to extend the road up the bayou beyond the mill, and a 
plaintiff has no egress for carriages to the public roads, except , 
private property, unless it be determined that the public have the right ij 
highway across the front of the defendant’s land. It appears by so much, 
the plan of Washington as is in evidence, that no public street was laid out tom 
tersect or touch the lot of the plaintiff, and the street forming the public 
ing of the town on the bayou, terminates at the lower line of defendant's 
of land. The land on the bayou in the town of Washington, appears to © 
high, and consequently not subject to overflow at any stage of water. 






The defendants have enjoined the plaintiff in the second of these consolidate) 
cases. Judgment was rendered in favor of plaintiff, sustaining his pretensions 
and for three hundred dollars damages, on account of the wrongful suing ouf 
of the injunction. The defendant in the first, and plaintiff in the second Suit, 
have appealed. 

It is contended on behalf of the plaintiff that inasmuch as the bayou Cour 
tableau is a navigable stream and connected with the Mississippi river, that the’ 
plaintiff has a right to a road in front of the defendant’s land lying upon the” 
bayou, in virtue of the Act approved Feb. 7, 1829, relative to roads and levees, 
and Art. 446 and 661 of the Civil Code. The ninth section of the Act of 182 
p. 80, is in these words : 

“That every owner of lands, situated on the banks of the river or bayous 
running to and from the same or other waters connected therewith throughout this 
State, shall be bound to give to the public, and to keep constantly in good repair, a 
highway at least twenty-five feet wide, on the whole front of his property, 
which highway shall be swelled in its centre, and be lined on each side bya 
draining ditch at least one foot wide, and one foot deep; provided that these 
two ditches shall communicate with each other by means of ditches at least 
two feet wide, which shall be made across the road at least one for every four 
arpents, and which shall be extended in the depth of the land so as to drain 
the said highway, and to facilitate the running off of the waters which filtrate 
through the levees ; provided also that the portions of the ditches which shall 
cross the highway, shall be covered with bridges, each of which shall beat 
least twenty feet long and one-third wider than the ditch, and be made with 
planks two inches thick, nailed or pinned on five joists, placed level with the 
road in such a manner that by means of each being added on both sides, the 


height of said bridges be not so sensible as to hinder the free passage of car 


riages or carts; provided that the provisions of this section shall not apply ® 
the parishes of West and East Feliciana and that part of the parish of ast 
Baton Rouge lying above the town of Baton Rouge.” 


It is evident that the above section is broad enough to cover the ease before — 


us. But it is contended by the defendant’s counsel, that the present case wat 
not intended to be embraced by the statute, because the land bordering upon | 
the bayou being high land, does not possess any of the characteristics of the | 
land over which the roads mentioned in said section were expected to pass, 

that as the lands now under consideration are like the excepted lands in Baton 


struction of the statute, be considered as excepted from its operation. 


To this it is replied that the Civil Code by making the banks of navig 
rivers public, have given the public a right of way over them and the stat 
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i jn question does not repeal the article of the Code, but is in aid of them by reg 
. ‘giating the width of the road and manner in which the same shall be made.” 
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“his reply is not well founded. Article 446 provides that “the use of the 
panks of navigable rivers or streams is public, accordingly every one has a 

“tight freely to bring his vessels to land there, to make fast the same to trees 
which are there planted, to unload his vessels, to deposit his goods, to dry his 
pets and the like.” 

Nevertheless, the property of the river banks belongs to those who possess 
the adjacent lands. 

The character of the servitude which is due from the proprietors of the soil 
is here described, and instead of being for the use of the public at large for all 
purposes, is only for that which is incident to the nature and the navigable 
character of the stream washing the land of such proprietor. 5 Ann. 36. 
This servitude is also confined to the banks of the navigable stream. It has 
been judicially determined that the banks of the Mississippi are that portion 
between the levees and the water. 8 Rob. 214. 

As to those water courses which are enclosed, or bounded by high lands, the 
banks are those portions of land between the water’s edge and the highest line 
attained by high water. Ripa ea putatir esse quae plenissimun flunen conti- 
net, Dig. 43, 12, 3, 1. The public cannot claim the use of the entire surface 
of the declivity of a hill or mountain, the base of which is washed by a navi- 
gable stream. 

We think, therefore, that the articles of the Civil Code give no additional 
force at least to so much of plaintiff's demand, as applies to that part of the 
road sought to be made above the true bank of the bayou, and the case there- 
fore depends upon the construction of the Act of 1829. The title of this Act 
is “An Act relative to Roads and Levees.” 

The first section of the Act shows what was intended to be embraced in it, 
and at once indicates its scope and object. It is in these words. Be it enacted 
&c., “That throughout all the portion of the State watered by the Mississippi 
and the bayous running to and from the same which are settled, where levees 
are necessary to confine the waters of that river, and to shelter the inhabitants 
against inundations, the said levees shall be made by the riparian proprietors 
in the proportions and at the time hereafter prescribed.” 

Here, then, the object of the Act is apparent. It is a matter of public neces- 
sity, and to shelter the inhabitants against inundations. As each proprietor 
was personally interested in his own protection as well as his neighbors, and 

. 48 the roads must of necessity pass upon the front of the river or bayous, and 
the contribution of each land owner will be as equal as the same can be as- 
sessed, and as the property will be of no value without the levee, the legisla- 
ture had the power to compel such riparian owners to make those levees and 
roads in front of their plantations without further compensation than the in- 
creased value which such works would confer upon their lands. 


But this statute was not intended to apply to those streams or bayous run- 
ning through a high country not subject to overflows, and where the roads are 
made directly across the country and not along the windings of the streams. 

This being the character of the country about Washington, the reason of 
the law ceases, and the law itself must be held to have ceased particularly as 
otherwise it would be in direct conflict with Art. 105 of the Constitution, 
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SUPREME COURT OF LOUISIANA, 


which declares that vested rights shall not be divested, unless for py 
public utility, and for adequate compensation previously made. 

This controversy, it must be borne in mind, is one in regard to the 
the plaintiff, Lyons, under the authority of the town of Washington to 4 
and use a highway, or street, through the lands of the defendants, 















making the indemnity required by the Constitution, and this decision mug; and : 
be considered as an expression of opinion upon the power of the Corporati, decla 
if any such it have, under the Act of 1852, p. 77, to regulate the landing — 
such parts of the banks of the Bayou Courtableau, within the town, as may . satis 
public. = 

It is, therefore, ordered, adjudged and decreed by the court, that thej Nw 
ment of the lower court be avoided and reversed; that the said suit of Joly malty 
Iyons v. Hinckley & Johnson, numbered on the docket of the lower court n 


No. 7250, be dismissed, and the injunction therein dissolved ; that in the guj 
of said Oraniel Hinckley, William Ofit, Nathaniel Ogit and James Johnm, | 
against said John Lyons, there be judgment in favor of said last mentioned play 
tiffs andagainst said John Lyons, and that said Lyons be perpetually injoined fro actio 
making a road across the said premises of said last mentioned plaintiffs, ang” It 
from using their said premises for the purposes of a public highway, or privalg posse 
road, and it is further ordered that the said Lyons pay the costs of both courly Por 
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A. M. Temper v. J. Baker. of ¥ 

wart 

The exclusion of warranty in an act of sale is not evidence of bad faith on the part of the purchase. thin 

But where the vendee in an act of sale declares that he is acquainted with the title, and when it the | 

exhibited, the title appears defective, there is made out against the purchaser a prima facie cam that 
of the want of that good faith necessary in order te prescribe. 

ap 

PPEAL from the District Court of St. Mary. Cole, J. seri 


J. W. Walker, for plaintiff and appellant. J. @. Olivier, for defendant faith 
Merrick, C.J. This action is brought to recover of the defendant a slave one 


which plaintiff claims as owner. Under our law, the question is, has the plaintiff reco 
a good title to the slave in controversy, and is it better than the defendants the 
title? The defendant claims title to the slave in suit by act of sale executed It 


in Kentucky in favor of the defendant ard his partner, made in August, 1841,’ re 
and possession under his title in Louisiana, until 1844, when the slave mm 
away. He was taken from jail in 1851 by defendant. He had been lodgedim 
jailasarunaway. The defendant, in December 1851, acquired the interest 
of his partner in theslave. One John Saunders, sold in 1841, in Kentucky, 
the slave in controversy to Bayles, the immediate vendor of defendant and 
his partner. 

The plaintiff's title commenced in 1845. He presents an act of sale under 
private signature, bearing date May 25th, 1845, and acknowledged the same — 
day before a Notary Public, wherein one John Saunders of Buchanan County, 
Missouri, professes to sell to P. W. Johnson a slave named Carter, about 
twenty-seven years of age, for $400. 
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he On the 7th day of July, 1845, the slave having been for some time in the 
~ jail of the parish of Ascension as a runaway, P. W. Johnson by notarial act, 
gold the slave Carter to the plaintiff for $400. The act of sale was made 
Hwithout any kind of warranty as to title or redhibitory vices or maladies” 
and contains the following remarkable language, viz : and the vendee “ further 
declared, that he is fully acquainted of the manner in which said Johnson be- 
came possessor of said slave, and the character of vices of said slave, and is 
satisfied therewith, and requires no description herein.” The slave seems to 
have been in the possession of the plaintiff from the date of his purchase until 
17th September, 1850, when he sold the slave to Edward Gaudin, with war- 
ranty, both as to title and redhibitory vices. 
The slave ran away from Gaudin and was lodged in jail in Plaquemine 
about the Ist of December, 1851. The defendant having been informed by 
the jailor of the lodging in jail of the slave, obtained possession from the jail- 
orin the usual manner. Gawdin retroceded the slave to the plaintiff, and the 
action was instituted. 
It is evident that there is a failure in the plaintiff’s claim of title, unless his 
possession for five years under his act ofsale has given him title aeguirendi causa. 
for itis not shown that John Saunders of Buchanan County, Missouri, had 
any right to the slave in jail in Plaquemine, in the State of Lobisiana. 
If the plaintiff has acquired title under his deed by his possession, it is be- 
cause he was a possessor in good faith, under a legal and sufficient title. ©. C. 
$445. Weare not prepared to say that the exclusion of warranty in the act 
of sale is evidence of bad faith on the part of the purchaser, for there are, 
doubtless, many honest men who are unwilling to incur the risk of an action 
of warranty against them at a remote day, and therefore may be unwilling to 
warrant what they believe belongs to them by a just title ; nevertheless, we 
think where the vendee declares in the act of sale that he is well acquainted with 
the title, or in other words, the manner in which possession is acquired, and 
that title when exhibited, appears defective, that there is made out against him 
a prima facie case of the want of that good faith necessary, in order to pre- 
scribe. The burden of proof is then upon him, to show that he was in good 
nt. faith, and that the title which was made known to him, was not the defective 
ave one which has been exhibited in evidence. There being no such proof in the 
tiff record on this point, the plaintiff fails in his title and the slave must be left in 
it's the defendant’s possession. 

It is therefore ordered, adjudged and decreed, that the judgment of the low- 
et court be affirmed with costs. 
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SUPREME COURT OF LOUISIANA, 


Haven & Co. rv. B. Hupson. 





The highest rate of conventional interest for the loan of money, and two and a half per ca is 
addition thereto for advancing, is usurious. here 
If a planter, for a consideration, engages to ship his crop to a factor, and violates his cope, the t 
he will be liable for commissions 6n the crop. ey 
PPEAL from the District Court of St. Landry, A. Voorhies, J. ment 

J. W. Walker, for plaintiffs and appellants. G. Breaux and H. Gibb, Pl 

for defendant. A ‘ 
Bucnanan, J. Plaintiffs sue for a balance of account current. The chargé Le 
are for acceptances, cash advances, commissions and interest: and defendantiy to be 
credited with proceeds of sugar and molasses, cash received, and interest, is op 
Defendant pleads the general issue, and that the charges for interest and bond 
commissions are illegal, aid 
The items of cash paid, and acceptances—also, the amount of cash and cogn 
proceeds of crops received, are proved: and the questions really at issue may defer 
be reduced to two: $404 
Ist. Usury. 01 
2d. Charges for commissions on crops not shipped by defendant to plaintiff hen 
or their agent, Hewes. sails 
I. As to the first of these questions, it is apparent that plaintiffs, in accor ator 
ance with a commercial usage, very prevalent in this State, but which this iho’ 
court has frequently declared, is contrary to law, have charged defendant, not tere 
only with the highest rate of conventional interest, but with two and a half T 
per cent. commissions upon cash advances. See Lalande v. Breaux, 5 Am. rece 
505. ples 
Weagree with the Judge of the District Court, that the commissions charged yea 


upon cash advances should be rejected; but we think that, as no contract for 
interest is proven, plaintiffs are entitled to recover legal interest. The counsel 
of plaintiffs, in this court, has appended to his brief, an interest account a 
five per cent. which we adopt as the basis of our judgment on this b of 
the case. 

We may observe, that no argument can be drawn in favor of the interest 
charged in the original account rendered, from the fact that defendant paida 
large sum on account of the balance shown by that account. That payment 
must be imputed to the legal charges in the account, which exceeded tt 
amount paid. 

II. The charges for commissions upon crops of 1851 and 1852, are fully 
supported by the evidence, The defendant engaged, for a consideration, @” 
ship those crops to plaintiffs or their agents in New Orleans, and violated thom” 
engagements. Pe 

It is, therefore, adjudged and decreed, that the judgment of the Di 
Court be reversed, and that plaintiffs recover of defendant, thirteen hut 
and foity-eight dollars and nineteen cents, with legal interest on ten hun : 
and forty-four dollars and eleven cents, from 28th April, 1856, until paid, a 
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T. Masxett v. T. Poo.ey—Trowsrince, Opponent. 


A credit appearing on a note, will not interrupt prescription, unless it is shown where and by whom 
the payment was made. 
Where a judgment creditor seizes property on execution and a third opponent sets up a privilege on 
ents, the thing seized, it is competent for the seizing creditor to plead prescription against the opponent, . 
nor will the circumstance that the opponent, since the filing of his opposition, obtained a judg- 
ment on his claim in a different court, affect the seizing creditor’s right to make the plea. 


th 


s 


PPEAL from the District Court of St. Mary, Voorhies, J. 
A. 8. Tucker for Trowbridge. J. G. Oliver, for Maskell, Appellant. 

Lea, J. The plaintiff, a judgment creditor of the defendant, having caused 
to be seized on execution, a twelve months’ bond, the property of the defendant, 
is opposed by Jsaac Trowbridge, who avers that he has a privilege upon said 
bond or its proceeds of a higher rank than that of the seizing creditor: the 
said bond being a part of the proceeds of a property upon which he has a re- 
cognized privilege as a furnisher of materials, as appears from the note of the 
defendant, which is in the following words : 
$404 65. FRANKLIN, La., June 20, 1848. 

One day after date, I promise to pay to M Walker & Co., or order, four 
hundred and four dollars and sixty-five cents, for value received in lumber and 
nails and other materials furnished for school house, dwelling, kitchen and 
store house, on which Jf, Walker & Co., have a privilege, and I hereby ac- 
knowledge their privilege to be good and correct on the same, bearing in- 
terest at eight per cent., from the first of June until paid. Tuomas Pootey. 

This note is credited with a payment of $45 75, purporting to have been 
received on the 14th of January, 1853. To the claim thus set up, Maskell 
pleads the prescription of six months,as against the privilege, and that of five 
years as against the note. We think it material to examine, only, the validity 
of the plea of prescription of five years. 

The third opposition of Trowbridge was not filed until the 2d of February, 
1855, nearly seven years after the maturity of the note. On the same day 
that the third opposition was filed, the opponent instituted a suit upon the 
note, against the defendant, against whom he, afterwards, obtained judgment. 

The only proof offered to establish an interruption of prescription, consists 
in the endorsement upon the note of the credit of $45 75, purporting to have 
been made on the 14th of January, 1853 ; but there is no evidence showing by 
whom or when this endorsement was made. We think the District Judge 
erred in considering the note as relieved from prescription by the endorsement 
appearing upon it; proof should have been made of the payment and of the 
date when it was made. The fact that the third opponent, after the filing of 
his opposition, obtained judgment, in a distinct suit, against the defendant, in 
no manner impaired the right of the, plaintiff, as a judgment creditor of the 
same defendant, to plead prescription against the note sued upon. 

It is ordered that the judgment appealed from, be reversed, and that there 
be judgment in favor of Thomas Maskell, the appellant, and against Jeaac 
Trowbridge, the appellee, decreeing that the demand contained in the third op- 
position of said Trowbridge, be rejected, and said opponent and appellee pay 
ests in both courts. 
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SUPREME CUURT OF LOUISIANA, 


Ex.opir Lampert, wife, &c. vr. M. Kine. 


Plaintiff empleyed X. as her overseer and stipulated that he should receive a portion of 
ceeds of the crop as compensation for his services. Plaintiff, on grounds deemed gs: 
missed him before his time was up. eld: That X. was entitled to compensation for the 
his services up to the time of his discharge, and that in estimating the value, reference g 
had to the stipulations of the contract; to the probable amount which the defendant would 
received, had there been no violation of the contract: and to the probable receipts of the 
had KX. discharged his duty in every respect. 


> 


Pos: 


PPEAL from the District Court of St. Landry, Dupré, J. * 
T. H. Lewis and Partee, for plaintiff and appellant. J. EZ. King and 
Swayze & Moore, for defendant. 

Lea, J. The defendant was employed by the plaintiff as overseer of he 
plantation in November, 1853. By the terms of the contract, which wasm 
duced to writing, the defendant was to have the exclusive management of th 
plantation, and was to “do all the work necessary on said plantation, sucha 
fencing, &c.,” for which he was to receive “ten dollars for every 1,100 pounds 
of sugar” he should make on said plantation, and “should there not be sea 
cane enough, said party (viz: Michael King,) should plant cotton, and receing 
one-fourth of the nett proceeds of the crop, according to the return of th 
sales.” The defendant moreover agreed to plant corn and “to save such othe 


provisions” as might be necessary for horses, such as hay, fodder, &c. Th 


plaintiff, on her part, agreed to furnish to the defendant, at the date of the om 
tract, nine slaves, and on the first of January, 1854, to add two others toth 
number ; also, such mules, oxen and horses, as might be necessary to the work 
ing of the plantation. About the end of August, 1854, the plaintiff consider 
ing that the defendant had been guilty of mis-conduct in the management 
the plantation, and the treatment of the slaves, as well as in his personal de 
meanor towards herself, notified him to leave the premises, and discharged him 
from her service. 

The defendant disregarded the notice, and claimed the right under his om 
tract of remaining on the place, whereupon the plaintiff brought suit, claiming 
that the contract be annulled; that the defendant be enjoined not to interfer 
further in the management of the plaintiff’s plantation, and that he be om 
demned to pay $2,000 damages. The defendant denies any violation of the 
contract on his part; alleges a fulfilment of all its obligations ; claims com 
pensation in accordance with its terms, and $2,000 damages, with a trial by 


jury. i= 


We think the evidence shows that the plaintiff was justified in dismi i 
the defendant from her service, and to that extent, we concur in the verd 
the jury. The defendant was also entitled to a fair remuneration for the 
of his services up to the time of his discharge, in estimating which, re 
should have been had to the stipulations of the contract; to the x 
amount which the defendant would have received, had there been no 
of the contract ; and to the probable receipts of the plaintiff, had the defendam 
discharged his duty inevery respect. Considering these as demands in the # 
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Paement of the remuneration to which the defendant would be entitled, we 
think a larger sum has been allowed to the plaintiff, than is justified by the 
“gridence, and that, under all the circumstances of the case, substantial justice 
would be done between the parties by a deduction of $250, from the amount 

" gllowed by the jury. 

It is ordered, that the judgment appealed from, be reversed, and that there 
be judgment in favor of the plaintiff, Llodie Lambert, decreeing that the in- 
‘onction herein issued, be maintained and made perpetual, and that the defen- 
dant, Michael King, do have and recover of the plaintiff, Mrs. Elodie Lambert, 
thesum of three hundred and fifty (350) dollars, with interest at the rate of 
five per cent. per annum, from the 5th day of September, 1854, till paid; that 
the costs in the District Court, incident to the injunction, be paid by the defen- 
dant, King, and all the costs in said court, be paid by the plaintiff. It is fur- 
ther ordered, that the costs of the appeal be paid by said Aing, the defendant 


and appellee. 


M. Warre r. C. Barto et al. 


Where husband and wife make a note during the coverture, judgment cannot be obtained against 
the wife, where there is no proof that she was not separate in property, and no evidence to show 
that the consideration enured to her benefit. 


PPEAL from the District Court of St. Landry, Dupré, J. 
T. H. Lewis and Porter, for plaintiff. J. EF. King, for defendants and 
appellants. 

Merrick, C. J. This suit was brought against Cordie Baillio, wife of Ap- 
polinaire Baillio, Thomas 0. Anderson and Thomas M. Anderson, upon the 
following instrument, viz: 

“‘Wasuineton, La., April 9, 1851. 
$2,500. Twelve months after date, please pay to the order of Thomas C. An- 
derson & Co., twenty-five hundred dollars, for value received, and charge to 
account of Cora plantation, and oblige yours respectfully. 

(Signed) Corpie Baixo. 
'  APPOLINAIRE BarLu1o. 
To Messrs. Maunsel, White & Co., New Orleans.” 
(Endorsed) “Tuomas ©. Anperson & Co.” 
(Accepted) “MaunseL, Wurre & Co.” 


The plaintiff alleged, in his petition, that the defendant, Cordie Baillio, is 
separate in property from her husband ; that the “Cora” plantation is hers,and 
said draft was accepted for accommodation, and the money paid on account 
thereof, enured to her benefit and advantage, as owner of that plantation. 
There was judgment by defendant, in favor of the plaintiff, against all the par- 
ties to the draft in solido. On the trial, or the making final of the judgment 
by default, no proof was adduced that the defendant, Cordie Baillio, was 
Separate in property from her husband, or that the proceeds of the draft enured 
to the benefit of her separate estate. She appealed. 












SUPREME COURT OF LOUISIANA, 


Warrs The judgment, by default, did not dispense with the proof that the d 
Banu. § enured to the benefit of her separate estate. C. P. 312. For, thee 
which the wife may be responsible upon her obligations, is exceptional 















presumption established by Art. 2372, C. C., that the debt was contracted We 
account of the community, and to Art. 2419, of the Civil Code, which declag §  parra' 
- that ‘“‘the wife, whether separated in property by contract or by Judgment, ‘A shoul 
not separated, cannot bind herself for her husband, nor conjointiy with him 9 with | 


for debts contracted by him before or during the marriage.” | hict 


The judgment of the District Court therefore, so far as it affects the soll facts | 
lant must be reversed. . 


It is, therefore, ordered, adjudged and decreed, by the court, that the judg. a 
ment of the lower court, as to the said Cordie Ballio, wife of Appolingin | 4 yah 
Ballio, be avoided and reversed, and that there be judgment in her favor and | assen 
against the plaintiff or his said demand, as in case of nonsuit. And it is fur. det, 
ther ordered, that the plaintiff and appellee, pay the costs of both courts _ his w 
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A Dvurerrier v. B. Davrrive et al. 


Remarks made by a slave, in conversation, and consisting merely of a detailed narrative of a past 
occurence, should not be received in evidence, as forming part of the res geste. 
Two members of a patrol company while on duty hailed a slave, at night, who was riding intes 
illage. The slave attempted to escape, whereupon the patrol fired on him, and inflicted wounds 
of which he died. In an action by the master, against the patrol who shot his slave, fordam 
gaes. Held: That the plaintiff could not, under the circumstances of the case, recover. 


PPEAL from the District Court of the Parish of St. Martin, A. Voorhies, J. 
S. G. Olivier, for plaintiff and appellant. Simon & Gory, for defendant 
Lea. J. The plaintiff claims from the defendants, Bernard Dautrieve and 
Joseph Boretté, the value ofa slave who, he alleges, was unnecessarily and 
wantonly shot and mortally wounded by said Dawtrieve, assisted by said Bor 
retté, on the night of the first of August, 1855, of which wound or wounds his 
said slave died, on the ensuing day. 
f The defendants, in addition to a general denial, specially plead that, on the 
night in question, they were called out and summoned to compose the patrol 
the town of New Iberia, in accordance with the police regulations and by-laws 
of the town council ; that having been stationed on the upper limits of said d 
town, and, while on duty, a negro man on horseback, unknown to respondents 
and to the patrol, made his appearance on the public road, and was about 
entering said town, when, on being ordered several times to stop and sutte® | 
der, (the said negro being, by them, considered, and being in fact, a runaway > 
slave,) he, the said slave, instead of surrendering himself, as he was bound ® 
do, turned back and ran away from said patrol, galloping as fast as the speed 
of his horse would permit; and that respondents were ordered to fire upat” 
said negro, who, though fired upon, escaped. They further aver that the ¢ e 
of said slave, was the consequence of the lawful act of those composing tht” 
patrol, for which, under the laws of the State, and the facts and circumstance” 
of the case, they are not responsible. a 
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*) Fo the trial of the case, a witness was offered to prove the declarations made Duma 
4 by the slave upon his return home after he was shot. These declarations were Davraivs. 
admitted as forming part of the res geste of the transaction. 

We think that remarks made in conversation consisting merely of a detailed 
| garrative of a past occurrence by a person himself, incompetent to testify, 
should not have been received as forming a part of the res geste connected 
with the occurrence itself. We therefore reject all that part of the testimony 
which consists in the declarations of the slave. From the statement of the 
facts as detailed by those who accompanied the defendants as belonging to the 

J, and as developed in the testimony of other witnesses, we consider it 
conclusively established, that the plaintiff’s slave was not a runaway, but was 
a valuable and confidential slave; that he was going on horseback with the full 
assent and standing permission of his master, to the residence of Mrs. Dubu- 
det, with whom his wife resided, in the town of New Iberia, but, that while on 
his way, in the public road, at about 11 o’clock at night, when about entering 
the town, he was ordered to stop by the patrol. That the slave did stop as he 
was ordered to do, but, either for the purpose of escaping because of his ap- 
prehension of the consequences of an arrest, or in consequence of the shyness 
of an unbroken horse, he started back in a gallop, when the defendants, both 
of whom were armed with shotguns, fired upon him three times when at a 
distance of about thirty-five yards, after having previously called upon him to 
stop. The negro being mortally wounded, returned home and died the next 
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day. 

(Unser the circumstances, the defendants, who were charged with duties as 
members of the patrol, were authorized to infer that the defendant’s slave was 
endeavoring to escape a lawful arrest. Recent disorders among the slaves in 
and about the town of New Iberia, had made it a matter of importance that 
the laws relative to the police of slaves, should be strictly enforced. The slave 
in question was repeatedly called upon to stop, and it was not until there was 
every reason to suppose that he would otherwise effect his escape, and that he 
could not be overtaken by pursuit, that the defendants fired upon him. In so 
doing, we think they were protected by the terms of the 65th section of the 
Act of 1855, which provides that if any slave shall be found absent from his 
usual place of working, or residence, without some white person accompanying 
him, and shall refuse to submit himself to examination, any free holder may be 
permitted to seize and arrest him, and if he should resist, or attempt to make 
his escape, the freeholder is authorized to make use of arms, but to avoid killing 
the slave ; but should the slave assault and strike him, he is authorized to kill 
him. The “use of arms” without the desire, or deliberate intention of killing, 
necessarily implies at least a risk of killing, and this phrase was, we think, in- 
tended to embrace cases similar to that now under consideration. 

It is ordered that the judgment appealed from be affirmed. 
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SUPREME COURT OF LOUISIANA, 


James G. Hayes v. Vatentine ©. Criarke et al. 


The facts of this case, it was held, establish simulation. 


The original papers from other Clerks’ offices will not be received to complete a record in the fe 


preme Court, 


PPEAL from the District Court of St. Landry, Dupré, J. 
J. E. King, for plaintiff and appellant. 7. H. Lewis and Porter, fe 
defendants. 


Merrick, C. J. The defendants seized under an execution, as the property 
of Joseph E. Andrews, against whom they had judgment, a tract of land anf 
two slaves, in his possession. The plaintiff opposed the sale on the ground 
that the property had been previously conveyed to him by Andrews, Itiy 
proved that at the sale Hayes counted down the price in the presence of th 
Notary and the witnesses. But it was shown that he was the son-in-law @ 
Andrews ; that he was comparatively without means; that Andrews mug 
have had funds in his hands as administrator, and could easily have produced 
that amount of money for the purpose of the simulation; that he was embar 
rassed in his individual affairs; that the property remained in his posses 
sion notwithstanding the plaintiff was in a condition to need the services @ 
the slaves which he pretended to have purchased, and that the property sold 
constituted almost the only remaining property of Andrews, and that the sale 
was made during the pendency of the suit of Clark against him, and only 
thirteen days before the judgment was rendered. 

We are not prepared to say that the District Judge, who probably knows 
the parties and witnesses, erred in concluding, on this evidence, that the sale 
was a simulatedone. C. C., 1915, 2456. 

Under the peculiar circumstances of this case, we have looked into the origi 
nal records sent up and completing the record of the case. But as the original 
records are liable to be lost, when taken from the proper office, we take this 
occasion to say that hereafter the original papers of other offices will not be 
received to complete a record of a case pending in this court. 

It is ordered, adjudged and decreed, that the judgment of the lower court be 
affirmed with costs. 
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A. Furevson, Widow, &c. v, Graze. 





























¢ Bo The cases of Taylor v. Jeffrey's estate, 10 La , 435, decided in 1886, and Michat v. Flottés adminis- 
trator, 12 La. 129, decided in 1888, deciding that the functions of an administration of an estate, 
did not, like those of an executor, cease at the end of a year, but continued until the administra- 
tion was finished, correctly declared the law. : 
A judgment against the principal debtor is prima facie proof of the amount for which the surety ‘ 
on an administrator’s bond is liable, and until rebutted by sufficient evidence, no other proof is 
required. 
An action brought against the principal debtor, interrupts the prescription on the part of the sure- 
ty. ©. CO. 8518. 
Neither the principal nor his surety can introduce parol evidence to vary a written contract. 
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PPEAL from the District Court of St. Landry, A. Voorhies, J. 
J. E. King, for plaintiff. J. H. Lewis and Porter, and Swayze & Moore, 
for defendant and appellant. 

Merrick, C. J. This suit is brought against the defendant as surety on an 
administrator’s bond, and was before this court last year on an exception to 
the jurisdiction of the District Court for the parish of St. Landry. 10 An. 
635. It is a branch of the same case decided by our predecessors at Alexan- 
dria, and reported in 12 Rob. 215. 

The administrator’s bond, on which the defendant is sought to be made re- 
sponsible, bears date May Ist, 1837, and was made payable to the parish Judge 
of the parish of Avoyelles, for $29,120. 

In 1840, the plaintiff instituted proceedings against Patrick H. Glaze, the 
principal in the bond, as administrator of the succession of Silas F. Thomas, 
to render his account and to pay petitioner eight thousand dollars, the amount 
of her interest in the estate as widow in community. The administrator hay- 
ing filed his account of his administration, it was opposed by the plaintiff in 
this action, by a formal opposition filed 21st of February, 1841. That suit 
appears to have been obstinately litigated by the parties, and resulted in a 
final judgment rendered on the 26th day of October, 1850, decreeing a balance 
to be in the hands of the administrator of $8,661 124, bearing five per cent. 

e interest per annum from the Ist day of February, 1841, the date of the filing of 
the account, until paid. 

This suit was commenced against the surety on the bond of the administra- 
tor, the Ist day of May, 1851. 

It is contended, in substance, that the term of the office for which P. Z. 

Glaze was appointed administrator, was from year to year; that at the end of 

the year, his administration not having been prolonged, terminated, and he was 

Sunctus officio, and, that being out of office, after the first day of May, 1838, 

his subsequent acts were but those of an intermedler, for which his sureties *) 
Were not responsible. 

It is contended further, that the Act of the Legislature, approved 15th of 
March, 1837, and which was not promulgated in the official gazette until April 
8, 1837, and consequently was not in force in the parish of Avoyelles until 8th 
of May, 1837, could not effect or change the bond given eight days previously : 
the seventh section of this Act continuing in office all executors, administra- 
tors, curators and syndics, until the estate is wound up. Acts 1887, p. 96, 97. 
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SUPREME COURT OF LOUISIANA, 


. It is further contended, that by the Civil Code, Arts. 1197, 1199 and tom 
Gusze. _ the office of the curator of a vacant succession terminates at the end of of 
year, and that Article 1042 of the Civil Code, and Articles 992 and 994 of} 

Code of Practice, prescribe that administrators shall have the same powem: 

and are subject to the same duties and responsibilities, as the curators of yo 

cant estates; that administrators and curators of vacant estates having bet Thi 

placed on the same footing as regards their duties and responsibilities, theg, 9 @lazé 

gument is as applicable in the case of the former as the latter; that if admins jected 

istrators have the same powers as curators, their powers cannot be greatepg § bond, 

less ; that “if the curator became functus officio, and could not act afterthe § differ 
expiration of a year without a prolongation of his administratiog, neither gay befor 

the administrator. If he can, then he has greater powers than the curator, On 
tain | 
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suret 
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and not the same powers—which is a contradiction.” 10 R. 457; 7 R. 9 

““ Whether the administrator becomes /functus officio at the end of the Year 
or not, he is certainly ‘ subject to the same duties.’ The Article 1199 of thy 
Louisiana Code, required a renewal of the security, and commanded theJduigy 
to exact it. If the Judge neglected it, the postion interested should have re. 
quired it. At all events, the law, by requiring a ‘renewal of the security, dig” 
not hold the first security any henge bound, Else why require a renewalof 
the security” ? 

It is a sufficient answer to this argument to say, that the question was com 
sidered by the Supreme Court, and settied after a full argument in the case of Ei 
Taylor v. Jeffries estate, 10 L. R. 485, decided in 1836, one year before the men 
Act of 1837 was passed, and the bond in this case signed, and “it was thers § the! 
held, that the term of office of the administrator was not limited to one year, abse 
In 1838, it was again decided in the case of Michot v, Flotte’s administrator, assu 
12 L. R. 129, that the functions of an administrator of an estate do not, like uneé 
those of an executor, cease at the end of the year, but continue until theaé and 
ministration of the estate is finished.” These decisions appear to have been T 
acquiesced in by the profession and must now be held as conclusive. The I 
surety on the bond was, therefore, responsible for the acts of said P. H, Glam low 
as administrator, after as well as before the expiration of the one year from 
the date of his appointment. 

The defendant further contends, that it is the duty of the plaintiff to prove 
the amount of funds of the succession received by the principal, in order to re 
cover against the surety, and cites the case of the Succession of Johnston, 1 
Ann. 75. 

In this case, the judgment against the principal debtor is prima facie proof 
of the amount for which the surety is responsible, and until rebutted by sub 
ficient evidence, no other proof is required, 

It is further contended, that the obligation sued on, is prescribed by the ten 
years which elapsed previous to the inception of this suit. 

Proceedings were commenced against the principal debtor within about 
three years of his appointment, and interruptedly prosecuted until 1850. This 
interrupted the prescription as to the surety. C. C. 3518, He 

It is further contended, that the administrator is entitled to a credit of $5,000, — 
because it is urged, that ‘on the 5th day of June, 1835, Patrick H. Glazest 
to Silas F, Thomas, deceased, a tract of land on Bayou Beoouf, together 
the improvements and the merchandize contained thereon. 

‘“t The consideration of the sale was five thousand dollars. Patrick H. @ 
the administrator, in the contest between himself and the plaintiff, all 
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‘ that the sale was simulated ; that the price, although stated in the act to be @oean 
cash, was never so paid, and that the transfer was intended to give Tho- 
gas credit, in order that he might the more successfully prosecute his mercan- 

. ess.” 
ee orint was fully considered in the case of this plaintiff against P. H. 
Glaze, (12 Rob, 217,) and it was there held, that the credit was properly re- 
The parol proof can no more affect the case, as to the surety on the 
pond, than it could his principal. There is no written evidence which gives a 
different complexion to this part of the case, from that which it bore when 
before our predecessors. 

On the trial of the case against P. H. Glaze, in the parish of Avoyelles, cer- 
tain large items of credit claimed by the administrator, were reduced one-half, 
ssbeing the payment of certain joint obligations of the deceased and the admin- 
istrator. A number of other items were rejected, because the payments there- 
of were not produced, 

On the present trial the principal in the bond having been released by the 
surety, was placed on the stand as a witness, (to which a bill of exception was 
taken,) and testified: that he paid all the items charged in his account of ad- 
ministration ; that certain items were the exclusive indebtedness of the de- 
ceased; and that the intestate assumed a note of $2,239 39. 

Even if it be conceded that the witness could be heard to contradict a judg- 
ment imparting absolute verity against him, we are not prepared to say that 
the District Judge erred upon testimony of this general character, and in the 
absence of the obligations, or at Jeast copies thereof alleged, so to have been 
assumed or paid, in concluding that the testimony was insufficient and too 
uncertain to show error in the judgment rendered against the principal debtor, 
and now produced against the surety. C. C. 2257. 

The judgment must be affirmed. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
Jower court be affirmed, with costs. 
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T. M. Annerson v. R. B. Sruzz, Tutor. 


> eS 


The District Judge of the Parish in which the slaves are situated, has jurisdiction to try an action 
for their partition. 

Plaintiff need not, in order to sustain a sequestration, swear that he fears defendant will conceal, 
part with, or dispose of, the property sequestered. It will be sufficient if he make oath of his in- 
terest in the property sequestered, and that he fears that defendant will send it out of the juris- 
diction of the court during the pending of the suit. 


ut 
is ee from the District Court of St. Landry, Dupré, J. 

J. L. King, for plaintiff and appellant. Swayze & Moore, for defendant. 
Merrick, C. J. The plaintiff being the owner of the one undivided sixth 


part of the slaves in controversy, by the judgment of the District Court of St. 


Landry, brought the present action to effect a partition. 
slaves were in the possession of the defendant, in the Parish of St. Lan- 


dry, and about being removed to the Parish of Sabine, where the defendant 
Tesides. 


















SUPREME COURT OF LOUISIANA, 


The plaintiff also sued out a writ of sequestration, to prevent the saves 
being removed beyond the jurisdiction of the court. 

The defendant excepted to the plaintiff’s action, which, being di 
plaintiff appealed. 

It is contended, 1st. That the defendant’s domicil being in the Padi 
Sabine, this action ought to be instituted there; 2d. That no sufficient ground 
for the resort to the harsh remedy of a writ of sequestration, has been show, 
by the plaintiff in his affidavit. 

On the first question, it is urged that the term “real property,” used in Ay 
No. 165, No. 11 Code of Practice, is intended to embrace land; that the suit fj 
a partition of slaves, is governed by the general rule, that one must be sued hg 
fore the Judge having jurisdiction over the place where the defendant has hy 
domicil. C. P. 162. 

A judicial construction was put by our predecessor upon the term, real pry & pure 
perty, as used in the Article 162, C. P., in the case of Scott v. Bowles, 3 Any 
637, and it was there held, that “slaves being immovable by operation of law, debt 
plaintiffs had their election to institute an action for their recovery, either i; equa 
the parish where the property was situated, or at the domicil of the — P 
dant.” A 

We see no reason why a different construction should be put upon the same | for d 
words occurring in the article under consideration, which provides, that in matter Bu 
relative to the partition of real estate between co-proprietors, the suit must be Nevi 
brought before the court of the place where such property is situated, though 
the co-proprietors may reside in different parishes. 

We have not overlooked the language of the French text, d'un bien-fonds 
but we think the English text, which is in accordance with Article 1304 ofthe 
Civil Code, should govern. The article last cited from the Civil Code, is under 
the head of partition of successions, and is in these words: “All the rule 
established in the present section, with the exception of what relates to ek 
lections, are applicable to partitions between co-proprietors of the same thing, 
where, among the co-proprietors, any are absent, minors, or interdicted, o 
where the co-proprietors'of age, present, cannot agree on the partition and on 
the manner of making it. 

But in these kinds of partitions, the action must be brought before the Judge 
of the place where the property to be divided, is situated, wherever the partia 
interested may be domiciliated. 

The District Judge for the Fifteenth Judicial District, for Parish of St. Law 
dry, had jurisdiction of the action of partition. 

It is further contended, that the affidavit for the sequestration, is insufficient 
and that it does assert that plaintiff feared that defendant would conceal, part 
with, or dispose of the slaves. 

It was not necessary in this action, that the affidavit should show such appre 
hension. It was sufficient, under the 2d paragraph of Article 275, of the Coie 
of Practice, that the plaintiff should make oath of his interest in the property,and ~ 
that he feared that the defendant would send the slaves out of the juriedietai 
of the court, during the pendency of the suit. 

No person can be compelled to hold property in common with others. 00. 
1215. The plaintiff had the right to institute his suit at any moment he saw 
fit, and having brought his action whilst the property of which he was #@> 
proprietor, was in the Parish of St. Landry, the jurisdiction of the Distr 
must be maintained. 
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“his therefore, ordered, adjudged and decreed, that the judgment of the 
Court be avoided and reversed; that the defendant’s exception be 
de, that the sequestration be maintained, and that this cause be reman- . 
ded for further proceedings according to law, and that the defendant and appel- 


lee pay the costs of the appeal. 
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8 hig J. H. Sroxes v A. Forman, Administrator. 


f purchased property at the succession sale of F. and gave his mote for the price. 8. having mar- 
ried F’s widow, and suit having been brought on the note, he plead in compensution the interest of 
his wife in the community of F. and herself. But held, the plea was bad, because the quality of 
debtor and creditor was not united in the same person, and because, also, the debts were not . 
equally liquidated and demandable. 


PPEAL from the District Court of Vermillion. Voorhies, J. 
D. O Brien, for plaintiff and appellant. C. H. Mouton &d A. De Blane, 
for defendant. 

Bucnanan, J. The plaintiff purchased a slave at the succession sale of 
Neville Forman’s effects, and gave his notes for the price, secured by speciab 
mortgage upon the slave. At maturity the notes being unpaid, suit was brought 
via executiva and the slave was seized. Plaintiff now enjoins the sale on the 
grounds, Ist, That he is entitled to plead in compensation, the share of his 
wife (who had been the widow of Neville Forman,) in the community of ac- 
quests and gains formerly existing between her and said Forman. 

94. That there was no proof of the notes having been demanded of him, at 
the place where they were made payable. 

I In the case of Thibodeauz’s succession, 10 Ann. p. 653, it was held that 
the administrator of a succession could not compensate the unpaid price of a 
purchase of succession property, against the share coming to the wife of the 
purchaser as an heir of the succession. The converse of the proposition is 
here presented, and must receive the same solution. It is evident that to effect 
compensation the quality of debtor and creditor must be united in the same 
person, which is not the case before us. Again, the two debts must be equally 
liquidated and demandable, which is not shown in the present instance. 

As to the necessity of proving presentation at the place where the note is 
payable, as a prerequisite to recovery against the maker, this cannot be con- 
sidered an open question since the case of Ripka v. Pope, 5 A. 61, in also 5 
Ann. 188, Ibid, 720, 83 Ann. 90, Ibid, 131. 

The appellee has asked for damages for a frivolous appeal, and we think him 
entitled to them. 

It is therefore adjudged and decreed, that the judgment of the District court 
}  beaffirmed, with eighty dollars damages for this frivolous appeal, and costs in 
both courts. 
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SUPREME COURT OF LOUISIANA, 


Joun Devatcourt v. M. E. Ditton—same v. same—Consolidatede 





A, being indebted to B, deposits in his hands, merchandize to be sold, and the proceeds 
plied to the extinguishment of the debt. This constitutes a contract of mandate between 4 
which obliges the former to reimburse the latter, whatever necessary and wseful expenses je 4 
been incurred in fulfilling the object of the mandate. 

A nonsuit entered up against a party who does not appear when called in court, is not suck 
abandonment of the suit, as prevents it from interrupting prescription. 


PPEAL from the District Court of St. Martin, Dupré, J. 
J. G. Oliver, for plaintiff. Martin Voorhies, for defendant and appellant 

Bucnanan, J. The receipt filed with this answer, does not prove a payment 
of the note, which is the basis of the first of these suits, as contended for by 
defendant's counsel. ‘ It shows that a bill of lading of certain merchandize fad 
been put into plaintiff’s hands, the proceeds of which merchandize to be ap 
plied in extinguishment of the note of defendant. But the depositions of wip 
nesses examined under commissions, and the record evidence from New York, 
establish that this shipment of molasses and sugar, did not benefit plaintiff 
but was, on the contrary, a source of great trouble and expense to him; and 
that, far from realizing anything from the proceeds of said shipment, howl 
compelled to disburse money in costs and charges; of which he claims rem 
bursement in the second of these consolidated cases. 

The prescription of five and ten years, pleaded by defendant, has not bem 
acquired. It is well settled, that a nonsuit entered up against a party whe 
does not appear when called in court, is not such an abandonment of the suit 
as prevents it from interrupting prescription: and in this case, the absencedf 
plaintiff at the October term of 1854, is accounted for by the epidemic whic 
then prevailed, and the death of his counsel. 

Neither is the prescription of one year, applicable to the second of those 
suits. This is an action ex contractu, not exdelicto. A, being indebted toR 
deposits in his hands merchandize to be sold, and the proceeds to be applied in 
extinguishment of the debt. This constitutes a contract of mandate between 
A and B, which obliges the former to reimburse the latter whatever necessary 
and useful expenses have been incurred in fulfilling the objects of the max 
date. . 

It is not perceived that the article 3503, of the Code, has any applicationts 
these actions. 

The amounts allowed by the court below, appear to us correct. 

It is proved that the plaintiff paid a bill of exchange drawn upon hima 
one day’s sight for the costs and charges incurred in New York by reasond 
the shipment of the molasses and sugar in question, and a witness, John Comp 


ton, proves that those costs and charges were actually incurred. The schedule” 


or account, of those charges, includes a charge of interest at the rate of sevel 


per cent. per annum, by Compton, in New York, which is believed to beinae 


cordance with mercantile usage. The charge of half commissions of — 
was properly rejected. 









Judgment affirmed, with costs. of q 
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B. R. Gavurr cv. Gaurr. 






Aparty who offers proof, that Would be inadmissible under our law, of a contract said to have taken 
place in another State, must show that such proof would be admissible, to prove the contract, in 
the State where it took place. 










PPEAL from the District Court of St. Landry, Voorhies, J. 
AR. F. Linton and J. Dupré, for plaintiff and appellant. J. M. Porter, 
for defendant. 

Bucnanan, J. This case is before the Supreme Court for the second time, 
having been remanded in order to enable the plaintiff to amend his pleadings. 
See 6 Ann. 677. j 



































yment 

lor by Plaintiff now claims, 

ve had 1. For cash advances and hire of slaves, from the year 1840 to the year 

beap § 1849. 

f wit. 9. For slaves sold by the mother of the parties, to pay defendant’s debts. 
York, 8. Slave Rachel and two children. 

intif, I. There is a document in evidence which is regarded by us, as a settlement 

; and of the respective claims of these parties against each other, to the day of its 

e was date, to wit: December 7th, 1844. It is a notarial act, by which plaintiff sells 
reim to defendant, a slave named Hiram, four mules, a gin stand, and all the ven- 

dor’s interest in the crop of cotton and corn, of the year 1844, upon the plan- 

; been tation where defendant resided, for and in consideration of the sum of three 
who thousand dollars, which plaintiff acknowledged to have received in the proceeds 


Suit, of the crops raised on said plantation in 1841 and 1842, collected by and appro- 
r¢e of priated to the use of plaintiff. 

vhich The testimony on the subject of cash advanced by plaintiff to defendant, is 
vague, and refers, in a great measure, to dates anterior to the settlement afore- 
those said. The District Judge has allowed $349 81 on this head of plaintiff’s claim, 


to B and it is not clear to our mind that there is error in this allowance. As to the 
ed in hire of slaves, it is barred by prescription, except for the three years preceding 
ween the institution of the suit. C. C.8503. The District Judge has allowed two 


seary years’ hire of five slaves, Hiram, Alfred, Daniel, Judith and Lina, at one hun- 
man- dred and forty dollars per annum, for each. In this, we think there is error. 

The title of Hiram, Alfred, Daniel and Judith, was in defendant, up to the 
mn to 6th April, 1849, about which time they ceased to work on his plantation. 
Lina, alone, appears to have belonged to plaintiff, while at work there. Under 
the evidence, we allow one hundred dollars per annum, during three’ years, for 
m at the services of Lina. 


mm of Hand III. The claim for the price of Arthur and Aimée, and that for Ra- 
mp thel and children, were properly disallowed by the District Judge. The proof 
dule om the first of these claims, is improbable and unsatisfactory. As to the 


even second, it appears that plaintiff bought Rachel, without children, at a probate 
sale in 1840, but never paid her price; and that upon execution issued against 
him therefor, defendant became the purchaser of Rachel and her infant child 
in 1844, at sheriff’s sale, for cash. The title of Rachel and child, consequently, 
vested in defendant. 
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Both parties appealed from the judgment of the District Court, and we 
in the record, three bills of exceptions, taken by plaintiff, to the rejection of 
evidence. 16: 

The first bill of exceptions is to the rejection of parol proof of sale of a slave 
in Alabama, the plaintiff not having laid a basis for the admission of such 
by proving the law of Alabama, in relation to the form of such sales, 

There is no error in this ruling. It is clearly the duty of a party who offey 
proof, that would be inadmissible under our law, of a contract said to have 
taken place in another State, to show that such proof would be admissible 
prove the contract in the State where it took place. 

The second bill of exceptions is to the rejection of parol evidence to prove 
title to land and slaves in Louisiana, anda partnership in the fruits of such 
land and slaves. 

The questions involved in this bill of exceptions were decided by our prede 
cessor on the former appeal, (the depositions of the witnesses having been t. 
ken before that appeal, and their admissibility being the only matter passed ven! 
upon therein.) See 6 Ann. 678. We have reason, therefore, to be surprised tuto 
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at the pertinacity with which the point is pressed. A slight variation in the It 
form, does not disguise the identity of the substance of the question, with that i 
already decided. I 
The third bill relates to the rejection of oaths taken by two of the witnesses men 
in other suits, offered to sustain the credibility of those witnesses in this-suit min 
This evidence was properly rejected. strit 


It is, therefore, adjudged and decreed, that the judgment of the District the 
Court be reversed; that plaintiff recover of defendant, six hundred and forty. an 


nine dollars and eighty-one cents, with legal interest from judicial demand, be ¢ 
and costs of the District Court: those of appeal to be paid by plaintiff. upo 
3 tuto 

the 

T 

¥ 

burt 
W. & D. Urqunart v. E. B Scorr, Tutor—Beavcuamr, Intervenor. thus 
to tl 
In an action against a Tutor for advances, supplies, &e., furnished to the estate of his wards, the actu 

under-tutor, who alleges that the advances &c., &c., went to the benefit of the tutor, personally, 

and not to the wards, shows sufficient grounds to justify an intervention we 
Where the Tutor has created an indebtedness without authority of law, the burthen of proof # of e 
thrown upon the creditor, to show that the indebtedness thus created, was absolutely necessary by t 
either for the support of the minors, or for the preservation of their property; and that the sup exte 
plies thus furnished, actually enured to the benefit of the minors. the 
PPEAL from the District Court of St. Landry, Dupré, J. on t 


Duncan & Overton, for plaintiff. Swayze & Moore and King, for the we $1,3 
der-tutor. 

Lea, J. The plaintiffs have sued the defendant in his capacity of tutor @ 
his minor children, for the sum of $6,156 60, being for a balance of account 
due to the plaintiffs for alleged advances made, and supplies furnished to said 
Scott in his capacity aforesaid, for the use and benefit of a plantation belonging 
to said minors ; alleging that said advances and supplies were absolutely nece | 
sary for the proper administration of the property, and the maintenance snd 
education of said minors. sod 


F¢ 





FELeEZES 


- 












OPELOUSAS, AUGUST, 1856. 


a ‘Jp this suit the under-tutor of the minors has intervened, alleging that there 
exists a conflict between the interests of the minors and that of their tutor, 
who is responsible, personally, for the payment of the plaintiff’s demand 

inst the minors. He denies the indebtedness of the minors as alleged; de- 
nies that the alleged advances and supplies ever enured to the advantage of 
theminors ; denies the right of the tutor to incur obligations on behalf of his 
wards without the advice of a family meeting, duly homologated. The inter- 
yenor moreover avers, that if any supplies or advances have been made accru- 
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- ing to the benefit of said minors, that they have been more than repaid by the 
‘ore proceeds arising from the crops of the plantation. 
uch The flaintiffs have excepted to the right of the under-tutor to intervene, on 
the ground that the petition sets forth no legal ground of intervention, and 
ede. that there exists no opposition of interests between the tutor and the minors. 
te We think the petition of intervention sets forth a sufficient ground of inter- 
sed vention, and that there does exist such an opposition of interests between the 
ised tutor and his wards, as justifies the proceedings of the under-tutor. 
the It is shown that in October, 1850, the defendant was qualified as tutor of his 
that minor children. That they inherited a plantation and slaves from their mother. 
It is not shown that the estate was embarassed with debts at the commence- 
ses ment of the tutor’s administration, nor does it appear that the revenues of the 
uit, minors were inadequate to their support. The tutor is prohibited, under the 
stringent, but wise provisions of our law, from borrowing money on behalf of 
Tict the minors. If their support, or the preservation ‘of their property require 
rty- an expenditure beyond their revenues, it is the duty of the tutor to cause to 
ind, be convened, a meeting of the family or friends of the minors, to deliberate 


upon the propriety of making a loan. In the absence of such authority, the 
tutor can make no contract, birfding as such, which creates an indebtedness on 
the part of his wards. 

Those who deal with tutors, acting on behalf of minors, must do so at their 
peril. 

Where the tutor has created an indebtedness without authority of law, the 
burthen of proof is thrown upon the creditor to show that the indebtedness 
108. thus created, was absolutely necessary, either to the support of the minors, or 
tothe preservation of their property, and that the supplies thus furnished, 





pay actually enured to the benefit of the minors. The creditor’s claim in such case 
™ would not rest upon any contract, but would be based upon the broad principle 
of is of equity, that no one has a right to be enriched at anothers’ expense. Tested 
sary by this rule, the question to be determined in the case before us, is: To what 
extent over and above the proceeds of the crops received by the plaintiff, have 
the minors been actually benefited by the alleged supplies and advances made 
on their behalf? It appears to be conceded, that supplies to the amount of 
un- $1,312, were actually furnished and used for the benefit of the minors, (a 
liberal concession when the evidence is considered.) On the other hand, the 
r to account is credited with the nett proceeds of sales of sugar and molasses 
at amounting to $2,579 70, from which should be deducted the proceeds of 25 
said hogsheads of sugar bought by the tutor and shipped to plaintiff, say $589 21, 
ring, leaving $1,990 50, applicable to the payment of any claims legally binding 
ee 7 upon the heirs. 
and 


The items of the account (with the exception of those for supplies furnished, 
and money actually advanced to the tutor) consist of the payments of certain 
drafts drawn by the tutor and paid by the plaintiffs. 
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The only items which are supported, even in part, by the evidence, are thes 
for the payment of accounts alleged to have been owing to 7. @ 4 
J. M. Johnson and Burbridge & Adams. a 

As respects Anderson’s account, the evidence wholly fails to establish an in 
debtedness exceeding the credit to which the minors are entitled, viz: $2,28) @ 
A large portion of the account consists in drafts paid by Anderson, the eo. 
sideration of which, with one or two exceptions, is not shown, and in loans of 
money to Scott. The supplies, except such as were absolutely necessary op 
the management of the plantation, are not chargeable to the minors, and thog 
are not shown by the evidence to exceed the credits above referred to, 

The same remarks are applicable, in part, to the account of Burbhidged 
Adams. It is not shown that the articles enumerated therein, ever accrued ty 
the benefit of the minors. Even if the court were to give the plaintiff the 
benefit of a presumption to that effect, so far as respects the materials for the 
construction of a sugar house, it would not benefit the plaintiffs in their jig 
gation, for allowing a.credit for the assumed value of these materials, then 
would still remain a balance against the plaintiffs upon their account, and the 
allowance of a credit for the payments made to Johnson, would not alter the 
result. 

An objection has been made to our consideration of the correctness of the 
judgment appealed from, on the ground that C. H. Beauchamp has appealedin 
his own name, and not in his capacity as under-tutor. It was as under-tuto, 
that Beauchamp intervened ; it was as intervenor, that he appealed, and heis 
expressly so designated in the order of the court, and the appeal bond is signed 
by him as under-tutor. 

We think he stands before this court as properly representing the minors, 

It is ordered that the judgment appealed from be reversed; that there be 
judgment in favor of the intervenor and against the plaintiffs; that the plain 
tiff’s claim be rejected, so far as it affects the said minors, Paunel, Henry and 
Fanny Scott, or their said tutor, in his capacity as such, reserving to said 
plaintiffs their claim against the said Edwin B. Scott, individually. It is far. 
ther ordered that plaintiffs pay costs in both courts. 
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Succession or W. Inwin—Opposition of Casnev. 


There is no principle of law which forbids a man who is threatened with violence, or deems it nece® 
sary to his personal security, to employ about him persons capable of rendering him efficient s& 
sistance in time of need. 


PPEAL from the parish of St. Landry, Dupré, J. 
Overton, for opponent and appellant. Martell & Hardy, for the succe® 
sion. 
Merrick, C. J. The testator, in the language of one of the witnesses, ha 
ing been assaulted, and “having apprehensions for his life or great bodily 













harm,” retained the opponent as his protector. He kept him about his pers 


and was in the habit of sending away those who came to employ Cashew, who 
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was acarpenter. He stated repeatedly, that he preferred paying five dollars# 


bat i 
be pt 


Irwi 


St 


18 
















ei 





2585 ¢ 


OPELOUSAS, AUGUST, 1856. 


3 than to let the opponent go. Jrwin, by his will, bequeathed Casheu $100, e 


put it is shown that Casheu, who was present, stated that he did not wish to 
be put in the will. 

The testimony leaves no doubt that Cashew was employed as a protector by 
Jroin, and that the latter expected to pay him the value of his services. 

We know no principle of law which forbids a man who is threatened with 
giolence, or deems it necessary to his personal security, to employ about him 

ns capable of rendering him efficient assistance in case of need. Whar- 
ton Am. Crim. Law, 389. 

The opponent is not compelled to content himself with the legacy which is 

not shown to have been intended as a remunerative donation, but may recover 
for his services. The length of time he was in the employment of the testa- 
tor, has not been established with much certainty, and, we think, two hundred 
and fifty dollars a sufficient allowance. 
" It is, therefore, ordered, that so much of the judgment of the District Court 
as rejects the opposition of Henry Casheu, be reversed; that the said Cashew 
be recognized as a creditor of said succession, for the sum of two hundred and 
fifty dollars, and legal interest thereon, from the filing of said opposition ; 
and that said opponent be placed upon the tableau of distribution for said 
sum, as a creditor ; and that the costs of the appeal, as well as of the lower 
court, on the opposition, be borne by the succession of said William Irwin, 
deceased. 


Strate v. J. Howiy. 


The proceeding against a person for retailing spirituous liquors, without previously obtaining a 
license, should be by indictment, and not by civil suit. 


PPEAL from the District Court of St. Landry. The record does not dis- 
close the name of the Judge, who tried the case. W. Mouton, for the 
State. B. F. Linton, for defendant and appellant. 

Bucnavan, J. This isa conviction under the 94th section of the Act of 
1855, “relative to crimes and offences,” for retailing spirituous liquors, with- 
out previously obtaining a license. 

The appellant contends that the proceeding should have been by civil suit, 
and not by indictment. 

The cases quoted by him (3 Rob. 55, and 12 Rob. 48) have no application to 
the present. Those were prosecutions under Statutes of 1806 and 1814, total- 
ly different in their objects and phraseology from that now under considera- 
tion. In both those Statutes, the penalty was nothing more than a fine, which, 
by the Act of 1806, was to be recovered by suit before any competent tribu- 
nal; and by that of 1814, on motion of the District Attorney. 

In the present case, no such forms of proceeding are prescribed; and in 
tase of conviction, the offender is not only fined, but is sentenced in default of 
payment of the fine to imprisonment. 

Judgment affirmed, with costs. 
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E. Couns v. J. Hatwier, Administrator. 


colored children, out of the succession of their father. 


PPEAL from the District Court of St. Landry, Dupre, J. 4 
T. H. Lewis, Porter & Martel, and Hardy, for plaintiff. BF Lj, 
ton, and EF. N. Cullam, for defendant and appellant. 


Lea, J. The defendant is appellant from a judgment against him in hig 
capacity as administrator of the estate of Julien C. Genor, for alimony claimed 
on behalf of two illegitimate colored children of the deceased. 

The appellees have not asked for any change of the judgment in their favor, 
they merely ask for an affirmance of the judgment granting the alimony, Quy, 
investigation is, therefore, limited to the sole inquiry, whether the evidenc 
supports a judgment for alimony ? 


It appears from the evidence received without objection, that the deceased 
died, leaving two illegitimate colored children, who are destitute of the means 
of support, unless the title to a lot of ground, with improvements, of whichs 
donation was made to one of the children, be recognized as valid, which is dig’ 
puted by the appellant. Though the issue, with reference to the title to this 
lot of ground and the validity of the donation, was expressly made in the 
pleadings, it was wholly overlooked in the judgment appealed from, nor has 
any reference been made to this fact in the brief of the counsel for the appe- 
lant, the only one with which we have been furnished. 


As the appellant denies title in the appellees to the lot in question, and 
no such right has been recognized by the judgment of the court, the caseis 


presented of an application on the part of two illegitimate colored children, in 


apparently destitute circumstances, claiming alimony from their father’s estate, 
Nothing in the law prohibits such an allowance. See Civil Code, Arts. 246, 
247, 259. And the position of the appellee precludes an objection, on the 
ground that a sufficient maintenance had been provided by the donation re 
ferred to in the pleadings. So far as respects the amount allowed for alimony, 
we think it cannot be complained of as unreasonable. 


It is ordered, that the judgment appealed from be affirmed. 


The law does not prohibit an allowance of alimony, when a proper case is shown, to er 
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Srate v. JoHN JACKSON. 


Aparty who excepts to the proceedings in a cause in which he is interested, must show in his bill 
all the facts, not otherwise of record, necessary to give the act complained of its erroneous com- 


One simneed of murder cannot show, as a justification, that the deceased bore the general character 
of e quarrelsome and vicious man. The effect of testimony, offered by the accused, that a pre- 
vious quarrel existed between him and the deceased, would tend to aggravate rather than to miti- 


gate the offence. 
When the accused goes to trial without objection, it will be too late after conviction to urge, as er- 
ror, that he bad not been served with a copy of the indictment and a list of the furors who were 


to try him. 
If an imperfect copy of an indictment be served upon the accused, and he consent to go to trial, 


without insisting upon a perfect copy and the delay accorded to him by law, it will be too late to 
to make the objection after conviction. 

In the absence of a bill of exceptions, it will be presumed, that the accused accepted the jurors who 
tried his case, and it will be too late to object after verdict. 


PPEAL from the District Court of St. Martin, A. Voorhiea, J. 

M. Mouton, District Attorney, for the State. E. Simon, Jr., and De- 
blane & Fuselier, for defendant and appellant. 

Merrick, C. d. The accused having been indicted for murder, on the trial 
was convicted of manslaughter. He has appealed. 

The first question which he presents for our consideration, is one which he 
raises by the following bill of exception, viz : 

“Be it known, that on the trial of this case, the defendant having offered 
evidence to the general character of the deceased as a quarrelsome and vicious 
man, and also that there had taken place a previous quarrel between the de- 
cease and the defendant. The court having sustained the objections of the Dis- 
trict Attorney to the admissibility of this evidehce, the defendant, by his coun- 
sel, took this bill of exceptions to the opinion of the court.” 

The party who excepts to the proceedings in a cause in which he is inter- 
ested, must show in his bill all the facts not otherwise of record, necessary to 
give the act complained of its erroneous complexion. 

The bill of exception, overlooking its contradictions, presents the simple 
question, whether the accused on a trial for murder, as a general rule, may 
show as a justification, that the deceased bore the general character of a quar- 
relsome and vicious man? It is not necessary to invoke authorities to show 
that the proof is inadmissible. The bill of exceptions also shows, that the 
court refused to allow the accused to prove a previous quarrel between the 
deceased and the defendant. The tendency of this last mentioned evidence, 
if admitted, would have been to aggravate the homicide and make that appear 
tobe murder, which, under other circumstances, might perhaps be considered 
4s manslaughter. Had the proof been offered by the State, for the purpose 
of showing a previous grudge and the malice aforethought, it might have been 
admissible. The prisoner certainly cannot complain that testimony unfavor- 
able to his case has been excluded. Wharton Am. Crim. Law, p. 877; Ibid, 
94-5; 5 Ann. 489. 

It is further urged, that the accused was not served with a list of jurors who 
Were to pass upon his trial, and with the indictment, two entire days before the 
trial. 
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The prisoner went to trial for all that appears, without making any ¢ 
on account of sufficient time not having elapsed between the servigs gf 
list of persons and copy of the indictment upon him, and the trial tog 
him to prepare his defence and inform himself of the character of the 












who were to decide upon his case. Non constat, but the cause was t by tl 
for trial at the instance of the decease@. Cases may be imagined, ag have 
there is danger of losing the testimony of a material witness, in which it ‘ing t 
be of the greatest importance to the accused, that he should be able tode It 


an immediate trial. This being the case, it should be shown where this the | 
tion is insisted upon, that the accused did not consent to the trial. ‘no t 

On this subject, Mr. Justice Preston, in the case of the State v. Price, $y Tt 
693, remarks: that “in the progress of a criminal trial, there are formeg the | 
law prescribed purely for benefit of the accused. He has the right to pla gum 
not guilty, but may waive it, and plead guilty. Of this class, is the righty §  bim. 
privilege to a copy of his indictment and list of his jury, two entire daygig § nek 
fore the trial. quet 

“ These are entirely different from forms which are prescribed for thepuk § him 
lic good. The prisoner must be prosecuted by indictment in & capital case, W 
and not otherwise. He must be arraigned publicly and cannot waiveithy reve 
pleading privately. He must appear in person on trial, even if bailed, anda ceed 
by attorney. For the certainty which should attend criminal prosecutions, for orde 
the public example and the happy effects of an open acquittal or conviction seq 
these forms cannot be dispensed with. They are unlike those in which the It 
public have no interest; which are purely personal to the prisoner; which men 
therefore, in our opinion, can be waived with his consent. 

“The accused were, moreover, entitled to a speedy trial by a jury of the 
vicinage. If circumstances might delay this trial for a term, they might wel 
waive part of the time allowed by law, for the examination of the qualifice 
tions of the jury, for the immediate enjoyment of the greater constitution 
right to a speedy trial. They did so, after being properly counselled and wise 
ly admonished by the Judge, of the consequences in case of their conviction 
and we think, therefore, have no legal eause of complaint.” 

In the case of the State v. Benjamin, the court uses this language, viz: 

“It is urged that there is error in the proceedings, because they do not show 
that a list of the jury which was to pass upon his trial, was served upon the 
prisoner two days before the trial. An order of court was made direetingit 
We find no objection made to going to trial; none by way of challenge; mo 
application for a new trial or motion in arrest on this ground, and are bound 
to presume, therefore, that the list was served upon the prisoner, or that ie 
waived that formality and was content, with the jury that tried him. 

‘In this respect, the case is entirely different from that of the State v. Hae 
ell, in which the objection was made when the prisoner was put on his trial 
There must be an essential defect in the prosecution and which could ntl 
waived in the District Court, to induce th's court to notice it, where the Die 
trict Court did not em upon it, because no objection was made at — 
time and place.” J Ann. 48. 

The copy of the rae and the list of the jury were served upon the 
prisoner on the thirtieth day of May, and his trial took place the next day. °” 
the absence of any bill of exception or other proceeding, showing a want ; 
consent on the part of the prisoner, we are bound to presume, after 
found, that the trial took place with his consent. 
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‘ is js farther objected, ‘‘ that it does not appear that a true bill was returned 

ie the accused by the Grand Jury, there being no endorsement thereof on 

Fie copy of indictment, which was served upon him.” 

| The indictment has an endorsment upon it, “a true bill,” which is signed 

by the foreman. If an imperfect copy was served, the objection appears to 

have been waived by the consent of the accused, to go to trial without insist- 
upon the service of a perfect copy, and the delay accorded him by law. 

It is further objected, “that the acused was tried by persons called during 
jee. the progtess of his trial, to serve as talesmen, when there is no law authoriz- 
ing the selection and drawing of talesmen.” 

8 An The jury appear to have been empannelled without objection on the part of 
ms of the prisoner. He is, therefore, in the absence of any bill of exception, pre- 
plead sumed to have accepted the jurors who tried the case, as they were tendered 
tal § im After having taken the chances of an acquittal with the jury empan- 
rs be: nelled on his trial, without objection on his part, he must abide the conse- 
quences of the verdict of such tribunal, although it has fallen out against 
‘pub him. 10 Ann. 743. 
case, While the objections made do not amount to such error as requires the 
it by reversal of the judgment, yet we cannot forbear to remark that the pro- 
d not ceedings do not appear from the record to have been conducted with that 
8, for order and form which ought to characterize a prosecution so grave in its con- 
ction, sequences. 
1 the It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
hich § ment of the lower court be affirmed, with costs. 
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ction, J. Stuzre v. W. Séméne. 

With a view to emancipate her slave, A. passed an act of sale of him to B., B. attempted, but failed, 
aad to effect his emancipation, and offered to return him to A., who refused to receive him, and aban- 


doned him to B. The heirs of A. sued B. to recover the slave, but, under the facts of the case, 
n the the court maintained the title of B. 


wi PPEAL from the District Court of St. Martin, A. Voorhies, J. 
oul C. H. Mouton and A. Voorhies, for plaintiff. A. DeBlane & Fuselier 
at he and Simon & Gayry, for defendant and appellant. 

Merrick, C. J. This case was before us last year, and remanded to take 
How. theanswers of the defendant to interrogatories on facts and articles., 10 A. 
trial 704. 
ot be Those interrogatories are copied into the opinion in the report of the case to 
Die | Which we refer. 
roper Defendant says, in answer to the first interrogatory : ‘‘ Marie Marthe Sémére, 


passed a sale of the slave Joseph or Charles, for the purpose of having him 
emancipated. As I could not succeed to do so, I went to Miss Sémére (about 
ayear before her death) to give her back the slave, she abandoned the slave to 
Ine.” 

Ans. 2d. “I did not pay any price for the slave.” 
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Ans. 8d. “I do not remember to have so stated toany one. In 
stances, the slave having misbehaved, I went to Miss Sémére (named 
to tell her to take back the slave—she said the slave was mine—ghe 
have nothing to do with the slave.” 

The fourth answer does not appear to have been copied into the recerdtiil 

Ans. 5th. ‘That was never agreed to, to wit: In case the emane 


should not be completed, the sale of the 5th of May should be annulled, 


least I have no recollection of it.” 
After the case was remanded, the plaintiff propounded further inte 


ries, which are answered as follows: at 


Ist. ‘* You have said, in answer to the previous interrogatories propounda) 
to you, that you went to give back to Irs. LaMarthe the slave Joseph: Why 
was it? and was Joseph with you at the moment ?” 

Ans. “ When I went to Miss Marthe Marie Sémére, to tender the sap 
Joseph, the said slave was not with me, he being runaway at that time, I 
not recollect the time I went there.” 

2d. ‘Have you, within one year from this date, (the 27th of May, 1856) 
acknowledged and declared to any one, that the slave, Joseph, did not belong 
to you? Have you made the same declaration within six months from tis 
date? Have you made it three months since? Have you stated the fact inthe 
latter part of March, 1856.” 

Ans. “TI have, within one year from this date, declared that the slave % 
seph, was not my property. I do not know whether I have said so since gx 
months, for there are so many persons that question me about this matter] 
may have said so to get rid of them.” 

8d. Have you not, within nine months from the death of Marie Mart 
Sémére, declared to some one, that the slave, Joseph, was not your property: 
Have you not delivered said slave to Julien Sémére?” 

Ans. “I did not deliver the said slave to Julien Sémére, but he took the 
said slave by force, that is, the slave went over to Julien Sémére, who, whe 
requested by me to deliver back the slave, refused to do so.” 

The instrument under which the defendant claims title, purports to bea 
absolute sale of the slave in question, by Marie Marthe Sémére, to him, wih 
the usual covenants of warranty, &c. The consideration expressed, the pay- 
ment of which was acknowledged, was six hundred dollars. This act of mle 
was dated 5th of May, 1849, and passed before a Notary Public and two wit 
nesses. 

In December, of the same year, the testatrix made her will in nuncupalitt 
form by public act, by which she made provision for the emancipation of att 
other of her slaves, but she took no notice of the slave which she hadpre 
viously sold to the defendant. Julien Sémére was appointed and instituted he 
universal legatee and heir. 

It is alleged in the plaintiff's petition, that the act of sale was simulated 


and made upon the express condition that, in case said slave should not we 
emancipated, said sale would be annulled and avoided. These grounds at 


urged upon our attention in argument, and also, that the obligation to emanc 


pate the slave, was in the nature of a resolutory condition, according to An 


2040 of our Code, which, when accomplished, operated the revocation of 
obligation, placing matters in the same state as though the obligation had 
existed. } 
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.- 
"If the plaintiff succeeds in this action, it will be because the answers of the 
defendant, to interrogatories on facts and articles, have added something to 
‘bs apparently, perfect title, which subjects it to some one of the objections 
raised as aforesaid, by plaintiff's counsel. Is the sale simulated? There is 
pothing in the answer of the defendant from which it can be inferred that the 
title was a mere sham, not intended to invest William Sémére with ownership 
and property in the slave. On the contrary, the act of sale was absolute on its 
face, and the party interrogated does not state any fact tending to establish the 

tions of the plaintiff, that the sale was, what is technically considered, 
asimulation. Was the sale upon the express condition, that in case the slave 
should not be emancipated, that the sale would be null? The party interroga- 
ted, says expressly, that there was no such condition agreed upon. This an- 
swer, which stands in the place of title, and which cannot be contradicted by 
parol, negatived the idea that the sale was upon a condition. 

If it be admitted that the sale made by the testatrix was subject to the reso- 
lutory condition implied in all commutative contracts, it does not follow that 
856) the sale, in this instance, can be dissolved on that account ; for, it appears that 
elong during the lifetime of testatrix, the defendant applied to the proper authority 
this for the emancipation of the slave, but, owing to his bad conduct, in vain, and 
n the it is expressly admitted, that proceedings for this purpose are still pending in 

the Parish of St. Martin, but are opposed by sundry planters of said parish. 
e, Je There is nothing to show that defendant has not faithfully endeavored to fulfill 
e six the duties imposed upon him by the act of sale. He has not, therefore, in- 
ter, | curred the penalty of the dissolving condition. If we look to the object and 
intention of the donor, we believe her intention is more likely to be carried 
arthe out, by leaving the title to the slave, where she placed it; and with a person 


H 





arty. who has shown a disposition faithfully to perform the trust imposed upon him, 
than by leaving him with the plaintiff who does not appear to have such object 
the in view. 
w hea The instrument, although it purports to be a sale, being in due form for 
such act, may be treated as an act of donation. 10 L. R. 85. It may be con- 
e a0 sidered that it was made with a condition, or charge upon the donee, that he 
with should apply for the emancipation of the slave; yet if we take this favorable 
pay: view of the conditions of the parties, there is no reason to declare the donation 
sale a nullity for the non-execution of the conditions imposed by the donee. C. C. 
Wit 1555. 

The offer to deliver or reconvey the slave to the testatrix, did not reinvest 
ative her against her will, and without any contract between the parties, with a title 
fire tothe slave. C. C. 2431. Jd quod nostrum est, sine facto nostro ad alium 
pre trangferi non potest. The verbal declarations of the defendant to third per- 
| her sons, made without any intention of conveying his ownership to any one, can- 

not be considered as having the effect of defeating his title. The judgment 
ated must be affirmed. 
t we It is, therefore, ordered, adjudged aud decreed by the court, that the judg- 
a ment of the lower court be affirmed with costs. 
Ark 
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J. B. J. Louis, f. m. c. v. A. Ricwarp. 


The authorities are not reconcileable on the subject of the right of a party to an act, his heir . 
assigns to attack the act for simulation. It is more consonant with general principles that 
should not be permitted to do so. But forced heirs are to be viewed as third persons, ang 
the right to attack the act made by their ancestors, on the ground of simultation, 


PPEAL from the District Court of Lafayette, Dupré, J. 4 
A. De Blane & Fuselier, for plaintiff and appellant. Crow & Gerard, 
for defendant. 

Bucwanan, J. Plaintiff purchased of Pierre Landry in 1849, by publig 
Act before the Recorder of the parish of Lafayette, a negress, slave for life, 
named Marie, for the price of four hundred dollars cash ; the seller i 
to himself the usefruct of the slave sold during his life, and with the furthe 
condition that should the slave die before her delivery to the purchaser, he 
loss should be for the purchaser, without any right on his part to indemnity, 
In 1856, Pierre Landry having died, leaving five children, the plaintiff sug 
for possession of the slave Marie under his contract with the deceased. 

The children of Landry defend this action on the ground that the saleg 
Marie by their ancestor to plaintiff was simulated, that no consideration wa 
given for the same; that the slave Marie was all the property of their fathe 
at the time of his death ; and that they are forced heirs. 

The District Judge gave a judgment annulling the sale. This judgmentis 
founded in part upon testimony of what the seller had said to a witness afte 
the sale, viz: that he had given back to Jean Lowix the four hundred 
dollars which he had received from the latter as the price of the slave. 

A bill of exceptions was reserved to the admission of proof of those d& 
clarations of the vendor out of the presence of the vendee; upon which wed 
not consider it necessary to express an opinion. 


The authorities are not reconcileable on the subject of the right of a party 
to an act, his heirs and assigns to attack the act for simulation. The cased 
Croizet’s Heirs v. Gaudet, 6 Martin, 524, seems to recognize the right of the 
party to the act, as well of his heirs, to plead simulation. On the contrary, 
the case of Labauve’s Heirs v. Boudreau, 9 Rob. 28, denies that right. We 
consider the latter doctrine as more consonant with general principles. Bat 
the defendants are forced heirs of the deceased Pierre Landry, to the extent 
of two-thirds of his succession ; to that extent, they are entitled to be viewed as 
third persons, in relation to any contract of their father which had the effect 
of diminishing his succession. ‘The Art. 2456, C. C., makes a presumption of 
simulation in relation to a sale containing clauses like the present, which may 
be invoked by these defendants. The burden of proof was upon the plaintiff X 
in the words of that Art. “to establish the validity of the sale.” He has dont] 
this to our satisfaction. “a 


It is therefore adjudged and decreed, that the judgment of the District court 
be amended, that the sale of the slave Marie by Pierre Landry to plaintiff by 
act before the Recorder of the parish of Lafayette, of date the 13th September) 
1849, be rescinded and annulled to the extent of two-thirds ; and that plai : 
be recognized as owner of one undivided third of said slave and her in 
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since said date ; that the defendants, children and forced heirs of Pierre 


», 


a , be declared owners of two undivided thirds of said slave and her in- 


‘grease. That the cause be referred back to the District Court, for the purpose 
. ‘of making a legal partition between the parties ; that the costs of this appeal 
je borne by the appellees, and that the costs of the District Court be borne, 


' gnehalf by plaintiff, and one-half by defendants. 


Merrick, C. J. I think the declarations of the parties to an act attacked as 


" fraudulent may be offered in evidence by any person who has the right to make 


such attack. But as it is necessary that both parties should be shown to be 
eonnected with the fraud or simulation, the declaration of one of the parties 
alone would not make out the case against both. 

Whether the burden of proof in this case was in the first instance upon 
plaintiff or defendant, I am not prepared to say that there are not sufficient 
drcumstances in the record to throw the burden of proof upon the plaintiff to 
show the reality of the alleged sale. OC. C. 2419. 

[ therefore concur in the decision of my colleagues. 





J), Lyons, Under-Tutor, &c., &. v. L. Anprews, Tutor. 


On the death of his wife, defendant qualified as natural tutor to his children. Having married a 
second time, he left his two daughters with their uncle and under tutor, and moved with the rest 
of his family out of the State. Plaintiff, the under-tutor, brought suit to deprive the father of 
histutorship. The District Court dismissed the suit for want of jurisdiction. But Held: The 
act of defendant in changing his domicil has not deprived his davghters, who have never left the 
territorial limits of the jurisdiction, which originally conferred their guardianship upon defend- 
ant, of the protection of the court which conferred such guardianship. 

Sequestration of the slaves maintained, and the appointment of the father as tutor annulled. 


PPEAL from the District Court of St. Landry, Dupré, J. 
T. H. Lewis & Porter, for plaintiff and appellant. Moore, curator ad 
hoc, for defendant. 

Bucuanan, J. The defendant's first wife died, leaving four children, two 
sons and two daughters, issue of her marriage with defendant. He qualified 
asnatural tutor of his children; and plaintiff, their maternal uncle, was ap- 
pointed their under-tutor. In 1853, about a year before the institution of this 
suit, defendant (having married a second time) moved with his wife to Texas, 
taking with him his two sons, but leaving his daughters with their uncle and 
under-tutor, the plaintiff, who appears to have supported and educated them. 

This suit is brought for the purpose of depriving the defendant of the tutor- 
ship of his children, on the grounds that he has left the State without causing 
another to be appointed in his stead; that previous to his departure, he failed 
torender an account of his administration ; that defendant has been unfaith- 
ful in his administration ; and that he is a man of notoriously bad conduct. 

Three slaves of defendant were sequestered at the inception of the suit, and 
acurator ad hoc was appointed to represent him in the suit. e 

In an answer and amended answer, the curator ad hoe pleads the general 
issue, that the defendant had the right to remove from the State with his chil- 
dren and their property—that before removing from the State, he appointed an 
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agent and attorney in fact, and that the matters and things set up iny ; Yt 
petition have been decided in a judgment which is pleaded in bar of theprans) _ 
action. . ? : 

This suit was dismissed by the District Court, for want of jurisdiction, thy 
judgment seems to have been based upon the provision of the Code, (Art 4a) 
which declares the domicil of the tutor to be the domicil of the minory gy. 
the decisions of the Supreme Court (4 M. R. 715; 5 N.S. 384; 10 Ann 
which recognizes the right of the natural tutor to take minors and their pro. 
perty out of the State. But this case presents peculiar features which take} 
out of the scope of the cases cited. The under-tutor claims that the 
the minors who are in his (plaintiff’s) charge, be deprived of iis tutorship for 
notoriously bad conduct. This is one of the grounds for removal applicable 
to tutors by nature. C. C. 326. Two of defendant’s children and wards hap 
not been removed by the defendant from the State, although he himself hj, 
removed from the State. We think that the act of defendant in changing his dom. 
cil has not deprived his daughters, who have never left the territorial limik 
of the jurisdiction which originally conferred their guardianship upon defend. 
ant, of the protection of the court which conferred such guardianship. And 
we conclude, that the District Court should have maintained jurisdiction of 
the suit, so far as the daughters of the defendant are concerned. 

Upon the merits, the witnesses all concur in representing defendant as a ooh. 
firmed and habitual drunkard. Not to mention the details of the evidence of 
plaintiff’s witnesses on this head, a witness introduced by defendant states, on 
his cross-examination, that defendant was not always drunk, but would dtink 
whenever he could get where there was any liquor. In addition, several wit 
nesses declare that defendant is a gambler; and not only keeps bad company 
himself, but takes his children to grogshops and gives them liquor. It is proved 
that his two daughters, who are with plaintiff, and who are young women, Te 
fused to go with their father to Texas, and claimed the protection of ther 
uncle. 

The evidence in the cause, of which the above is a very meagre synopsis, and 
which is entirely uncontradicted, shows conclusively that the defendant is not 
a proper person to have the guardianship of young females. 

The sequestration appears, also, to have been a proper conservatory measure 

The three siaves sequestered are but a small portion of the separate property 
of defendant’s deceased wife ; the remainder having been taken by him to Texas 

It is, therefore, adjudged and decreed, that the judgment of the Distr 
Court be reversed; that the defendant be removed from the tutorship of is 
daughters, Amelia Ann Andrews and Jane Andrews; that the sequestration 
herein issued be maintained, and that the cause be remanded to the Distid § 
Court, in order that a dative tutor to said minors may be appointed, and 
other necessary and legal proceedings be had in the premises. 

It is further decreed, that there be judgment of non-suit, as to so much 
the demand of plaintiff as relates to the removal of defendant from thet 
ship of his two sons, Albert and John, and that defendant pay costs of 
suit in both courts. 
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7. Perret & Wire v. P. S. Sancuez et al. 


Ap overseer cannot maintain an adverse possession of the the plantation against the owner who has 
pired him. If the owner discharge the overseer without just cause, before the term of his services 
‘pas expired, the latter has a remedy, under the provisions of the Code in the title of letting and 


hiring. 


. | PPEAL from the District Court of St. Martin, Voorhies, J. 
hip for De Blane & Fuselier, for plaintiff. J. G. Olivier & C. H. Mouton and 
licab, | 2 ML Voorhies, for defendants and appellants. 
is hare Bucuanan, J. The plaintiff, Zenon Perret, and the defendant P. Sidney 
elf hag | Sanchez, made acontract by which Perret engaged to manage and oversee the 
s domi. plantation of Sanchez, in the parish of St. Martin, for the space of four years, 
Timits counting from the 16th December, 1853, for the salary of six hundred dollars 
lefeng. | per annum, payable at the end of each year. 

And About the expiration of the second year of this engagement, Sanchez ob- 
served to Perret, in the presence of a witness, that he (Perret) was unfit to 
manage the plantation, and notified him to leave. Perret’s reply was, that he 
cp. | Would do so. Some time after this conversation, Sanchez engaged another over- 
seer and sent him to the plantation to take possession. Perret absolutely re- 
es, on fused to give him possession, or even to permit him to come upon the planta- 
drink | tion. Perret also refused to receive freight which Sanchez had sent up from 
alwi. | the city to the plantation by a steamboat. Sanchez, (who is a resident of New 
mpany Orleans) being informed of these facts, proceeded to St. Martin, and with the as- 
proved sistance of some of the neighbors, after applying to a justice of the peace, 
n, te removed forcibly the furniture of Perret from the house upon the plantation, 
thei | 0d placed himself in possession thereof. 

Plaintiff claims twenty thousand dollars damages for this forcible expulsion 

s, and from Sanchee’s premises. A jury has allowed him five hundred dollars, and 
isnot | doth parties have appealed. 

The District Judge charged the jury as follows: “That an overseer has not 
the possession of the house in which he resides, on a plantation which he man- 
ages for another ; that the owner of the plantation may turn him out without 
resorting to any procedings before a court of justice, when any inconvenience 
or delay may result from the refusal of the overseer to leave the plantation; that 
the overseer who persists in remaining on the plantation after he has received 
notice to quit it, becomes a trespasser, and the owner may then use towards 
him that sort of violence which may be necessary to overcome his resistance, 
and turn him out forcibly, inasmuch as his possession of the premises is not 
the same as that of a tenant or owner, and cannot give rise to the same pro- 
ceedings in ejectment.” This charge is a correct exposition of the law. 

The contract for the hiring of labor as overseer of a plantation, can never 
/mtitle the overseer to maintain an adverse possession of the plantation against 
the owner who has hired him. Such a proceeding on the part of the overseer 
mistakes entirely the object of the contract If the owner of the plantation 
discharges the overseer without just cause, before the term of his*services has 
expired, the latter has a remedy, under the provisions of the Code in the title 
of letting and hiring ; but he has no right to resist the owger in obtaining 








Sancuez. 
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possession of his property, in other words, to refuse to be discharged, y * 
judgment shall have pronounced upon the contract between himself 
employer. 

The plaintiff has illegally refused Sanchez entrance into his own 
is therefore to be regarded as a trespasser. His possession-of Sanchee's 
was tortious, and his expulsion therefrom cannot, of itself, give him any 
to damages. The whole evidence negatives the idea of any malice on the pay 


“4 


of Sanchez. He addressed himself to a magistrate, and obtained what he gua 









] 

dis 
posed a judgment, and an execution in the nature of a writ of possession Ar 
There is nothing in the evidence which justifies the charges of brutality ang priva 
violence, in the execution of this process, contained in the petition. lishe: 
The record contains a list of furniture headed as follows: ‘“ Nous soussigng | of ju 
déclarons avoir fait estimation du dommage du ménage de Mr. Zenon Perret, been 
comme suit.” ach article in this list has an appraised value. The signers, is in 
Ozére Le Blane and Lucien Broussard, declare that they appraised the fur | not f 
ture, and it was pointed out to them at the plaintiff’s residence, and that they polic 
did not see the furniture before the day of their appraisement. They do not It 
say what day that was. The only date which the appraisement bears, ig that be j 
of its filing in court, the 20th June, 1856, more than four months after plain 
tiff’s expulsion from Sunchez’s house. There is no proof of its indentity with cout 
the furniture removed on that occasion, nor that the damage assessed, wa Con 


caused by the acts of the defendants. por 

The defendant Sanchez offered to prove, in mitigation of damages, thejp cep 
competency of Perret as overseer, mismanagement of the plantation, and gene 185 
ral improper conduct of Perret as overseer. This evidence was offered after fou! 
Perret had given in evidence the contract between himself and Sanchez, which of | 
had been received to show the nature of Perret’s possession of the house, Op ] 


objection made by plaintiff’s counsel, this evidence offered by Sanchez, was te 
jected by the court, as irrelevant. It is unnecessary for us to pass upon the 
correctness of this ruling, as the charge to the jury already commented upon 
and approved by us, rendered the evidence offered immaterial, even supposing 
it to have been admitted. 

It is therefore adjudged and decreed, that the judgment of the District court 
be reversed, and that there be judgment in favor of defendant, with costs in 
both courts. 
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Srate v. J. R. Vion | 

A bond given for the appearance of the accused after he has been convicted of larceny is null, and 
the surety on such a bond will be discharged. ; a 
PPEAL from the District Court of St. Landry, Dupré, J. I 
W. Mouton, District Attorney, for the State. Martel & Hardy, of cour t 
sel, for the State. 7. H. Lewis & Porter, for defendant and appellant. 1 | 
Lea, J. Jules Ponpeville having been convicted of larceny, was, after con ; 
viction, permitted to give bond, with Jean Remy Vion as surety, for his appar § 
ance to receive and submit to such sentence as might “be passed upon him Ij 
the District Judge.” aa 

. be 
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a prisoner having failed to appear when called to receive the sentence of = 
. the law, the bond was “declared forfeited. It is urged on behalf of the appel- Viox. 
“jant, that the bond having been exacted in violation of a prohibitive Art. of 
the Constitution, carries with it no obligations. It is evident that the District 
































11 Judge had no right to exact the bond or to receive it when tendered, the offence of 
% which the prisoner was convicted, being punishable by imprisonment at hard la. 
eb 4 por. If the bond given, was one conferting civil rights under a contract, we might 
e sup. be disposed to apply the maxim, “volenti non fit injuria,” but the prohibition 
sti, | in Art. 104 of the present Constitution, was not intended for the protection of 
Yani | private rights which might be waived by parties in whose favor it was estab- 
lished, but it was intended to place beyond the reach of legislative control or 
ign | of judicial action, a principle of public policy which in the case at bar has 
erred, | been violated. The consent of parties cannot give validity to a contract which 
mer, | isin-direct violation of a constitutional prohibition established as above stated, 
fun § notfor the protection of private rights, but upon considerations of public 
they icy. 
) not It is ordered, that the judgment appealed from be reversed, and that there 
that be judgment in favor of the defendant and appellant, Jean Remy Vion: 
plain- Merrick, C. J. Perhaps it is in the power of the legislature to authorize the 
with courts to admit to bail even after a verdict of guilty, as the Art. 104 of the 
wag Constitution may have been intended in fuvorem libertatis. But until such 
power is expressly granted, the prohibition contained in the Art. with its ex- 
ie in- ceptions must be considered as the rule governing the courts. The Act of 
gene 1855, p. 155, sec. 82, does not confer the power, to admit to bail after verdict 
after found. The term conviction in the Constitution was probably used in the sense 
rhich of the finding of the accused guilty by the jury. 
On I therefore concur in the conclusion of my colleagues. 
8 Te 
1 the 
ipon te : ik 
sing 
ourt 
sis V. Martin v. J. Breavx et al. 

Asurvey which starts from certain points and lines not recognized as boundaries by the parties 
themselves and not shown by the evidence to be true points of departure; cannot be made the ba- 
sis of a judgment establishing a boundary. 

No effect can be given to a plea of prescription where the boundaries are not established in a man- 
ner to show to what property the plea must be applied. 1 

PPEAL from the District Court of Lafayette; Dupré, J. 
a E. Simon, for plaintiff and appellant. E. H. Mouton, 7. H. Lewis 
' and Crow & Gerard, for defendants. 
Lea; J. In this case the plaintiff, claiming to be the owner of a tract of 
a land situated on the Bayou Vermillion, alleges that the boundaries which had 


been once fixed, separating his land from those owned by the adjoining pro- 
prietors, both above and below him, were no lenger to be seen, and that said 
adjoining proprictors, though amicably requested, had refused to fix the limits 
extrajudicially. He therefore prays that they be cited, that after due proceed- 
ings, said limits may be fixed according to law, and a surveyor appointed for that 
purpose. Both of the defendants aver that they have been in the peaceable 
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and uninterrupted possession of ther respective proprieties with metes 
tablished boundaries as they now exist for more than thirty years. They | } 
respectively the prescription of ten, twenty and thirty years. One of ¢ 















fendants, Alexander Latiolais, treating the plaintiff’s demand as a petitory 

tion, has cailed in warranty his immediate vendors, the representatives 

Joachim Arceneauz and Cidalize Arceneauz, widow of Joseph Mouton, 

case of eviction, he, moreover,as a possessor in good faith claims compensation fe 

the improvements put upon the premises. It appears that two surveys 

made in accordance with the orders of the court, for the purpose of determin. = two 
ing the boundaries of the respective tracts. But it was properly ad a by the % 
District Court, that neither of these surveys could be made the basis of a 


judgment, as they were made by starting from certain points and lines ng hi 
previously recognized as boundaries by the parties themselves, and not shown iy 
by the evidence to be true points of departure. Upon the question of pm 





scription we do not find that the evidence establishes a possession of thirty. : a 
years with fixed and recognized boundaries, serving as division lines, which are A 
now apparent, or which could be ascertained with certainty, and in the absence him 
of such ascertained boundaries, the limits should have been fixed in accordance ten 
with the respective titles of the parties. The District Judge considered that “No 
it was the duty of the plaintiff to have established the true lines by proper thet 
evidence, but we think that he would have made out his case for all the pax that 


poses for which the suit was instituted, upon proof that there no longer existed be f 
a fixed or recognized boundary, determining the limits of their respective othe 
tracts. As the surveys appear to be defective we are not disposed to conclude qT 
the parties by a judgment referring them at once to their titles for the ascer- that 
tainment of a boundary, but we think the report should have been rejected cote 
and a new survey ordered, and in the event that no recognized boundary cn ues 
be traced, division lines should be marked out by a reference to the respective ou 
titles of the parties, a result which it appears might have been attained, asin pro 
the united tracts there appears to be a sufficient quantity of land to give bave 





each the respective proportions called for by their titles. has 

It is ordered, that the judgment appealed from be reversed, and that the mor 

case be remanded for further proceedings according to law, and in conformity iH 

with the foregoing opinion, the costs of the appeal to be paid by the appellee 9 jn jg 
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W. S. Donnett v. W. H. Parrorr & Wirz. | ad 

: or 

Where plaintiff applied for a new trial, on the ground that the introduction of his letters and at “2 rece 

count sales, to prove facts specially pleaded, of which facts those letters and accounts were the E li 
best and most direct evidence, had taken him by surprise, Held: that the new trial was proved e j 

refused. y oDy: 


PPEAL irom the District Court of St. Landry, Dupré, J. | thw 

J. E. King, for plaintiff and appellant. Martel & Hardy, for dete at 

ant. a inn 
Bucuanay, J. This case is before us upon a reconventional demand of # of. 


Parrott for cotton (181 bales) sold by plaintiff, as factor, and the proceeds £ 
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Pt . he has not paid over. The judgment of the court below is in favor of ‘ 
| Parrott for $6,836, based upon account sales of 60 bales, of date Janu- P4880? 
| ary 19th, 1854, of 80 bales, of date 25th February, 1854, and an acknowledg- 
ment of plaintiff in a letter dated 20th February, 1854, of the receipt of 41 
| fales per steamboat Red River, of which he does not appear to have ever fur_ 
nished an account. 

The objections made by appellant to the judgment of the District Court are 
two-fold : 

ist. That Mrs. Parrott only claimed a judgment against him for $1,000, 
and cannot recover more than she demanded. 

94 That it is not proved the cotton sold and received by him, as proved 
by his account sales and letters, was Mrs. Parrott’s cotton, the correspon- 
dence being carried on with Mrs. Parrott’s husband. 

L Itis true that M/rs. Parrott alleges an indebtedness of plaintiff to her 
jn the sum of one thousand dollars; but this is stated in her pleadings as the 
balance due her by plaintiff upon cotton sold by him for her, after crediting 
him with the amount of two mortgage notes of Mrs. Parrott, supposed to have 
been held by plaintiff; and the plea of Mrs. Parrott concludes in these words: 
“Now this respondent prays that the court will decree the said mortgage, with 
the notes it was intended to secure, to be cancelled, annulled and void, and 
that the premises considered, she may have judgment for such balance as may 
be found due to her, after adjusting the account, and that she Aen; have such 
other relief as to justice and equity may seem best.” ° 

The District Judge considered that the proof in the cause did not establish 
that plaintiff was the holder of Mrs. Parrott’s notes at the time he sold her 
cotton, and consequenetly did not allow the notes as a credit, or partial pay- 
ments, in account current; but under the prayer for an adjustment of the ac- 
count and for general relief copied above, gave judgment for the whole net 
proceeds of the cotton, taking the sales of that portion of which account sales 
have been rendered, as a guide in estimating that portion of which no account 
has been rendered. In so doing, we do not find that the Judge has allowed 
more than has been demanded. 

I The answer and plea of Mrs. Parrott allege that she had a large estate 
in lands and slaves at the time of her marriage, the control and management of 
which were secured to her by marriage contract ; and that there were shipped 
to plaintiff more than one hundred and eighty bales of cotton raised on the lands 
and cultivated by the slaves of Vrs. Parrott. In support of these allegations the 
marriage contract and other documentary proof having been first offered, by 
which it was established that Mrs. Parrott had a separate estate, the ietters 
and accounts of plaintiff, were next offered and received without any objection 
orreservation, to establish that her crops had been shipped to plaintiff, and 
received and sold by him. 

In an application for a new trial, the plaintiff complains that he was taken 
by surprise by the effect given to these documents by the District Judge, The 
Judge properly refused the new trial. It is out of the question to pretend 
that the plaintiff could have been surprised by the introduction of his letters 
and account sales to prove the facts specially pleaded, of which facts those let- 
ters and accounts were the best and most direct evidence. The obiter dictum 
of Judge Martin in Skillman v. Leverich, is too broadly worded, and cannot, 
atall events, control the present case. 
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The judgment of the District Court has done justice between these 
There is strong reasons for believing, although the fact is not positively 
that plaintiff was the holder of notes of Mrs. Parrott secured by me ag 
an amount nearly equal to the net proceeds of these cottons at the ¢ 










sold them. He has chosen, as the evidence shows, to use these notes jp order, 

purchase of a steamboat, instead of applying them to the extinguis| An 

his indebtedness to Mrs. Parrott in account current. The plaintiff has that « 

reason to complain that the account should now be closed in a modgof f been 

own choice. ~# cause 

Judgment affirmed, with costs. Wi 

oy pai 
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B. C. Crow and R. Cave v. Mecuanics’ anp Travers’ Bang. 

vor 

It is no part of the duty of a bank to employ counsel, and bring suit upon notes left with ito think 

deposit. resul 

PPEAL from the District Court of Lafayette, Dupré, J. pelle 

M. E. Girard, for plaintiffs and appellants. Swayze & Moore, for de. Ay 

fendants. aa 

Lea, J. The plaintiffs, against whom the defendant had obtained a judg 
ment, in solido, for the sum of $1,677, with seven per cent. interest, from the 

25th of January, 1843, have obtained an injunction against the execution of $9 

said judgment, on the ground, (as they allege,) that with the view of cancel a 

ing and paying said debt, they deposited for collection in the office of said bank éj 

at Opelousas, four notes described in the petition, amounting to more than the bol 

sum due upon the judgment. They allege that the bank is responsible oa 


them in the amount called for by said notes, which should have been collected 
and applied to the payment of said judgment, as said notes must be presumed 
to be prescribed against. Wherefore they pray for an injunction. Assum 
ing all the facts set forth in the petition to be true, they do not establisha 
cause of action sufficient to justify the granting of an order of injunction. A 
deposit of notes in a banking institution, (in the absence of any special com 
tract specifying distinct obligations,) only imposes upon the bank the duty of 
receiving the money if paid, and if not paid, of making such demand of pay- 
ment and causing to be given such notices of demand and non-payment, s 
might fix the liability of the different parties to the notes. 

It is no part of the duty of the bank to employ counsel and bring suit up 
notes thus left upon deposit. 

It is the business of the owner of the notes, in such cases, to bring suit upm 
them himself, if he thinks it to his advantage to do so, but he cannot holds ~ 
mere depositary liable for a non-performance of acts which he should haves 
tended to himself. 

It is not alleged that the depositors have lost their recourse against any of 
the parties to the notes, otherwise than by the alleged failure of the bank #~ 
institute: suit thereon, whereby (as the plaintiffs allege in their petition) “said 
notes must be presumed to be prescribed against.” 

The liability of a mere depositary with authority to receive, is very different 
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- ‘i that of a collecting agent, to whom an assignment has been made for the 


Crow 


3 ° sof collection. The plaintiffs are entitled to plead in compensation of Mecuamics’ Baxx 


the judgment against them, such sum or sums of money as may have been 

 geceived by the bank and have not been paid over to the plaintiffs, or their 
qrder, or otherwise accounted for. 

An examination of the evidence has brought us to the same conclusion as 

that of the District Judge: that the execution was credited with all that had 

heen received by the bank, and that the injunction was sued out without proper 

cause or just foundation. 

We have been asked, in any event, to amend the judgment in favor of the 
plaintiff, by reducing the rate of interest allowed from the date of the injunc- 
tion, from ten to eight per cent., that being the highest rate of interest allowed 
bylaw. This application rests upon the authority of repeated decisions which 
we do not feel at liberty to disturb. See 9 An. 11; also8 An. 441, with ref- 
erences. 

The defendant has also asked for an amendment of the judgment in their 
favor, allowing twenty per cent. damages, as provided by the Act of 1831. We 
think a proper case is presented for the allowance of damages. As the general 
result of these alterations will be to increase the judgment in favor of the ap- 
pellee, the appellants should pay costs. 

It is ordered, that the judgment appealed from be amended; that the in- 
junction herein obtained be dissolved and set aside, and the Sheriff ordered to 
proceed with the execution of the judgment according to law. It is further 
ordered, that the defendant do have and recover of the plaintiffs, Basil 0. 
Crow and Robert Cade, with Benjamin P. Paxton, the surety on the injunc- 
tion bond, in solido, the sum of $200, as damages, together with one per cent. 
additional interest on the amount of the judgment enjoined from the date of 
the injunction to the dissolution of the same, and that plaintiff pay costs in 
both courts. It is further ordered, that, except as herein amended, the judg- 
ment gppealed from be, in other respects, affirmed. 
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Latrier, Administrator, v. Prupent Racwat. 


The only persons who have an interest in opposing the submission by an Administrator of any of 
the interests of a succession, to arbitrators, are the heirs and creditors. 


PPEAL from the District Court of Nachitoches, Chaplin, J. 

J. G. Campbell, far plaintiff. Hamilton & Chaplin, for defendant and 
appellant. 

Core, J. This appeal is taken from a judgment of the lower court, homolo- 
gating the award of the arbitrators in relation to the matters in dispute be- 
tween the parties, plaintiff and defendant. 

On the 25th of April, 1854, the plaintiff, acting in the capacity of adminis- 
tor of the succession of Dominique Rachal, father of the defendant, and Pru- 
dent Rachal, the defendant, entered into an agreement to submit the case 
then pending between them to judicial arbitrators. 

The arbitrators selected accepted the trust, and were qualified on the 19th 
July, 1854; and on the 4th of June, 1856, they rendered their award. 

On the 27th of August, 1856, the plaintiff applied for a rule on defendant, 
to show cause why the said award should not be affirmed and made the judg- 
ment of the court. 

The defendant answered and urged several objections to the homologation of 
the award, which will be considered in their order: 

Ist. “That the administrator being without interest, could not submit the 
matters in dispute to an arbitration.” 

The only parties who have an interest in opposing the right of an adminis- 
trator to submit any interests of the estate to arbitration are the heirs and 
creditors. In this case, it does not appear that the estate is insolvent, and no 














" opposition has been made by the creditors to the submission to arbitratiy 
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the lawsuit that existed between the parties, and there is an admission jy 
record that “the widow and heirs of Dominique Rachal approve and ¢ 
the submission and award made in this case, and desire that the same he 
mologated.” 

Although then, it should be conceded, that administrators have no 
submit to arbitration the interests of the estate they may administer, 
such prohibition is intended to protect the right of parties interested, 
sions thus made are not absolutely null, and their want of authority may} 
cured by the acquiescence and ratification of the parties represented by then, 

In the case of Delabigarre v. Second Municipality, 3 A. 238, it was held 
that when an executor had compromised a claim of the succession without hg. 
ing been authorized by the court, the heirs alone could take advantage of ty 
omission. 

2d. “That after the as had been entered into, the plaintiff Violated 
it by filing an amended petition.” 

This amendment made no change in the issue, and was really advantageog. 
to defendant, for it set forth minutely the items of his account that would): 
opposed. It does not appear there was any objection made to the filing of the 
amended petition. The amendment and submission were both filed on the 
same day, but the former appears from the minutes to have been filed first 
order of time. 

Besides, defendant was often present at the sessions of the arbitrators, and 
J. B. Smith, one of the arbitrators, was also his counsel in the cause, whid 
was submitted to arbitration, and 4. H. Pierson; who was’ the counsel of plain 
tiff, was the other arbitrator. 

It is reasonable to suppose that the filing of this amended petition was dom 
with the consent of defendant, or at least, that he agreed it should be cm 
sidered by the arbitrators in their examination of the rights and liabilitied 
the respective parties. 

3d. ‘That the said award was to be filed on or before the 15th November, 
1854, whereas it was only filed on the 4th of June, 1856, and that the arbite 
tors had no right to extend the time.” 

There were several motions for extension of time made by the .arbitraton 
and counsel of the parties, during the progress of the sessions of the arbitte 
tors, and on the 16th of May; 1856, the following agreement was filed ® 
court : 

“In this case it is agreed by the undersigned, arbitrators and counsel, tit 
the time of rendering their award shall be extended to the 16th day of Jum” 
1856, and that all questions that have to be settled by the court and the home 
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logation of the award, be heard and decided by the court in chambers, reservilg 
the right of either party to oppose the award, as if this agreement had "" 
been made, and with the right to appeal from the judgment of the court, a 
this judgment had been rendered in open eourt ; they move the court to a 
tend the time according to this agreement. a 
Signed on this 15th day of May, 1856. a 
(Signed) A. H. Piersox, ¥ 

Arbitrator and Cou 

Joun B. Smrru, 

Arbitrator and 
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A 
> The following order was made on the 16th May, 1856: Larrime 
4 » “Jp this case on agreement filed, it is ordered that the time allowed the ar- — gacmat. 
: ‘bitrators to render their award be extended until the 16th day of June, 1856,” 







| The award was filed on the 4th of June, 1856. The evidence also shows a 
that defendant was often present at the sessions of the arbitrators, and never °. 
‘ to the extension of time ; besides his counsel agreed to the same, and ~ , 







it is proved, that defendant considered J. B. Smith as acting as counsel, and 
also as arbitrator, up to the time of rendering the award. 

Itappears also, that defendant was cognizant of the extension of time, and 
made no objection. 

4th. “That defendant was not notified of the time and place of meeting, 
nor was he afforded an opportunity of presenting all of his evidence.” 

The testimony establishes that he was often present at the meetings of the 
arbitrators. J. B. Smith testifies that although not positive, he “believes 
he (defendant) was present at the session before the award was signed.” 

A. H, Pearson testifies, that “both parties attended their sessions during the : 
uldby Present year, previous to the award.” 
of the The objections of the defendant to the award are strictly technical, and do 
the § Bot touch the merits. 
rst in As we do not consider there is any force in the opposition to the award, the 

judgment must be affirmed. 
8, and It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed 
which with costs. 
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ties of Snoemaker v. H. & L. Bryan. 


Under Art. C. C. 2720, which is held to apply to all persons except menial servants, the right of ac- 
mbet, tion of a pilot, who has been discharged ‘without any serious ground of complaint,” for his 
btn wages for the full term for which he was employed, accrues immediately upon his discharge, and 
the prescription of one year against his éuié will commence when the right of action has accrued. 


res PPEAL from the District Court of Natchitoches, Chaplin, J. 
el Hamilton & Chaplin, for plaintiff. J. B. Smith, for defendants and ap- 
dF vcllants. 


Sporrorp, J. The plaintiff sued the defendants, owners of the steamer 
that Belle Gates, for twenty-one hundred dollars, alleged to be the balance due him 
yams Tf his wages as pilot on the said steamer. He had judgment and the defen- 
om 1 dants have appealed. ° 
The prescription of one year was pleaded and is applicable to the case, the 

54 Wages of officers, &c., of vessels being governed by that prescription. C. C. 
8499 §6. 

The plaintiff has alleged and proved a contract for a certain time, to wit: for 
the season, beginning in January and ending on the Ist September, 1855, dur- 
ing which, the defendants agreed to employ him at a certain salary, as a pilot 
upon the Belle Gates, in the Red River trade. He also answered that “before 
the'end of the season, the defendant, Leon Bryan, took the said boat up the 
| Arkansas River, and discharged petitioner without any just cause whatever.” 
The time when the boat was taken out of the Red River trade, and when this 


88 




















698 
SHosMAKER 
v. 
Baryax. 








SUPREME COURT OF LOUISIANA, 


alleged discharge, therefore, took place, is fixed by one of the plainti 
nesses in themonth of March, 1855. “If, without any serious ground 
plaint, a man should send away a laborer whose services he has hired fors 
tain: time, before that time has expired, he shall be bound to pay to such Ih 
er the whole of the salaries which he would have been entitled to recg} 
the full term of his services arrived.” C. C. 2720. 

This artiele-has been held to apply to all persons, except menial 
who hire out their services for a fixed period, as for instance, clerks, att 
at-law, employed by an insurance company for the vear, at a salary, super 
tendents of cotton presses, agents employed to assist the claimant of an j 
in recovering it, &¢., ke: Orphan Asylum v.. Mississippi Marine fh 
Company, 8 La. 181; Beekman v. New Orleans Cotton Press, 12 La, 
Angelloz v. Rivollet, 2 Ann: 652 ;. Lautigue v.. Peet, 5 Rob.. 91; Daa 
v. Hewit, 11 Rob..290: 

And it is well settled that when there is a discharge of the employé as ish 
leged in this case, without any serious ground. of complaint, the salary stipe 
lated for the whole term becomes due, and the right of action therefor accrues. 
immediately upon the discharge.. Sauborne v. Orleans Cotton Presa, 5 a 
860; Shea v. Schlatee, 1 Rob. 319. 

The plaintiff’s salary for the season,.therefore, fell due in March, 1855, whe 
he was discharged. And prescription commences to run when a right of ap 
tion accrues. The citations in this suit were not served until the 21st. August 
1856. The term of prescription was then complete, as there had been noin 
terruption in any of the modes pointed out in Article 4500 of the Code. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed, and that there be judgment for the defendants, with costs in both 
courts. 
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Succession or Brrr, Deceased—Opvosition of Goopman et ab. 


A sale made by two of three parties, of their interest in a commercial co-partnership, to the thin 
partner, does not deprive the creditors of the partmership of their privilege upon such eles 
of the partnership as may be found in the succession of the latter partner, the vendee, atl E. 
death. 


PPEAL from the District Court of Rapides, Ogden, J. 
M. Ryan, for the administrator. Hyman & Cazabat, for the opposing 
creditors and appellants. 

Merrick, C. J. This case presents the single question, whether or not te” 
sale made by two out of three of these partners of their interest in a commer | 
cial co-partnership, to the third partner, deprives the creditors of the ai 
ship of their privilege upon such effects of the partnership as may be found” 
the succession of the latter partner, the vendee, at his death? 

Article 2794 of the Civil Code, declares that “the partnership propert 
liable to the creditors of the partnership in preference to those of thei 
ual partner ; but the share of the partner may, in due course of law, be 
and sold to satisfy his individual creditors, subject to the debts of the pa 
ship; but such seizure of legal operates as a dissolution of the partne 
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"Ibis now incumbent upon the party who maintains the loss of the right thus 
. expressly granted, to show some provision of law extinguishing the privilege 
" jnthis case or excepting it from the operation of the general rule. None such 
~ jas been pointed out. 

Article 8244 declares that privileges are extinguished by the extinction 
of the thing subject to the privilege ; by the creditor acquiring it; by the ex- 
| tinction of the debt which gave birth to it; and by prescription. In the case 
af the vendor of movables, he retains his privilege so long as the goods re- 
main in the possession of his vendee. 3184, 3194, 3230, C. C. 

Beyond these express provisions of law we are not aware of any enactment 
bearing upon the question before us. 

On general principles, we think it oughtnot to be in the power of the part- 
ners by arrangements among themselves to defeat the rights of their creditors, 






4st 


isa & ‘bat that so long as the partnership effects remain in the possession of any of 
stipe the partners, they must be held subject to the privilege of the creditors 
crus § of thepartnership. The rights of the creditors of a partnership would be too 
5 la precarious if they might be defeated by the sale of one or more of the part- 
“8 ers of his interest in the partnership to his co-partners. The law has not said 
when § that they shall lose their right of preference by such change in the number of 
of ap the members of the firm, and we cannot decree what the law has not ordained. 
gus, Id quod nostrum est, sine facto nostro, adalium tranaferri non potest. 
10 in- It is, therefore, ordered, adjudged and decreed, by the court, that the judg- 
ment of the lower court be avoided and reversed, and that this case be remanded 
oided to the lower court for a new trial, with directions to allow all the claims of D. 
both § Goodman & Co., as privilege claims upon such of the partnership effects of 
Jmac Beer & Co., or their proceeds, as may be found in the hands of the ad- 
ministrator of the said succession of J. Beer, the appellees paying the costs of 
the appeal. 
I. 
e third 
effects 
atte | £. Jonxyson & Hussanv v. P. Broopworta—B. Totepano & Tay or, 
Intervenors and Appellants. 
The unpaid vendor of a slave sold by private act unrecorded, may enforce the implied dissolving 
condition against his vendee, to the prejudice of the mortgage creditor of the latter. 





PPEAL from the District Court of Natchitoches, Chaplin, J. 
H. Safford, for plaintiff and appellee. J. B Smith, for defendent. J. 
. Campbell & A. H. Pierson, for intervenors and appellants. 

Srorrorp, J. It is agreed that the main question to be here solved is this: 
When the vendee of a slave, holding by private act unrecorded, has mortgaged 
the slave to a third person by public act duly registered, can the unpaid vendor 
enforce the implied dissolving condition against his vendee, to the prejudice of 
the mortgage creditor of the latter? 

* The principles which, in our opinion, must control the decision of this ques- 
tion are embodied in a few articles of the Civil Code. 


| Here the privilege is given the creditors of the partnership by express law. eg ng oP 
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“The dissolving condition is that which, when accomplished, opera 4 
obligation had not existed. It does not suspend the execution of the a , 


tion ; it only obliges the creditor to restore what he has received, in ¢ 
event provided for in the condition takes place.” C. C. 2040. 





“ A resolutory condition is implied in all commutative contracts tot 
fect in case either of the parties do not comply with his engagements ; . 
this case the contract is not dissolved of right; the party complaining of i 
breach of the contract may either sue for its dissolution with omens i 
the circumstances of the case permit, demand a specific performance.” @ § 
2041. 

“Tf the buyer does not pay the price, the seller may sue for the dined 
of thesale.” C. C. 2539. 4 

“ Obligations are extinguished ° . ° ° by the effect al 
dissolving condition which has been explained in the preceding chapter.” @ 
©. 2126. 4 

“Such as only kote a right that is suspended by a condition, and may be . 
extinguished in certain cases (in the Frinch text,ow résoluble dans certains am 
ou sujet @ reecision) can only agree to a mortgage subject to the same condi 
tions, and (ow) liable to the same extinction.” C. C. 3268. ‘ 
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Our jurisprudence upon the topic of the resolutory condition in commute) 
tive contracts, so far as it has gone, is believed to be lucid and consistent—” 
Little remains to be said upon that branch of the subject which has been 
fathomed and expounded, in a few terse paragraphs, by the clear intellect ofthe 
late Judge Martin. In Morteev. Roach’s Syndic,8 L. R. 83; this learmal 
Judge, as the organ of the court, remarked: “ A sale is a synallagmatic contrag 
which imposes on the vendor the obligation of delivering the thing sold ant 
requires of the vendee the payment of the price. In the case of reciprocal” 
obligations, the party who does not perform his part of the engagement, am 
not avail himself of any rights resulting to him from the contract; come 
quently, the other party may demand the rescission of the contract from the 
defaulting party. 

“The insolvent debtor not having paid the price was not the absolute owner 
of the slaves; and his right to the property was therefore not indefeasible, 

“The cession or surrender of the insolvent debtor’s rights could not, amt 
did not, change the character and nature of those rights. They remained th 
the same ; for the debtor could only cede the rights he had, and in the conte” 
tion they were at the time. What was conditional and defeasible in his handy 
did not become absolute and indefeasible in the hands of his creditors, Tt 
plaintiff did not not contravene the order staying all proceedings against te 
person and property of the insolvent, by exercising his right (to sue for the” 
dissolution) against the syndic. j 

“The slaves in controversy, not being the absolute property of the ¢ 
debtor, and his defeasible right to them being annihilated by the resciss 
the sale, it follows that they make no part of the property surrendered; 
their price cannot be diminished, or they in any manner held liable by the 
of the insolvent’s estate, for the costs and charges of the concurso.” See 
upon the general subject. Canal Bank v. Copelond, 15 L. R. 76; ' 
Ocean Insurance Company, 19 L. R. 28; Fulton v. Her Husband, 7 Rob." 

* Ohwetien vy. Richardson, 6 Ann. 2 ; Shields v. Lafon, 7 Ann. 1351. 
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Be Seek ttis contended in the present case that the sundae condition, to be ome 
ive against a mortgagee of the vendee, is required to be notified to the Buoopwoars. 
public by a registry of the act of sale, before the mortgage by the vendee is 
registered. No judicial authority is quoted for such an opinion. No law is 
tited which, in our judgment, refers in terms or by clear implication to such a 
necessity. 

Registry laws are artificial rules, the creatures only of positive legislation. 
As they tend to multiply forms in the transmission of property, and to restrict 
the natural right of man to do what he will with his own, they have seldom, 
if ever, been extended by judicial construction to cases not within their plain 
and obvious intendment. 

It is true the vendor of an immovable or slave only preserves his privilege 
as against third persons by recording the act of sale. C. C. 8238. But it is 
jmpossible to confound the resolutory action with the vendor’s privilege. The 
former is not a mere appendage of the latter. Itisa distinct substantive, and inde- 
pendent right or remedy. ‘Le vendeur en effet, ayant ici deux droits distincts; 
gelui d’agir pour son payement, en créancier privilégié et non en créancier 
ordinaire, puis celui de reprendre la chose si on ne le paye pas, la perte du pre- 
mier le réduit sans doute 4 n’avoir plus que le second, mais il a toujours ce 
second: il n’est plus que créancier ordinaire, au lieu d’étre créancier privilégié ; 
mais il est toujours créancier, il est toujours vendeur non payé, et il peut dés 
lors faire résoudre la vente.” 6 Marcardé, p. 289, C. N. 1656. 

The fact that the lawgiver has said that registry shall be essential to the 
preservation of the vendor’s privilege upon immovables and slaves, and has 
not said that the same formality shall be necessary to preserve the right of de- 
manding a dissolution of the sale for non-payment of the price, implies that 
registry is immaterial to the existence of the latter right. Qui dicit de uno 
negat de altero. 

The argument is substantially the same under our Code as under the Napoleon 
Code, for the articles relative to both remedies and to the necessity of inscription 
to preserve the vendor's privilege, are borrowed from the latter Code. So clear 
was it under the French Code, that the loss of the vendor’s privilege, for want 
of registry or other cause, did not involve a forfeiture of the vendor’s right to re- 
sort to the dissolving condition, that there seems to have been no dissent upon 
this point for more than forty years among the French tribunals and commentators. 
See Persil (Art. 2103) Duvergier (vente I. 551,) Duranton, (XVI. 362,) Trop- 
long (Hyp. I. 222,) Toullier (VI. 577,) and the numerous arréte of various 
tribunals cited by Marcadé, (loc. cit.) When jurists of a race so much ad- 
dicted to theoretical speculation, and so little addicted to reverence for each 
other’s opinions, draw a conclusion from the Code in which they unanimously 
concur, we may, perhaps, set it down for an obvious truth. 

The policy of the law has long been a matter of discussion in France. But 
it was never supposed there that it was competent for the tribunals of justice 
to supply what was thought by many to be a defect in the law, giving rise to 
eccasional hardships. The legislative branch of the French government was 
often appealed to for a reform in this particular, but, for a long time without 
success, Recently the experiment has been tried, and by Art. 7 of the Trans- 
ctiption law of the 23d March, 1855, it was declared that the resolutory action 
eitablished by Art. 1654 of the Napoleon Code cannot be brought, qfter the 
vendor's privilege is extinguished, to the prejudice of third persons who have 
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acquired rights upon the immovable under the vendee, and have comg 
the laws prescribed for the preservation of such rights. 

The Legislature of Louisiana has not yet seen fit to impose such a jj 
upon the exercise of the resolutory action with regard to immovableg 
slaves. The dissolving condition for non-payment of the price stands yj 
as it stood in France before the law of the 23d March, 1855, a condition 
independent of the vendor’s privilege, coéval with and parcel of the 
of sale itself. The vendee takes the property subject to the condition in & 
of his unpaid vendor; as there is no law requiring a registry to preserye he 
condition, it follows, according to Art. 3268 of the Louisiana Code, that i: 
vendee can only mortgage the property, subject to the same condition ; 4 
general rule of logic and justice, nemo plus juris in alium transferre pote 
quam ipse habit being unqualified in this respect, by any arbitrary Tule im. 
posed by the Legislature, the third person who accepts a mortgage from 
naked possessor without a recorded title, and afterwards finds it ousted by the 
effect of the condition on which alone his mortgage had been enabled togs 
quire possession, has only himself to blame for not having required an exhil 
tion of his mortgagor’s title and receipts for the price. If he suffers, he pays 
the penalty of his own heedlessness in taking a mortgage upon an immovabk 
or slave from one who displayed no other proof of unconditional a 
than possession merely. 

We do not perceive that our laws with regard to the registry of salesafied 
the present question. Those laws were designed to protect creditors of ani 
purchasers from vendors against the unrecorded claims of sous-seing pritt 
vendees and those claiming under such vendees. If the sale of the slaves 
question from the present plaintiff to Portevint Bloodworth is to be considerd 
null and void, for want of registry, as to persons claiming under Bloodworth 
who are certaily third persons, then his mortgagees, the opponents B. Toledang 
é& Taylor, have accepted a mortgage a non domino, and are in a worse plight 
than we take them to be with a mortgage from one who was the owner subjed 
to the dissolving condition. 

The laws relative to the registry of mortgages are also, in our view, foreigt 
to the subject before us. 

Something has been said about the danger of leaving this tacit right umm 
stricted by a registry law. Upon this point it is possible that opinions may 
differ. It suffices for us to say that, when statutes are free from ambiguily 
and absurdity, we are not called upon to investigate theirexpediency. Underage 
government of written laws, the judiciary is but the interpreter of the legislative 
will. The reform ofthe law, the redress of public grievances flowing logically fram 
existing statutes, are high prerogatives which belong to the Legislative domain 

We deem it proper, however, to observe that we do not think such injuriow 
consequences as some of those which have been surmised can result ine 
law as it now stands. 


The prescription of five years under Art. 3444 of the Civil Code will prota . 
the third possessor of a slave against an action of this character; slaves bought 
in other States of the Union are not bought subject to the dissolving condition” 


hee 


which is peculiar to the civil law ; and movables are unaffected by the doe 
of this case. Such property being governed by distinct regulations 
preclude it from being followed into third hands by the dissolving condition 7 
Upon the other points raised by B. Toledano & Taylor, the opiate 
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this case, we also concur in the opinion of the District Judge. The interve- _ Jounsox 
~gors contended that the vendee P. Bloodworth assigned to his vendor, the Brcopworrs, 
iff his share of James Bloodworth’s succession in payment of the slaves, 
2 and that her neglect to notify the administrator of that succession of the trans- 
fer, was the cause of her having lost the price. 
The evidence shows that this was only a mode of payment left to the option 
of the vendee, ‘who bound himself to pay in cash if the amount was not re- 
sled to the plaintiff from the source indicated; but that, before entering into 















ae 





ete § © theact of the purchase, the vendee had put it out of his power to pay the 
it the plaintiff in that'mode, by assigning all his interest in the succession of James 

4 d : ' : 
; the Bloodworth to Moses Greenwood & Co., who have been made parties to this 
vial § suitand claim the benefit of the assignment, and that no diligence by the 


oe 


phintiff could have enabled her to get the priority of Moses Greenwood & Co., 
beeause they notified the administrator of the assignment to them before P. 
Bloodworth bought the slaves in question, 

It is, therefore, ordered and decreed, that the judgment of the District 
Court be affirmed with costs. 

It is, further ordered and decreed, that this opinion and decree be for- 
warded to the clerk of the Supreme Court at Alexandria, in order that the 
same may be there filed, and notice thereof given in conformity with the 
agreement of the parties on file. 

Merrick, C. J., dissenting. I am not able to concur in the decree pronoun- 
ced by my colleagues in this very important case. 

The plaintiff Lreline Johnson and her brother Poiterint Bloodworth, were 
children and heirs of James Bloodworth deceased. On the third day of March 
1853, at the succession sale of James Bloodworth, deeeased, the plaintiff bought 
the two negroes in contreversy, Henry and Epraim. Sometime between the 
13th day of May, and the Ist day of October, of the same year, the plaintiff 
through the agency of her husband executed an act under private signature 
in these words, viz: 

“It is agreed between Pottevint Bloodworth, jr., and Francis Johnson, rep- 
resenting his wife, Hveline Johnson, that Poitevint Bloodworth, jr., shall re- 
ceive from the estate of Col. James Bloodworth \ate of this parish, deceased, 
the slave Henry, a negro man aged about thirty-eight years, for the price of 
fourteen hundred dollars, and the slave Ephraim, a boy about nine years, for 
the price of five hundred dollars, and account to the estate for these respective 
sums, out of the share coming from said estate to him, the said Poitevint, and 
if so much shall not come to him, he is to pay the balance in cash. The said 
slaves have been delivered to the said Poitevint, and he hereby acknowledges 
possession of the same. 

Narcnirocues, (Signed.) P. BLoopwortn, 

Attest— F. Jounson. 
Ross E. Burke, 

This act was never recorded either in the mortgage or notarial records of the 
Recorder's office. On the 8th day of May, 1853, P. Bloodworth being indebted 
to Moses Greenwood & Co., $2,229 55 and interest, by note, transfered to them 
4s much of his interest in his father’s succession as would be sufficient to pay 
said note and interest, and authorized and required the administrator to make 
payment to the holder of the note. This act was recorded in the mortgage re- 
cords, and notified to the administrator soon after its date, and in consequence 
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thereof, Moses Greenwood & Co., were placed by the administrator on 
bleau as assignees of the interest of P. Bloodworth, jr., in the suece 
James Bloodworth deceased. On the 29th day of June, 1853, P. 5 
being indebted to B. Toledano & Taylor, in the sum of $7,500, among 9 
property, mortgaged these two slaves, then in his possession to them, to 
the said sum of money, describing the slaves in the act of mortgage ag 
ted by him from James Bloodworth, deceased. This mortgage was 
on the 6th day of July, 1853, in the proper registry of mortgages. P, 
Bloodworth, jr., died about the middle of October, 1853. The slaves wer 
ventoried as belonging to his estate against the protest of plaintiff’s hy 
her agent. The succession of P. Bloodworth, jr., is insolvent and adminj 
by a syndic. Be 
It is evident, that were the plaintiff to claim the price of the slaves ig ‘ 
concurso, she would be defeated by the recorded mortgage of B. Toledangs® 
Taylor. To obviate this difficulty, she has brought suit against the : 
and alleged the sale to P. Bloodnorth, jr., and averred that the price hasm 
been paid, and praying a rescission of the sale under Art. 2539 of the Civil God 
C. Toledano & Taylor intervened in the suit, and among other things ayer i 
that they have a better right to be paid out of the funds in the hands of ¥ 
administrator than Moses Greenwood & Co., and prayed that the plaintiffs ‘i 
mand be rejected. iz 
It does not appear that the plaintiff ever notified the administrator of 
transfer of Poitevint Bloodworth’s interest in the estate to her. Indeed, it 
not appear, but the transfer to Moses Greenwood & Co., may have been made 
before that to the plaintiff. The question is presented, whether the vender 
who has not recorded either in the notarial or mortgage records of the Re 
corder’s office, the act of sale executed by him under private signature, am 
maintain an action to dissolve the sale as against mortgage creditors who haw 
in good faith, had their mortgages recorded in the proper office against the 
vendee. i 
The case does seem to have been decided by our courts, and we are left 
such conclusions as may seem most in consonance with the spirit of our lege 
lation. A similar question arose under the Napoleon Code in France, and fF 
a time raised doubt and discussion, but has been decided in several cases in the 
affirmative, and those decisions seem to meet the assent of those French jurist 
whose writings for the present, at least, seem to possess the weight of authori, 
These decisions, however, are not authoritative expositions of the law form 
and they are to be followed only when their conclusions are supported by ree 
son, and do not conflict with our own laws and the general policy of ouraje 
tem of jurisprudence. : 
They rest in substance upon the following propositions : 
Ist. That the faculty of dissolving the sale upon non-payment of ee 
is in the nature of a condition. 
2d. That the vendee cannot transfer to another a greater right than he 
self possesses. pa 
In developing these principles Toulier says, ‘‘ Ces principes sont confor 
a lexacte justice, et les tiers qu’ils blessent n'ont pas raison de s’en plat 
car avant d’acquérir ou de prendre pour hypothéque des biens qui n’appam® 
naient pas incommutablement 4 celui avec lequel ils ont contracté, ils pm 
vaient et devaient s’assurer du titre en vertu duquel il était propriétaire” { 
Toul. No. 577. 
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3 ‘Duranton remarks after commenting upon the pactum commissorium of the 
Roman laws, ‘Mais chez nous en l’absence méme du pacte commissoire et Buoopwoars, 
<a ue le vendeur ait Suivi la foi de l’acheteur, en lui faisant terme s’il s’agit 


‘dimmeubles, et que l’'acheteur ne paie pas au terme convenu, sans avoir juste 
equse de s'y refuser, le vendeur peut demander la résolution du contract, et 
par suite, revendiquer les immeubles qu’il a livrés si la résolution est pro- 


Zz 


noncee. 
Etson droit 4 cet égard n’est pas restreint 4 la personne de l'acheteur et 


de son héritier seulement ; il est écrit sur la chose et la suit en quelque main 
quelle passe tant qu’il subsiste. L’acheteur lui-méme n’a pu la transmettre 4 
autres (Art. 2182), ni ’hypothéquer (Art. 2125), que sous affectation du 
droit du vendeur, qui n’a vendu et livré que sous la condition qu’il serait payé 
du prix; nemo plus juris in alium transfere potest quam ipse habet. Ce point 
quia fait @abord quelque difficulté, n’en fait plus aujourd’hui que maints 
arréts ont confirmé cette doctrine. C’est 4 l’acheteur d’un immeuble qui le 
recoit d’un autre acheteur, a se faire représenter les quittances de celui-ci ; et l'on 
yoit tout de suite que le défaut de représentation de ces quittances peut donner 
une juste crainte 4 Yacheteur d’étre troublé dans sa possession, et par consé- 
quent le droit d’invoquer la disposition principale de I’ Art. 1653, que nous 
yenons d’expliquer. Le vendeur peut donc agir contre le tiers, et il le peut 
méme directement sans avoir besoin de faire prononcer préalablement la ré- 
solution du contrat avec l'acheteur; mais il faut mettre ce dernier en cause, 
pour établir que le prix n’a pas été payé et que le vendeur n’a pas été satisfait 
de quelque autre maniére.” 

Are the reasons adduced by the writers of the French law, such as ought 
to control the decisions of our courts? If it were not for the provisions of our 
law, in regard to the registry of mortgages and conveyances, and the classifi- 
cation of the dissolving condition with privileges, there would be no great 
difficulty in following the French decisions, and in answering the question in 
the affirmative. We may assume, that the policy of our law, is, as far as pos- 
sible, to assure the vendee, mortgagee, or privilege creditor, who holds by re- 
corded title, in possession of the right, thus made known to all the world. There 
is the more necessity for this, because a very large portion of the property of 
the citizens of the State consists in slaves, which are regarded as immovables, 
although they are subject to frequent changes of place, and ownership; and 
much of this kind of property has been brought here from other States of 
this Union, and much held under acts under private signature, and there is not 
that facility of ascertaining the former proprietors, nor whether some former 
proprietor may, as in the case of landed estate, not remain unpaid. In 
France, where land alone is held by many writers to be subject to a dissolution 
of the contract of sale for the non-payment of the price, in the hands of the 
third possessor, and where the population is much more permanent, and 
changes of proprietors much less frequent than our own, there is, correspond- 
ingly, much less inconvenience resulting from the rule, than there would be 
with us, and yet even the legislative department of that country has been 
compelled to interpose and correct what their courts have virtually held to 
be a casus omissus, and to supply by new enactments the evils resulting from 
the interpretations of their courts. 

The Art. of the Code, upon which this action is based, applying equally to 
immovables, movables and slaves, is in these words: “If the buyer does not 
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pay the price, the seller may sue for the dissolution of the sale.” ©, @) 
See, also, 2040, 2041, and 2042. If it is not controlled by other leg 
the action must be held to be well founded. The following Articles 
Civil Code, may be considered as having some bearing upon the const 
to be given to the foregoing Art. (viz), Art. 2242. ‘Sales, or exchange 
real property and slaves, by instruments under private signature, are 
against bone fide purchasers and creditors, only from the day on which 
are registered in the office of a notary, or from the time of the actual delign 
of the things sold.” Art. 2417. “The sale of any immovable or slaves 
under private signature, shall have effect against the creditors of the p 
and against third persons in general, only from the day such sale wag 
tered in the office of a notary, and the actual delivery of the things soldi 
place. But this defect of registering shall not be pleaded between the partis 
who shall have contracted in such act, their heirs or assigns who are as eff 
tually bound by a sale under private signature, as if it were by public act” 
Art. 8216 declares, that the vendor of a slave, has the privilege upon tie 
slave, for the payment of the price. Art. 3238, is in these words: “Ty 
vendor of an immovable or slave, only preserves his privilege on the objed 
when he has caused to be duly recorded in the office for recording mortgages 
his act of sale, in the manner directed hereafter, whatever may be the 
due him on the sale.” Art. 3314, “ Conventional mortgage is acquired only 
by consent of the parties ; and judicial and legal mortgages, only by theeffed 
a judgment, or by operation of law. But these mortgages are only allowed it 
prejudice third persons when they have been publicly inscribed on recon ma 
kept for that purpose, in the manner hereafter directed.” Art. 3315. “By ore 
the words, third persons, used in the foregomg Art., are to be understood a vid 
persons who are not parties to the act, or to the judgment, on which the mot far 
gage is founded, and who hare dealt with the debtor either in ignorance orle 
fore the existence of this right.” 
The Act of 26th March, 1813, provides that all sales &c., which shall noth mm 
recorded, agreably to the provisions of that Act, shall be utterly nall and voll Ar 
to all intents and purposes, except between the parties to the same. The Ad 
of 25th of March, .1810, provides that no notarial act, concerning immovalle 
property, shall have any effect against third parties, until the same shall ham mn 
been recorded in the office of the Judge of the parish, in which such imum Pr 
able property is situated. 2 Moreau’s Dig, p. 286. 7 N. S. 661. These sit 
utes were réenacted in 1855. See Acts 1855, p. 335, and Revised Statutes, 4% 
I think the object of the Civil Code, and the statutes of 1810 and 1818, wa of 










Be FESR ESREREETESE 


5S. 





to secure the vendee, as well as all other innocent persons, against the lata * 
claims of all prior vendors and mortgagees, upon property in the possessiond 7 
; ay to 

any one holding as owner. It is objected, that no one can convey a greallt 
, , . - ae ¥ w 
right to a purchaser than he himself has. The maxim cited, is very frit ’ 
being of universal appreciation. We know in the matter of sale, that the bm ” 
se ve 


fide purchaser, by an apparent title, a non domino, becomes so far ownel, & 
. , . ee. for 

to make the fruits of the immovable his own, and under a short preseripii) br 
‘ ya 7 ae : 

to become the absolute owner, which are certainly greater than his vendor pie) oe 
unrecorded privilege and mortgage. It is not true, wnder our Code, that® 

, slr myer: Es* 

vendee, who has not paid the price, is not the owner of thing, and that, ae 
fore, he cannot convey the property in the thing to another; for, it is ex 


sesse 1, and the same is conceded as to the recorded mortgage over the 
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4 that the sale is considered to be perfect between the parties, and the Jommaca 
asa ty is of right acquired to the seller as soon as there exists an agree- B.oopworts. 
‘pent for the object, and for the price thereof, although the object has not yet e 
heen delivered, nor the payment made, (C. C. 2481,) and after such contract 
the thing sold is at the risk of the buyer. C. C. 2442. Res perit domino, The 
yendor then conveys to the second vendee that which he has acquired, the 
ty of the thing which is not diverted merely because the price is not 
If this be so, the vendor then has only a right to look to the thing as a 
security for the payment of the price. He is under owr Code in no sense the 
owner of the the thing which he has sold. Now, although in strict law, we 
may distinguish between the dissolving condition implied for the non-paynrent 
of the price, by our law, and the vendor's right of preference upon the pro- 
ceeds of the thing sold, yet we think that it was not the intention of the law- 
giver, in the provisions of the Code, in reference to privileges, to draw this 
distinction, and that he included both terms under the general head of privi- 
lege in prescribing the manner in which the vendor could secure his rights. 


jet, For the Articles of the Code prescribing the manner in which the seller may . 
ws obtain a dissolution of the sale, give a right to demand the rescission of the 
sale of movables, as well as immovables. C. C. 2542. And under the title of 
1 only. privileges, under the head “of the privilege of the vendor of movable effects” 
fg & after providing in what manner the vendor may claim a preference on the price 
red it declares, in Art. 3196, that if the sale was not made on a credit, the seller 
cords may even claim back the things in kind, which are thus sold, as long as they 
“By are in the possession of the purchaser, and prevent the re-sale of them, pro- 
od, all vided the claim for restitution be made within eight days of the delivery, at 
mort farthest, and that the identity of the objects be established. 
or be In the next two Arts. the Code treats of the same rizht in reference to goods 
in bales and packages, and household furniture, &c. Now it can hardly be 
rot be supposed, that the compilers of the Code would have devoted three out of five 
1 void Arts., under the head of vendor’s privilege on movables, to the right of ven- 
e Ad dor to reclaim the goods sold for the non-payment of the price, unless they 
wable had considered that right a privilege also, and the maxim qui dicit de wno 
tale negat de alterio is without application to the question before us. If it were a 


ails privilege in the matter of movables, it could not be the less so in the matters 
» stab of immovables and slaves. Hence, when the lawgiver declared that the vendor 
8 of an immovable, and slave, preserved his privilege only by recording his act 


7 of sale, (C. C. 3238,) and that no notarial act, concerning immovabl@property, 
iat shall have any effect against third parties, until the same shall have been re- 
ion corded, (Act 1810,) and when he further declared, that mortgages are allowed 
realee to prejudice third persons, only, when they are recorded, (C. C. 8315,) in other 
from Words, that mortgages shall have effect against third parties, when they are 

5 recorded, it is no forced interpretation to hold that the subsequent bona jide 
vendee or mortgagee, who has recorded his title, will be protected against a 
former vendor or mortgagee, as to the unrecorded title, as well as to incum- 
brances, which have not been made public upon the mortgage records, For the 
party who has dealt with the debtor, in ignorance of the rights of another, is 
to be protected. ©. C. 3315. This view is strengthened by the following 
considerations : 

We may assume that this was the contemporaneous construction of the legisla- 
hon upon the subject, for we cannot but suppose, that innumerable actions of 
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this kind would have been instituted, if it had been supposed they could’ 4 

sustained, for the books are full of cases where the parties have failed (fp 

want of inscription, ) in their actions, to recover a privilege for the price 

the thing sold, and this is the first case brought before this tribunal, in 

an attempt has been made to defeat a recorded mortgage, or the title of a 

Jide purchaser, without notice, by an act of sale not recorded, although it 

been for a long time settled, that a suit to recover the ro did not pera 

party from turning to the action of rescission. 15 L. R. 7 
We cannot suppose, that the Legislature would have poets with so wall 


care the inscription of mortgages and privileges, unless they were to bef” 
sothe avail when so recorded. For example, the recorder of mortgages must _ 
give security, 8357, 3358 and by Art. 3328, it is made the duty of “every” 


notary, who shall pass an act of sale, mortgage, or donation of an immovable 
or slave, to obtain from the office of mortgages, of the place where the immo 
vable is situated, or, where the seller, debtor or donor has his domicil, if ithe 
a slave, a certificate declaring the privileges or mortgages, which may beim 
scribed on the object of the contract, and to mention them in this act, under 


the penalty of damages towards the party who may suffer by his neglectin © 
that respect.” If any former vendor who holds with unrecorded act of sale, haga 
right to rescind the sale, the production of the certificate of mortgages so care 


fully enforced, is of no avail to the purchaser, and the Art. itself, and all the 


abstruse learning and provisions of law, on the subject of the inscriptions and_ 


erasures of mortgages, are absurd and useless. 


It may be argued, a contrario, from Arts. 3360, 3362, 3366, that the thin” 
possessor is only bound to surrender the property when the mortgage has — 


been recorded. And the Act of 1839, p. 194, section 2, in providing that cer 
tain notarial acts, if recorded within twenty days, should not be affected by 
subsequent acts, although recorded first, clearly shows that the Legislatareat 
that time thought that a purchaser or mortgagee, acquired rights against all 
third persons by recording their acts. 

If Arts. 3238, 3314 and the Acts of 1810 and 1813, do not protect the bona 
Jide vendee or mortgagee, against the unrecorded claims of any former vendor, 
then the Art. 3194 and 3196 jn regard to movables, cannot protect the vendes 
of a movable against the claim of any former vendor who may have sold @ 
credit, for these Arts. do not so much expressly limit Art. 2539, as dothe Arts 
and Acts cited in regard to the immovables. A doctrine which would fillow 
business @ommunity with alarm. 

The prescription in the action of revendication of slaves, as against a posse 
sor by just title, and in good faith, is five years. The introduction of the 
principle contended for would leave the property subject to a rescission and 


revendication for five, and perhaps ten years after the maturity of or anuh” 
suceessful attempt to recover the price, a result wholly incompatible with that 


assurance of title intended by the provisions of the Code in regard to pe 
scription. C. C. 2218, 3507, 350s. 


a 
The policy of our law has always been to place property directly a 
merce, and protect the possessor in good faith in his title and property. f 


a 
Gr 


the provisions relative to substitution, fidei commissa, prescription, partial 
The construction contended for is in direct conflict with this policy, as 

as the design of the law-giver to protect creditors and others dealing = 
apparently owner. 
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the sanctioning of the principles contended for would render insecure the 
post important interests, and would, as already observed, fill with alarm the 
holders of mortgage securities and the owners of real estate, slaves and mova- 
bles. Without the immediate interposition of the Legislature, no one would 
feel secure. The recorded title, the probate sale, the certificate of mortgages, 
| would be as so much waste paper, and another element of suspicion would be 
added to our already clouded titles. The holder of personal property would 
not be in any manner more secure, for any person who had possessed the pro- 
‘perty within five years previously, could, under the formidable maxim, nemo 
plus juris in alium transfere potest quam ipse habet, demand the thing itself 
and leave him unprotected by his prescriptions, delivery and payment of price 
to his immediate vendor. 

It would be inconvenient, and often impossible, to obtain in our country 
the quittances for the price of movables and slaves for five or ten years pre- 
vious to any sale which might be made and even in regard to immovables 
with our improvident and migratory population, it could not be expected. 

If it is the folly of the subsequent vendee or mortgagee, to take a title or 
mortgage without causing the quittances of all former owners for five, ten or 
fifteen years to be produced, and if no one may convey a greater right than he 
has, then the whole registry law is founded ona mistake and fallacy, for it 
would be equally the folly of any subseqent purchaser or mortgage creditor, 
that he did not assure himself that the property had not been previously sold, 
or mortgaged before he purchased, for no one can convey to another a greater 
right than he has, and the possessor had no power to sell or mortgage a second 
time. 

In reply to the argument that the French jurists are unamimous now in the 
construction which they placed upon the Code, I may be permitted to observe 
that we have the two statutes of 1810 and 1813, besides many provisions of 
our Code different from the Napoleon Code. Moreover, the present construc- 
tion arrived at under that Code, was not adopted, as Duranton informs us, with- 
out a struggle there. The great danger is that if we undertake to follow the 
interpretations of the French commentators, as sure guides, because the Na- 
poleon Code originated with them, we shall overlook the distinctive features 
of our own legislation so different in its tendencies, and find ourselves involved in 
inconsistencies and often standing directly in the way of the interests and ad- 
vancement of our own people, whose habits are in so many respects the oppo- 
site of those of the French nation. 

As already observed, it is not pretended that there were in force in France, 
Acts corresponding with our Acts of 1810 and 1813, and the Arts. of our Code 
are in my opinion essentially different from those of the Napoleon Code. In 
the Napoleon Code, I find no Arts. corresponding with 8314 and 3315, con- 

upon the mortgagee with a recorded title the right of affecting the pro- 
perty as against third persons who have not had their securities recorded. 
Neither are Arts. 3196, 3197, 3198, classing the dissolving condition as to 
movables with privileges, in the Napoleon Code. : 

Although the Code has no where said in express terms “ that registry is essen- 
tial to the preservation of the dissolving condition” the law has classed this 
with privileges, and declared that they cannot exist without registry, and 
moreover declared, that it is essential to the validity of a notarial act to affect 

slaves as against third persons that it should be recorded, (Act 1810,) that 
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oi 2? 
sales under private signature affect third persons only from the Pie ad Be os 
Broopwoars. their registry, (2242, 2417,) and it has impliedly declared that nr ; sepa 
affect third persons when they are recorded. C. C. 3319. agre 
Again, it is said that if the Act of 1813 makes the sale absolutely void, F were 
the vendee and mortgagee take nothing. This is fully answered both by Ag) until 
2417 of the Code, and the same Act, by which it appears that the defect gt W 
registry shall only be pleaded between the parties to the Act. Hence, whey - In 
this argument is resorted to, the reply is, “you put the vendee in possession | — Dess 
as owner; we trusted him on the faith of your act, and we have recorded og case 
mortgage, which if it prejudices you is your own fault. You put it in the pow after 


er of the vendee to deceive us andthe rest of the community. If you say now of t] 
you did not sell, your assertion is repelled by the act which you have executed not 
but which you have either dishonestly or negligently withheld from record and of tl 


publicity.” the. 

In conclusion, I may observe that I consider the construction which I haye v 
placed upon the Articles of the Civil Code and Acts of 1810 and 181% seps 
within the letter of their provisions. But were it not within the exact and allo 
precise letter of any given phrase, but within the general scope of the whole, if 
it would not be the less our duty to obey the known will of the lawgiver, “ 
For if the mind from an examination of the whole legislation on a given per 
subject has comprehended its spirit and thus ascertained the legislative will be | 
it has learned the Jaw on that subject, and any wandering after words and con 
phrases in order to find some other interpretation, or a refusal to obey because upc 
the letter of the law cannot be marshalled to embrace a particular word which I 
is still within its general scope, is itself a violation of law. In the casegf cap 
Holmes vy. Wiltz, it was held that an interpretation of a statute which must cas 
lead to consequences both mischievous and absurd is inadmissible if the stat uni 


ute be susceptible of another interpretation whereby such consequences may y 
be avoided; that the legislative intention must be honestly sought after and jur 
faithfully executed, if not in conflict with a paramount law, and that in cases con 
like that, the court was authorized to search for the meaning not merely inthe 
words of the statute itself, but in the subject-matter, in the history of the legit dec 
lation thereupon, the purpose of the new law, tne reason of its enactment and ace 
the evil it sought to remedy. 
As B. Toledano & Taylor dealt with P. Bloodworth in ignorance of the no 
plaintiffs rights (8315, C. C.) and as they have recorded their act and mortgage for 
I think they are protected by Art. 3314 of the Civil Code. pri 
the 
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State v. J. Poprvutvs, f. m. ec. _ 
In all criminal cases the separation of the jury, though by leave of the court and with the consentol ce 
the accused and his counsel, will vitiate the verdict if such separation take place after thee” 
dence has been closed and the charge given. pr 
PPEAL from the District Court of Rapides, 0. N. Ogden, J. % tb 
C. N. Hines, District Attorney, for the State. J. C. Manning, for@ to 
fendant and appellant. ‘ a 
Coxe, J. The defendant was indicted for wounding, with a dangerous Wa 
pon, with intent to kill. , ae tt 





























ALEXANDRIA, AUGUST, 1857. 


a Hie was convicted and sentenced to the penitentiary for twelve months. 

le relies for a reversal of the judgment on the ground, “That the jury 
ted after they had received the charge of the court, and before they had 
upon and rendered their verdict.” It appears from the record, that they 

were permitted to separate from the adjournment of the court, on May 11, 

gntil the next morning, when they rendered their virdict. 

We consider this objection fatal. 

In the case of the State v. Hornsby, 8 Rob. 554, and in that of the State v. 
Desmond and EF. & O. Connor, 5 A. p. 399, it has been decided that in capital 
cases, a separation of the jury, with or without the consent of the prisoner, 
after the jurors have been sworn, is fatal to the regularity of the proceedings 
of the lower court, and entitles the accused to relief. We think that in cases 
not capital, the lower court has the right in its discretion to permit a separation 
of the jury, after they are empannelled, and before they reeeive the charge of 
the court. 

We are of the opinion, that in all criminal cases, capital and otherwise, no 
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separation of the jury, after they have received the charge of the court, can be 
allowed, and that such separation will vitiate the verdict. 
In the case of the State v. Hornsby, the court say : 


FE 


iver, “Tn cases not capital, courts may, in their discretion, permit the jury to dis- 
ven perse until after they have received the charge of the court ; but they should not 
will be permitted to separate after the charge has been given. In these cases, mis- 
and conduct on the part of the jury, will set aside their verdict; in capital cases, 
‘ause upon a separation, misconduct and abuse will always be presumed.” 

hich In “The State v. Crosby et al,” 4 A. 435, the court say: “It is only in 
se of capital cases that jurors are not permitted to separate after being sworn. In 
must cases not capital, it is discretionary with the Judge to permit them to disperse, 
stat- until he has delivered to them his charge.” 

ny The uniform practice in the United States, appears to be not to permit the 
and jury to separate in a criminal suit, after the case is given them in charge by the 
court, without consent of counsel. 


This practice would not have been so generally adopted unless it had been 
deemed necessary for a just protection of the rights of the State and of the 


s. 


t and accused. 

Before the testimony is concluded and the charge given to the jury, it may 
tthe not be so necessary, in a case not capital, to prevent the jury from separating ; 
‘gage 


for it is not yet known whether the verdict will probably be for or against the 
prisoner, and it is not so likely that improper influence will be exercised upon 
the minds of the jurors. 

It is entirely different when the testimony is closed, and the charge of the 
court is given, for then the probable guilt or innocence of the prisoner appears, 
and the nature of the verdict can be predicted almost with certainty. 

e do not think that the consent of the prisoner, or of his counsel, ought 
to suffice to permit the separation. 

In capital cases it has been decided by this court, that the consent of the 
prisoner or his counsel cannot authorize it, so as to render the verdict valid; 
the reason given is that the prisoner may be really unwilling to permit the jury 
to separate, but may consent; fearing that his refusal may prejudice the jury 
against him. 

The same reason exists with as much force in cases not capital, and therefore 
the same rule ought to obtain. 
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This court has also expressed its opinion, that even in cases not capita 
jury ought not to be permitted to separate after the charge is given to ¢ 
We are of opinion that a separation of the jury in all criminal cages 
the evidence is closed, and the charge has been given to the jury, and h 

verdict has been rendered, vitiates the verdict. 
It is, therefore, ordered, adjudged and decreed, that the verdict of the 
and the judgment of the lower court, in this case, be avoided and reverseg, Aria’ 
It is further ordered, adjudged and decreed, that a new trial be granted » of off 
pellant, and that this cause be remanded to the lower court to be proce copie 
with according to law. fies t 













Strate v. MoreGan. 





The Clerk of the District Court tendered his resignation to the Judge of the District, who, thereupon, 
appointed a clerk for the remainder of the uuewpired term of the clerk who had resigned: Had natio 
that the resignation was properly tendered to the Judge, who is empowered, by Art. 79 of the exer( 


Constitution, to fill any vacancy that may occur subsequent to an election, and the person » W 
appointed holds his office until the next general election. 
It is not requisite that the person so appointed by the Judge shoud be commissioned by the Governer, Gove 
It 
PPEAL from the District Court of Rapides, 0. NV. Ogden, J. inas! 
Hyman & Cazabat, for appellant. B the 
Core, J. The defendant was indicted at the November term, 1856, of the subs 
District Court, for buying and receiving from a slave, one bag of corn, on Ith next 


November, 1856, without the owner’s consent. 

He was found guilty and sentenced, and has appealed. 

There is a biil of exceptions, in reference to the organisation of the court 
and qualification of the person then acting as clerk. It is as follows: “Bei 
remembered, that before the trial of the case, the defendant objected to proces 
to trial on the ground that the court was not legally organised. That th 
Clerk of the Court is C. £. Joiiett, Esq., who has not been in attendance, at 
his deputy, as such, during the time of the presumed session of the court” 

“And defendant objected to M. R. Ariail, Esg., swearing the jurors wit 
tried this case, and the witnesses, on the ground that Vv. R. Ariail, whows 
then acting as clerk, was not the Clerk of the Court; Joiiett, the clerk, neve 
having legally resigned his office; and the court having no power to appoints 187 


‘er it at ua 





clerk until a vacancy occurred in the office of clerk. That M. R. Ariail coud dec 
not have acted as clerk, (even if he had been legally appointed by the court) sub 
because he was not commissioned by the Governor.” 1 

“But the court overruled the defendant’s objections, and permitted the sil bee 
M. R. Ariail to act as clerk, and to swear the jury and witnesses in this ase 


for the following reasons, to wit: 

“That on the 3d of May, 1857, the aforesaid C. F. Joiiett, at that time ta 
Clerk of the Court, addressed to the presiding Judge a letter tendering hist” 
signation as clerk, to take effect from that day, which letter was handed to said 
Judge on the 4th of May, the day fixed by law for the session of the court, ; 
on the same day the Judge, acting under the power and authority vested 
him by the 79th Art. of the Constitution of the State, proceeded to fill the ¢ E 
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“fice by appointing 1/. &. Ariail, Esq. Clerk of said Court, for the remainder 
3 of the unexpired term of the said C. £. Joiiett, resigned, as aforesaid, and the 
P wid MR. Ariail having accepted the appointment, the oath of office was ad- 
ministered to him by said Judge, after which he entered upon the discharge of 
the duties of said office. And the said Judge hereto annexes copies of: 1st. 
The letter of C. E. Joiiett, resigning his office. 2d. Appointment of M. R. 
Ariail, as clerk. - 8d. Letter of same, accepting the appointment. 4th. Oath 
of office of Jf. R. Ariail, and bond, with approval of the Judge, the said 
copies to be taken as a part hereof. The said Judge further states and certi- 
fies to the Supreme Court, that the said J/, R. Ariail was, at the time of said 
¢. B. Joiiett’s aforesaid resignation, the Deputy Clerk of the Court, regularly 
appointed and qualified as such.” 

“To which opinion, ruling and action of the court, the defendant excepts 
and files this his bill of exceptions, to be signed according to law, which is done 
in open court, this 15th of May, A. D., 1857. 

(Signed) 0. N. Ocpex, Judge.” 

Weare of opinion, that a Clerk of the District Court can tender his resig- 





a nation to the Judge of the District in one of the parishes of which such cierk 
tte § exercises the duties of his office. 

bd: We are aware of no law which obliges him to send his resignation to the 
anil Governor. 


It appears proper, that the resignation should be sent to the District Judge, 
inasmuch as Art. 79 of the Constitution of the State empowers the Judge of 
the court to fill any vacancy in the office of clerk of his court, that may occur 

‘the subsequent to an election, and the person so appointed holds his office until the 
11th next general election. 

There was then a vacancy the moment Joiiett tendered his resignation to the 
District Judge. 

We are acquainted with no law, which requires one appointed by the Judge, 
to fill the vacancy of a clerk who has resigned, to be commissioned by the 
Governor. 

Perhaps, as a measure of precaution, evidence of the appointment should be 
transmitted to the Department of State. 

The defendant also excepted to the refusal of the Judge to charge the jury, 
that the Act of 18th March, 1852, was repealed by the Act of 19th March, 
1857. 

The Act of 18th March, 1852, No. 326, and the Act of March 19, 1857, No. 
187, are on the same subject matter; and sec. 5 of the Act of March 19, 1857, 
declares “‘ That all laws contrary to the provisions of the Act, or on the same 
subject-matter, be and the same are hereby repealed.” 

The alleged offence of defendant was committed against a law which has 
been repealed, and this court is obliged to reverse the judgment. 

We have recently, at Monroe, examined the question at large in the case of 
“The State v. the slave, King,” in which we have given our reasons for a 
similar decision. 

Vide also, the case of ‘The State of Louisiana v. Cecilia Clay, f. w. ¢.,” 
decided in June last at New Orleans. 

It is, therefore, ordered, adjudged and decreed, that the verdict of the jury 
and the judgment of the court thereon in this case, be avoided and reversed. 
It is further ordered, adjudged and decreed, that the prisoner and appellant, 
Francis D. R. Morgan, be discharged from custody. 
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Joun Osporn v. A. S. Moore. 





Where it appears that the plaintiff, in obtaining a writ of arrest, acted in good faith and Upon ap 
parent cause of action, in some degree, arising from defendant’s own conduct and deela 
he ought not to be condemned to pay damages. Nor are the jury at liberty in assessing 
to estimate the traveling expenses and loss of time of defendant in preparing his defense . 
tending court. In the eye of the law the expenses of a suit which a party incurs, are, any 
general rule, considered as covered by the taxed costs. 


PPEAL from the District Court of the Parish of Winn. Trial by & jury. 
ii Chaplin, J. W. B. Lewis and W. B. Hyman, for plaintiff and appellant 
Mercer Canfield, for defendant. 





Merrick, C. J. The plaintiff's original demand against the defendant fj 
seventy dollars is not within our jurisdiction. 

On the defendant’s reconventional demand for damages for the alleged illegal 
arrest in this case under the writ of arrest, we are of the opinion that te 
plaintiff was acting in good faith and upon an apparent cause of action, af 
that the defendant’s conduct and declarations were, in some measure, the camp 
of his arrest. We come the more readily to this conclusion, against the ma 
dict of the jury, because the testimony consists in part of depositions w 
we feel ourselves equally competent with them to consider, and because th 
verdict for the amount rendered ($150) cannot be maintained on any pring 
The defendant, upon being arrested, appears to have been immediately 
charged by the Sheriff on giving up to him property as security, for his appear. 
ance, valued at $100. The jury were not at liberty to estimate the traveling 
expenses and loss of time of the defendant in preparing his defence and ina 
tending on the court. The very nature of judicial proceedings presupposg 
that suitors will be put to some trouble in defending and prosecuting suits, ta 
as a general rule, these damages are, in the eye of the law, supposed tol 
covered by the taxed costs. It is desirable that courts of justice should ® 
open to all men, and’that suitors should not be deterred from pursuing ther 
rights through fear that they should be compelled to pay for the loss of tim 
of their adversary, nor from using, in good faith, the process of the courtanl 
the means of redress prescribed by law, through apprehensions that they should 
be mulct in vindictive damages, if from any unforeseen cause, they shouldfal 


in their action. 

It is, therefore, ordered, adjudged and decreed, that the judgment of i 
lower court be avoided and reversed, and that there be judgment upon thed 
fendant’s reconventional demand in favor of the plaintiff and against the@® 
fendant, and that the defendant pay the costs of the appeal and his reconvé® 
tional demand in the lower court. 
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Dr. Forest Manice v. Georce Duncan, f. m. c. 






Fon constat that the endorser of a promissory note against whom a solidary judgment has been 
attained with the maker, was a mere surety for the latter. 

Suffering a sale to be postponed, after a seizure under execution, is not per se a prolongation of the 

term of payment to the judgment debtor, when the sale takes place sooner than it could have been 

forced in the usual course of legal proceedings. Nor will a mere waiver of forms and delays in the 

sale under execution discharge the co-debtor, where no resulting injury is shown. Where an exe- 

eution has been returned, it will be presumed, in the absence of proof to the contrary, that it was 

ordered to be returned for sufficient reasons. A mere failure to execute the judgment will no ' 
more release the co-debtor than a forbearance to sue would have discharged the endorser. 











































PPEAL from the District Court of Natchitoches, Ogden, J. 

A. H. Pierson, for plaintiff and appellant. Hamitten, Chaplin and Morse, 
for appellee. 

Sporrorp, J. This is an hypothecary action, having for its object to sub- 
ject a town lot and house in Natchitoches, and a slave named Harriet, to the 
payment of a certain judgnient obtained in 1839, by the plaintiff, against 
William Long, the former owner of the property, and duly inscribed and re- 
inscribed in the mortgage office of the Parish of Natchitoches. 


There is no dispute as to the former existence of the judicial mortgage ; but 
itis contended on behalf of the third possessor, Mary Ellen Long, and the 
judgment debtor, William Long, (who intervenes to defend the title of the 
the former,) that the judgment as to him is extinguished, and that the 
judicial mortgage has therefore ceased to affect the property. There was a 
verdict and judgment below sustaining this defence, and the plaintiff has ap- 
pealed. 

The original judgment referred to, was rendered in favor of this plaintiff, 
against David OU’ Neill, Lewis G. De Russy, William Long and John Tucker, 
insolido, But the petition of Manice, alleged that the claim was based upon 
a promissory note made by David O' Neill, and endorsed by the the other de- 
fendant. 

The defence now interposed by Zong, as a party to the hypothecary action, 
is that he was a mere surety in the judgment for 0’ Nei/l, the principal debtor, 
and that all liability on his part, under the judgment rendered against himself 
the and 0 Neill, in solido, has been extinguished by the indulgence of the plaintiff, 
» de the judgment creditor, towards U’ Neill, by prolongation of the time of payment, 
, de by the release of a seizure by amicable arrangement, and by laches generally, 
vel whereby a subrogation in his own favor to the rights of the plaintiff against 
(Neill, has been rendered impossible. 

Upon this issue, the intervenor, Leng, assumed the burden of proof; and 
it was incumbent upon him to make out a clear case of release. 

In the first place, he should have shown that he occupied and still occupies 
the position of a surety, in order to invoke the rules of the Civil Code under 
that title. He has not done so. It is not alleged or proved that he was origi- 
mally an accommodation endorser of O'Neill. For aught that appears, he 
might have been as much interested in contracting the debt toward Manice, as 
PNeill himself. The judgment is a solidary one, and if it did not change his 
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attitude relatively to O Neill, it fixed his liability as an absolute debtor tel 
nice jointly and severally with ONeill. The utmost that can be said is, th 
prior to the judgment he appeared as an endorser of a note of which Mon 
was the maker. Non constat, that he wasa mere surety. See Duj 









Godchauz, 6 Ann. 780. 4 a prio 

Again, if it be conceded that his position as endorser towards the holder : of the 
unaffected by the solidary judgment rendered against himself and the maka such 
and that he can exact the same diligence from the judgment creditoringg gg the! 
pursuit of the maker after as before the judgment, stijl the burden is up State 
him to show, by satisfactory evidence, the giving of time, for a consideratign 412. 
to his co-debtor, O'Neill, or other acts of the creditor, whereby his own om. Pr 


dition was rendered more onerous. Woodbury v. Friend, 19 L. R. 496. Thy Bank 
he has not done. The evidence is obscure and quite too indefinite to fix upg prop 





the plaintiff the commission of acts which would discharge the intervenor, cop presi 


sidering him still as an intervenor. It is not made reasonably certain that the It 
horses alluded to in argument were scized under an execution against O Neillig dicia 


favor of Manice, or released by the latter’s orders. It is not clear that Manig she | 
or his attorney, ever took the Luckett claim under an agreement to credit i cert 
proceeds on the judgment and then gave it up, or lost it by neglect. It is not It 
shown that any injury was done, or any loss ‘sustained by the consentof 1 
O Neill to the sale of the Luckett claim seized under execution against him = 
before the legal time for the advertisements would have expired, or by the sub slav 
sequent postponement of the sale, by consent of parties, for five days longer 
than the term first agreed upon, the new term being still within the delay In 


which the law would have required. Suffering a sale to be postponed after for 

a seizure under an execution, is not per se a prolongation of the term of pay abs 

ment to the judgment debtor, when the sale takes place sooner than it could * 
ry 


have been forced in the usual course of legal proceedings. And it is inadmig 
sible to say that a mere waiver of forms and delays in the sale under execution 
when no resulting injury is shown, will discharge the co-debtor. The same 
thing may be said of the return of an execution issued upon a twelve month 
bond given by (0 Neill ; in the absence of proof to the contrary, we must be 
lieve that it was ordered to be returned for sufficient reasons. 

And a mere failure to execute the judgment, cannot of itself, absolve thew 
debtor, any more than a forbearance to sue before judgment would have die An 
charged the endorser. 

The return of the Sheriff that a writ of fieri jfucias was satisfied pro tants 
by the taking of a twelve months’ bond, cannot override the law, which de- 
clares that a twelve-months’ bond does not operate a novation or extinguish 
ment of the judgment under which the execution issued. 

It was the business of the intervenor, under his allegations, to show an agree 
ment on the part of plaintiff to give time to O’Neil/ for a consideration, & 
some act which operated to his injury by impairing rights to which he should 
have been subrogated. He has failed to show either. If he was the surety of 
O Neill, as his argument assumes, he could, so far as the record informs us, Wf | 
paying the judgment which he was legally bound to pay, have been subrogated: 4 
to all the rights of the judgment creditor, unimpaired by any act of the lattes > 

There was no transaction or compromise between the plaintiff and his judg” 
ment debtor, 0’ Neill. “s 
It is proper to remark, without expressing our concurrence or dissent, ince 
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| ge views we have already presented make it unnecessary for us to decide upon 
that point, that the latest adjudged case to which we have been referred in our 


State reports, affirm the doctrine of Judge Story, in contradiction to one or two 

decisions: ‘Even a valid agreement to give time to the maker, or to 
a prior endorser, will not discharge a subsequent endorser, or affect the rights 
of the holder, when the indulgence is granted, or agreed to be granted, after 
such subsequent endorser has been fixed with a final judgment against him at 
thesuit of the holder.” Story’s Prom. Notes, $417, cited in the Louisiana 
State Bank v. Haralson, 2 Ann. 457. Contra Gustine v. Union Bank, 10 Rob. 
412. 

Prescription cannot avail the third possessor in this case. Bibb v. Union 
Bank, 3 Ann. 334. Moreover, Mrs. Long acquired her title to the town 
property within ten years previous to this action. The judgment was not 

ibed. 

It is idle for her to complain that one of plaintiff’s counsel released the ju- 
dicial mortgage so far as it bore upon one portion of Long’s property, before 
she acquired the property now attached and which she bought under mortgage 
certificates which notified her of the present incumbrance. 

It is, therefore, ordered and decreed, that the judgment appealed from be re- 
yersed; and it is further adjudged and decreed, that the plaintiff’s judicial 
mortgage be recognised as affecting the town lot and improvements and the 
slave Harriet described in his petition, and that the said property be seized 
and sold to satisfy the judgment in favor of Dr. Forest Manice against William 
Long, for the sum of five hundred dollars with five per cent interest thereon 
form the 23d August, 1838, until paid, and four dollars and fifty cents costs of 
protest and costs of suit, unless within ten days after notice of this judgment 
the defendant herein shall pay and satisfy said judgment; and it is further 
ordered and decreed, that the defendant pay costs in both courts. . 


Succession oF L. A. Racwat. : 


An Administrator dies without having rendered his account. An Administrator is appointed for his 
estate. The cnly regular account the latter can render is of the succession of which he is the ad- 
ministrator. By pursuing the forms of law, his account of this administration may bind such 
persons as are bound to take notice thereof; but he can bind no one by a pretended account of 
the administration, by his intestate and himself, of a succession of which he himself never was the 
legal representative. 


PPEAL from the District Court of Natchitoches, Chaplin, J. 
Hamilton & Chaplin, for appellants. A. H. Pearson, for admimstrator, 
appellee. 

Merrick, C. J. JL. A. Rachal and Louis Gallier, were commercial part- 
ners. Rachal died in 1853. J. B. Anty was appointed administrator of the 
Succession of Rachal in January, 1854. Anty died, and William P. Morrow 
was appointed administrator of Z. A. Rachal’s succession in December, 1854. 
P. Oscar Chaler, was appointed administrator af Anty’'s succession. This last 
named person having obtained from Gallierthe partnership accounts, employed 
one Murphy to collect them and procure their acknowledgement and thereby 
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Duxcax. 



























—— or incurred a debt to Murphy for $203, on this account. Afterwards Chalep fy 
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an “account of the oernr~nes of J. B. Anty as administrator of 
Alexander Rachal’s succession.” 


In this account he proposed to return to the administrator of Rachal & 
acknowledged accounts with a list of those insolvent, or otherwise not collee 
and also placed Murphy thereon as a creditor for the amount due him, 
made publication and cited the heirs precisely in the manner he would 
done, had he been administrator of Rachals estate instead of that of 
The surviving partner, Gallier, opposed the account because, as he alleged thy 
partnership was charged with a sum of over $200 to Denis V. Murphy, why 
it should be paid by the administrator himself, and because Anty’s successigg 
was responsible for the accounts not collected. 


The account was homologated and the administrator was allowed to pay ovg 
to the administrator of Rachal the assets, and the decree recognized the debt g 
Murphy as a just debt against the succession of LZ. A. Rachal, to be paidi 
the due course of administration. G@allier appealed. No injustice has beg 
done Gallier by the decree of the lower court. He himself handed the 
partnership accounts to Chaler after Morrow was appointed administrator, He 
cannot complain, therefore, that they were placed in Murphy’s hands to procum 
their acknowledgments and thus interrupt prescription. Neither does the de 
cree against Rachal’s estate so far as we can now perceive prejudice him jg 
those respects of which he complains. 


But we must not be understood as sanctioning a proceeding so extremely ip 
regular asthis. Chaler could bind no one (except, at least, they were regularly 
cited,) by his pretended account of his and Anty’s administration of Rachaly 
succession. The only regular account which he can render will be of Antyy 
succession, of which he is administrator. 1 Rob. 404. By pursuing the forms 
of law his atcount of his administration of that estate may bind such persons 
as are bound to take notice of the same, but he cannot, by a mere publication, 
bind the administrator of Rachal’s succession to pay out of that estate a sum 
of money to a third person. As the judgment rendered cannot bind theaé 
ministrator of achal’s,succession, it cannot as a judgment, even incidentally, 
bind Gallier, to the payment of the $203 allowed Murphy in this form of ipre 
ceeding against Rachal’s succession. 

The administrator of Rachal is no party to the proceeding and the heise 
Rachal who have been cited have not appealed. 


It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 


' 


court be affirmed with costs. 
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The Act of 1846, prescribes the mode of proceeding in contesting the election of a Sheriff. The 
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Tue Srate, on the relation of F. Vienne, v. 5. M. Hyams.* 


Supreme Court is not the proper tribunal to entertain such a contest, and cannot go behind the 
commission to examine the proof upon which the governor acted in issuing it. 


PPEAL from the District Court of Natchitoches, Chaplin, J. 
W. J. Hamilton, for plaintiff and appellant. 


Bucnanan, J. J/andamua from the Sixteenth Judicial District Court, hold- 
ing sessions in the parish of Natchitoches, sued out by a party who alleges that 
he was elected Sheriff of the parish of Natchitoches, in November, 1853, and 
commissioned by the Governor as such, against a person who detains the keys 
of the prison of said parish, of which by law the Sheriff is keeper. 

The respondent denies that relator was legally elected and commissioned as 
Sheriff of the parish of Natchitoches. He alleges that he himself was a can- 
didate for said office, but does not allege that he was elected. He claims sim- 
ply to hold over, in virtue of a former commission, until a Sheriff be legally 
appointed. 

The appeal turns altogether upon a bill of exceptions to the refusal of the 
District Court, to receive evidence of the returns of election, upon which the 
Governor issued the commission to the relator. 

The ruling of the court below was correct. The Act of 1846, p. 116, pre- 
scribed the mode of contesting this election of Sheriff, which the parties agree 
was held in November, 1853. 

The record shows that in January, 1854, the Governor issued a commission 
to the relator, as having been elected Sheriff; and the respondent does not pre- 
tend that he or any other person has contested the election. Had he done so, 
the matter would, under the law, have been submitted to a jury in the Dis- 
trict Court. The Supreme Court is not the tribunal to entertain such a con- 
test, nor is this the proper form of proceeding. 

We are unanimous in the opinion, that we cannot go behind the commis- 
sion to examine the proof upon which the Governor acted in issuing the rela- 
tor’s commission and to reverse his decision. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed ; and that the appellant, Samuel Mf. Hyams, pay costs in 
both courts. 


——_—__ 


* This case was taken to New Orleans, with the supposed consent of the parties. An opinion was 
prepared by Mr. Justice Buchanan, and concurred in by all the Judges, but no written consent of 
parties being found in the record, it was not read. That opinion is now adopted and read as the 
opinion of the court. 
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State v. T. Suiuivan et als. 


The State has a right to recover legal interest on a forfeited bail bond from the principal ang 
therein, from the date of the judgment. 


PPEAL from the District Court of Rapides, Ogden, J. 
M. Ryan, for defendants and appellant. 

Corz, J. This is an appeal from a judgment in solido, against the pring 
pal and securities on a bail bond. 

The only point on which appellants rely in this court, is as to the legalityg 
that part of the judgment which allows interest from the day of judgment 

They contend, that the amount of the bond is a penalty which the law ip 
poses on them; that its exact amount is prescribed by law, and the lower cout 
had no right to make-it more onerous by obliging them to pay interest. 

They further aver, that there is no analogy between this and civil cases jg 
which the law expressly provides, that interest shall be paid on a debt fgg 
the time it is due. 

We are of opinion that the judgment is correct. 

It is true, that the exact amount of the bond is fixed by the Judge, why 
bails a prisoner, and the security signs for a particular sum, but when the bal 
bond is forfeited, it then becomes a debt due the State. 

There is no reason why the State should not be entitled to the same priv. 
leges as its citizens, with relation to the right of receiving interest on debi 
due it. 

There is nothing in the law which excepts the State from the benefit of thr 
Statute, which declares that all debts shall bear interest at the rate of five per 
cent. from the time they become due, unless otherwise stipulated. 

As then the bail bond when forfeited, is a debt due the State, it bears legil 
interest from the day of its forfeiture, for then it became due. 

This does not render the surety responsible beyond the amount of his ob 
gation ; for when he signed the bond, he is supposed to have known the fy, 
and to have been aware that he was contracting not only to pay the amountd 
the bond, in the event of its forfeiture, but also legal interest thereon from 
the time the judgment of forfeiture rendered it a debt due the State. 

When a party binds himself, he is always supposed to do it in accondang 
with and submission to all the laws that may in any way affect his contract 

It is, therefore, ordered, adjudged and decreed, that the judgmentef te 
lower court be affirmed with costs. 
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Josepn Carmoucne, Administrator, et al. v. Cypatise Carmoucue et al. 



































A donation of a slave with the reservation of the usufruct to the donor, during his life, is radically 
pull. 


PPEAL from the District Court of Avoyelles, Ogden, J. 


pring. Barlow & Waddill, F. Cannon and W: £. Cooke, for plaintiff. H. & 8 
; Taylor, for defendants and appellants. 

lity of Srorrorp, J. In 1831, Clément Carmouche, ancestor of the plaintiffs, made 
pat, a donation inter vivos, to his daughter Cydalise, (one of the defendants, ) of his 
Wim. slave Héléne, then aged about thirty years. This donation was made with the 
Court reservation of the enjoyment or usufruct of the slave to the donor, for the term 

of his life. 
3, in Four or five years after the date of this donation, Héléne gave birth to a 


; from child named Claire, also a defendant in this suit. 
Clement Carmouche, died in 1854; Héléne always remained in his posses- 
sion as his slave. Clair grew up in the same cabin with her mother, and re- 
, who mained in the possession of Clément Carmouche, until about the period of his 
bal death. She did light work about the house. The evidence concerning her 
treatment is somewhat contradictory. Some of the witnesses speak of her as 
privi- Carmouche’s slave, although indulged as a house servant; whilst others say, 
debts she was treated as a free person, and spoken of in the family as free. 

But we think it clear, upon the whole, that she never enjoyed absolute free- 
the dom at any rate, until shortly before the death of Carmouche. She was born 
> per aslave; she lived with a master, who had and exercised, occasionally at least, 
the right of controlling her. The donation of her mother to the defendant, 
Cydalise Carmouche, was radically null. C. C. 1524; Dawson v. Holbert, 4 
An. 36; Haggerty v. Corri, 5 An. 433. As it conveyed no title to Cydalise, 
the latter had no power to emancipate Claire, which she attempted to do by 
selling her to herself on the 17th October, 1853. 

The attempt of Clair to buy herself, shows that she did not then consider 
herself free. This transaction was a palpable effort to evade the law which re- 
stricts the right of manumission. In the January preceding, Clément Car- 
mouche had applied to the Police Jury of his parish for permission to emanci- 
, pate Clair, which was refused. He undoubtedly desired and intended to give 
the her her freedom, but it has never been lawfully accomplished. The District 
Judge thought that she could not invoke the prescription established by the 
Article 3510 of the Code, until she attained the age of thirty years, as the 
Article 185 prohibits the emancipation of slaves under that age. However 
this may be, we find that she has not been in the enjoyment of her liberty ad- 
versely to her master, for the space of ten years prior to the institution of the 
suit, and that the master had not lost possession of her from her birth, for any 
period up to a short time before his death. 

The action is not, therefore, barred. C. C. 3510. 
Judgment affirmed. 
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SUPREME COURT OF LOUISIANA, 





Joun W. Martin v. H. & L. Bryan. 


An action to recover wages of the officers, sailors and crews of ships and other vessels, is pre 


scribed in one year, whether they are employed by the season or by the month. 


PPEAL from the District Court of Natchitoches, Chaplin, J. 
Hamilton & Chaplin, for plaintiff. J. B. Smith, for defendants and ap. 
pellants. 

Merrick, C. J. The plea of prescription must be sustained. 

The action is brought to recover $2,100, the balance of wages (after allowing 
a credit of $300) alleged to be due the plaintiff for services as a pilot on Red 
River, on the steamboat Belle Gates, for the season of 1855; that is, from 
January until about the first of September of that year. Petitioner further 
alleges, that he was discharged before the expiration of the season, without 
cause. The plaintiff’s cause of action accrued when he was discharged 
Rob. 821.1 As he went into the employment of the owner of the steamboat 
Magnolia Branner, in May, 1855, from whom he received $750, he must haw 
been discharged before that time. Service of citation was made 21st of August 
1856. Without, therefore, relying upon the testimony of Adam Leonard 
(which appears to us free from suspicion or bias,) we find that the prescription 
of one year, under Art. 3499 C. C., had elapsed, and that the plaintiff's action 
was barred. 10 Rob. 53; 11 Rob. 403. 

But it is said the contract was by the season, and, therefore, not covered by 
the Article of the Civil Code in question. This Article applies “to the wags 
of the officers, sailors and crew” of ships and other vessels. It does not ds 
tinguish whether those wages are for services by the month or the season, and 
we cannot distinguish where the law does not distinguish. C. C. 8, 20;6 
Toul. 75. 

Again, it is said that one of the defendants was absent from the State, and 
therefore, the maxim contra non valentem agere, non currit prescriptiomp 
plies. The plaintiff, in his petition, alleges that the defendants are residents in 
the parish of Natchitoches. Service was made upon a free white person tm 
siding with them at their domicil, and there is nothing to show that these 
vice of citation might not have been made at any time after the cause of action 
accrued, as well as when it was made. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judg 
ment of the lower court be avoided and reversed ; and that there be judgment 
in favor of the defendants and against the demand of the plaintiff, he paying 
the costs of both courts. 














ALEXANDRIA, AUGUST, 1857. 
















H. Guy ov. Georce Berwin. 


Spree A commission merchant cannot charge a planter for insurance unless he was instructed to insure, 
or a subsequent ratification by the latter is shown. Eight per cent. interest, and two and one- 
half per cent. commission, avowedly charged for advancing, taken together constitute an usurious 


charge. 


y 


PPEA from the District Court of Avoyelles, Ogden, J. 
H€S. L. Taylor, for plaintiff LL MN: Cullom and W. £. Cooke, for 
defendant and appellant. 
Sporrorp, J. This suit is bused upon a commission merchant’s account 
against the defendant, his constituent. There was judgment for the plaintiff, 
and the defendant has appealed. 





The appellant complains of but three items, te wit, an item of $31 50 paid 
for insurance upon a gin-house belonging to the defendant; an item of $50 21 
commissions for advancing money; and a sum of $82 09 alleged to have been 
charged as interest in excess of the legal rate, making a total of $163 80, 
which the appellant asks to have deducted from the judgment rendered against 
him by the District Court. 


It is conceded, that no instructions were given to the plaintiff to insure the 
gin-house, as was done, for the year beginning August 18th, 1854, and ending 
18th of August, 1855. But the plaintiff contends that, as he had instructions 
to insure on a previous occasion, it was his duty to continue to insure until 
instructed otherwise. That might have been a correct conclusion under other 
circumstances. But here the plaintiff had been acting as the factor of the 
defendant, since 1850. He was never instructed to insure the gin-house until 
January, 1854, and then the instruction would appear to have been special, 
not to insure by the year, but to take out a policy only until the 18th of 
August, 1854. There were no business transactions between the plaintiff and 
defendant, after the 17th June, 1854. If the plaintiff had failed to insure for 
the year, between the 18th of August, 1854, and the 18th of August, 1855, 
under these facts, and the gin-house had been burned, we do not think the 
plaintiff could have been held liable for the loss. If it was not his duty to 
insure, and he had no instruction to do so, he cannot recover, unless there has 
been a subsequent ratification express or implied. Finding none in the record, 
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we conclude that this charge must be disallowed. 
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As to the commissions and interest, it is clear that eight per cent. interest 
and two and a half per cent. avowedly charged as commissions for advancing, 
taken together, constitute an usurious charge. The commissions for advancing 
money must be disallowed; and, there being no written agreement to pay a 
conventional interest of eight per cent., the interest charged must be reduced 
to the legal rate. Patterson v. Leach, 5 An. 547; Barrett v. Chaler, 2 An. 
874; Brander, Williams & Co. v. Lum, 11 An. 


It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed. And it is now ordered, adjudged and decreed, that the plaintiff 
recover of the defendant the sum of one thousand and fifty-six dollars and 




















SUPREME COURT OF LOUISIANA, 
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eighty-three cents, with interest thereon, at the rate of five per cent, y 
BERLIN. num, from the 28th of March, 1856, until paid, and the costs of suit ing 
District Court; the costs of this appeal to be borne by the plaintiff ang 
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T. Lacovr ect al. v. Heirs of G. Lacovr, pere. ean 

lower 

The partition spoken of by Art. 1449 C. C., applies only to partitions regular in form, as donations ry ant 
inter vivos or mortis causa, and not to a mere division of property without writing. Such di. cordil 
visions can only give rise to ociations among the eles, whenever a definitive partition is made, of ap 
This case remanded for such partition under the plaintiffs prayer for general relief. Sr 
PPEAL from the District Court of Nachitoches, Chaplin, J. in aff 

H. Safford, for plaintiffs and appellants. J. B. Smith, for defendants mutu 

Merrick, C. J. In the month of March, 1840, Gasparite Lacour, pere, sider 
made a division among his children and grand-children, his presumptive heirs, sider 
of $48,000, in notes and obligations on various persons, it being the prineipal If so 
part of his estate. bein; 

No notarial act of this partition was made, and the only written evidence of to th 
it is an unsigned memorandum of the amounts which he distributed to each more 
heir. 

The plaintiffs in this action, representing persons who were minors at the 
time of the informal partition, complain that the promissory notes which were 
received by their tutor and tutrix at the division, were, for the most part, on 
persons insolvent, and prays that the other heirs be decreed to contribute such 
sums as will equalize the shares of the heirs, and for general relief in the 
premises. The 

The testimony is somewhat voluminous, but the view we take of the case si 
renders it unimportant at this time to analize it, or express an opinion as toils a 
effeet on the question of the solvency or insolvency of the debtors. 

The District Court being of the opinion that relief could not be granted A 
without an estimation of the property partitioned, and moreover that the f 
plaintiffs could not recover unless it was alleged and proved that their co-heis Mh 
had received more than the disposable portion, which he thought had not bai 
been done, gave judgment in favor of the defendants, dismissing plaintiffs’ d 
mand. tif 

The plaintiffs have appealed. tal 

The partition spoken of by Article No. 1449 of the Civil Code, and on whic” ter 
the District Judge principally based his decree, applies only to partitions rege pe 
lar in form, as donations inter vivos or mortis causa. It cannot be understood th 
of a mere division of property without writing, like the one in question, in tt 
present case. C. C. 1718, 1309, 1810. to 

We consider, therefore, the division made by Gasparite Lacour, pir, 4 T 
1840, as only giving rise to collations on the part of those who received the N 
respective claims allotted them, and not as a partition itself. It mustfolla g ti 
that the heirs are bound to collate the value of the effects received by b 
respectively, according to the rules governing collations, whenever @ 


tive partition is made. Although the proceeding was not formally com 
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qs asuit for a partition, the evidence satisfies us that one should be ordered, Lacour 
" gnd we think the proceeding may be continued under the prayer for general _Lacour. 
| qelief, in plaintiffs’ petition. C. C. 1218, 1219, 1488; Kenner's Digest, p. 781, 
No. 6. : 
We do not wish, in the present state of the cage, to express an opinion fur- 
ther upon the facts, but prefer to leave them open for the action of the Dis- 
trict Court. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the 
jower court be avoided and reversed ; and that this case be remanded to the 
jower court, with directions to refer the case to a notary public for an invento- 


ol ry and partition, and to be further proceeded in before said District Court, ac- 
hd cording to law. And it is further ordered, that the defendants pay the costs 
& of appeal. 


Sporrorp, J., concuring. Iam under the impression that the plaintiffs sue, 
jnaffirmance of the informal partition, and are only seeking to enforce the 
mutual warranty implied between the parties to a definitive partition. Con- 












in sidering the action in this aspect, the informalities alluded to might be con- 
irs, sidered as waived, and the partition ratified by the heirs, who are sui juris. 
ipal If so, the case might now be decided upon this record. But my colleagues 
being of a different opinion, rather than delay the cause another year, I assent 
eof to the decree remanding it, as the just rights of the parties may perhaps be 
ach more speedily adjusted by this course. 
the 
ere 
on 
- J. H. Hearv v. W. P. Owrnes et al. 
The wife, whether separated in property by contract or judgment, or not separated, cannot bind 
se, herself for her husband, nor conjointly with him for debts cont racted by him before or during the 
its marriage. C. C. 2412. 
PPEAL from the District Court of Natchitoches, Chaplin, J. 
ted H. Safford, for plaintiff and appellant. J. B. Smith, for defendants. 
the Sporrorp, J. The only controversy here presented, is as to the liability of 
irs Mrs. A. S. Owings, for an account made out by the plaintiff against her hus- 
not band and herself jointly. 
de- It is alleged, that she bound herself for the account by a letter to the plain- 
tiff, promising to pay such debts as her husband might contract “ for accep- 
tances, advances and supplies for plantation purposes.” This letter was writ- 
ich ten just before instituting a suit against her husband for a separation of pro- 
zu perty. We concur with the District Judge, that such a promise was within 
wtf the prohibition of the Arti:le 2412 of the Civil Code. 
he It does not clearly appear that the debts contracted by her husband enured 
to her separate advantage, or to the amelioration of her paraphernal estate 
a The plantation itself was not paraphernal property at the date of the account. 
be Nor does it appear that the items of the account either before or after her pe- 
WF tition for a separation of property was filed were for such expenses as she was 


4 


bound to bear. The cases of Dickerman v. Keagon, 2 An. 440, and Daily v 
Pearson, 5 An. 125, were dissimilar to this in their facts. 
Judgment affirmed. 


SUPREME COURT OF LOUISIANA, 





M. A. B. Srone ann Hussanp v. J. M. B. Tucker, Under Tutor, 


A party who has appealed from a judgment homologating the proceedings of a family meeting, e 
not, at the same time, carry on an action to annul these proceedings. The action ef Dullity 
be dismissed on the exception lis pendens. 


« 
> 


PPEAL from the District Court of Natchitoches, Chaplin, J. 
Hamilton & Chaplin and P. A. Morse, for plaintiffs and appellants, I 
G. Campbell, for defendant. 
Coie, J. This is a suit to annual certain portions of the proceedings de 
family meeting. 
The defendant filed the exception of “lis pendens.” 
The lower court sustained the exception, and plaintiff has appealed. 
There is no error in the judgment. 
An appeal, allowed by the District Judge from an order of the Clerk, hom 
logating the proceedings of said family meeting, is now pending. 
The present suit grows out of the same cause of action. 
Plaintiff had the right to appeal from the order of the Clerk, considered 
a decree of the District Court, or to institute an action of nullity. 
Having elected by appealing, she cannot commence a scparate suit for the 
same cause of action, during the pendency of the appeal. 


¥ 


If this were allowed, it would induce endless litigation. 
It is, therefore, ordered, adjudged and decreed, that the judgment be affirmal 
with costs. 


Stone anp [Ivspanp v. Payne & Harrison,—J. M. B. Tucker, Intervenoh 


A family meeting in consenting to the natural tutrix, who is about to marry a second time, retaining 
the tutrixship of her minor children after such marriage, have no right to restrict her in thelegl 
exercise of her rights and discharge of her duties as tutrix, and a requirement which theymgy 
undertake to make, that all her drafts for moneys belonging to the minors shall be drawn toi 
order of, and endorsed by, the under-tuto , is mere surplusage, and will be considered as m@ 
written, 





PPEAL from the District Court of Nachitoches, Chaplin, J. 
Hamilton & Chaplin and P. A. Morse, for plaintiffs and appellants, 27 
H. Pearson, for intervenor. 

Cote, J. This suit originated from the illegal dispositions contained ins 
family meeting convened to decide whether Mrs. Mary A. B. Stone, widow d 
John Tucker, who was about to contract a second marriage, should be retained 
in the tutorship of her minor children. 

She appealed from the order of the Clerk, (considered as a decree of 
District Court) which homologated the proceedings of the family meeting; 
appeal is now pending. 

The facts of the case are as follows: 
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. Payne & Harrison, of New Orleans, are indebted to the estate of John 
 Tueker, the late husband of Mrs. Stone, in the sum of $1,635 60, which is ad- 
3 mitted to be the proceeds of community property. Mrs. Stone, in her capacity 
of tutrix, and as such, entitled to administer her husband’s succession, insti- 
tuted this suit to recover of them said sum. 

This proceeding was instituted in the District Court at Natchitoches ; de- 
fendants having waived the right of being sued at their domicil. 

In their answer, defendants admit their indebtedness to the said estate in 
saidsum; but aver, that they have been notified by the under-tutor, J. M. B. 
Tucker, not to pay said money without his consent, to be evidenced by his en- 
dorsement of the draft or other order against said fund. They pray that said 
under-tutor may be cited to defend this suit, and they make a tender, in open 
court, of said sum. 

Defendants, on the 30th Sept., 1856, having proffered, in open court, the 

8 sum claimed by plaintiffs, it was ordered (the parties thereto consenting) that 
they retain the said fund in their hands, subject to the decision of this case. 

The under-tutor intervened, and alleged, that by the advice of a family meet- 

‘ ing, which retained the petitioner, Mrs. A. B. Stone, (in her approaching mar- 

ome BF riage with McZavren,) and under which advice duly homologated, she was re- 

tained as tutrix, all drafts for money belonging to the minors shall be drawn 

to the order of, and endorsed by, the intervenor, the under-tutor; that she ac- 















els % cepted the tutorship under these terms, and has acted in other cases according 
B® to them. 
r the That in this case no demand was made on petitioner for his approval or en- 


dorsement, and this action is a violation of the terms of the retention of the 

tutrix. That intervenor does not assent to the payment of this money as sued 
med for, as it belongs wholly or in part to the minors, and the said tutrix has shown 
no good cause for the disbursement or reception of said funds. 

He prays that her demand be rejected, and that the funds do remain in the 
hands of Payne & Harrison, where they are drawing interest. 

A bill of exceptions was taken by plaintiffs to the refusal of the court to 
strike from the record that part of the defendant’s answer calling J. WM. B. 
Tucker, the under-tutor, in warranty, and the said Zucker’s answer on the 
ground that the under-tutor cannot appear in behalf of the minors, except in 
ining cases where the interest of the tutrix conflicts with that of the minors, which 


a from the face of the record is not shown. 
ote In the answer to the pleas set up in the answer in warranty or intervention 


Dek of the under-tutor, plaintiff avers, that said restriction of her rights by the 
family meeting is null and void, and prays for the rejection of the demands of 
the under-tutor, and a decree of nullity so far as the restrictions aforesaid go, 
and for judgment pursuant to the prayer of petition. 





4 We are of opinion, that plaintiff had the right to collect from Payne & Har- 
ong rison the amount due her husband's estate. 
a She had been retained as tutrix by the family meeting, and as such, is en- 


| titled to administer said estate; the restrictions on her right as tutrix in the 
nl proceedings of the family meeting are mere surplusage, and must be considered 
a8 not written; they did not annex these restrictions as conditions without 
which they were not willing to retain her, but merely added them in their pro- 
ceedings, after they had declared she should be retained as tutrix. 










Harrison. 
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The restrictions contended for by the under-tutor are adverse to 
Haresoy. of our law. 
He asks that the sum owed by Payne & Harrison shall remain in ¢ 

session. 











































In like manner claims due the estate might remain in the hands of byt 
ors, liable to be lost from insolvency or other causes. Surg 
If such a course of action were pursued, the tutrix would have no also 
with which to pay the debts of the succession. i | 


The lower court rendered judgment for plaintiffas partner in the co; 
for one-half the sum claimed; the other half to remain with Payne & Ham | Bat 
son, subject to the draft of J/rs. Stone as tutrix, payable to the order of a wnt 
to be endorsed by, the under-tutor of the minors. Plaintiff asks to have gy scr 
half of the said sum to be decreed to her in her own right and the other hay 
as tutrix. ah 








We consider, she should have judgment for the whole amount in her capagiy The 
of tutrix, and, as such, entitled to administer. The respective portions due her - 
and the minors can be determined in her final settlement with them. of F 

It is, therefore, ordered, adjudged and decreed, that the judgment of i} Ap 
lower court be avoided and reversed. tert 

It is further ordered, adjudged and decreed, that plaintiff, Mary A. B Stem a 
wife of Z. LZ. McLaurens, in her capacity of tutrix of her minor children, and a 
as such, entitled to administer the estate of her deceased husband, John Tweak, 
recover of defendants, Payne & Harrison, one thousand and six hundred af y 
thirty-five dollars and sixty cents, ($1,635 60,) with costs of suit up tothe tim ng 
of the answer filed and deposit tendered by them of said amount. ne 

It is further ordered, adjudged and decreed, that the intervention of them a 
der-tutor, J. IM. B. Tucker, be rejected, and that the costs of intervention, @ »4 
the original suit, except those due as aforesaid by Payne & Harrison, andthe 
costs of appeal, be paid by the estate of said John Tucker. 9 
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Dantet Dear & Co. v. THomas A. Parrerson. fa 

An action of debt upon a judgement rendered in another State of the Union, is a personal action, te n 

prescription of which is governed by Art. 3508 of the Civil Code. te 

Since the Act of March, 1848, (promulgated 4th April, 1848,) placing absentees and non-residenteg al 

the same footing with residents of the State, in relation to the laws of prescription, ten years wm al 
suffice to enable a judgment debtor to prescribe against his creditor, though the latter beara 

dent of another State. n 

When a statutory change is made in regard to a particular term of prescription, the time anteriae® tl 

the promulgation of the change is reckoned according to the old law, and the subsequent times® fi 

cording to the new enactment. , n 

PPEAL from the District Court of Natchitoches, Ogden, J. “ 

H. Safford, for plaintiffs and appellants. Hamilton & Chaplin, for @ : 

fendant. , 

Sporrorp, J. The present action was instituted against the defendantin @ : ; 
Parish of Natchitoches upon a personal judgment rendered against him Lo 


the State of Pennsylvania, where he formerly resided and where the pla 
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+ il side The prescription of ten years was pleaded to the action in the - 
gourt below, and the plea prevailed; the plaintiffs have appealed. 

It is now settled that an action of debt upon a judgment rendered in another 
“State of the Union is a personal action, the prescription of which is governed 
by the Article 8508 of the Civil Code. Succession of Tilghman, 7 Rob, 291; 
Surget v. Stanton, 10 Ann. 319; Shackleford v. Robinson, 19 Ann. 583. See 
also the opinion of Simon, J. in note to Planters’ Bank of Mississippi v. Wat- 
yon, 9 Rob. pp. 267-274; and Succession of Ducker, 10 Ann. 758. It appears 
that in the cases of Lowisiana State Bank v. Barrow, 2 Ann. 405; Louisiana 
State Bank v. Haralson, Ib. 456; Judson v. Connolly, 4 Ann. 169; and Da- 
canport v. Labauve, 5 Ann. 140, the judgments which were held to be pre- 
scribed only by thirty years, if at all, were domestic judgments. 

By Article 3508, the personal actions therein embraced were prescribed by 
ten years, if the creditor were present, and by twenty years if he were absent. 
The law stood thus until the passage of ‘tan act placing absentees and non- 
residents on the same footing with residents of the State in relation to the laws 
of prescription,” approved March, 14th, 1848, (see Acts p. 60) and promulgated 
April 4th, 1848. When a statutory change is made in regard to a particular 
term of prescription, the time anterior to the promulgation of the change is 
calculated according to the old law, and the subsequent time according to the 
new law. Xanpi v. Orso, 11 La. 59. 

In the present case, it appears that the judgment was rendered in the Penn- 
sylvania court on the 6th June, 1842, after personal service, both parties be- 
ing then residents of that State. But it also appears that the defendant made 
a full acknowledgment of the debt and of the binding force of the judgment 
against him on the 11th July, 1843. For, at that date, he endorsed upon a 
writ off. fa. issued under the judgment, immediately after the Sheriff's return 
of a seizure, the following waiver and confession: 

“Ido hereby waive the holding of inquisition and appraisement of the 
property levied upon by virtue of this writ, and confess condemnation of the 
same.” 

This being the last apparent interruption prior to the institution of the pres- 
ent suit, the prescription must date from the 11th July, 1843. Assuming that 
the defendant left the State of Pennsylvania immediately after signing the 
above acknowledgment, (the hypothesis most favorable to the plaintiffs and un- 
favorable to the success of defendant’s plea,) a term of four years eight months 
and twenty-four days elapsed under the old law, by which it took twenty years 
to bar the action of the absent creditor. That left fifteen years three months 
and seven days to run in order to complete the term of prescription under the 
old law. But on the 4th April, 1848, the new law went into operation, which 
reduced this remaining term one-half, by putting the non-resident creditor on 
the same footing as a creditor present, that is, shortening the term as to time 
from twenty to ten years. Therefore, a lapse of seven years seven months and 
nineteen days from the 4th April, 1848, without an interruption, would com- 
plete the prescription which barred an action in Louisiana on the Pennsylvania 
judgment. The defendant acknowledged service of the petition in this case 
and waived citation on the 20th February, 1856. Between the 4th April, 1848, 
and the date of this acknowledgment, there was a period of seven years, ten 
months and sixteen days, or about three months more than was necessary to 
perfect the prescription pleaded by the defendant. 
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This view of the case renders it unnecessary to decide what effect the Ay 
of April 80th, 1853, (p. 250) and March 15th, 1855, (p. 224) might haye ja, 
case of this kind; they in no wise conflict with the article 8508 of the gs 
Code, which is fatal to the plaintiff’s claim. aq 
Judgment affirmed. 
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A. M. Gray v. CeLeste Covvitton. 


Thirty years uninterrupted possession is required to enable a party to prescribe beyond his title, 

To sustain the plea of prescription under Art. 849, C. C., it is necessary not only to show a Possession 
of ten years, but also that this possession has been held by boundaries fixed according to a cog. 
mon title or different titles. Art. 829, and the following articles, preseribe the mode of fixing bow 
daries, and the Art. 849 must be considered in connection with these. 

Parties are not bound by a consent to boundaries which have been fixed under an evident error, up. 
less perhaps by the prescription of thirty years. 


PPEAL from the District Court of Avoyelles, Ogden, J. 
Barlow & Waddill and H. & 8. L. Taylor, for plaintiff. W. E. Cooke, for 
defendant and appellant. 

Corz, J. This is an action of bornage or boundary, instituted by the plain. 
tiff to establish his eastern boundary between his lands and those of defen 
dant. 

He asks to be placed in possession of his land up to the line called for by his 
titles, and that defendant be decreed to pay him the sum of five hundred dob ~ 
lars damages for the illegal detention and cultivation of a portion of his land 
and the further sum of five dollars per acre per annum for all the land of plain. 
tiff in defendant’s possession. 

The defendant answered by a general denial, and pleaded the prescription of 
ten and twenty years. 

Afterwards, the defendant sued out an injunction to prevent plaintiff from 
digging a ditch on the land she claims to have acquired by prescription, until 
the decision of the boundary suit. 

To this plaintiff, who is defendant in the injunction, filed a general denial, 
and claimed damages for the sum of one hundred and fifty dollars. 

In 1808, McCrummen, a United States Deputy Surveyor, by order of the 
general government, surveyed the tracts of land mentioned in this suit, besides 
other townships in the Southwestern Land District, and it was by this survey 
that the government sold, and by it the different owners bought and sold” 
They were re-surveyed by W. C. Robert in 1849; these surveys conform @ 
each other, and were approved at the land office. 

The division line now in contest, has been for many years since, a matter of 


dispute between the different proprietors. This originated from the fact, that 
the survey made by McCrummen, was nearly obliterated, and was not visible 
by ordinary examination. Ww 


* In 1834, the owners of a portion of the two tracts now owned by the parties | 
to this suit, wishing to have the true line run by McCrummen retraced, called 
upon one Baggerly to do so, but his survey was unsatisfactory. 










This suit was instituted to have the line permanently fixed between lands oF 
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‘Waintiff in Sections 10 and 15 of T. No. 1, R. 5 Ej and those of defendant in  Gaar 
"the contiguous sections, 11 and 14. CouviLion. 
» Plaintiff claims that the true boundary between his lands and those of de- 
- fendant is the McCrummen line, or the North and South section line common 
S® joand separating the parallel sections in which they are respectively situated, 
 pecause these lands were originally acquired according to lines of United States 
_ surveys. 

The defendant claims by the Baggerly survey, although she purchased by 
the government survey. 

An order of survey was granted by the court, and W. 0. Robert and James 
McCauley, United States Deputy Surveyors, were appointed. 

The line of division claimed by plaintiff, which is the one produced from W. 
to W. on the court map, is proved by the testimony of Robert to be the gov- 
emment or McCrummen line. The return of McCauley also agrees with the 
line run by Robert. 

The line for which defendant contends is T. P. produced towards M., as ex- 
hibited by the court survey, which Robert in his testimony states “is an iso- 
lated line and has no possible connection whatever with any other lines or cor- 
ners, and was evidently located by some surveyors, as a temporary approximate 
line, without regard to any actual connections.” 

The line produced from W. to W., which is the one decided by the lower 
court to be the true dividing line, gives to plaintiff that portion of land shaded 
yeliow on the court map, containing 9 78-100 acres, which is now in the en- 
dosures of defendant, and claimed by her by prescription and by the line T. P. 

The 9 78-100 acres of land claimed by defendant are not covered by her 
titles; she can then only succeed by her plea of prescription, but this defence 
cannot be maintained. 

Defendant relies on Art. 848 and 849, C. C.,—but no uninterrupted posses- 
sion for thirty years, as required by Art. 848, has been established. 

Art. 849 does not sustain her plea of prescription for ten years. 

This Article declares: ‘If the boundaries have been fixed according toa 
common title, or according to different titles, and the surveyor had committed 
an error in his measure, it can always be rectified, unless the part of the land, 
on which the error was committed, be acquired by an adverse possession of ten 
years, if the parties are present, and twenty years if absent.” 

Defendant pretends that she has been in possession more than ten years and 
is therefore entitled to the land in controversy. 

Weare of the opinion, that to support the plea of prescription, under Art. 
$49, itis necessary not only to show a possession of ten years, but also that 
this possession has been held by boundaries fixed according to a common title 
oraccording to different titles, and that this Article must be taken in connec- 
tion with Art. 829, and the following articles, which explain how boundaries 
are to be fixed. 

Now in the case at bar, it is not established that Baggarly, who located the 
line of division, which she claims, was a sworn surveyor; that he ever made any 
procés verbal of his work; that he ever examined the title papers of the par- 
ties) ties, nor that he ever complied with other formalities required by the Articles 
of the Code relative to fixing the limits and surveying of lands. 

The evidence does not establish conclusively that the different proprietors 
agreed positively to consider the Baggerly line as the settled division line. It 

a8 pointed out by some of them as the division line, but there is no evidence 
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Gray to show that they promised to take it for ever as the true boundary be 

Covvuios. lands now owned by the parties to this suit. 4 

It also appears that they thought it the McCrummen line, and the one ei 
for by their titles from the government. a 

If then they gave any cunsent to the Baggerly line, it was one given§y 
error. f 

Parties are not bound by a consent to boundaries which have been fixg, 
under an evident error as to the correct location of their titles, unless, perhaps 
by the prescription of thirty years. 6 A, Fréderick v. Brulard, p. 388, 

' Tho case of Lemoin v. Monela, 9 A. p. 515, has been referred to by defy 
dant to show that in actions of bornage, a dividing line long established jx 
tween the parties will be taken as the true one in preference to running a neg 
line more in accordance with the calls and distances and which gives to plain 
tiff a larger boundary. But the decision in this case is based on the fact tht 
the dividing line had been recognised and established between the lands 
plaintiff and defendant and those persons under whom they claim, more tha my 
twenty years previous to the commencement of the suit. ed 

The court in their decision, referring to the case of Williamson v. Hymal oy 
11 L. p. 183, says: " 
“We have heretofore said, that ‘in an action of bornage, a dividing line long A 
fen 
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s £8884. 


established between the parties, and referred to in the procés verbal of saleof 
the plantation to the plaintiff, will be taken as the true one, in preference to 
running a new line more in accordance with the calls and distances, and whid } 
gives to the plaintiff a larger boundary.’” net 

In this case of Williamson v. Hymel, the court say, ‘We think, therefor no’ 
the jury was warranted in concluding that the plaintiff, having purehasedam tra 


indefinite quantity, could not claim beyond a line which existed long before his no 
purchase, and that the description of the plantation in the inventory andi Ms 
the procés verbal of sales, referred to the existing lane and division line, as they $5 
had remained for fifteen years.” up 


The case of Zeringue v. Harang’s Administrator, 17 L. p. 350, is also m ms 
lied on by defendant. pu 
But in this case the court, after ordering that new posts should be placed by for 
the surveyors where the former limit or fence stood, say: ‘‘ When their survey sec 
shall be returned into court, it will be competent for the plaintiff to contest de 
fendant’s right to this surplus of land not called for by his title; and hewil sol 





recover it, unless defendant shows such a possession of it, under the former du 
inclosures, as will establish in him a right to the same by prescription; if me 
therefore, plaintiff has suffered any grievance, he can be relieved on the final bo 
judgment to be hereafter rendered in the cause, and should not have ealled To 
upon us to interfere at this stage of the proceedings.” bo 


The cases just referred to, vary much from the one at bar. In this no} 
ference was ever made in the sales between the different parties to the division 
line claimed by defendant. y 

No such consent as contemplated by law is shown to have been given by the” 
various proprietors to the line of defendant, and it is not proved that they com” 
sidered it as the recognized and established boundary by which the limits & 
their lands were determined. 

On the contrary their consent seems to have been merely a tacit recogm 
for the time being of this line, until the boundaries of their lands shouldt 
accurately defined. a 
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| Weare of opinion, that as the titles of the parties call for the boundary line 
; has been determined by tke court survey, and as no such consent as is 

 eontemplated by law has been shown to have existed between the parties for a 
series of years to a well established and recognized line different from that 
called for by the titles, and as the plea of prescription for the 9 78-100 acres is 
not established, plaintiff is therefore entitled to a judgment in his favor. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
jower court be affirmed with costs. 
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Euizza Toren, Administratrix,'v. Ratpp CusumAn et al. 


dn accomodation endorser against whom, and his principal, a judgment én solido has been render 
ed, on paying the judgment becomes legally subrogated to all the rights of the creditor in a twelve 
months’ bond given in the case by the principal obligor, and may enforce the payment of such 
hond by the surety therein. 


PPEAL from the District Court of Avoyelles, Ogden, J. 
H.&8. L. Taylor, for plaintiff and appellant. J. H. Overton, for de- 
fendant. 
Merrick, C.J. Samuel W. Henarie sold to Daniel Clark, jr., a negro man 
named Dave for $750. Clark, to secure the price, gave his three promissory 
ore, fiotes, endorsed by Joel Tuler, of whose estate, the present plaintiff is adminis- 


Pes F Faire Fh ow 


1 an tratrix. Two of the notes having matured, they were consolidated and a new 
his note for the amount was given. On this note, judgment was rendered in 
d in March, 1841, against Clark and his accomodation endorser, Joel Toler, for 
hey $525, with ten per cent. interest from March Ist, 1841. On an execution issued 


upon this judgment, at a sheriff’s sale of said negro man Dave, which was 
Te made on the 19th day of March, 1842, Daniel Clark, jr., having become the 
purchaser, executed his twelve months’ bond in favor of Samuel W. Henarie 





by for $643 80, bearing ten per cent. interest from date, with Ralph Cushman as 
vey security. 
de- At the maturity of the bond, an execution issued and the negro man was 
will sold for $277, and the writ returned June 3d, 1843, unsatisfied as to the resi- 
mer due. In September of the same year, an execution was issued on the judg- 
if ment against Toler with a credit of $187, (being the amount made on the 
inal bond less costs,) and was returned in December with a credit of $200 paid by 
lled Toler. On the 22d of July, 1844, an alias fi. fa. issued on the twelve months’ 
bond against both Clark and Cushman, and was returned after a sale of the 
Te- property of Clark under seizure, with a credit of $25 50. 
sion The plaintiff, as administratrix of the succession of Joel Toler, deceased, on 
4 the 8th day of January, 1852, settled the balance of the twelve months’ bond 
the in favor of Henarie, amounting to $517 69, by discounting paper belonging to 
— 


the succession and she took a written subrogation to the twelve months’ bond 
against Clark and Cushman. 

This suit is brought to recover the amount paid by Zoler and his succession, 
from Ralph Cushman, and since his demise, from his succession. The judg- 
ment of the lower court was in favor of the defendant, and the plaintiff ap- 


pealed. 


Gray 
oe. 
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The Defendant’s counsel urges in this court the following defences t 
action, viz : 

First. That there was no payment in money ; therefore no payment 
legal acceptation. 

Second. That under the authority of the case of Crow v. Walsh, 8 Annee 
subrogation could not extend beyond the contract to which Toler 


a 


party. “as 
Third. If payment was made at all, it was not made at the time of the me 
rogation. 4 


To arrive at a correct solution of the questions presented in this case, it gj) 
be necessary to consider the position of the parties. It is clear, from authority 
that the twelve months’ bond executed by Clark and Cushman did not novals 
and extinguish the judgment. Hence, Toler’s estate was still bound for the 
debt, the original judgment, and by being bound, it had the right topaya 
any time and become subrogated to the rights, mortgages and privileges of the 
creditor generally, either with or without a written act of subrogation. ¢ ¢ 
3022, 3030. 

The question therefore arises, is the twelve months’ bond one of those righ 
to which the surety is entitled to be subrogated? The reason to doubt, is, that 
the sale to the judgment debtor on a twelve months’ credit under execution 
does not change the title to the property sold, and, since 1855, under the ee 
press statute on the subject, the surety of the judgment debtor on the bond, 
becomes himself subrogated to the judgment. 

The Act of 1855, p. 365 sec. 4, is subsequent to the execution of the twelve 
months’ bond and cannot be held to apply to it, and moreover, were it intended 
change the rights of the parties, it would be unconstitutional as impairing the 
obligation of a contract. This statute must therefore be laid out of view, and 
the cause decided upon the principles of the laws in force at the time the obl- 
gation was entered into. 

It has been settled by several decisions of this court, that the surety on the 
twelve months’ bond executed prior to the Act of 1855, does not on payment 
become subrogated to the original judgment even as against the principal 
judgment debtor, but that on payment, he becomes legally subrogated only t 
the rights of the creditor upon the twelve months’ bond. Had Cushman, the 
surety on the twelve months’ bond, paid it, it would have at once extinguished 


the judgment and liberated both Zoler and Clark from the same, and ye 


Cushman’s only remedy would have been upon his twelve months’ bond and 
such mortgage as might have been retained by recording the sheriff's deeds 
He could have had no recourse against Zoler. Cushman’s estate on payment 
would not therefore have been in a position to claim a proportion of the amonnt 
paid on the bond from the succession of Zoler. 

On the other hand, a twelve months’ bond although it does not novate the 
the judgment must have the effect to defer the creditor's right of paymentof 
the original judgment until the maturity of the bond. 

If the debtor’s surety, although bound by the judgment in solido with him, 
’ has paid the debt, he at once becomes subrogated to the creditor’s righttos 
twelve months’ bond given by a third person and can enforce such twelve 


months’ bond. Therefore'a twelve months’ bond made by a third person is® P 
right to which the surety becomes subrogated on payment of the judgment ~ 
against himself and his principal, as a security covered by the general expres — 
sion in the Art. No. 8030, C. C., as a right of the creditor. Is it different 
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bere the debtor himself makes the bond? The property of the debtor is the 
~ gomamon pledge of all of his creditors. When the property of the judgment 


debtor is sold but bought in by the debtor himself under a twelve months’ 
bond, the creditor has been to some extent deprived of this pledge; for his re- 
course upon it has been deferred for twelve months, and he is obliged to incur 
therisk of the loss of the revenues arising from his debtor's property as well 
as that arising from the deterioration and loss of the property itself. For this, 
among other things, the surety on the twelve months’ bond is bound to the 
creditor. The twelve months’ bond then becomes a further security to the 
creditor representing to some extent the property of the debtor. Offut v. 
Hendley, 9 L. R. 1; Fenn v. Rils, 9 L. R. 99; Coons v. Graham, 12 R. 206; 9 
Rob. 185; 12 Rob. 206; C. P. 716. 

Again, if the surety on ordinary commercial paper is entitled to the benefit 
of collateral paper obtained by the creditor, against the endorsers and maker, 
much more must the surety of the judgment debtor be entitled to treat the 
twelve months’ bond which is executed for the sole purpose of procuring a 
payment of the judgment as collateral and to claim the benefit of it in the hands 
of the creditor. Griffings, Adninistrator, v. Caldwell, 16 L. R. 294. 

From the best examination we have been enabled to give this question with. 
out the aid of books, we conclude, therefore, that it was in the power of TZoler’s 
administratrix to become subrogated to the rights of Henarie. 

But it is said that in order that subrogation should take place there should 
have been a payment in money. The debt has been paid by the transfer of 
commercial paper and we do not think the estate of Cushman interested in in- 
quiring into the mode of payment further than to ascertain that it was real 
and in good faith. ©. C. 2625, 2146, 2134, 2135. 

On the last point made by the defendant’s counsel we observe that the 

$517 69 appears to have been arranged at the time the subrogatlon was given, 
and the settlement made on the 8th of January, 1852. But however this may 
be, the conclusion to which we have arrived, that the twelve months’ bond was 
aright of the creditor, to which the surety became subrogated, on payment, 
will enable the plaintiff to recover. 
; Itis, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that the plaintiff, in her 
said capacity, do have and recover judgment against J. LZ. Degeneris, adminis- 
trator of the said succession of Ralph Cushman, deceased, for thesum of seven 
hundred and seventeen dollars and sixty-nine cents, with ten per cent. interest 
on the sum of four hundred and forty-three 98-100 dollars from the fourteenth 
day of December, 1843, until paid, and costs of both courts to be paid in the 
due course of administration. 
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West Feuictana Rartroap Company v. ©. A. THorntoy, 7 


Where the Clerk of a county court in another State, certifies the exemplification of a record, as 
a true and correct copy of the record, &c., as far as the same remains on file and of recor 
office, he certifies all that the law requires him to certify. It is not a valid objection to the 
pleteness of the record, that the reasons on which the judgment was founded are not set foun: 
the reasons for the judgment do not form a part of the decree. The opinion of the court may by 
and often is given ore tenus. The judgment is of necessity a matter of record. 

The Clerk of the county court properly copied into the exemplification of the recerd, and 
a part of it, the decree made in the case by the High Court of Errors and Appeals, and the objer. 
tion that it is a copy of a copy, is not tenable. Any paper properly made a part of the record jg 
the cause, although in reality a copy, becomes an original for the purpose ef making out trans. 
cript of the cause as it appears of record in the court whence it comes. 

Where a judgment is rendered upon a note, the latter is merged in the former, and can be sere 
only by a reversal or rescission of the judgment. 

A final judgment of a competent court of a sister State after citation, is conclusive of the Matte, 
therein determined between the same parties here, in the absence of evidence positively impeach 
ing it. 


PPEAL from the District Court of Rapides, Ogden, J. 
Mercer Canfield, for plaintiff. W. B. Lewis, and W. B. Hyman, fe 
defendant and appellant. 









Sporrorp, J. This suit was brought in the parish of Rapides, upon a judg 
ment rendered against the defendant, after contestation, in a court of the Stag 
of Mississippi. The original suit was founded upon a promissory note ex 
cuted by the defendant. His defence in Mississippi was the statute of limit. 
tions of that State, where the note was executed and where it was payable, 

The cause was originally tried in the Circuit Court for Wilkinson County, 
Mississippi. There were three trials, and three successive verdicts for the 
plaintiff. The first two were set aside, but upon the third verdict, a final judg 
ment was rendered for the plaintiff. The defendant prosecuted a writ of & 
ror in the High Court of Errors and Appeals, where the judgment of the Gir 
cuit Court of Wilkinson County was affirmed, with five per cent. damage 
pursuant to a Mississippi statute. 

The defendant in the present suit excepted to the introduction in evidens 
of the exemplification of the record by the Clerk of the Circuit Court of Wi 
kinson County, Mississippi. The Clerk’s certificate is in the following form: 


“Tue Srare or Mississippi, 
Wilkinson County. 


“TT, Henry J. Butterworth, Clerk of the Circuit Court in and for said coum 
ty and State aforesaid, do hereby certify the foregoing sixteen pages to bes 
true and correct copy of the record, first and last executions, also of the fin 
decree of the High Court of Errors and Appeals, with the endorsements ant 
Sheriff’s return thereon, in the case of the West Feliciana Railroad Compamy 
against Charles A. Thornton, as fully as the same remains on file and of ra 
in my office. Given under my hand and the seal of,” &c., &c. : 

The objections to the certificate as presented by the bill of exceptions ae 
Jirst, that it shows the record to be incomplete; and, second, that the Clerk of 


Wilkinson County Court could not certify to the correctness of the a 


the final decree of the High Court of Errors and Appeals. 
Undoubtedly a mutilated record should not be received in evidence. 
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Hlere there is no mutilation, The Clerk certifies all that the law authorizes 
him to certify ; that he has made a true copy of the record in the cause, as 
fally as the same remains on file and of record in his office. His certificate 
does not disclose that any thing is missing, which was ever of record in the 
cause. Nor does any thing seem to be wanting to the completeness of the 
record. It was urged in the oral argument, that the reasons on which the 
High Court of Errors and Appeals founded their judgment upon the writ of 
error, are wanting, and that the record i is, therefore, fatally defective. But in 
no court with whose jurisprudence we are conversant, do the reasons for judg- 
ment form an integral part of the judgment itself. The opinion of the court 
js but an exposition of the motives upon which its decree is based. The 
opinion of the court may be, and in practice often is given ore tenus ; the judg- 
ment is of necessity a matter of record. For the sake of greater accuracy 

and to avoid as far as possible the mistakes of reporters, a practice has grown 
up in the courts of England, France and the United States, of reducing to 
writing the reasons which influence the decision of the court in each case, and 
of reading the opinion thus prepared before pronouncing the decree which 
alone, in strict language, forms the “judgment” of the courts. Even if the 
judgment is not a logical sequence of the opinion, the judgment can never be 
impeached as between the parties on that account. The decree of the Iigh 
Court of Errors and Appeals in this case, is perfectly free from ambiguity ; 
the reasons which that court may have given for rendering it are of no conse- 
quence to us, and can in no degree affect a judgment which, upon its face, is 
complete, lucid and conclusive of the matter at issue between the parties. Not 
only are the reasons for that judgment unnecessary to the determination of 
the present controversy, but there is nothing to indicate that they ever formed 
‘a part of the record which the Wilkinson County Clerk attempted to certify. 

But it was urged as a second objection to the admissibility of the transcript, 
that the Clerk of the Circuit Court could not certify a decree of the High 
Court of Errors and Appeals, and that his copy of that decree is but the copy 
of a copy, and therefore inadmissible. The judgment of the High Court of 
Errors and Appeals, authenticated by the certificate of the Clerk of that court, 
and sent down to the Clerk of the Wilkinson County Court to be preserved 
among its archives, formed an essential part of the record in this cause. It 
was the duty of the Wilkinson County Clerk to copy it into the exemplifica- 
tion of the record which he sent hither ; and the objection that it is a copy of 
a copy, is no more tenable than would be a similar objection to his transcrip- 
tion of any authentic copy of a public act or record, which either of the par- 
ties might have adduced in evidence upon trial. Any paper thus made a part 
of the record in the cause, although in reality a copy, becomes an original for 
the purpose of making out a transcript, which shall embody a truthful history 
of the cause, as it appears of record in the court whence it comes, 

The objections to the admissibility of the exemplification were, therefore, 
properly overruled. 

In this court, it has not only been strenuously urged that the Mississippi 
judgment was against evidence and contrary to Mississippi law, but that we 
can go behind that judgment and entertain the plea of prescription under the 
Louisiana Code to the note upon which the Mississippi suit was based. It is 
conceded that the judgment in Mississippi was rendered after contestation be- 
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goal appear to be mutilated before the court is called upon to reject it. Vlei 
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THORNTON, 


vane RR. tween the parties, by a court of competent jurisdiction, and no fraud jg 
Taorytos. Under these circumstances, it is far beyond the appellate power of this 
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to alter or revise the decrees of the High Court of Errors and Appeals ; 
any other court of Mississippi. And it would be subversive of fundamey 
principles and productive of litigation without end, to open a judgment 
rendered and permit the defendant to plead either the old or any new defens: 
to the original cause of action. The promissory note which the plaintiff gal 
upon in Mississippi, has no longer a legal existence ; it is merged in the 
ment, and jt can only be severed from it by the reversal or rescission of 
judgment, Abat v, Buisson, 9 La. 418; Oakey v. Murphy, 1 An, 872; Sigh 
ley v. Creditors, 8 An, 386; Dennistoun vy. Payne, 7 An. 383, 

The prescription liberandi causa appertains to the remedy, and is goveme 
by the law of the former, The defendant can plead any prescription es} 
lished by the law of Louisiana to the particular action brought against hig 
here ; but this is a personal action of debt upon a judgment—it is not ang 
tion upon a promissory note, The prescription applicable to judgments isty 
years, But the judgment sued upon was rendered in April, 183%, and ty 
suit was brought in June, 1856, 

It is well settled, that a judgment rendered in another State of the Uni, 
properly authenticated, has the same force and effect here as in the State when 
it was rendered. Tipton vy. Mansfield, 10 La, 198; Briggs v. Spenser, § Rah 
265; 7 Cranch 481; 8 Wheat. 234. And a final judgment of a competent 
court of a sister State, after citation, is conclusive of the matters therein dé 
termined between the same parties here, in the absence of evidence positively 
impeaching it. Rowand v, Jarvis, 5 An, 43; Lewis v. Wilder, 4 An, 5th 
Hazard v, Agricultural Bank ef Mississippi, 11 Rob. 885 ; Machee v, Coirna, 
9 N. S. 599, 

There is nothing in the pleadings or the evidence to impeach the judgment 
sued upon; and the action upon that judgment is not prescribed by our lay, 

We have not noticed the bill of exceptions to the refusal of the prayer 
the defendant’s answer for a trial by jury, because, although the point ha 
been brought to our attention, the appellant’s counse] has not asked thatth 
cause be remanded for a jury trial, but has chosen to put it before us nit 
merits, and to ask a final judgment at our hands, This course was the mm 
proper, as the defence involves only questions of law, and as our opinion up@ 
these questions is decisive of the case, it would be worse than useless to sib 
ject the parties to the expense and delay of a new trial. 

Judgment affirmed, 
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IN THE 


SUPREME COURT OF LOUISIANA, 
NEW ORLEANS. 


NOVEMBER AND DECEMBER, 1857. 








PRESENT : 


Hon. E. T. Merricx, Chief Justice. 
Hon. A. M. Bucnanan, 
Hon. H. M. Sprorrorp, 
Hon. C. Voorntes, 
Hon. J. L. Cote. 


Associate Justices. 





Euua Lessers, widow Ricuarpson v. J. J. Wicks, 


The signature of the vendee to an act of sule souve seing privé, is not hesessary under the provisions 
of our Civil Code, Which does not contain the Art. 1896 of the C. N. Under our laW a sale of movas 
bles nay be made by parol} but if the vendor chooses to make the sale in writing, his signattire to 
the act is good proof against him, although without the signature of the vendee. The expression 
of Art, 2889 of the Civil Code, “ beftveen those Who have subscribed it” is synonymous with 
agatnet those Who have subscribed it. A party against whom an act under private signature is 
offered must either acknowledge or deny his signature. The burtheh of froof of a simulation is 
thrown oh the defendant who alleges it. A special plea always controls, so far as it goes, the genes 
tal issue. A party is not allowed to vary or destroy his own voluntary Written agreement, by any 
thing short of written evidence, which includes answers to interrogatories on facts and artticles, 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Roselivs and L, Castera, for plaintiff and appellant. Durant & 
Hornor, for defendant. 

Buchanax, J. The defendant was sued by citation and sequestration, for 
certain movables (household furniture,) sold by him to Robert Richardson, 
deceased, for a price in cash. A bill of sale of said movables, under private 
signature, containing an acknowledgment of the receipt of the price, and signed 
by defendant, was offered in evidence by plaintiff, and rejected by the District 
Court, on the ground that the document was not signed by the vendee, Robert 
Richardson, 

There was judgment of nonsuit; and the case is before us, upon a bill of ex- 
— to the ruling of the court below, rejecting the evidence above men- 
tioned. 

We think the court erred, both on general principles and on the issue, as 
made by defendant’s answer. 

As to the necessity for the signature of the vendee to a bill of sale under 
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private signature, the appellee has relied in this court upon the auth 
Duranton. But the reasoning of that commentator, loco citato, has 
to the Article 1325 of the Code Napoleon—an Article not copied into the 





ana Code. That Article requires acts under private signature which conti vet 
synallagmatic conventions, to be made in as many originals as there are partis | said « 
having a distinct interest. tions 
In our law, a sale of movables may be made by parol, as well as in writ} 
but if the vendor have thought fit to reduce his acknowledgment of such a gap 
and of the receipt of the price to writing, under his signature, such. writtey 
acknowledgment is surely good proof against him. The expression of Artic 
2289 of the Louisiana Code ‘between those who have subscribed it” is synony. 
mous with ‘against those who have subscribed it;” and by article 2240, he tive 
against whom an act under private signature is offered, is bound to acknoy). The J 


edge or deny his signature. In fact, that is what the defendant has done jp suff 
this case; for in his answer, after pleading the general denial, he goes on I 
plead specially ‘that the transfer mentioned in the plaintiff’s petition wag pot A 

serious, and never intended to be carried into effect between the parties, yig; 


deceased and plaintiff; that no consideration for the furniture described in the os 
petition of plaintiff, was ever given by deceased, and that the said furniture Ric 
ways remained in the possession of defendant, who has never ceased toh Orle 
owner thereof.” fi 

The second of these pleas waives the first—the general issue; and the cop off 
tract being admitted, (that is to say, the execution of the written conveyang $27 
of the property to defendant,) the burden of proof is thrown upon the defen- 7 
dant to prove the simulation, which he alleges. A special plea always controls cur 
as far as it goes, the general issue. 188 


The case of Hill v. Maddoz, 11 Ann. 511, cited by defendant, has no analogy of: 
to the present. In that case, an instrument having the form of a sale for cash, | 
of articles of household furniture, and signed by the vendor, was not rejected 
by the court, but was held to be an informal pledge, and not a sale, by virtué the 
of two other contemporaneous writings, which were given in evidence, and 


err 
which explained the true nature of the transaction. 
The only question that remains, is, whether the cause shall be remanded for ob 
the purpose of giving the defendant an opportunity to make out by proof, the me 
special defence pleaded by him. fal 
It appears that defendant offered no evidence, and it is possible that he may tor 
have written proof in the nature of a counter letter, which he did not deemit 
necessary to offer, on account of the ruling of the District Court, rejecting the pa 
plaintiff's evidence. If so, his neglect to offer such proof, can scarcely be im A 
puted to him as a fault for which he must suffer. We will therefore give dé 9 
fendant the benefit of the silence of the record on this subject. But itis ca 
proper that we should add that the unvarying jurisprudence of this court doe pl 
not allow a party to vary or destroy his own voluntary written argument, by de 
any thing short of written evidence, which includes, under the decisions, 
answers to interrogatories on facts andarticles. Williams v. Hood, 11 An, 15 81 
McCall v. Henderson, 11 An. 210; Stratton vy. Rogers, 11 An. 381; Seméré® w 
Seméré, 10 An. 705; Burry v. Louisiana Insurance Company, 11 Martin 683; - 
Delahoussaye v. Delahoussaye, 7 N. 8S. 203; Prudence v. Bermodi, 1 La. 240; oO 





Rogers v. Hendsley, 2 La. 600; Maignan v. Gleises, 4 L. R. 4; Macartyi C 
Bond, 9 L. R. 356; Frost v. Bebout,14L. R. 108; Hacket, minors, 4 Rob, 235 
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~ Groves v. Steel, 2 An. 482; Harkin’s succession, 2 Ann. 926; Rachal vy. Rachal, 
4 An. 501. 
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It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that the cause be remanded, with instructions to the 
said court to receive in evidence the document mentioned in the bill of excep- 
tions in the record; and that defendant and appellee pay the costs of appeal. 


Srate v. Ricnarv McDonneti.—Micnaet Durry, Appellant. 


The surety may be sued without making the principal a party to the suit. 
The Auditor’s account, charging a delinquent tax collector with the amount of his defalcation, is 
sufficient evidence to establish the liability of the surety on the collector’s bond, 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

E.W. Moise, Attorney General, for the State. (. Roselius, for the appel- 
lant. 

Merrick, C. J. This suit was instituted upon the bond of the defendant, 
Richard McDonnell, as State Tax Collector for the Fourth District of New 
Orleans. 

The account from the books of the Auditor of Public Accounts, which was 
offered in evidence without objection, shows that McDonnell was a defaulter for 
$27,954 57. 

The proceeding was commenced by a rule against the tax collector and his 
sureties under the 71st Section of the Act approved March 15, 1855. Acts 
1855, p. 517, 518. McDonnell having absconded, as it appeared by the return 
of the Sheriff, a Curator ad hoc was appointed to represent him. 

Michael Duffy, one of the defendants in the rule, who was condemned as 
surety for McDonnell for the sum of one thousand dollars, has appealed from 
the decree which was adverse to the defendants. He assigns the following 
errors, Viz: 

ist. “The proceedings are irregular, null and void, because the principal 
obligor, McDonnell, has not been cited and is not before the court, and no judg- 
ment can be rendered against his sureties unless the amount of the alleged de- 
falcation is established contradictorily with him. The appointment of a Cura- 
tor ad hoc is unauthorized by law.” 

2d. “There is no legal evidence whatever to establish any defalcation on the 
part of McDonnell, the tax collector. The return of the Auditor of Public 
Accounts is no evidence of the facts stated therein. No law has made it so.” 

I. On the first ground assigned as error, we remark, that if there be any 
case, in which the surety should respond for his principal, it is where the 
principal has absconded with the funds the safety of which the surety has un- 
dertaken to guarantee. , 

If a personal service upon the principal were necessary in order to charge the 
surety, a bond taken to secure the State against the acts of the principal debtor 
would be entirely nugatory, for if the principal should flee from the State, there 
would be no recourse against his sureties. But the surety may be sued with- 
out making the principal a party to the suit. If so, the appointment of a 
Curator ad hoc, to represent the principal debtor, cannot prejudice the surety. 

If the surety is properly cited, the only question between him and the State 
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- is, has the bond been forfeited, and how much is due upon the same? [tm Co 
McDoxxsut. be convenient for him if his principal should answer these questions, — 
his principal has absconded, the surety must respond to them alone. that ' 
If. The certified extract from the Auditor’s account was received y (mor 
objection. It was, therefore, properly considered by the court. The de ance 
who did not even take a bill of exceptions to the introduction of the e beat 
cannot make its reception a valid basis for the assignment of error. He mmm. whic 
be presumed to have assented to its introduction. 11 An. 37. But if it be 9 
tended by the assignment of errors to assert, that the account of the ‘el ont 
, proves nothing when introduced in evidence, the objection is answered by the this, 
section of the statute cited, which makes it the duty of the Auditor of Publ i 
Accounts to charge the delinquent with the amount of his defalcations, and to 4 
require the District Attorney of tie proper district to proceed, by rule, againg , j 
the tax collector and his sureties. ' 
Judgment affirmed. 
Tomas Hynes v. C. A. Morty. ep? 
v 
Where the holder of two notes secured by mortgage on the same property, at the maturity of the wi 
first note obtained a judgment on It, with preference on the proceeds of the sale of the mortgage a 


property, which being sold under his execution, did not bring a sufficient amount to satisfy eh pe 
notes. Held: That the ft. fa. issued under the judgment, should have been first satisfied in full, al 
and the balance held by the purchaser and judgment creditor, who bought in the property, to mest th 
the other note pro tant., when it became due. The 

The plaintiff in the seisure, who was the holder of both of the notes, not having asked for a saleof f 
the property on such terms of credit for the balance of the price, as would correspond with the it 
falling due of the second note, the Sheriff had no right to apply the price first to the outstanding P 
note in the hands of the seizing creditor, and thus leave a balance unpaid on the execution ander 





which the property was sold. | 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J. RF 

L. F. Andry, for plaintiff. G. Legardeur and J. LZ, Tissot, for defendant 
and appellant. Di 

Sporrorp, J. The appellant states his case thus: in 

“ ©. A, Morin, was the holder and owner of two promissory notes subscribed p 
by Thomas Hynes, one for the sum of $1,680, the other for the sum of $1,77), 
and secured both by the same mortgage upon the same property. ty 

“At the maturity of the first note, to wit: that of $1,680, Morin brought 
suit upon it, obtained judgment against Hynes and issued ai. fa. under whieh D 
the Sheriff seized the mortgaged property and sold it for $2,400 cash. 

““The Sheriff then deducted his costs, amounting to $45 £0, and applied the it 
balance, to wit: $2,354 50, to the payment: Ist. of the outstanding note @ 
$1,770, and 2d, of the writ in his hands which amounted, with interest and fi 
costs, to $1,789 05; thus leaving a balance of $1,204 55, still due under the f 
writ. : 


“For the recovery of this balance, A/orin issued an alias ji. fa., which Wit” 
enjoined by Hynes, upon the ground that the sheriff ought to have applied tht” 
proceeds of the sale to the payment in full of the writ, and that the latter wa” 
therefore, satisfied.” a 

“The District Judge was of a like opinion and made the injunction 
petual.” 


“From this judgment Morin has appealed.” 
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" Gonsidering that 0. A. Morin, the holder of both the mortgage notes, one 
i due and the other not due, chose to take a judgment by preference on the one Mori. 
that was due, without, at the same time, asking for an order that the property 
(mortgaged at once to secure both) be sold on such terms of credit for the bal- 

ance as would correspond with the falling due of the other note, we think there 
was no error in perpetuating the injunction, By the terms of the judgment, 

which were of his own seeking, he had secured a preference on the proceeds of 

the sale forthe payment of the whole of the note then due. However, justly 

and successfully, a third person might have complained of and interferred with 

this judgment, the party who procured it had no right to change it. The ji. fa, 

the jssued under it should have been first satisfied in full, and the balance held by 

ili the purchaser and judgment creditor, Morin, to meet the other note pro tanto, 

i J when it should fall due, 

Judgment affirmed. a 





Strate v. Jonn McGuynis. 


The information charged that the prisoner on, &c., at, &c., “with a certain dangerous weapon, to 
wit: a pistol, in and upon one Thomas Martin, did make an assault, by wilfully shooting at him 
with the intent, him, the said 7omas Martin, then and there to kill and murder.” There was 
endorsed on the information the phrase “ Information with intent to kill,” which formula was re- 
peated by the clerk in the entry on the minutes of the court. Held: That the mistake of the 
clerk neither enlarged nor reduced, nor violated the authentic accusation contained in the bedy of 
the information on which the prisoner had been arraigned and pleaded not guilty. 

The verdict of guilty, found by the jury, was properly followed by a sentence against the prisoner 

le of for the offence charged in the body of the information. The minor offence of “an assault with 

: the intent to kill,” endorsed on the information, was not the offence for which he should have been 


ing punished, 
3 PPEAL from the First District Court of New Orleans, Hunt, J. 

E. W. Moise, Attorney General for the State. B. S. Tappan and Race & 
Foster, for the appellant. 

Srorrorp, J. John McGinnis has appealed from a judgment of the First 
District Court of New Orleans, whereby he was sentenced to eighteen months 
imprisonment, at hard labor, in the State Penitentiary, and to pay the costs of 
prosecution. 

There is no bill of exceptions in the record, and our attention is confined to 
two errors assigned in this court as apparent on the record: 

“Ist. That the accused has been sentenced for an offence for which he was 
never tried. 

“2d. That he has been sentenced under an illegal, invalid and insufficient 
information.” 

Under an Act of 1855, (Revised Statutes, p. 160, Section 2,) “prosecutions 
for offences not capital, may be by information, with the consent of the court 
first obtained.” 

It appears by the record, that the District Attorney, with leave of the court, 
filed an information against John McGinnis, which was duly docketed and 
numbered 12,574. This information, which thus became an integral part of 
the record, charged, that John McGinnis, on, &c., at, &c., “with a certain dan- 
gerous weapon, to wit: a pistol, in and upon one Thomas Martin, did make an 
assault, by wilfully shooting at him, with the intent, him, the said Thomas 
Martin, then and there to kill and murder.” 
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Upon his arraignment, he pleaded “not guilty,” and, after a trial, the tne 
brought in a verdict of “guilty,” with astrong recommendation to the 
of the court. There was no demurrer, no motion to quash, and no motiongs 
a new trial or in arrest of judgment. $ 
Inasmuch as under the number and title of the cause, there was endo 
upon the information, the phrases “information for assault with intent tok 3 
a descriptive formula, which, it appears, the clerk repeated when making ‘ 
entries relative to the arraignment, trial, &c., &c., the appellant contends that 
we must infer that he was tried for nothing but an assault with intent to Wy 
which is punishable by simple fine and imprisonment, (Revised Statutes, p, 
Section 10,) and could not be punished for an assault by shooting at 
or an assault with intent to commit murder, which are punishable by imprisi, 
ment, at hard labor, not exceeding two years. Revised Statutes, p. 186, Sep 
tion 9. 





The concise endorsement of the character of the offehce upon an info 
or indictment is for convenience only, and forms no part of the substance of thy 
charge. The State v. Smith, 5 Ann. 341; State v. Rohfrischt, 12 Ann, 3% 
It is advisable that the District Attorney or the clerk, if he makes such@ 
dorsement at all, should describe the offence as accurately as is consistent with 
brevity; but a mistake in this particular can neither enlarge nor reduce, nop 
vitiate the authentic accusation which is contained only in the body of thein 
dictment found, or information filed by leave of the court.. 

The prisoner is never called to answer to the condensed title of a bill orin. 
formation; he is arraigned and tried upon the bill or information itself. 

So an error of the clerk in entering upon his minutes a brief descriptiond 
the nature of the offence, whenever the case is called by its number and ini 
order, cannot change in any degree the formal accusation preferred against the 
prisoner according to law, nor vitiate the proceedings under such accusation. 

Although, in this case, it would have been more accurate to have endorsed 
upon the information the words, ‘assault by shooting another with intenti 
murder,” the prisoner to whom that information was read, when he pleaded 
it, knew that such was the nature of the accusation against him; and the mig 
take of the District Attorney or the clerk in styling the offence “an assault 
with intent to kill,” by an endorsement which was surplusage and entries 
which were needlessly full, mislead no one; for the prisoner was tried, not 
upon the endorsement, nor upon the concise description of the charge unnect® 
sarily added by the clerk to his entries of the proceedings in the case, but upon 
the information itself. And when the jury found a general verdict of guilty, 
they found the prisoner guilty in manner and form as charged in the inform 
tion, not as charged in the endorsement or the clerk’s entries. 

The second error assigned is so vaguely set forth that, perhaps, it should te 
ceive no notice at our hands. We will remark, however, that the information 
strictly pursues the tenor of the 9th Section of the crimes Act of March 14th, 
1855, p. 181, and that the offence is purely statutory. If there are any defects 
in setting forth details, they are defects of form merely, and as such, should 
have been objected to by demurrer or‘motion to quash before the jury wa 
sworn, and could not be listened to afterwards. Act relative to criminal pre 
ceedings, approved March 14th, 1855, Section 18, Revised Statutes, p. 1% 
Section 91. 

Judgment affirmed. 











of 1 
it w 
defe 
con: 


and 


the 








NEW ORLEANS, NOVEMBER, 1857. 






W. Oreevy etal. v. J. W. Breeptove. 


A motion to dismiss the appeal is too late after the lapse of three judicial days, from the filing of the 
transcript, and after the cause has been set down for trial at the instance of the party who moves 


the dismissal. 
Property sunk in a steamboat and unclaimed for twenty-three years held to be clearly derelict. 
Excessive damages awarded below will be reduced by the Supreme Court. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. Tried 
by a jury. H. Gaither and W. S. Stansbury, for plaintiffs. Semmes & 
Tabet and J. C. Larue, for defendant and appellant. 


Sporrorv, J. The motion to dissmiss came too late. More than three ju- 
dicial days had passed since the filing of the transcript, and the cause had al- 
ready been set down for trial at the instanee of counsel for the party who 
afterwards made the motion to dismiss. See Temple v. Marshall & James, 
11 Ann. 6138. .O Reilly v. McLeod, 2 Ann. 138. 

The property sunk in the steamer Zennessee having been unclaimed for 
twenty-three years was clearly derelict. The plaintiffs had a right to attempt 
its recovery by means of their diving bells and wrecking apparatus. 

The defendant, under the evidence, was without a legal interest to justify 
his interference with the operations of the plaintiffs. There is evidence enough 
in the record unobjected to, to establish the fact of his wrongful interference to 
the damage of the plaintiffs, without considering the validity of the certificate 
from the Supreme Court of Chancery of the State of Mississippi. 

But the damages awarded ($7,000) appear to us excessive. The temporary 
pendency of the injunction could only have caused the plaintiffs to lose the time 
and money they had already expended over the wreck, and were obliged to 
spend in resisting the injunction. All other considerations are too remote, con- 
jectural and fanciful to serve as a basis for the estimate of damages in a case of 
this character. 

For, the alleged treasure is still in the river bed. So soon as the injunction 
was dissolved, the plaintiffs might have returned thither and renewed their 
search for gold. They lost the time spent in gaining access to the wreck in the fall 
of 1846, because, pending the injunction the current of the river again covered 
it with mud and sand. They were put to an expense of five hundred dollars in 
defending the suit. It seems to us that under the evidence three thousand dol- 
lars would be an ample remuneration to the plaintiffs for their labor lost in 
consequence of the defendants course in suing out the injunction 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed, and it is now ordered, adjudged and decreed that the plaintiffs 
recover of the defendant the sum of three thousand five hundred dollars and 
the costs of suit in the District Court, they paying the costs of this appeal. 





FRSC REPS SPARES 


FPS SRPRSESeKPF SSR FFB 





—~“F &€ SPY Ss Ff 


SUPREME COURT OF LOUISIANA, ee 


Detrnine Sovpiev v. J. E. Favriés. 


Brokers may extend their responsibility beyond its limitations as fixed by Art. 2987 C.C., by as 
suming to themselves other functions than those imposed upon them by law and usage, Wher 
such an agent has disobeyed instructions, he cannot rely upon a ratification of his acts by bis 
principal, without showing that they were ratified after a disclosure of all the material facts, 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
G@. Legardeur, for plaintiff. St. Paul & Bouny, for defendant and appel- 
lant. 

Sporrorp, J. Brokers acting strictly in that capacity, ‘ are not responsible fr 
events which arise in the affairs in which they are employed; they are only, 
as other agents, answerable for fraud, or faults.” C. C. 2987. 

But they may incur other liabilities, by assuming to themselves other fune. 
tions than those which law and usage impose upon brokers. By convention, 
or by their course of conduct with particular parties, the may modify and @ 
large their responsibility. 

In this case it appears that the defendant was not a simple intermediary; 
he took upon himself other and greater obligations than those of a note broker 
merely. 

He undertook to make safe investments of the plaintiff's money. Hem 
ceived the money and placed it upon his own judgment, not upon hers. This 
obvious, not only from the direct testimony in the cause, but from an admissionin 
the defendant’s answer. 

He disobeyed instructions and did not invest upon mortgage or in first class 
discount paper. He invested imprudently and is responsible for the loss con 
sequent upon that imprudence and violation of instructions, unless the plain 
tiff is shown to have ratified his action, after a disclosure to her of all the m 
terial facts. The ratification relied upon as inferrible from her having ont 
had in her possession the worthless note which the defendant bought with be 
funds is not well established ; for aught that appears she was left in ignorance 
of what the defendant was bound to disclose in order to shift from himself th 
responsibility of a violation of instructions and of a lack of that prudene 
which his special undertaking guarantied. 

Judgment affirmed. 


T. J. Duraxr vw. J. L. Rinpets. 


The erection of a Verandah of the same width with the street, in front of one’s house, ienotl 
infringement of the rights of the owner of the adjoining tenement and cannot be complained ofa 
in violation of the Articles of the Civil Code regulating the servitudes of light and view. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. | 
C. Roselius, for plaintiff and appellant. Benjamin, Bradford & Finmty 
for defendant. 
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Bocwanan. J. Plaintiff and defendant are owners of adjoining tenements “ 
having a front on Baronne street in this city. Defendant has erected a varan- RIDDELL. 
dab in front of his house, of the same width with the side-walk of Baronne 
street, and supported by iron columns. Plaintiff complains of this as a 
nuisance which has caused him pecuniary damage, and prays for its abate- 
ment. 

In argument, plaintiff relies upon Articles 707, 711, 712 and 713 of the 

Civil Code. An examination of the evidence does not show an infringement 
by defendant of any of those Articles. The servitudes of light and view, 
which plaintiff may claim, are those which are common to all the front pro- 
prietors of Baronne street, and no more. The distinction which is made in the 
petition between a right to erect a balcony of three or four feet in width in front 
of one’s property (which is admitted,) and the right to erect a balcony or ve- 
randah of the width of the side-walk of Baronne street (which is denied) is 
purely fanciful, and has no foundation in law or in reason. Every front pro- 
prietor is clearly under an obligation not to obstruct the free use of the street ; 
and the enforcement of this obligation concerns the municipal authority, which 
has enforced it, as shown by the ordinance of 1852, by the prohibition to erect 
awnings or balconies, which shall be less elevated than eight feet, above the 
side-walk. As to the verandahs, of the kind erected by the defendant, extend- 
ing over the whole breadth of the side-walk and clevated far above it by columns 
ona line with the curb stone, which the evidence shows to have become so 
common of late years, they are very obviously, so far as the public is concerned, 
a great improvement as compared with the hanging galleries and wooden sheds 
which extend only to the half or the third of the width of the side-walk, and 
from which the drip, in rainy weather, is so great an annoyance to foot passen- 
gers. These modern verandahs, on the contrary, afford a perfect shelter from 
the sun and weather, to passers by the front of the houses to which they are at- 
tached. In sultry climates, the necessity of shade from the sun, to health, 
and comfort, has universally introduced the custom of balconies or verandahs ; 
which in this respect, are equally beneficial to the inmates of the houses, and 
to wayfarers. So much for the public considerations attaching to this subject ; 
and which are the only ones really presented by the evidence, inasmuch as the 
plaintiff has not pretended to have any servitude upon the property of his 
neighbor the defendant, created by convention or written title. 

As to the acts of defendant and his tenants, alleged to have caused damage 
to plaintiff, we perceive an inconsistency in the complaint first made, that the 
erection of the verandah was an intrusion upon the privacy of the plaintiff's 
dwelling, by enabling defendant's tenants to look into plaintiffs bedchambers ; 
and the second complaint, (after defendant had erected a screen or lattice upon 
the south end of his veranhah) that the screen or lattice so erected, obstructed 4 1 
the prospect towards Canal street. The defendant, in erecting such screen, eae ° - 
appears to have been actuated by a sincere desire to obviate the objections ™ ; 
previously made by his neighbor, to the verandah ; and to have used every ex- 
ertion to protect the plaintiff from the indiscretion or impertinence of de- 
fendant’s tenants. 

Being of opinion that the defendant has not invaded the legal rights of the 
plaintiff, in the erection of the verandah in question, the judgment of the 
District Court is affirmed, with costs. 
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L. & R. Covucy v. Parrick Cummincs—J. M. Bacu, Warrantor. 
te 
The mere trespasser who is defendant in a petitory action, cannot defeat a prima facie tithe mad 
out by the plaintiff on the ground of the non-rigistry of such title. 
The registry may be made at any time and it does not concern a trespasser that it should be made 
at all. 
As against a naked trespasser, the plaintiff in the petitory action is not bound to show a title pertegt 
against the whole world. 
In forced sales for taxes the forms of law must be rigidly pursued and a title thus derived Cannot be 
gided by intendment. 
When the proceedings are against one described as an absentee, the purchaser at the tax salewoug 
acquire only the interest of such absentee. 


PPEAL from the District Court of Jefferson, Burthé, J. 

i Michel & Gilmore, for plaintiffs. 7. McCay, for defendant. Hiestandé 
Levy, for warrantor and appellant. 

Sporrorp, J. The plaintiffs having succeeded in a petitory action for cp 
tain lots of ground in Jefferson, the defendant's warrantor has appealed. 

The plaintiffs claim the lots as instituted heirs of Victoire Marcos Tio, & 
ceased, who acquired title from Nelson Fouché and Jean Jacques Montfort m 
the 17th May, 1836, by notarial act. 

The warrantor, Bach, claims to have acquired a valid. title to the same lots m 
the 10th May, 1852, by the Sheriff’s adjudication at a tax sale in the suitgf 
“the Mayor and Aldermen of the City of Jefferson for use of 7. May v. Judith 
Proux, absentee or unknown owner of lots 17 to 20 in square 34.” 

The appellant contends that the plaintiff’s title is absolutely null and voidbe 
cause the act of sale from Fouché and Montford to Tio was not proved to have 
been recorded, and that he, though he were a mere trespasser, as the defer 
dant in a petitory action, could defeat the plaintiffs by pleading this lacko 
registry. (Rev. Stat. p.453). 

This position is indefeasible. An unrecorded sale is valid between the parties 
and their privies. The act is receivable in evidence though not registered 
The registry may be made at any time. It does not concern a trespasser that 
the registry should be made at all. The law was intended only to protect thos 
who claim to have acquired the thing by valid title themselves through # 
under a vendor of the person who holds an unrecorded deed and thereby causes 
innocent parties to be deceived. The policy of the law is that such partes 
shall not be affected by latent conveyances. See Buel v. N. Y. Steamer, 1 
L. 541. 

The plaintiffs made out a prima facie title in themselves. It was then fr 
the defendant to show a better one. For as against a naked trespasser the 
plaintiff in a petitory action is not bound to show a title perfect against the 





world. Patin v. Blaise, 19 L. 396; Bedford v. Urquhart, 8 L. 239; Baillie 
v. Burney, 3 Rob. 319; Broughton v. King, 9 R. 218. 

The title set up by the warrantor only dates back to the year 1852. Itiee 
title purporting to be derived from one Judith Prouz, by forced sale for the 
cost of building a banquette assessed against her alone, as appears by the sat 
veyor’s certificate, which forms the only evidence in the record of the impositit™ f 
of a tax upon this property. ’ 
It is contended that because the proceedings were conducted against 
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Prous as an “absentee or unknown owner” of the lots, it matters not who 
was the owner, but that the rights of every other claimant were transferred to 
Bach at the Sheriff’s sale by virtue of the 21st secton of the Act of 9th March, 
1850, p. 60. In these forced alienations of property, the forms of law must be 
rigidly pursued and a title thus derived cannot be aided by intendment. Upon 
their face the proceedings were only directed against Judith Prouax, described 
asan “absentee or unknown owner,” and they could therefore only convey 
to the purchaser such interest as she had. It does not appear that she had 


any. 
The judgment appealed from is, therefore, affirmed with costs. 


Crry or New Orteans v. Martin Gorpox, Agent, &c. 


In an action on a penal statute which must be strictly construed, it is necessary that the facts con- 
stituting the gracamen should be clearly and distinctly stated. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

A F. ©. Laville and Morel, for plaintiff. Durant & Horner, for defendant 
and appellant. 

Voornes, J. This is an action to recover of the defendant $350, with in- 
terest, Assistant City Attorney’s commission and costs, penalties alleged to 
have been incurred by him under the third section of an ordinance of the city, 
approved 23d June, 1854, as follows, viz: 

“Sec. 38. Be it further ordained, that any person or persons refusing or 
neglecting to repair the side-walks, foot-passages, or common alleys, in front of 
his or their property, or bordering thereon, or cause the same to be made when 
required, after the expiration of the ten days, shall be liable, in addition to 
the cost of making said repairs, to a fine of ten dollars for each day he or they 
are in contravention, said fine to be recoverable before any court of competent 
jurisdiction.” 

The agent, in his answer to the plaintiff's petition, after pleading the gene- 
ral issue, avers, that the side walks in front of the property of his principal is 
and has always been in good order; that neither he nor his principal has ever 
been put in default ; and that if what is alleged be true, which is denied, the 
city itself has violated the ordinance by not repairing the side walks, &c. 

The defendant is appellant from a judgment of the court below, condemning 
him to pay the plaintiff said sum of $350, with five per cent. interest thereon 
from judicial demand, ten per cent. thereon for Assistant City Attorney’s 
commission and costs of suit. 

The first section of that ordinance provides, “that whenever any of the 
side-walks, common alleys, or foot-passages, within the corporate limits of the 
city, shall need repairs, it shall be the duty of the street commissioner, or his 
deputies, to notify, in writing, the owners or their agents of the property front- 
ing or bordering thereon, to cause said repairs to be made within ten days af- 
ter service of said notice.” 

The second section declares, “that after the expiration of said ten days, in 
case said side-walks, common alleys or foot-passages are not repaired by the 
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New Onteaxs owners, or agents aforesaid, it shall be the duty of the street commis 


Gensou. 


cause the necessary repairs to be made at the expense of said owners a 
perty fronting or bordering on said side-walks, common alleys or fog 
sages.” 

F. Young, deputy street commissioner, for the plaintiff, and A F 
for the defendant, were the only witnesses examined on the trial below, thy 
substance of whose testimony may be thus briefly stated. That of the forme 
shows, that the side-walk in front of the defendant’s property was bad an 
wanted repairs; that some one, whose name was not signed, had complaing 
of it on the books in the Street Commissioner’s office; that the defendant 
agent was notified of it in writing, on the 25th of September, 1856; that th. 
bricks of the pavement have sunk down in two or three places, collecting pogk 
of water whenever it rains, and wetting the passers by, and has never beengs 
paired ; that the side-walk complained of, and in consequence of which he noj 
fied the defendant, is on Apollo street, and extends from Thalia to Melpomem 
street ; and that he examined the side walk on the day of the trial and foundj 
in the same condition it was, when he notified the defendant’s agent, noat 
tempt ever having been made by the city to have the same repaired, 

The testimony of the other witness, who resides on Thalia street, betwee 
Nayades and Apollo, shows that he is acquainted with the side-walks, along 
the whole front of. which there is a row of trees; that he was called only 
Gordon, the defendant’s agent, to examine it soon after the equinoctial stom 
in September last. One of the trees had been blown down, and put up or take 
away afterwards, leaving no obstruction. He thought that Gordon’s notific. 
tion to repair the side-walk, proceeded from the tree having been blown dow, 
considering the side-walk in pretty good order. He was not in the habitd 
going by there daily, but at the time Gordon called on him to examine the 
side-walk, he found it in as good order as the generality of banquettes in that 
neighborhood; he has passed over it some twelve or fifteen times since the 
month of October, and found it in the same condition as it was when hee 
amined it the first time. 

The present suit was instituted on the 19th of November, 1856, and triedn 
the Ist of April, 1857. 

The following statement forms a part of the petition, viz: 


“(Suit No. 159.] CoMPTROLLER’s OFFICE, 
Martin Gordon, agent of D. F. Kenner, No. 35 Camp street. 


To City of New Orleans : 

For fine incurred by him for having, on or about the 25th day of September, 
1856, violated City Ordinance, to wit: Ord. 1586, sect. 3d, in refusing to 
pair his side-walk, within corporate limits of the city, although duly not 
fied by J. A. Guyol, Street Commissioner, on the 25th September, 1856. 

Martin Gordon, No. 35 Camp street, agent of D. F. Kenner, Appollo street, 
between Thalia and Melpomene streets. Fine of $10, after ten days notifice 
tion of ord., during 35 days, at $10, $350. 

Witness. F. Youne, Deputy Street Commissioner. 

Registered, November 11th 1856. T. THearp, Comptroller. 
To F. @. Laville, Assistant City Attorney.” 

In an action on a penal statute, which must be strictly construed, it is@ 
sential, in our opinion, that the facts constituting the gravamen should te 
clearly and distinctly stated. In this case, the petition merely sets forth the 
defendants indebtedness, arising from his violation of the third section of th : 
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~ ordinance, which is therein copied, and that “he has, during thirty-five days, 


violated said section of said ordininance, at ten dollars a day, making in all 
the sum of $350, as per bill annexed, and part of this petition.” There is no 
description given of the property of the defendant, or the nature of the repairs 


‘required to be made to the side-walk in front of the same. The evidence, 


which we have carefully examined, appears to us insufficient to supply this 
defect; indeed, giving equal weight to the testimony of each of the witnesses, 
whose credibility does not appear to have been taken into consideration by the 
court below, it is certainly very inconclusive, especially when we take into 
view the facts, if such repairs had been necessary, of the remissness of the 
city to make them at the expense of the defendant, as enjoined by the ordi- 
pance, which is imperative, leaving it no discretion to postpone indefinitely 
such repairs, in order to inflict a heavy penalty on the owner. As the mani- 
fest object of the ordinanc is to keep in order, free from any nuisance, the 
side-walks, common alleys and foot-passages of the city for the common use 
and benefit of the public, the infliction of the penalty in cases in which such 
object is not sought to be attained, as in the present case, would be inequita- 
ble, and not in accordance with the letter and spirit of the ordinance. 

We think the court below, therefore, erred in overruling the defendant's 
exception to the plaintiff’s petition, on the ground that the same did not con- 
tain such specifications of a violation of the ordinance as to enable him to 
answer. 

It is, therefore, decreed, that the judgment of the court below be reversed, 
and the action dismissed at the plaintiff’s costs in both courts. 


City or New Orteans v. B. Satoy. 


The defendant, sued for a tax bill, ohjected to the citation, that the advertisement by which he was 
cited, under the Act of the Legislature, April 15, 1853, was only once inserted in the official news- 
paper. The objection held not to be valid. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Laville and Morel, for plaintiff. G. & C. E. Schmidt, for defendant and 
appellant. 

Sporrorp, J. The objection to the citation does not seem to be sustained 
by the tenor of the law of April 15th, 1853, p. 86. 

The other point made in the brief of appellant is too indefinitely stated; no 
conditions are shown to have been violated, and no specific informalities are 
suggested to invalidate the plaintiff's claim. 

Judgment affirmed. 

Bucuanax, J., takes no part in this decision. 
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Feary, Purnam & Co v. W. A. Ricnarpson, 


A merchant in Louisville filled an order on him for merchandize to be shipped to the 
Vicksburg, and took a bill of lading for the same, deliverable to the purchaser at Vicksburg, 
the agent of a steamboat on which the goods ‘were to be transported. The goods were 
drays from Louisville to Portland, to be there reeeived on the doat according te the CURtOM Of thy 
trade in low water on the Ohio river. At Portland the goods were delivered to a different bay 
from the one from which a bill oflading had been taken, and were never delivered to the 
at Vicksburg. Held: That the bill of lading in such a case is conditional, and only Dinding ia 
case of actual delivery of the goods to the steamboat. 

The vendor of the goods did not use ordinary care and diligence in shipping the goods and the pus 
chaser is entitled to recover back the price paid for them. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J, 
Price & Day, for plaintiffs and appellants. H. Gaither, for defendat 

Merrick, C. J. The plaintiffs, doing business at Jackson, Mississippi, @ 
dered thirty coils of rope from the defendant, a dealer at Louisville in woo, 
hemp, bagging, rope, twine, &c. 

The latter made out an invoice of the goods and took a bill of lading fe 
them from the steamboat Republic on the 2d August, 1854, signed by “P 
Zus. Barham, agent, per S. Bomer” by which the merchandize was to be& 
livered to plaintiffs agent at Vicksburg, Mississippi. The plaintiffs in payment 
remitted their bill of exchange upon the house of Fearn, Donnegan & Oo, 
New Orleans, which was accepted by them. The merchandize never having 
come tohand the bill of exchange was protested for non-payment, but way 
finally paid by the acceptors on the 20th December, 1855. 

This action is brought by the plaintiffs to recover back this sum of money 
as paid in error. 

The proof shows that the Ohio river is usually low in August, and thatin 
low water the custom of the trade is to take bills of lading from the agentsd 
the boats in Louisville, and forward the goods by drays to the boats at Port 
land, accompanied by dray tickets addressed to the boats on which parties i» 
tend to ship, giving the marks and numbers of packages. Sometimes the bil 
of lading has the condition inserted, “subject to dray tickets.” 

It appears from the correspondence of the parties, which has been produced 
and on which the case must be determined, that the Republic did not receive the 
goods, but that they were taken by a boat called the Odd Fellow, and reshippeda 
the steamer Dresden and finally delivered to Messrs, J. C. Griffin d& Bm 
Memphis, Tennessee. They were claimed by a Mr. Ford, as belonging to his 
brother who had failed, and whose business he was winding up. He took sit 
coils of the rope to his plantation, and the rest of it he sold to Griffin & Bm 
The parties doubting their respective rights to recover of Griffin & Bro, ant 
Ford, have canvassed in their correspondence the question on whom the les 
must fall. The defendant contends that he was only an agent, that he tooka 
bill of lading from the boat and sent the goods to Portland for the boat, and 
that he did his duty and was discharged. The plaintiffs contend that the goods 


were never properly shipped and delivered. It is not important to consider” 


whether the defendant must be considered as a dealer on his own account or a 


a factor. In either case it was his duty to see the goods shipped. It hast 
held that in ordinary cases the captain of a vessel is without authority tobind . ; 
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~ owners by signing a bill of lading unless the goods are actually delivered or put 


on board the vessel. Abbott on shipping, p. 323, note8. But the custom of 
trade at Louisville it seems, is to sign the bills of lading before the goods are 
gent by the drays to Portland. Insuch cases the bills of lading must be con- 
sidered as conditional and only binding in the event the goods are really de- 
livered to the boat at Portland. : 

It would thenee seem that that the production of a bill of lading alone, 
signed by the agent in Louisville, does not show a delivery to the steamboat, 
but that the production also of the dray receipts are required in order to fix 
the liability of the owners of the boat. The defendant has not therefore shown 
that ordinary care and diligence which was required of him, whether he be con- 
sidered a vendor of the goods or a mere agent. He should have shown that the 
dray receipts were signed by the clerk or other officers of the Republic, and he 
did not exercise proper care, inasmuch as he does not appear to have examined 
the dray receipts, on the return of the drays from Portland, in order to ascer- 
tain whether the goods had been delivered, and if so, whether they had been 
delivered to the right boat. 

But the defendant further contends that at the time the draft was paid the plain- 
tiffs did not pay in error, for they had full knowledge of the whole transaction 
and are therefore precluded from recovering. C. C. 2280. It is admitted that the 
draft was paid by Fearn, Donnegan & Co., the acceptors. We think, there- 
fore, the payment must be considered as relating to the date of the draft, and that 
epoch must be considered its date between the parties on the question be- 
fore us. 7 

The garnishees have sufficient funds in their hands to pay the debt. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed, and that the plaintiffs do recover and 
have judgment against the defendant, for the sum of three hundred and six- 
teen 47-100 dollars, with legal interest thereon from the 28th day of December, 
1855, until paid, and costs of both courts, and it is further ordered, that said 
garnishees, Parmele & Brother, pay said sum of money, interest and costs, 
out of the funds attached in this suit, and admitted by their answers to be in 
their hands. 





S. J. Barr v. I. P. Asrams ann Wire. 


The written admission of a party of the fact that he had made a verbal sale of a slave to another, 
is primary evidence, and makes legal proof of title to the property 

Where a sale is made with the right of redemption, the right must be exercised within the time 
agreed on, otherwise the purchaser becomes irrevocably possessed of the thing sold. (©. C. 2548. 


are from the Sixth District Court of New Orleans, Cotton, J. 
A. T. Steele and J. B. Lyman, for plaintiff and appellant. Clarke & 
Bayne and Drouet & Charvet, for defendants. 
Voortes, J. This is the second appeal which has been taken in this case. 
In the former, the ruling of the Judge a guo was held to be erroneous in 
refusing the defendants a continuance to enable them to prove the fact, as set 
forth in their affidavit, “that the plaintiffs title to the slave in dispute had 
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been conveyed, by act under private signature, to George W. Gooche, y 
June, 1852.” 

On remanding the case, no attempt appears to have been made by the 
Bushey to call her vendor, Joseph T. Calhoun, in warranty ; neither does qe 
appear that Gooche has ever been notified of this suit. in 

The defendants derive their title from Gooche. On the hypothesis thatiy 
evidence warrants the conclusion, that the slave in question was in the Plain. 
tiff’s possession as owner in January and February, 1852, and was brought 
hither by him from Texas, as alleged in his petition, it remains then to beg 
certained whether or not his title has ever been legally conveyed to Goody 
In proof of the divestiture, the defendanis introduced a power of attorney gp 
der private signature from the plaintiff, to a certain B. 7. Houghton, dated te 
9th of June, 1852, and a letter from the plaintiff to Pickett, Perkins & (, 
dated 17th July, 1852. The mandate or procuration contains the follow 
clause: ‘“ And to prevent the sale of a negro woman named Mary, sold bym 
to one George W. Gooche for the space of twelve months, for six hundred db 
lars; as there is a special contract and agreement between the said @ F 
Gooche and myself, that the said slave is not to be sold to any one with, 
twelve months, and only to myself, and for the amount of six hundredd 
lars, being the purchase money,” &c. In his letter, the plaintiff declares; 

‘Moreover I will state to you, that I sold a light colored girl named May 
Sneed toa Mr. Gooche ; the girl I was to have back at the same price whid 
she was sold for, which was six hundred dollars, when I returned from Califor 
nia, cr at the expiration of twelve months.” 

On the trial below, the plaintiff objected to this evidence on the ground that 
if offered to prove a verbal sale from him to Gooche of the property in que 
tion, it was inadmissible, as such a sale was null and not susceptible of proof 
and if offered to prove a written sale of said property, it was equally inadmix 
sible as secondary evidence, the sale itself as the best should be offered, unles 
shown to have been lost or destroyed, or its production shown to be out of the 
power of the party. 

The objection, it appears to us, could only go te the effect and not thea 
missibility of the evidence. As a general rule, it is true the law requires lite 
ral proof of title to immovables or slaves, but a verbal sale of such property, 
accompanied by actual delivery, and proved as required under Article 220d 
the Civil Code, is no less binding on the parties. The written admissionsofé 
party of the existence of a verbal sale of such property, ought certainly tok 
as binding upon him as that which is elicited from him when interrogated@ 
oath under that Article. But in the present case it seems: to us, that the et 
dence objected to is primary and not secondary, making legal proof of titlet 
the property in controversy. Millaudon v. Police Jury, 8 N.S. 133; Mil 
man v. Leverich, 11 La. 520. 

The contract then between Bair and Gooche is shown to be a sale with the 
right of redemption (la faculté de réméré ou de rachat), which rested solely@ 
the will of the former to dissolve it, by offering to repay the price and rede 
the property. Patterson v. Roman, 14 La. 214, “If that right has not bet 
exercised, within the time agreed on, by the vendor, he cannot exercise it a 
terwards, and the purchaser becomes irrevocably possessed of the thing sold” 
C. C. 2548. In the present case, as the stipulated term has long since@® 


pired, it is clear that the right of redemption can no longer be exercised. 
Judgment affirmed. i¢ 
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Syyvet Simmons v. His Creprrors—On the Opposition of Fuyr & 
JONES. 

Where an appeal is taken by one of the opposing creditors from a judgment homologating the tab- 

leau of distribution, it is not sufficient to give an appeal bond in favor of the syndic. The creditors 


on the tableau interested in maintaining the judgment, must be made parties to the appeal, or it will 


be dismissed, on the motion of any of them. 
The motion to dismiss on such a ground, is not too late after the expiration ef three days from the 
filing of the record, as the court will, ew officio, notice the want of parties for a final decree. 


PPEAL from the Third District Court of New Orleans, Durigneaud, J. 
Race & Foster, for appellants. Heistand & Levy, for appellees. 

Voorntes, J. William Florence, classed on the tableau of distribution as 
a privileged creditor of the insolvent, claims the dismissal of the appeal, on 
the ground that no bond has been given either in his favor or that of the 
creditors and appellees. The appellants’ bond is in favor of the syndic alone. 

We think this case falls within the rule announced in the case of Armstrong 
v. His Creditors, 8 An. 368. See the authorities there quoted. 

But it has been urged by the appellant’s counsel, that the motion for the 
dismissal was too late, on the authority of the case of Creevy v. Breedlove, 12 
An. The decision in that case was based on the rule announced in the case of 
John Temple v. Marshall & James, 11 An. 613, (see authorities there quoted,) 
to the effect that the appeal would not be dismissed for irregularities in the 
transcript, such as the want of an order of appeal, &c., unless such motion 
were made within three days after the record was filed. But in the present 
case, the motion rests on entirely different grounds, namely, that William 
Florence, who has an interest in maintaining the judgment, has not been made 
aparty to the appeal. In the case of Widow Robert, Executriz, v. Ride & 
Mairot, 11 An. 409, we said: ‘It is needless to inquire whether the motion 
to dismiss in this case should have been filed within three days after the trans- 
cript was brought up from the inferior court, inasmuch as the practice of this 
court has been to notice, ex officio, and without any motion to dismiss having 
been made, the want of proper parties for a final decree.” See cases there 
quoted. 

Appeal dismissed. 


J. Rice v. E. Garrett et al. 


Where the defendant, in an injanction suit prays, in his answer, for damages against the principal 
and sureties, and the judgment dissolving the injunction is silent on the subject of damages, it is 
equivalent to a rejection of the claim for damages and the judgment is res judicata between 
the parties. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
. 4. T. Hays, for plaintiff and appellant. J. Dunlapand W. 8. Stanbury 
for defendants. 
Bucuanax, J. The plea of res judicata was properly sustained by the 
District Court. 
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The present suit is for damages against the principal and two sureties 
two several injunctions bonds given for the same injunction in the case of 
rett v. Rice, decided upon appeal in this court, at the May term, 1856, nok 
reported. 

The injunction issued in the suit of Garrett v. Rice, had for its object ty 
stay the execution of a judgment in which Rice was plaintiff, and Garp | 
defendant. Under the Act of 1831, the principal and sureties in the injuno. 
tion bond were made parties to said suit, and Rice, the defendant therein 
prayed, in his answer to the suit, for damages against the said principal an 
sureties. 

The injunction was dissolved by judgment of this court on appeal; and yy 
declared, in the reasons for judgment, that we did not think it a case for thy 
infliction of damages. 

Our decree was silent on the subject of damages. This was equivalent tog 
rejection of the demand for damages, under the pleadings in that cause 
Spencer v. Banister, decided this term, and cases there cited. 

It is, therefore, adjudged and decreed, that the judgment of the Distri¢ 
Court be affirmed with costs. 





C. Dersieny v. J. B. Trepacnier. 


The appellee, at any time before the cause is at issue on the merits, may have the appeal dismissed 
as being premature; the judgment of the lower court not having been signed. 


4 PPEAL from the District Court of St. Charles, Burthe, J. 
Handlin and St. Paul, for plaintiff and appellant. Z£. Bermudez, for 
defendant. 

Vooruies, J. The defendant and appellee claims the dismissal of the ap 
peal in this case, on the ground that the same is premature, the judgmentd 
the court below not being signed. 

“The Judge must sign all definitive or final judgments rendered by him, 
but he shall not do so until three judicial days have elapsed, to be computed 
from the day when such judgments were given. C. P. 546. An amendment 


to this Article provides: ‘‘ That hereafter, all motions for new trials in causes, | 


shall be made and determined, and all final judgments signed before the ad 
journment of the court for the time at which such causes were tried, and 
whether three judicial days shall have clapsed or not: provided, that this 
amendment does not apply to the parish of Orleans.” 

“The party, who believes himself aggrieved by the judgment given against 
him, may, within three judicial days after such judgment has been rendered, 
pray for a new trial, which must be granted, if there be good ground for the 
same.” C. P. 558. 

These Articles, construed with reference to each other, and to Article 555 of 
the same Code, which declares that all judgments thus rendered, shall becom 
sidered as having effect only from the last day of the term, whatever may be 
the day on which they shall have been signed, clearly imply, in our opinion, 





that no appeal lies from a final judgment which has not been signed by the | 
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Such a judgment cannot be considered as having the effect of res ju-  Dunsiay 
8 An. 482; 5 An. 401. TREPASIER. 
We think the appellee was in time to file the motion to dismiss before the 

guse was at issue upon its merits, 

Appeal dismissed, 





BEF R es 


J. M. Saux v. F. Lerevre & Co. 


F 3 


An appeal from a judgment against the two members of a commercial firm én solido, taken by one of 
toa the partners only, dismissed on the ground, that the other partner against whom the judgment was 
rendered should have been made a party to the appeal, he having an interest in maintaining the 
judgment to secure his recourse against the appellant for his portion of the debt. 


ret PPEAL from the Fourth District Court of New Orleans, Price, J. 
Budd & Lambert, for plaintiff. J. LZ. Tissot, for defendants and appel- 
lants. 

Voormes, J. The plaintiff in this case obtained a judgment against the 
defendants, in solido, for the sum of $400, with interest and costs. Frangois 
Iefeore alone appealed from that judgment. In his petition for the appeal, he 
alleges that the judgment was rendered against the members of the firm, now 
dissolved, individually and in solido, condemning him to pay the plaintiff the 
amount claimed in his petition. 

The appellee has moved to dismiss the appeal on the ground, that the de- 
fendants, Frangois Lefevre and Joseph Figuieré, have not been made parties 
to the same, or cited in the premises in accordance with law. 

The only question presented is, whether Figuieré has an interest in main- 
for taining the judgment. In taking the appeal, it is clear that Lefevre only acted 
for himself and in his own interest in the matter, and not for his partner ; con- 
ap sequently, he must be deemed a principal, and not an agent of the partner- 
af ship. Hence, it follows clearly, that the judgment against his partner, bound 
in solido with him, cannot be disturbed on this appeal. 

Such being the case, then it is obvious that Figuieré has an interest in 
maintaining the judgment ; otherwise, if reversed, he would inevitably lose 
his recourse against the appellant, his partner, for a contribution, in the event 

of his discharging the debt. Supposing that a judgment in this case would 

not effect Figuieré’s interest, as he is not a party to the appeal, then it may be 
asked what avail would such a judgment be to the appellant, as he would still 
be liable to his partner for contribution ? 

Appeal dismissed. 
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Succession or C'. Pasquiern—Cpposition of Avevste Vornené ty 


Tableau of Distribution. 


Where the relevancy or competency of the evidence offered by a party on the trial of a cause can 
not be judged of without knowing the purpose for which it was offered, and it does not appear by 
the bill of exceptions to the rejection of the evidence, that the party offering it was Prejudiced by 
its rejection, the action of the lower court will not be reversed. 

Where the evidence offered is apparently foreign to the case, the party offering it must show that 
it would be rendered material by other evidence which he undertook to produce. 


4 PPEAL from the Second District Court of New Orleans, Vorgan, J. 

4 R. & H. Marr and Clark & Bayne, for the curator, appellant. Buddé 
Lambert, for opponent and appellee. 

Sporrorp, J. ‘This appeal presents only questions concerning the admiss. 
bility of certain evidence which the District Judge excluded, on the ground of 
irrelevancy to the matter in dispute. 

To induce us to reverse the action of a District Judge in such a case, the 
appellant should show, by his bill of exceptions or by the record in the cause 
that he was prejudiced by the ruling. Here there is no such showing. The 
appellant did not suggest that the rejected evidence would tend to exonerate the 
succession from liability to Voinché upon the notes, which formed the basis of 
his opposition. Although it be true that no replication to, or joinder of issue 
with the opponent is required in our practice, still the curator who refuses to 
acknowledge a claim against the succession, which is put in suit by way of oppo- 
sition to his tableau, should at least disclose the purpose for which he offers evi- 
dence on the trial of the opposition ; that purpose being stated, the court then 
can judge of the relevancy or competency of the evidence; without such astate- 
ment, the time of our courts of the first instance might be waisted in vain in 
quiries into collateral or even foreign matters, to the detriment of suitors and 
the delay of justice. Because counsel fancy that they may perhaps elicit some. 
thing that will touch the case, they are not to be permitted to offer evidence 
which has no prima facie bearing upon it, and which they do not link with 
it by a statement of what they are prepared to prove. The true rule, we c0a- 
ceive, has been laid down by Greenleaf in his treatise on the law of evidence, 
vol. 1, sec. 51. It is not necessary that the relevancy of evidence should ap 
pear at the time when it is offered; it being the usual course to receive, at 
any proper and convenient stage of the trial, in the discretion of the Judge, 
“any evidence which the counsel shows will be rendered material by other a 
dence, which he undertakes to produce.” 

The appellant here did not pretend to have it in his power to show that the 
notes held by the opponent Voinché against Pasquier’s succession, or either of 
them, embraced any part of the opponent’s claims, already allowed on the 
former tableau. Therefore, the evidence adduced on the trial of other issues 
with other parties, and the explanation of Pasquier’s books touching an ae 
count heretofore adjusted, were, so far as appeared, irrelevent to this case 
And the appellant’s counsel, when he proffered evidence thus apparently foreign 


to the case, did not show that it would be rendered material by other evidence § 


which he undertook to produce. 


Judgment affirmed. 


¢ 
‘ 















€ can 
ar by 
ced by 


wm that 


t the 
er of 
. the 


n ac- 











NEW ORLEANS, NOVEMBPFR, 1857. 


Joun A. P. Maptes et al. v. Mitty and Saran, f. w. c. 


Qiildren to the extent of the legitime are not considered as heirs, but as creditors of their father’s 
gtate. They are entitled to the revocatory action only for the enforcement of their legitime, 
peyond that they are mere ordinary heirs and cannot be heard to allege the turpitude or defeat 
the judicial confession of their father. Vide Succession of Trimmell, decided in 1844, opinion 


pook 2%, page 323. 


PPEAL from the District Court of St. Tammany, Watterson, J. 

G. 8. Lacy, R. A. Upton, and Martin & Childress, for plaintiffs. A. 
Hmnen, and J. R. Jones, for defendants and appellants. 

BocuaNan, J. This is a suit instituted by the children and forced heirs of 
Nathan Maples, deceased, to set aside sales, made by the said Nathan, of the 
ieendants in the cause, to one Jenny Broxton, their mother, as being simu- 
ied and in fraud of plaintiffs’ rights as forced heirs. By a supplemental 
elition, the plaintiffs moreover pray that the emancipation of the said Jenny 
Provton, and of her husband, Phillip Broxton, made many years before the 
ales of defendants to Jenny, be also revoked and set aside for the same 
reasons. 

The question of the validity of the emancipation of Jenny Broxton and 
Phillip Broxton, cannot be. considered by us. Both of those persons were 
dead at the time of the institution of the suit; and, even supposing that the 
action granted by Article 190 of the Civil Code, to revoke an emancipation 
made in fraud of the portion reserved to forced heirs, may be instituted after 
the death of the person emancipated, which we doubt, yet no issue has been 
joined upon this portion of the case, by any person claiming capacity to repre- 
sent Phillip or Jenny Broxton. 

The defendants except to the action, “‘ because the same is disrespectful to 
the memory of the father and mother of plaintiffs, and such action cannot be 
sustained or allowed in a court of justice, as it casts a stain upon the charac- 
ter and reputation of their ancestors.” 

Itis viewed by us as settled, that the children of the deceased, to the ex- 
tentof the legitime, are not considered as heirs, but as creditors of their 
father’s estate (Rachal v. Rachal, 4 An. 500); and that the law gives to the 
children the revocatory action, only for the enforcement of their legitime. Sue- 
tesion of Trimmell, decided in December, 1854, but not reported. 

In the last mentioned case, the language of the court, through its organ, 
Chief Justice Slidell, was as follows : 

For their Jegitime, they are, in legal contemplation, creditors. Beyond it, 
they are mere ordinary heirs, and as such cannot be heard to allege the turpi- 
tude, or defeat the judicial confession of their ancestors.” Opinion Book 24, 
page 323. 

In the present case, the verdict of the jury affirms the simulation of the 
twosales from Nathan Maples to Jenny Broxton, set forth in the petition, 
lamely: ist. That of defendant Mitty and her child Joseph Robigo, on the 


lth October, 1831; and, 2d, that of defendant Sarah and her three children, 
Arabella, Susan and Mary Jane, on the 31st January, 1840. 


‘With regard to the first of these sales, the record does not enable us to say, 


/tith confidence, that the conclusion of the jury was erroneous. There was a 
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conflict of testimony ; and in such cases much weight is due to the java i 















preciation of the credibility of the witnesses who testified before them, ang they 
who were personally known to them. ulatic 
Supposing the sale of Mitty and her child to have been simulated, we ‘ ic 
next to inquire, (under the ruling in the case of Zrimmells §, 
whether the said pretended sale prejudiced the plaintiffs’ legitime, On this . 
point, Abraham Penn, a witness of plaintiffs, testifies that Mitty and her child ei ft 
were worth, in his opinion, from eight hundred to one thousand dollars, in : 
1831; and John A. P. Maples, one of the plaintiffs, examined as a witness 





the same side without objection, estimates the value of Mitty and her child, at 
the time of the sale, at one thousand dollars. Nathan Maples, the father of 
plaintiffs, died in 1841. His inventory is in evidence, and shows him to hay 
been possessed, at the time of his death, of property to the amount of thre 
thousand one hundred and thirty-eight dollars. It is not shown that hig gue. 
cession owed any debts. 

From these facts, we conclude that the value of IJitty and her child did not a 
equal the disposable portion of Nathan Maples’ estate, being one-third of the 
same; and, consequently, that plaintiffs cannot revoke the sale of Mitty by ad 
their father, on the ground of simulation. 

As to the sale of Sarah and her children, we are of opinion that the evidenee A 
disproves the charge of simulation. The consideration of that sale, expressed in 
the deed, was “ eight hundred dollars, all cash in hand well and truly paid, the a 
receipt of which is hereby acknowledged, and acquittance granted therefor” 


































On the same day, (31st of January, 1840,) and before the same notary, (the " 
parish Judge of the parish of St. Tammany,) on which and before whom the . 

sale of Sarah from Nathan Maples to Jenny Broxton was passed, the vende, ors 
Jenny Broxton, made a sale to Mrs. Mary Maples, wife of Nathan Mapla, # af 


and by him authorized, of two lots of ground in the town of Covington, pa 
with all the buildings and improvements thereon situated,” for and in consid 
eration of the sum of eight hundred dollars, all cash in hand paid, the receipt 
of which is hereby acknowledged by the said vendor and an entire acquittance 
and discharge granted therefor.” The price of the lots sold by Jenny Brozton, 
and that of the slaves purchased by her, thus appear to be identical; and the 
probability is, that the transaction was in reality an exchange of the slaves for 
the lots, although the vendor of the slaves was Nathan Maples, and the vendee 
of the lots was Nathan Maples’ wife. For Mrs. Maples was a party to thesale 
by her husband, for the purpose of renouncing her mortgages and privileges; 
and Nathan Maples, as we have seen, was a party to the sale of the lots, for 
the purpose of authorizing and assisting his wife to make the purchase. 
The lots thus sold appear to have been treated in subsequent proceedings, 
as Nathan Maples’ property, with his wife’s acquiescence. As such, they cA 
were inventoried ; and were subsequently purchased by his widow, at the pro- 
bate sale of his effects, for the price of their estimation in the inventory, six 
hundred dollars. The title of Jenny to the lots thus sold by her, is proved 


by other evidence in the record. There is no doubt, therefore, of the reality of 
of the sale of the said lots by Jenny. It is true, that they are shown to have of 
originally cost Jenny only one hundred and twenty dollars, and that the same b 


lots were subsequently adjudicated to Mrs. Halsey, at the probate sale of the 
effects of Mrs. Mary Maples, for one hundred dollars. But these variations of 
‘ the market value of the lots, do not avail to make out the case of plaintiffs. N 
Granting that Nathan Maples and his wife gave much more for the lots than 
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were worth, yet lesion is very different from simulation. The plea of 
giation denies the reality of the sale. It does not seek relief on account of 
the inadequacy of the consideration. Here, the proof leaves no doubt on our 
minds that there was a real bona fide consideration for the sale of Sarad and 
her children, passing from Jenny Broxton to Nathan Maples. 

It is, therefore, adjudged and decreed, that the verdict and judgment appeal- 
ed from be reversed ; and that there be judgment in favor of defendants; the 
plaintiffs and appellees to pay costs of both courts. 





Merrick, C. J., declined taking part in the decision of this case. 
ud, at 
her of satiiihiettiaeeiteigieinesiitiiaaieaiiuitalaiieliite 
0 have 
F three 
is sue. Epwarp S. Poperr v. Wiuuam Lees & Co. 
lid not The mere delay to make payment of the emount of an award, when the debtor has taken no steps 
to set it aside and has not denied its obligatory force, and when no formal demand upon him to 
of the enforce it has been made, will not subject the debtor to the payment of the stipulated penalty in 
tty by addition to the amount of the award. 
PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
ae P. E. Bonford, for plaintiff. J. Q. A. Fellows, for defendants and ap- 
Ty") BP ae wan . 
efor” Merrick, C. J. This suit is brought upon the following award and agree- 
(the ment, viz: ; 3 
; We, John McClain and Jonn G. Poindexter, chosen as arbitrators by Wil- 
_* liam Lees & Co., of this city, and Edward T. Bodett, also. of this city, after 
=) 2s full and impartial examination of all the points of difference between said 
ton, parties, and taking into consideration the whole subject-matter thereof, agree 
wnsid. that the following statement, made by us, shall be considered as final and just, 
: and recommend that the parties accept the same, and let it be the end of said 
mi controversy. 
ton, New Or.eans, April 16th, 1855. 
d the William Lees & Co. 
+s for To Edward 8. Bodett, Dr. 
ee To this, admitted by your acceptances..............0000 $115 30 
rails To full pay, as per contract for one month...............+. 125 00 
; To this amount, for levee expenses............ceeeeecees 30 00 
f° To this amount, for expenses and time while sick.......... 47 20 
eee $317 50 
ings, Having agreed to the above, we hereunto sign our names in our aforesaid 
they capacities, on the 16th day of April, 1855, at the city of New Orleans. 
pe [Signed] Joun McCrary. 
De: « Joun G. Porxpexter. 
me “We hereby bind and obligate ourselves, our heirs, and asaigns, each to the 
ality other, in the just and full sum of two hundred and fifty dollars, lawful money 
have of the United States, to agree to, and be bound by, the decision above rendered 
ale by the arbitrators as chosen by us. 
‘the [Signed] Epwarp S. Boperr. 
od ° Wiuiam Less & Co. 
iffs. New Onteans, April 16th, 1855. 
- 96 
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The plaintiff, in addition to his demand for the amount of the award, 
that ihe defendants have “wholly failed and neglected to pay petitioner ay 
amount awarded him as aforesaid, notwithstanding their obligation s9 gay 
and amicable demand, whereby they have become indebted to petitioner in the 
further sum of two hundred and fifty dollars, the penalty fixed by said bond 
as liquidated damages.” 

The defendants admit the correctness of plaintiffs’ demand for the amount ¢ 
the award, and plead the want of an amicable demand for the same, and deny 
a!l the other allegations of the petition. The court having sustained plaingiy 
pretensions the defendant has appealed 

The testimony does not show, that any demand had been made upon the 
defendants to pay the award previous to the institution of the suit. Even}? 
such demand had been made we are by no means prepared to say, that the 
mere neglect of the defendants to make payment would have rendered then 
liable for both the award and the penalty. 

Art. 1929, C. C., declares, that “The damages due for the delay in the per. 
formance of an obligation to pay money are called interest. The creditor 
entitled to these damages without proving any loss, and whatever loss he may 
have suffered he can recover no more.” 

Art. 2121, “The penal clause is the compensation for the damages which the 
creditor sustains by the non-execution of the principal obligation. He cannot 
demand the principal and the penalty together, unless the latter be stipulated 
for mere delay.” 

And by Art. 3073, C. C., it is announced, that “It is usual to undergo (im 
pose) a penalty of a certain sum of money in the submission which the person 
who shall contravene the award, or bring an appeal therefrom, shall be bound 
to pay to the other who is willing to abide by it: but this covenant is not obli- 
gatory, (essentiel’e,) and the submission may subsist without the penalty.” 

By Art. 3097, it is provided, that if a party appeals from the award heshould 
first pay the penalty, but if he reverses the same on the appeal, the penalty 
shall be refunded him, but not if the award is affirmed. 

In view of all these provisions of law we think it is clear, that the plaintiff 
has neither alleged nor proven a sufficient ground upon which the penalty of 
the bond can be declared forfeited. The defendants merely “ bound and obli- 
gated themselves,” under tLe penalty, “to agree to, and be bound by, the 
decision rendered by the arbitrators.” They do not appear to have taken any 
steps to set aside the award, nor have they denied its obligatory force. Their 
delay to make payment, at least without a formal demand upon them, cannot 
be construed into such a forfeiture. 

So much, therefore, of the judgment of the lower court as gives the plaintiff 
the penalty in addition to the award is erroneous. 

The want of an amicable demand is not urged in this court as a groundof 
reversal of the judgment as to the costs. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and it is now ordered, ad- 

judged and decreed by this court, that George Edwards, curator of the succession 


_ of Edward S. Bodett, deceased, do have and recover judgment against the 


defendants, William Lees and Maxwell Felton, in solido, for the sum of three 
hundred and seventeen dollars and fifty cents, with legal interest thereon from 


the 16th day of April, 1855, until paid; the plaintiff and appellee paying the 
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costs of the appeal, and the defendants the costs of the principal demand in the Bova 
lower court, the costs of the sequestration having been disposed of by our Les. 





former decree. 







































Britton Bennett vt. J. H. WuHercer. 


S The Board of Underwriters in New Orleans being a body composed of private individuals, without 
mal being incorporated, and through their treasurer having received on deposit money to which the 
t the plaintiff was entitled, it was held; that a suit to recover the money could be maintained against 
them the treasurer in his individual capacity. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
» p T. W. Collens, for plaintiff. M. M. Cohen, for defendant and appellant. 


ne Mernicx, C. J. The defendant acts as the secretary and the treasurer of.the 
7 Board of Underwriters in this city. He is also a member of such board as well 
as secretrary of the Home Mutual Insurance Company. The objects of the 
b formation of the Board of Underwriters is stated by the president, who was 
- examined as a witness in this case, to be, ‘‘To establish. uniform rates of 
. premium ; that uniform policies may be issued; that uniform usages and 
in. customs of the port may be established; for the establishment of agents at 
home and abroad ; to control generally the underwriting of New Orleans; to 
“ receive salvage money by consent, and to distribute it.” 
“ The plaintiff having the sum of $932 50 in the hands of C. P. Bennett, his 
* brother, deposited it with Messrs. Cleveland, Brothers & Co. of this city. 
‘ld It appears that the plaintiff had been second clerk on the steamboat T, P. 


Leathers, and had obtained this money, or the principal part, by salvage of 
ty cotton thrown overboard at Tompkins’ Bend in 1854, to save the T. P. Leathers 
from sinking. The plaintiff was discharged at the time of the accident, it seems, 


iff to enable him to remain and save the cotton and claim salvage: the steamboat, 

d which was barely able to keep afloat, having proceeded to New Orleans for 

4 repairs. 

. C. P. Bennett was the captain and owner or part owner of the 'T’. P. Leathers, 

y and had a claim for insurance against the Home and Sun Mutual Insurance 

‘ offices. Being informed that the insurance companies would not settle with 

. him unless the money was paid over, he directed Cleveland, Brothers & Co. to 
pay over this money to the defendant. They, without doubting C. P. Bennett's 

‘ authority to direct the payment, complied with the request. 

' * Under the direction of the president of the Board of Underwriters, or some 


other member of the same, the defendant gave the following receipt, viz: 
New Orteans, December 4th, 1854. 
“Received of Messrs. Cleveland, Brothers & Co., nine hundred and thirty- 
two dollars and fifty cents. 
$932 50. 
[ Signed } James H. WHEELER, 
Secretary of the Board of Underwriters of New Orleans.” 
The defendant, as the treasurer of the Board of underwriters, it appears, has 
the money still in his possession. The present action is brought against him 
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WHEELER, 
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individually, to recover back the sum of money deposited with him by 
Cleland, Brothers & Co. (as plaintiff alleges) without authority. _ 

We understood the defendant's counsel in his oral argument to Waive thy 
question, whether the plaintiff could, after his alleged discharge as clerk, claig 
salvage on the cotton saved by him. The money, it is clearly shown, ww 
deposited with Cleveland, Brothers & Co. by the plaintiff. Now, in a om 
troversy between the plaintiffand the defendant, or the Board of Underwyj 
for this sum of money, it is difficult to perceive by what argument they eg 
successfully contest the right of the plaintiff to the fund. If it should turn out 
that the plaintiff is bound to refund any portion of the money to any othe 
person, as improperly received by him, it would be no answer to such demand, 
that plaintiff’s agents had improperly deposited it with the Board of Unde. 
writers, who refuse to surrender the same. Plaintiff would in such case & 
bound to answer for the conduct of his agents. 

The question then which presents the only real difficulty, as we conceive jy 
whether the suit can be maintained against the defendant in his individgy 
capacity? Were the Board of Underwriters an incorporated company, and the 
defendant only acting as the secretary and treasurer of such incorporate 
company it is most clear, that the action could not be maintained in its present 
form. And it is possible that if the Board of Underwriters had in this trang. 
action considered themselves as the mere agents of the Home and Sun Mutual 
Insurance Companies, and placed this sum of money to their credit, that th 
action could not have been mainiained without a demand first made upon thos 
companies and without making them parties to the suit. 

But, as the case now stands, we find the Board of Underwriters to be a body 
composed of private individuals, who undertake to act as quasi agents for the 
benefit of several insurance companies in matters principally commercial. We 
do not understand their acts to be binding upon the companies except so far 
as special power is granted, or their acts are ratified. They appear to maintain 
a separate organization, having a distinct treasury, and are maintained by 
voluntary assessment upon the companies for which they assume to act. Ia 
the instance before us they have departed from their usual line of duties, and 
reecived a sum of money from a third person on deposit: for it is not pre 
tended, that the Board of Underwriters themselves have any claim to ths 
fund. 

The president of the board, who is also president of the Cresent Mutual It 
surance Company, says, that “He does not set up any claim to this money, 
nor does the office he represents.” Did the Home and Sun Mutual Insurance 
companies conceive that they had any valid claim they would doubtless have 
intervened in these proceedings. 

In regard to all buxiness transacted by the Board of Underwriters in which 
they do not assume to act as agents, and which have not the express sanction 
of the respective insurance companies recognizing them as their agents, and 
particularly in the receipt of this sum of money, in which their agency is net 
apparent, they must be considered as partners. Whether they are to be com 
sidered as commercial partners, and bound in solido as such, or not, we do not 
think it important further to inquire: for if it be conceded, that the othe 
partners have equally with the defendant received the irregular deposit, Art 
No. 2928, ©. C., binds each of them to restore the same. 

The fact, therefore, that the defendant acted as secretary and treasurer # 
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well as & member of the Board of Underwriters, cannot relieve him from 


responsibility. If he be not responsible as secretary and treasurer, he is 
ible as a member of the board ; and, being treasurer, he will not find it 
difficult to free himself from liability by restoring the money, which he has in 
ion, to him who appears to be the legal owner. 
Judgment affirmed, 


R. W. Rayne v. Davin Taytor & Co. 


Entries made hy a Clerk in his employer’s books, are prima facie evidence in favor of the former 
against the latter, when it is shown that the books were annually examined by the employer and 
that balance-sheets were semi-annually furnished to him, which embraced the disputed items. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

0. D. Singleton, for plaintiff. Durant & Hornor, for defendants and ap- 
pellants. 

Srorrorp, J. There was no error in overruling the peremptory exception. 
There were no partnership accounts to settle, and it was competeat for 
the plaintiff to demand the balance due him on the “loan account” merely. 
If there had been any equally liquidated sum due by the plaintiff to the de- 
fendant on other accounts, it might have been pleaded in compensation. 

The reconventional demand was unconnected with the main action, and was 
properly disregarded. 

It being proven that the books kept by the plaintiff’s son were annually ex- 
amined by the defendant, who spent a portion of his time each year in New 
Orleans, and that balance-sheets, including the account sued upon, were for- 
warded to him semi-annually, we think there was no error in admitting the 
books in evidence. The defendant appears to have found no fault with the 
entries when they were communicated to him. Coupled with the oral testi- 
mony they make out a prima facie case for the plaintiff, which has not been 
rebutted by evidence on the part of the defendant. 

There was error in allowing interest at the rate of eight per cent., in the 
absence of a legal contract to that effect. 

It is, therefore, ordered, that the judgment of the District Court be so 
amended as to reduce the interest upon the principal sum therein awarded, 
from eight per cent. to five per cent. per annum, and that, as thus amended, 
the said judgment be affirmed; the costs of this appeal to be borne by the 
plaintiff and appellee. 

Merrick, C. J., not present at the argument, took no part in the decision. 


Bennett 
©. 





SUPREME COURT OF LOUISIANA, 







Joun S. Spencer v. Toomas anp Cuarvorre Banister. W. 
Where in a suit to enjoin a seizure of property as illegal and to recover damages, the Judgment 
maintaining the injunction is silent as to damages, it is equivalent toa rejection of the claim for 
damages, and will sustain the plea of res judicata in a subsequent suit for damages, The a 
pay 
PPEAL from the Sixth District Court of New Orleans, Cotton, J, esce 
S. L. Wooldridge, for piaintiff. Durant & Hornor, for defendants ani The k 
mer 
appellants. Fidei 
Bucuanan, J. The plaintiff having hired a house of the defendant, Qfg. cou 


lotte Banister, at the rent of seventy-five dollars per month, payable month. 
ly, became indebted in two months rent, which he neglected to pay; andé& \ 
fendant sued out a writ of provisional seizure in the Fourth District Courtg 


New Orleans. Plaintiff, by a separate action in the same court, enjoined the Nl 
execution of the writ of provisional seizure, on the ground that the Sherif Sr 
had seized and taken into possession under the same, the instruments, tools will 
and furniture necessary for the carrying on of his profession, also of his bel a] 
and bedding, &c., all which plaintiff alleged were exempt by law from seizure; ter, | 
wherefore he prayed that the injunction be perpetuated, and for damages in the s 
the sum of five hundred dollars against said Charlotte Banister, for the illegl Jam 
seizure. After hearing evidence upon this petition, the Fourth District Court signs 
rendered, on the 23d of April, 1855, the following judgment : By 

“It is adjudged and decreed, that the injunction be maintained, so far as the year 
same applies to the articles above mentioned, and that the said injunction be Tr 
dissolved and dismissed as regards any other articles seized, the plaintiff pay- tees, 
ing costs of suit.” repr 

It will be observed, that this judgment, although it partially perpetuates be d 
the injunction, awards no damages as claimed. On the 15th of May, 1855, vens 
being eighteen days after the signature of the judgment of the Fourth Distrie bequ 
Court just recited, the plaintiff brought the present action in the Sixth Die claus 
trict Court of New Orleans, claiming three thousand dollars damages fora cy of 
illegal seizure of his bed and bedding, and the tools and implements by whieh for t 
plaintiff gains a livelihood, “‘ which by law are exempt from seizure and sale” tee b 

The seizure mentioned in this petition, is the same which was the subjecto! It 
the injunction in the Fourth District Court. The plea of res judicata putin ter, 
by the defendant, Charlotte Banister, to the present action, should have beet the ¢ 
maintained by the court below. The silence of the judgment of the Fourth oe: 
District Court upon the plaintiff’s claim for damages for the same seizure, Wa = 


equivalent to a rejection of that claim. Delahaye v. Pellerin, 2 Mart. 143} : 
Robertson v. Penn, 2 La. 61; Williams v. Painpade, decided in December, yt 


1855, and not reported. See Opinion Book 25, p. 463. . 

The difference in the amount of damages claimed in the present action, from we ‘ 
that previously claimed, is of no consequence. The cause of action is sub- Fide 
stantially the same; an illegal seizure of effects exempted by law from sei - 
zure. * 

As to the defendant, Thomas Banister, he seems to have merely appeared *' 
in the suit for rent, to assist and authorize his wife, for whose behoof alone if 
judgment was prayed, and who made the affidavit for the provisional seizure. on 


Judgment reversed, and judgment for defendants, with costs in both courts: 
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w. B. Parrer, Trustee, &c. v. Succession or H. R. W. Hint —Axs. 
Mary Rk. Lester, Intervenor. 


The appointment by will of trustees to receive a sum of money bequeathed by the testator and to 
pay the interest on it annually to the legatee, will be disregarded if the legatee refuses to acqui- 


esce in the creation of such an agency. 
The legatee under such a disposition, is capable of standing in court and directly demanding pay- 


ment of the legacy. 
Fidei-commissa, the trusts of the English law, cannot be created in Louisiana and enforced in our 


courts. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

L. Hunton, for plaintiff and appellant. ©. 7. Estlin, for defendant. J. 
N. Brickell, for intervenor. 

Sporrorp, J. ‘The late James Dick made the following bequest in his last 
will: ;, 

“I give and bequeath to my niece Mary R. Todd, wife of Sterling H. Les- 
ter, and to her heirs, forty thousand dollars, and appoint as trustees, to invest 
the same and pay to her after receipts thereof, the interest annually, my friends 
James Lea McLane and William B. Partee, or either of them, in case of re- 
signation or death of the other.” 

By another clause of the will, the legacy was not demandable until seven 
years had elapsed after the testator’s death. 

That time having expired, and A/cLane, one of the persons named as “ trus_ 
tees,” having resigned or declined to act, Partee brought this suit against the. 
representative of Dick’s succession, for so much of the legacy as he averred to 
be due to Mrs. Mary R. Lester. That lady, assisted by her husband, inter. 
vened in the suit, and denied the right of the trustee, Pariéee, to claim the sum 
bequeathed to her, averring that he had become wholly insolvent, and that the 
clause of the will appointing him trustee was void by the provisions and poli_ 
cy of our law. She claimed a judgment in her own favor for the fund sued 
for by Partee. Her pretensions were sustained in the lower court, and Par- 
tee has appealed. 

It is clear that the bequest was to Mary R. Todd, wife of Sterling H. Les- 
fer, and her alone. No interest in this legacy was to vest in any one else. I¢ 
the clause referring to the trustees be considered as mandatory, in other words, 
asa condition or mode clogging the title of Mrs. Lester, then it is void, and 
must be considered as not written. New titles cannot be invented by testa- 
tors. Absolute ownership bequeathed to a specific person, cannot be crippled 
by the appointment of supervisors of a class unknown to our laws, who shall, 
for the period of their natural lives, keep the owner out of possession against 
his will, and manage for him what he is capable of managing for himself. 
Fidei-commissa, the trusts of the English law, cannot be created in Louisiana 
and enforced in our courts. ©. C. 1507, 1506; Clague’s Widow vy. Clague’s 
Executor, 13 La. 7 ; Harper v. Stanborough, 2 An. 381; Succession of Frank- 
lin, 7 An. 412. 

If the clause concerning the trustees be regarded as advisory merely, it need 
not be expunged from the will. If the legatee had chosen to avail herself of 
the testator's recommendation, Partee might have sued; for her acquiescence 
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would have made him her agent, and he would have derived his powers q 
her, not from the mere force of the testator’s will. We have expressed gu! 
views upon this subject in the case of the Society for Orphan Boys v. Neg 
Orleans, 12 An. 63. 

But as she repudiates his authority, he is acting against his principal anj 
cannot be heard; the will gave him no such interest in this legacy a8 Would 


entitle him to demand it against the remonstrance of the party to whom it was 
bequeathed. She is capable of standing in court, and the judgment in he 
favor 4st be anirmed, 

Judgment affirmed. 

Mexxicx, C. d., took no part in the decision of this cause, not having hea 
the argument. 


—_—— —_— 





Cartes Fonpa, Dative Testamentary Executor, v. G. L. Brow 
anp D, N. Henney. 


In a suit for damages where one of the defendants is charged with aiding and abetting the others 
the commission of a wrong or injury, he has a right to demand a severance, and trial by jury, 


PPEAL from the Sixth District Court of New Orleans. Tried by a Juy 
before Cotton, J. Durant & Hornor, for plaintiff and appellant. Be 
jamin, Bradford & Finney, for defendant Hennen, appellee. 

Sporrorp, J. So far as the defendant Hennen is personally concerned, this 
must be regarded as an action in damages against him for wilfully aiding Gm 
L. Broom, as executor of the will of Samuel Broom, to waste the estate and 
defraud the heirs and creditors. 

Under such allegations as those made in the petition, and the separate am 
swer of Hennen, there was no error in permitting a severance or a trial by 
jury as to Hennen, who is the only appellee. The discretion of the Distr 
Judge in this matter was not restrained by any arbitrary rule in the Coded 
Practice. 

An examination of the record has not enabled us to say, that the jury an 
the court below erred in concluding that the charges of fraud and mal-practice 
against the appellee were insufficiently proven. 

Judgment affirmed. 





Fini 
Sp 

131, 

suan 


shou 
this | 


judg 
vider 


Wei 
by th 


whos 


ly pr 
that. 


gethe 
of sai 
bea! 
said | 


in de 
not fi 
sale t 


again 


an as 
cessfi 
with 







































NEW ORLEANS, NOVEMBER, 1697. 


ME Mowcraury No. 1, Praying for the Opening of Bienville Street, v. 
uld Laurent Mittavpon. 
ras 
her The confirmation of the tableau of assessment against property owners for their share of the bene- 
fit conferred by opening and improving streets, will not authorize the ordinary writ of 7. fa. to 
be issued against the party assessed. 
The statute regulating that subject specially prescribes the mode of procedure, and being in dero- 
and gation of the ordinary rules of practice should, therefore, be strictly pursued. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Parker & Davis, for plaintiff and appellant. Benjamin, Bradford & 
Finney, for defendant. 
SrorrorD, J. Proceedings were taken under the Act of March 30, 1832, p. 
131, to open and improve Bienville street, in the city of New Orleans. In pur- 
suance of the provisions of that statute, the report of the commissioners, as- 
ou sessing various sums against the appellee, Mil/audon, for his share of the 
benefit conferred by the improvement, was duly “ confirmed.” 

The appellants then took a rule on Millaudon to show cause why execution 
ria should not issue against him for the sums thus assessed ; and they have taken 
y this appeal from a judgment dismissing the rule. 

The question whether execution will issue upon a confirmed report of com- 
missioners in regard to the opening and improvement of streets, as upon money 
judgments, is to be solved by the terms of the Act of 1832. That Act pro- 
vided an entirely new and artificial method of procedure, in derogation of the 
ordinary rules of practice. The Act, therefore, should be strictly pursued. 
We find no warrant in any of its sections or provisions for the position assumed 
by the appellants, that the confirmation of the tableau of assessment by the 
court, will authorize the ordinary writ of ji. fa. to be issued against a party 
whose proportional contribution is assessed by the report. On the contrary, 
by a different mode of procedure upon the confirmation of the report, is special- 


Bee F4 


nd ly prescribed and must be followed. Section seventh excludes the inference 
od that execution was to issue upon the confirmed report as upon a judgment; it 

declares that the sums so assessed, “shall be borne, reimbursed and paid, to- 
. gether with six per cent. interest thereon from 30 days after the confirmation 


of saidreports, ** *” by the parties benefited ; “and the sums so assessed shall 
bea lien on the lands” as a mortgage, when recorded; “and the owners of 
said property shall also be liable in a personal action for the same” ; “and the 
personal action and the action to enforce the privilege may be cumulated; and, 
in default of payment of the same,” or if the owners of the lots assessed be 
not found, “the corporation may, by resolution, direct orders of seizure and 
sale to be sued out of the court by which said assessment was confirmed, 
against the property assessed as aforesaid,” &c., &c. 

So, by the sixth section, the reciprocal remedy of the owner in whose favor 
an assessment has been made by the report against the city, after an unsuc- 
cessful application for payment, is to sue for and recover the same of the city, 
with six per cent. interest. 

97 
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ist Mumeraurrry We are not permitted to depart from the plain terms of such a 


e. 
MImLavupon. 


this, and, under the guise of construction, to give additional remedies jn gig , 
its supposed objects. i 
Judgment affirmed. 
Bucnanay, J., took no part in this case. 


S. J. Hoeearr v. Marra A. Gress, Tutrix. 


BucuanaN, J. The testator, who lived in Mississippi, owned, besides his property in that State, a lane 
real estate in Louisiana, worth $340,000. He bequeathed to his daughter, a married woman, $20,008, 
upon the express condition that she should renounce, within twelve months after his a 
claims upon the property of his succession situated in Louisiana : failing in which, she should fr. 
feit the legacy of $20,000. ‘This sum was paid to her, and a deed of relinguishment executed by her 
in accordance with the requirements of the will. She received also the further sum of $25,000 im 


the property of the tather’s succession situated in Mississippi. Held: That the receipt of they 


sums did not amount to a valid ratification of the act of relinquishment of her claims upon the 
estate of her father situated in Louisiana; that this deed of relinquishment was without effet, 
whether tested by the law of Mississippi or of this State. If the law of the former State k® 
govern, the deed would be void for want of the acknowledgment of the grantor, a mari 
woman, apart from her husband, before a Judge or Justice of the Peace, that she signed, é, 
without threats or compulsion of her husband. If the Mississippi statute, prescribing these formal. 
ities, be laid out of view, the general principle of the common law, which prevails in Mississipgl, 
that a married woman being considered sub potestate viri, can, in general, do no act tobind he, 
would render this deed equally inoperative. 2. If the deed of relinquishment be judged bythe 
law of Louisiana, it is equally void, as not having a lawful purpose. The testator left three ci 
dren, who are his forced heirs, as to his real estate and slaves, situated in Louisiana, and th 
clause of his will requiring one of them to relinquish her lawful claim as heir to one-third of i 
Louisiana property, exceeding in t to $100,000, on receiving $20,000 cash from bis exem- 
tors, under the penalty of being completely disinherited, was contrary to law, and, therefore,nat 
a valid cause or consideration for the deed of relinquishment. The two sums of $20,000 af 
25,000 must be viewed simply as so much received by her on account of her inheritance, anf 
which she may be bound to collate. 

Sporrorp, J., concurring. Held: That in so far as the deed of relinquishment affected pe 
perty situated in Louisiana, its force and effect must be determined by the law of this State, ta 
expressed no opinion upon the validity of the deed, under the law of Mississippi. 

Merrick, C. J., also concurred in the opinion of Bucnanay, J., but did not consider it clear thatthe 
deed of relinquishment should be considered as void; and doubted whether this deed should 
set aside without plaintiffs first tendering to the defendants the $45,000 which was received asi 
consideration out of the Mississippi estate, and which the testator had a right to withhold frm 
his daughter. 





PPEAL from the District Court of Madison, Farrar, J. 
G. Eustis and H. Gaither, for plaintiff and appellant. C. Roselius ant 
A. Snyder, for defendant. 
Bucnanan, J. The defence to this action consists of the following excep 
tions ; upon which the cause was dismissed in the District Court: 
ist. That plaintiff is estopped from maintaining this action, because ii 
mother, Mrs. Agnes Williams, through whom he claims, did, on the 22d of 
April, 1854, make a full ratification of her deceased father’s will, and renounce 
all claim to the property mentioned in the petition. iT 
2d. That plaintiff’s mother received the legacy of twenty thousand dolla 
bequeathed by her father, and thereby ratified the will. be 
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$a. That plaintiff’s mother again ratified the will of her father by receiving, 
" jnaccordance with the terms thereof, her proportion as residuary legatee, to wit, 


the sum of twenty-five thousand dollars. 

4th. The plaintiff’s action of rescission on account of lesion, is barred by 
the prescription of one year. 

Upon the first of these exceptions the question arises, whether the form and 
effect of the deed of relinquishment and quit claim of the 22d of April, 1854, 
are to be governed by the law of Mississippi or of Louisiana. 

The deed was made in Mississippi ; and it was intended to have effect both 
in Mississippi and in Louisiana—in Mississippi, because both the grantor and 
the grantees (the children of Anthony Hoggatt) resided in Mississippi; and in 
Louisiana, because the thing conveyed or relinquished by the deed, was an in- 
terest in land, &c., in Louisiana. 

If the law of Mississippi is to govern, the deed would be void for want of 
the acknowledgment of the grantor, a married woman, apart from her bus- 
band, before a Judge or Justice of the Peace, that she signed, sealed, and de- 
livered the same as her voluntary act and deed, freely, without any threats or 
compulsion of her husband. See Hutchinson’s Digest, page 608. And if it 
be objected that the Mississippi statute here quoted, refers by its terms only to 
lands lying and being in that State, yet it seems to be a general principle of 
the common law which prevails in Mississippi, that a married woman can, in 
general, do no act to bind her; she is said to be sub potestate viri, and subject 
to his will and control. 1 Peters, 339. That law presumes a feme covert to 
act under the coercion of her husband, unless before a court of record, a 
Judge, or some commissioner in England, by a separate acknowledgment out 
of the presence of her husband ; and in these States, before some court or ju. 
dicial officer authorized to take and certify such acknowledgment. 12 Peters, 
875. 

And if the relinquishment and quit claim of the 22d of April, 1854, be 
judged by the law of Louisiana, it is equally void. For that law requires that 
every contract should have a lawful purpose or motive. Civil Code, Art. 1772. 
An obligation without a cause, or with an unlawful cause, can have no effect: 
C. C. 1887. 

Now, the cause or motive of the contract in question is stated on its face to 
be, a provision or provisions in the last will of the late Nathaniel Hoggatt, 
the father of the grantor and the grandfather of the grantees, by which the 
said Hoggatt devised to the grantees, as surviving children of his son Anthony, 
his lands, slaves, &c., in Madison parish, Louisiana, which the record shows to 
be worth three hundred and forty thousand dollars, and to his daughter, Mrs. 
Agnes Williams, the grantor, a sum of twenty thousand dollars in cash ; and 
further, that if the said Agnes Williams should fail to make and deliver to 
said Nathaniel’s executors, within one year after his decease, a deed relin- 
quishing all her lawful claims to any share or portion of the property thus de- 
vised to the children of Anthony, then the devise in favor of said Agnes should 
enure to the testator’s son Anthony and his lawful children. 

Nathaniel Hoggatt \eft three children, Anthony, Charlotte and Agnes. 
Those three children were his forced heirs, as to his real estate and slaves, 
situated in the State of Louisiana. Civil Code, Art. 10. The clause of Na- 
thaniel Hoggatt’s will obliging Agnes to relinquish her lawful claim as heir, for 
one-t!.ird of his Louisiana property, which third exceeded one hundred thou- 
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sand dollars, upon receiving twenty thousand dollars cash, from his exe 
under the penalty of forfeiting those twenty thousand dollars, and thus 
completely disinherited, was contrary to law, and is, therefore, nota yay 
cause, motive, or consideration for the deed which is pleaded as an eg 
the first exception of the defendants. C. C. 1613, 1616, 1488, 1506, 
The receipts, by plaintiff’s mother, of the two sums of twenty 









and twenty-five thousand dollars respectively, which are pleaded by defendany 
in bar of this action, cannot have that effect, for reasons above given, They ; spec 
are to be viewed as so much received by Mrs. Williams, on account of her jp. me 
heritance, and which the plaintiff may be bound to collate in the Where 
that will take place between the parties. Indeed, so far as relates to the sup the | 
of twenty-five thousand dollars, paid to Mrs. Williams by the executors a 
shown by her receipt, it was a distribution of property of Nathaniel Hoggate, = 
not devised in his will at all; in relation to which he consequently dig The p 
intestate. bien 
Upon the fourth exception, this action is not viewed by the court as oneg I 
rescission of a contract for lesion. C. C. 1855; see also Art. 1870. A 
It is, therefore, adjudged and decreed, that the judgment of the Distrig 
Court be reversed; that the exceptions filed herein be overruled, and the “i 
cause remanded to be proceeded in according to law; and that defendant ang ais 
appellee pay costs of appeal; the costs of the court below to abide the find a 
judgment on the merits. oa 
Sporrorp, J. In so faras the act executed by Mrs. Agnes Williams, @ that 
the 22d of April, 1854, is to operate upon property situated in Louisiana, ig Ow 
form and effect is to be determined by the law of Louisiana alone. I, then T 
fore, express no opinion upon the validity of that act under the law of Mie ins 
sissippi. the 
In all other respects, I concur in the opinion of Mr. Justice Buctanax, solt 
Merrick, C. J. It is with great hesitation that I yield to the decree in this tol 
case my concurrence. me 
As it respects this controversy, the effects left at the decease of Nathanid 1 
Hoggatt must be considered as forming two successions. The one subject # ple 
the laws of his domicil in Mississippi, and composed of his lands and slavesia pla 
that State, and such movables as might be considered dependant upon thi by 
domicil; the other, his real estate and slaves in Louisiana, governed by te ing 
laws of the latter State. the 
Over the first, he had full power by the laws of Mississippi, to dispose by 
will, and could give all or a part to strangers or his children, as he should se shi 
fit. shi 
The bequest of $20,000 and the residuary legacy of $25,000, must be cot Pa 
sidered as coming from the Mississippi succession. Conceding, therefore, that be 
the will contains a jidei commissum prohibited by our law, I have doubls ne 
whether affairs had not arrived at that stage, at the time the authentic act wa su 
passed hefore the commissioner Wood, to admit of a valid ratification; and, no 
further, whether the plaintiff can“now be permitted to set aside the act wil th 
out first tendering to defendant the $45,000 which his ancestor has received a a 
its consileration out of the Mississippi estate, and which no law prevented 80 
Natha ‘el Hoggatt from withholding from his daughter. be 
Thesc doubts I surrender to the clearer considerations of my colleagues. ~  ™ 
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Lioyp Sxannet v. 8S. W. Tayror. 


A general printed notice in the newspapers of the dissolution of a copartnership, is not sufficient 
to bind one who has had dealings therewith ; such person is entitled to special notice. Even if 
special notice is given, accompanied with the notification that certain persons will carry on the 
pusiness, and settle that of the late commercial firm, these persons will be considered as agents 
of this firm for the settlement of its indebtedness. 

Where a creditor of the former partnership drew on these persons (who continued the social style of 
the late firm) for account of a balance due him by the former partnership, and his drafts are pro- 
tested for non-payment, and paid by the drawer super protest, a member of the former partner- 
ship who is sued for such balance, cannot maintain that there was a novation of the debt; the 
drafts are to be held as having been drawn on his agents by his authority. 

The possession of protested drafts by the drawer is prima facie evidence of their payment by 
him. 


are ee rager sf 
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PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clark & Bayne, for plaintiff. J. B. & C. T. Bemiss, for defendant and 
appellant. 

Bucuanax, J. Defendant was partner of a commercial firm with which , 
plaintiff did business. During such partnership, defendant’s house fell in debt 
to plaintiff On the first of July, 1851, a notice of the dissolution of the part- 
nership was published in the newspapers. In the same notice, it was stated 
that the business of the firm would be continued by the two persons named, 
“who alone will settle that of the late partnership.” 

The two persons named in the notice (neither of them being the defendant) 
used, it seems. the same social style as the previous house, which had incurred 
the indebtedness to plaintiff. Plaintiff, several months after the notice of dis- 
solution, drew several drafts upon the house, which were accepted and charged 
to him in account current, but which were protested at maturity for non-pay- 
ment, and paid by the plaintiff super protest. 

Defendant being sued for the balance due plaintiff by his former house, 
pleads that the debt has been novated, by the acceptance on the part of the 
plaintiff of a new debtor, to whom he had delegated the payment of this debt 
by the notice of Ist July, 1851. There is nothing in the transaction amount- 
ing either to a delegation on the one side, or the acceptance of a delegation on 
the other. 

A general printed notice in the newspaper of a dissolution of a copartner- 
ship, is not sufficient to bind one who has had dealings with the copartner- 
ship. Such a person is entitled to special notice. 8 Kent, 67; Story’s 
Partnership, § 160; 7 Annual, 638; 22 Wendall, 194. And notice cannot 
be inferred in this case, from the fact of plaintiff’s drawing bills upon the 
new house, for the firm or social name was unchanged; and he might have 
supposed the partners were unchanged. But supposing direct and special 
notice brought home to plaintiff of the announcement given to the public 
through the newspapers, still the defendant’s case would be in no better 
4 position. For that same announcement informed the public that certain per- 
sons (who afterwards chose to use the late social name,) would continue the 
business, and settle that of the late partnership. For the purposes of settle- 
ment of this debt and all similar ones, therefore, the persons named in the 
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advertisement were constituted the agents of defendant, who withdrus i 
the firm ; and the drafts drawn by plaintiff afterwards, were drawn upon 
fendant’s agents by his authority. 
The possession of the protested drafts by plaintiff, is prima facie ¢ 
that he has paid them to the payees or endorsees of the same. 
Judgment affirmed, with costs. 


A. Begsr & Co. v. THerr Creprrors. 


Tn a contestation between opposing creditors and the syndic of an insolvent, on their opposition 
to the tableau of distribution filed by the latter, the decision of the court below on each of the 
claims in litigation, is a separate judgment belonging to the party in whoso favor it was rendered, 
and binding upon all parties who did not appeal from it; nor can such judgment be disturbed 
appeal, unless the party having an interest to maintain it is made a party to the appeal. 

Creditors whose claims have been disallowed, cannot make themselves parties to the appeal withoat 
giving bond ; the appeal bond given by the syndic, will not suffice to maintain the appeal onthe 
part of such creditors ; these creditors are alone aggrieved by the judgment disallowing ther 
claims, and not the estate represented by the syndic. In conflicts between creditors in which th 
syndic is without interest, be cannot be permitted to interfere, and cannot maintain an appeal, 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
41 Roselius, for the insolvents, appellants. Phillipsand Race & Foster, fr 
appellees. : 

Voornies, J. Wilson G. Hunt & Co., Pierson & Dunn, Auguste Wetter, 
D. Ketham, and the Louisiana Mutual Insurance Company, creditors of the 
insolvents, opposed the tableau of distribution, filed by the syndic in this case, 
on the following grounds : 

“1. Because the sum of $4,397 61 of the funds collected by the syndic 
has been wrongfully retained or diverted from the creditors in the two items 
$2,017 65, mostly for syndic’s expenses, and the item of $2,379 96, retained 
for sundry purposes.” 

“2. Because the sum of $4,700 has been wrongfully retained by Bdwands 
& Fauchet. The proceeds of sale should be put down at $9,300 50, instead of 
$9,590 50.” 

“3. Because the syndic has wrongfully placed on the tableau about one 
hundred and twenty-seven names as creditors for various amounts, when in 
fact there are no other creditors of this insolvency than these five opponents 
These opponents, therefore, aver that each and every one of the other cred: 
tors of A. Beer & Co. have compromised, or been paid such claim or claims 
they may have had against the insolvents, and have ceased to be creditors 
thereof, and cannot share or participate in the funds in the hands of the sym 
dic, to the prejudice of these opponents and their payment in full, with interest 
and costs.” 

Ist. On the first ground, the item of $2,017 65, was reduced to the sumof 
$1,179 53, and the one of $2,379 96 rejected. 

2d. ‘On the second, the court held that the sum of $4,710, instead of $4,700, 
was properly retained by S. Friedlander, the holder of the notes secured by 
mortgage on the slaves sold by the Sheriff to him for that sum, in payment of 
said notes. 
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gd. And on the third, the Judge @ quo considered that it should “ be sus- Bern 
ained as to all the creditors on the tableau, who had not appeared to estab- —_ongprrors. 
fish their claims,” giving a list of those who had, &c. 

The bilan of the insolvents exhibits a list of one hundred and thirty-two 
creditors, whose claims amount in the aggregate to $214,201 70, and of whom 
only eighty-six appeared at the meeting and voted for syndic, &c. On the 
trial, according to the statement of the Judge, twenty-six of the creditors who 
ia appeared at the meeting and fourteen who did not, failed to appear and make 
proof of their claims. 

An appeal from this judgment was granted to the syndic on his motion in | 
open court, suggesting that there was error in the same, “as well to the pre- 
judice of the creditors of the insolvency as to himself as syndic aforesaid, up- 
on his furnishiug bond and security conditioned as the law directs.” 

On motion of Alfred Phillips, Esq., attorney appointed to represent the 
absent creditors, it was ordered that he should be permitted to join in the de- 
yolutive appeal thus granted to the syndic. 

The syndic alone gave a bond of appeal with David Goodman as surety, 
Jeaving the obligee’s name and the title of the suit in blank. 

The opponents, William G. Hunt & Co. et al., have moved to dismiss the 

on three grounds : 

“1st, That there has been no legal bond given by the appellants. 

“9d. What purports to be the appeal bond does not name the appellants 
and appellees, nor does it give the title of the suit in which judgment was 
rendered from which they appeal. 

“8d. These opponents are in no wise parties to this appeal, having neither 
been cited or mentioned in the appeal bond, as appellees.” 

It is clear that the decision of the court below upon each of the claims in 
litigation, must be considered a separate judgment belonging to the party in 
whose favor it was rendered, and birding upon all parties who did not appeal 
from it. 2 An. 546, Girod v. His Creditors. It follows then, as a conse- 
quence, that such judgment cannot be disturbed on appeal, unless the party 
having an interest to maintain the same has been made a party to the appeal. 
In the case at bar, the syndic’s claim for commission, &c., has been reduced, 
as we have seen. This is a judgment in favor of all the creditors against him, 
which consequently cannot be disturbed without making them parties to the 
appeal. 

The creditors whose claims have been disallowed by the judgment, are alone 
aggrieved by it, and not the estate represented by the syndic. In conflicts 
between creditors, in which the syndic is without interest, he cannot be per- 
mitted to interfere. Ferguson et al. v. Their Creditors, 19 La. 278; Kohn, 
Syndic, et al. v. Wagner et al. 1 R., 275; Pandelly v. His Creditors, 1 An. 
22. In the present case, it would seem to us, that it ought to be a matter of 
indifference to the syndic whether the claims of those creditors were allowed 
or not, the effect of which, if disallowed, would only result to the benefit of 
the others, and not to the detriment of the estate. 

It appears to us clear, that the absent creditors whose claims have been dis- 
allowed by the judgment of the court below, cannot be considered parties to 
this appeal, as no bond of appeal appears to have been given by them. 

"As to the syndic, it appears to us also clear, that his appeal must be dis- 
missed on the ground, that all the parties having an interest in maintaining 
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the judgment, have not been made parties to it. Even conceding 
bond thus given be binding upon him in favor of the opponents, stil] gg) 
not think it could be so considered as to the other creditors who have 
terest in maintaining the judgment. This objection is considered fatal, gy 
may be noticed, ex officio, at any time, even without any motion to Soi 
the court. 11 An. 409; Simmons v. His Creditors, 12 An. 

It is, therefore, decreed, that the appeal be dismissed at the appellag 
costs. 
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Hi. J. Masson et al. v. Berrranp Satoy et al. 


A mortgage executed by defendant on property claimed by plaintiff, pending the suit of thei 
ter for its recovery, is without effect against him. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Hamner & Hays, for plaintiffs. C. Roselius, for defendants and appel- 
lants. 

Core, J. This is an appeal taken by B. Saloy, one of the defendants, from 
a judgment ordering the erasure of certain mortgages made by James EB dp 
mor, on the property of plaintiffs. 

James E. Armor, pretending to be the sole heir of Josephine Armor, deceased, 
caused himself to be put in possession of the property of her succession, bya 
judgment of the Second District Court, in April, 1854. 

In June, 1854, Henry J. Masson, one of the plaintiffs, instituted suit in the 
Second District Court, as heir of Mrs. Armor, and claiming of James EF dp 
mor the whole succession, alledging that the said Armor held the same frar 
dulently. 

In July, 1855, there was judgment in favor of H. J. Masson, recognizing 
him as one of Mrs. Armor’s heirs, and declaring James E. Armor without ay 
rights to said property. 

An appeal was taken by Armor from this judgment, and subsequently 
the appeal, on account of his inability to justify his security for a suspensive 
appeal, he abandoned all his pretensions, and made a quit claim, putting plain. 
tiffs in possession of all the estate of Vrs. Armor, by notarial act. 

Pending the suit of Masson. vy. Armor, for the recovery of the estate of Un. 
Armor, James E. Armor executed two mortgages on certain property belong- 
ing to the succession: one on the 20th November, 1854, in favor of J. MeCor 
mick, the interest of which is now in the defendant, and one on the 10the 
January, 1555, in favor of defendant. 

As these mortgages were executed on property claimed by A/asson 


his suit to recover the same, they are without effect so far as he is co . 


C. C. 2427, 2428; Citizens’ Bank v. J. E. Armor et al., 11 An. 468. 
The allegation of fraud and collusion is not sustained by the evidence, 
It is, therefore, ordered, adjudged and decreed, that the judgment be 
with costs. 
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Que Strate ex rel. J. B. Harper & Son v. Tue Jupce or rae Ninta 
JupiciaL District. 





























The Act of 19th of March, 1857, providing for an interchange between the Judges of the 7th and 
9th Districts, intended that, after the elections of April, 1857, those Judges should first hold the 
regular series of jury terms, each in his own district, before commencing the interchange. 

The meaning of ambiguous words, &c., in a law, may be ascertained by examining and comparing 
with them the context of the law, and by considering its reason and spirit, and the cause inducing 
its enactment. C. C. 16, 18. 


Nan application for a mandamus to the Judge of the Ninth Judicial Dis. 

trict, Harralson, J. U. B. & E. Phillips, for relator. 

lat Srorrorp, J. The issue presented by the District Judge in his answer to 
the application for a mandamus, compels us to construe the Act, approved 

March 19th, 1857 (p. 270,) “‘to require the Judges of the Seventh and Ninth 
eh. Judicial Districts to interchange.” 

It provides that after their election in April next, and after the first terms 
of their courts in their respective districts, the Judge of the Seventh District 
shall preside and hold the courts in the Ninth District, and the Judge of the 
Ninth District shall preside and hold the courts in the Seventh District, and 
ed so to continue alternating and interchanging, as not to hold courts consecu- 
tively in the same district for the trial of jury cases, as long as there are any 
recused cases in either of said districts.” 

Looking not to any single word but to the whole scope of this statutory 
provision, we think its obvious meaning is, that the Judge of each of the two 


7s 


districts in question, shal] hold the regular series of jury terms, first through- 
out his own district, and then throughout the other district; for the Judge of 
each district is not required to commence a system of interchange, until he 
shall first have held “the courts,” not @ court in his own district ; each is then 
required to preside and hold “‘ the courts,” not a@ court in the neighboring district ; 
and this system thus inaugurated, is to be kept up by each Juffge alternately 
holding the “courts” (i. e., the series of courts) in his own district and in the 
neighboring district, until the recused cases to be tried by preference are ex- 
hausted. The restriction upon the Judges ‘not to hold courts consecutively 
in the same district for the trial of jury cases,” does not, as the respondent 
contends, inhibit them from going through the parishes of the same district 
consecutively, to hold a regular series of interchange terms, but was intended 
to prevent them from holding two series of interchange terms consecutively in 
the same district. 

“Where the words of a law are dubious, their meaning may be sought by 
examining the context with which the ambiguous words, phrases and sentences, 
may be compared, in order to ascertain their true meaning.” C. C. 16. 

“The most universal and effectual way of discovering the true meaning of a 
law, when its expressions are dubious, is by considering the reason and spirit 
of it, or the cause which induced the Legislature to enact it.” C. C. 18. 

It is, therefore, ordered, that a peremptory mandamus issue, commanding 
the Honorable the Judge of the Ninth District to hold said term of court on 
Tuesday, the 15th of December instant, as prayed for. : 
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in Ma 

Bricet E. Porcne, wife of J. A. LeBuano, v. J. A. LeBrance a . 
and J. A. LeBianc, Tutor, v. A. Micrensercer et als.—Maogge pilte 
Breaux and E. Porcue, Intervenors. ‘8 BE 

; are @ 

Where the wife renounces, in favor of a mortgage creditor of her husband, her prior tacit 
on his property, for the restitution of her paraphernal effects, such renunciation, which is ame furth 
waiver of the rank to which her mortgage was entitled, does not subrogate the creditor taf of A. 
wife’s paraphernal claims against her husband; and this creditor, not being the transferee of thee tion, | 
claims, cannot exercise the wife’s right of mortgage. In asserting his claims upon the mortgage Br 
property he can look only to his own mortgage, taking effect from the date of its inscription, fea ‘ 

a renunciation by the wife does not contravene Art. 2412 of the C. C. and is expressly authorm in fay 
by the Act of 1835. A declaration, in the act of renunciation, that it shall deprive the wife im. We 
vocably of all recourse on her husband’s property, will not invalidate the contract, but mayiy gated 
treated as mere subterfuge, and is not binding on her. Nor does the husband’s having 

with his creditor to procure his wife’s renunciation affect in the least its validity, without ros! was ¢ 
of threats of violence on his part, or of fraud. of th 

The vendor of an immovable or slave must cause the act of sale to be duly recorded, in only It fol 
preserve his privilege ; if not so recorded within six days from its date, if passed in the placewhy be e: 
the registry of mortgages is kept, adding one day for every two leagues from the place wheng 
was passed to that where the Register’s office is kept, it has no effect as a privilege—4. ¢, itm appel 
fers no preference over creditors who have acquired a mortgage in the meantime, which thy husb 
have recorded before it; but it will still avail as a mortgage, and be good against third pam their 
from the time of its being recorded. : 

A resolutory condition is implied in every commutative contract, where either party fails to comply eee 
with his obligations ; but such contract is not dissolved of right, and the party complaining’ it is 
breach may either sue for its dissolution, or demand a specific performance. ter ir 

Compensation must be pleaded specially. 

A merchant’s books are not evidence in his favor; nor can they be used as such by his crediteny mee 
establish a debt claimed as being due to him, especially where no fraud or collusion between te tT 
mercnant and his alleged debtor is charged or proved ; nor can a partner be received asa win miss! 
to prove a debt due to the partnership. to ou 

Art. 2260, C. C., must be construed as applicable to cases in which the interest of an ascendamte effec 
descendant of the witness is directly involved. 

A bill of exceptions which does not state the grounds on which it is taken cannot be examined. that 

in pr 

PPEAL from the District Court of Terrebonne, Cole, J. for b 

L. Bush, for plaintiff. A. Beatty & Malhiot, for defendants, intervens or di 

and appellants. as hi 
Voornies, J. The forced alienation of the property of Joseph A. LeBlam wife 
made at the instance of several of his judgment creditors, has given rise® the « 
various oppositions on the part of some of his other creditors, claiming to® the | 
paid by preference out of the proceeds of the sale. quer 


1. Briget E. Porche, his wife, alleges that he is indebted to her fort of fi 
paraphernal property in the sum of $7081 31, secured by a legal or tacitmat decl 
gage, for which she claims to be paid by preference over the other creditors # tion 
is shown, that on the 29th of May, 1851, A. Miltenberger & Co. acceptedad@at§ —_hust 
drawn on them by Joseph A. LeBlanc for the sum of $1400, payable on @ deck 
20th of February, 1852, for the security of the payment of which the lit Neit 
mortgaged to the former the property thus sold, stipulating at the same tim as al 
to procure the renunciation of his wife in their favor. The mortgagees a alleg 
stipulated to accept the drafts of the mortgagor, for his accommodation, fora ren 
additional sum of $3600, payable at any time after the maturity of the @ her 
above described, and to be identified by the Notary with the act of morigat gag 
The inscription of the mortgage thus given appears to have been made ga tit 

: 











& EFF LES FE TFRELE 






- wie Y 
le: ge ims ae " 
i i oo SRE —_— 
hat SUG i 





FR RBTRE Re RTE 


NEW ORLEANS, DECEMBER, 1857. 


“heb, and the renunciation of the wife on the 30th of June, 1851. The evidence 
~ establishes the receipt by LeBlanc of the following sums of money for the ac- 


count of his wife, to wit: in May, 1850, $250 77; in May, 1851, $1101 44; 
in May, 1852, $749 70; andin May, 1853, $728 06. In passing on her claim, 
the court below decreed, in distributing the proceeds of the sale, that A. 
Hiltenberger & Co. be allowed $250 77, “being the amount to which Mrs. 
B. & Porche is entitled from May, 1850, and to which A. Miltenberger & Co. 
are entitled by virtue of the renunciation of the said Mrs. LeBlanc.” And 
further, “to Mrs. B. E. Porche, wife of J. A. LeBlanc, for the use and benefit 
of A. Miltenberger & Co., subrogated to her rights by virtue of her renuncia- 
tion, $1101 44, due as of May, 1850.” 

Briget E. Porche is appellant from the judgment thus rendered against her 
in favor of A. Miltenberger & Co. 

We think the court below erred in holding, that the appellees were subro- 
gated to the rights of the appellant. The rank to which her own mortgage 
was entitled, was the only thing yielded by the latter’s renunciation in favor 
of the former. A mortgage is merely the accessory to a principal obligation. 
It follows then, as a natural consequence, that the right of mortgage can only 
be exercised by the obligee or transferree of the principal obligation. The 
appellees were not the transferrees of the claim of the appellant against her 
husband ; hence they could not exercise her right of mortgage. In asserting 
their claims to a preference, they could only look therefore to their own mort- 
gage, taking effect from the date of its inscription on the 7th June, 1851. But 
it is conceded on her part, that the sum of $250 77 constitutes the only mat- 
ter in contestation, as the proceeds in question are absorbed by other mort- 
gages acquired previous to the receipt of the other sums by her husband. 

The validity of the renunciation, attacked on several grounds, and its ad- 
missibility in evidence, are therefore the only remaining questions submitted 
to our decision. In regard to the latter, as the objection could only go to its 
effect, we think it was properly overruled by the court below. It is urged 
that “the wife, under Article 2412 of the Civil Code, whether separated in 
in property by contract, or by judgment, or not separated, cannot bind herself 
for her husband, nor conjointly with him, for debts contracted by him before 
or during the marriage.” But the appellant in this case cannot be considered 
as having contracted any such obligation. It is true the renunciation of the 
wife in the case of Gasquet v. Dimitry, 9 L. R. 589, was considered as having 
the effect of making her surety for the payment of her husband's debts. But 
the law then in force, conceding the correctness of that decision, was subse- 
quently so modified by the statute of 1835 as to authorize expressly the wife 
of full age to make such renunciations as the one under consideration. The 
declaration in the act of renunciation in the present case, that such renuncia- 
tion deprived the appellant, irrevocably, of all recourse on the property of her 
husband, did not have the effect of invalidating her contract, inasmuch as such 
declaration may be treated as mere surplusage, and not binding upon her. 
Neither do we consider her husband's stipulation to procure her renunciation 
4s affecting in the least her contract with the appellees, in the absence of any 
allegation or proof of threats of violence, or fraud on his part. The act of 
renunciation, in which the description of the property, as well as the nature of 
her claim upon the same is fully set forth, refers specially to the act of mort- 
gage in favor of the appellees. Both these acts must, therefore, be taken to- 
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gether, as the evidence of the contract between the parties ; for we are 
of any law which requires the nature and amount of the debt due by the} 

















band to be specifically set forth in the renunciation which the wife m ee 
her right of mortgage. on © 
2d. At the judicial sale of the estate of Oliver LeBlanc, deceased, mad the 6 
the parish of Assumption on the 8th of July, 1848, Joseph A. LeBlane, they might 
resident of the parish of Lafourche, became the purchaser of a slave the 
Gabriel for the price of $1580, payable one-third in March, 1849; one ie not 
March, 1850, and one-third in March, 1851; with interest thereon at eig j grout 
cent. per annum, from their maturity until paid, for which he gave hig contr 
promissory notes, to the order of, and endorsed by, I. A. LeBlane, and ident. pe 
fied by the notary with the act of sale. To secure their payment, a spegl may 
privilege was reserved on the slave. cana 
The act of sale was recorded in the parish of Assumption on the 28th solut 
September, 1848 ; in the parish of Lafourche on the 4th of September, 1g}, vend 
and in the mere of Terrebonne, to which Joseph A. LeBlanc, the vendee, bad dal 
removed on the 6th of October, 1851. i the 
Madame Breauz, the surviving spouse of the deceased, and administratrig thin 
of his succession, claims the vendor’s privilege on the proceeds of the slave opin 
Gabriel, embraced in the property thus seized and sold, and adjudicated tod not 
Miltenberger & Co. for the price of $1400. 8 
By the judgment of the court below, from which the administratrix is m tain 
pellant, her claim to a mortgage and privilege was recognized to take effed by! 
only from the 6th of October, 1851, the date of the inscription of the actd abl 
sale in the parish of Terrebonne, giving the preference over her to the othe dor 
creditors, whose mortgages and privileges had been previously recorded, jud 
The appellant has submitted two questions for our decision. tra 
“1st. As to the relative rank of the said vendor's privilege, and the tacit and ack 
judicial mortgages.” tio 
2d. Whether, in case said vendor’s privilege should be considered lost from ; 
non-registry within due time, any change should be made in the judgment, ia Sh 
view of the danger of A. Miltenberger & Co., as purchasers of the slave Gabrid res 
to be evicted by an ann in rescission of the adjudication of July, 1848, fw 
non-payment of the price.” - 
In order to preserve his privilege, the law requires the vendor of an immor ap 
able or slave to cause the act of sale to be duly recorded. His privilege # 
valid against third persons from the date of the act, when such act has bem P 
duly recorded within six days from its date, if passed in the place where the wi 
registry of mortgages is kept, or adding one day more for every two leagues hi 
from the place where it was passed to that where the Register’s office is kept 18 
C. C. 3238, 3240. But where the act has not been recorded within the tim in 
thus prescribed, Article 83241 of the Civil Code declares, “it shall havenoeflet ju 
as a privilege, that is to say, it shall confer no preference on the creditor whe 
holds it, over creditors who have acquired a mortgage in the mean time, whid tr 
they have recorded before it ; it shall, however, still avail as a mortgage, all tl 
be good against third persons from the time of its being recorded.” Inthe 0 
case at bar it is clear, that the act of sale, in consequence of its non-registty” 0 
within the time required by law, can have no effect as a privilege. As a mote u 
gage, it can only take effect in favor of the appellant from the date of its® 9 
y 





scription on the 6th of October, 1851, as decided by the court below. Re” 
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the only question involved in the issue joined between the parties in this 
ase is, whether the appellant is entitled to the vendor’s privilege on the slave 
Gabriel. It is clear, therefore, that the question as to the danger of the evic- 
ion of the purchasers of the slave can not be raised by the appellant. Had 
the sale been on credit, in case of such danger, A. Miltenberger & Co. alone 
might, perhaps, avail themselves of the objection to suspend the payment of 
the price. (C. C. 2535.) But it is plain the appellant could not. Besides it 
| jpnot very clear that the cause assigned by the appellant, would afford legal 
grounds of eviction. A resolutory condition is implied in every commutative 


== s. ck’ 


gontract, where either of the parties fail to comply with his engagement. But 

such contract is not dissolved of right ; the party complaining of its breach 

may either sue for its dissolution, or demand its specific performance. The 

yendee’s failure to pay the price, gives to the vendor the right to claim the dis- 
af solution of the sale. C. C. 2041, 2539. Whether the appellant’s claim to the 


yendor’s privilege in this case amounted to an implied ratification of the judi- 
cial sale, and consequent abandonment of her right to claim the dissolution of 
the sale from the deceased to the seized debtor, is a question on which we 
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rit think it is unnecessary for us to express any opinion. We are, therefore, of 
are opinion, that the judgment of the court below on this branch of the case ought 
4 FT sotto be disturbed. 

$d. On the 10th of April, 1851, Henry M. and Henry C. Thibodeaux ob- 
> tained a judgment against Joseph A. LeBlanc on two promissory notes, drawn 
et by him and Dantin, as commercial partners, each for the sum of $3500, pay- 
tal able, one in February and the other in March, 1851, to the order of and en- 
bet B.  dorsed by Deariste Porche, who was also sued by them as endorser. This 


judgment, recorded in the parish of Terrebonne on the 17th April, 1851, was 
transferred to Evariste Porche on the 1st of September, 1854, the transferrers 
acknowledging the receipt of $7000 on the 9th of May, 1851, as the considera- 
tion of the transfer with the right of subrogation to him. 

Porche also filed due opposition in this case, claiming a preference on the 
Sheriff’s sale for the payment of his judgment, secured by a judicial mortgage 
resulting from the registry thereof. 

A, Miltenberger & Co. are appellants from the judgment of the court below 
sustaining his opposition, to which there appears to be no answer either by the 
appellants or the other seizing creditors. 

In is urged in the appellant's brief, that the judgment thus transferred to 
Porehe is extinguished by compensation ; that he was in the habit of trading 

. with LeBlanc, who was a merchant keeping a regular set of books, which ex- 
hibit the following balances against him, to wit: $8219 58, due Ist March, 
1849; $2688 89, due March Ist, 1850; and $322; making, with 8 per cent. 
interest thereon from maturity, a few dollars more than the amount of his 
judgment. 

On the trial below, Porche objected to the introduction of LeBlanc’s com- 
mercial books, and to the testimony of Dantin, on the grounds: Ist, because 
the evidence was inadmissible under the pleadings, no allegation having been 
made of his indebtedness to LeBlanc ; and even had such an allegation been 
made, the evidence would still have been inadmissible, inasmuch as the claim 
urged against him is unliquidated, and not allowable as a plea in compensation; 
2dly, because the books could not be used in evidence against him in favor of 

LeBlanc or the creditors of LeBlanc ; and, 8dly, because Dantin was incom- 
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SUPREME COURT OF LOUISIANA, 
petent as a witness to prove the correctness of the books or accounts ' 
firm of LeBlanc & Dantin, of which he was a member, on the score of inte 
We think the court below erred in overruling these objections. Coneeé 
for the sake of argument, that the compensation urged by the appelij 
against the appellee was at all available, as a matter of defence, it shouldy 
been specially pleaded. “The books of a merchant cannot be given ing 
dence in their favor; they are good evidence against them, &c.” (©. ¢. aay 


If the merchant cannot give his books in evidence in his favor, it seems < i 












to follow as a natural consequence, that his creditors also cannot exercise 
right, especially in the absence of any allegation or proof of fraud and 
between the former and his debtor against the latter. 

The objection to Dantin’s competency as a witness, on the ground 
appears to us to be well taken, and ought to have been sustained by the court 
below. 

The decision of the question as to the sufficiency of the evidence to sustaig 
the ground of defence urged by the appellants, is therefore considered by usas 
immaterial. The judicial mortgage in favor of Evariste Porche is, therefore, 
entitled to take effect from the 17th of April, 1851, the date of the recording of 
his judgment in the parish of Terrebonne. 

4. An opposition was also filed by Joseph A. LeBlanc, as natural tutor 
his minor children by a former marriage, in which he alleges that they are 
entitled as heirs of Marie Celina Thibodeaux, their deceased mother, to th 
following sums, secured by a legal or tacit mortgage, $1000, which he received 
in 1845 on account of his said deceased wife from the estate of her mothe, 
Marie Rosalie Hymel, deceased spouse of Henry M. Thibodeaua, and converted 
to his own use and benefit ; and $3710, the one-half of the property of the com 
munity between him and his said wife, which was dissolved by her death 
the 16th July, 1846. 

The court below considered that the minors were entitled to recover the sum 
of $1388 32, $1000 of which as the paraphernal property of their mother, and 
the residue as her interest in the community, and accordingly gave judgment 
in their favor. 

A. Miltenberger & Co. are also appellants from this judgment. 

It is insisted by them, that the evidence is insufficient to establish the pam 
phermal claim of $1000, without the testimony of Z. Porche and L. Barra, 
to the admission of which our attention has been directed to two bills of excep 
tions taken by them on the trial below. 

Porche’s incompetency as a witness is placed on the ground, that Briget E 
Porche, his daughter, is one of the parties litigant in this case. 

The Article 2260 of the Civil Code, on which the appellants rely for the e 
clusion of this witness, must be construed, in our opinion, as applicable 
cases in which the interest of an ascendant or descendant is directly involved 
in the controversy. In the present case the claim of the minors is opposed 
only by the appellants. Had it been also opposed by Briget E. Porche, tha 
the objection to the competency of the witness would certainly have been 


good. 

The other bill of exceptions merely sets forth, that Z. Barras on his & 
amination “stated his belief that H. I. Thibodeaux had paid J. A. LeBlam 
the amount coming to the wife of said J. A. LeBlanc from the settlement of 
the estate of her mother, wife of said H. M. Thibodeauz, but did not know# 









SFavyovreossees 2a? 









asa F, BO Bess 


el vd 


ee. ee, a 





NEW ORLEANS, DECEMBER, 1857. 


himself, and the creditors objected to such evidence, &c.” As the grounds on 


which this objection rests are not stated in the bill of exceptions, we are not 

tted to examine it. Duplessisv. Kennedy, 6 L., 242. We have, how- 
ever, given to the testimony the legal effect or weight to which it is entitled, 
taking into account the fact, that the witness should have stated the circum- 
stances on which his belief was founded. 

The appellants also insist, that the other amount allowed to the minors is 
pot sustained by the evidence. The only question presented on this point is 
one of fact. A careful perusal of the evidence has satisfied us of the correctness 
of its decision by the court below. 

It is, therefore, decreed, that the judgment of the court below, so far as it 
declares A. Miltenberger & Co. to be subrogated to Briget E. Porche’s right of 
mortgage, be amended in favor of the latter by reversing and avoiding the same, 
as prayed for in her answer to the appeal ; that the mortgage claim of said A. 
Miltenderger & Co. be only classed to be paid in preference to that of the said 
Briget E. Porche, by virtue of the renunciation of the latter ; and that, in all 
other respects, said judgment be affirmed, with costs. 

Sporrorp, J., and Coreg, J., took no part in this decision. 





A. Harcuetrr v. StreaMeR CompromisE AND OwNERs. 


Theclause in a steamboat’s bill of lading reserving the privilege of reshipment, implies an obliga- 
tion on the part of the boat to reship, if the stage of water in the river does not permit her to 
prosecute her voyage to her point of destinaion, and the reshipment is possibie; and the addi- 
tional expense of thus forwarding the goods by another boat, is charged to the boat with which 
the original contract of affreightment was made, the consignors being bound to pay only the 
freight specified in the bill of lading. 

Low water is not to be classed amung the dangers of the river, excepted in the bill of lading, and 
which absolve the carrier from his obligation to deliver the goods without unnecessary delay and 
in good order and condition. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiff. J. Vanmeter, for defendant and appel- 
lant. 

Bucuanay, J. The plaintiff claims of defendants under a contract of af- 
freightment, by which the latter bound themselves to carry merchandise from 
New Orleans to Shreveport, for one dollar and fifty cents a barrel, with the 
privilege of reshipping. The Red River being at a low stage of water, the 
Compromise could not get further up than Alexandria, and availing herself of 
the clause of the bill of lading, transferred the freight to a boat of less draft, 
the White Cliffs, to be taken from Alexandria to Shreveport. But the White 
Cliffs put the freight ushore upon the banks of the river at points short of the 
port of destination ; and the plaintiff was only able finally to obtain his goods, 
by making a contract directly with the White Cliffs, for a very greatly advanced 
rate of freight. He brings this suit to be reimbursed the difference between 
what he contracted to pay the defendants, and what it actually cost him, to get 
his goods to Shreveport. 


LeBuiaxc. 
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We are of opinion, that the clause in the bill of lading in this record, 4% 


in the Red River did not permit the Compromise to prosecute her yg 
Shreveport, and if reshipment was possible in any steamboat that could 
the voyage; and that the additional expense of forwarding the freight 
another boat, is chargeable to the Compromise. The obligation of thig 
mon carrier under his bill of lading, was to deliver the goods at Shre 

without unnecessary delay, in good order and condition, unto the consign: 
or assigns, they paying the specified freight and no more (the dangers of 

river and fire only excepted). Low water is not to be classed among the dy 
gers of the river, which absolve the carrier from this conventional obligation 

The judgment of the District Court is, therefore, affirmed with costs, 


Jone 
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Hoitianp v. Ducnamp. 


An appeal will not lie to the Supreme Court in an injunction suit to arrest the execution of an onde 
of seizure and sale for a less amount than three hundred dollars, although the pri perty seigg 
is worth more than $300, and the plaintiff in injunction claims in his petition a larger gm 
for damages and attorney’s fees. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
J. Livingston, for plaintiff and appellant. H. Pedesclauz, for dele. 
dant. 

Cote, J. A motion has been made to dismiss this appeal on the ground 
that the matter in dispute does not exceed three hundred dollars. 

Plaintiff sued out an injunction to arrest the execution of an order of seizum 
and sale, granted on a mortgage note of $250. 

He maintains that this court has jurisdiction, because the land seized 
which the mortgages existed, is worth more than $300, and because he ha 
asked, in the petition of injunction, for five hundred dollars damages and on 
hundred dollars attorney’s fees. 

The value of the land seized, cannot invest this court with jurisdiction, be 
cause in order to relieve the land from the seizure, it would be necessary # 
assume jurisdiction over a suit of an amount less than $300. 

The same objection applies to the damages claimed, for they are averredt 
have been suffered from the illegal and premature issuing of an order of s& 
sure and sale for an amount less than $300, and we could only decide on the 


liability of appellee for the damages, by inquiring into the correctness of that 
judgment. 


It is clear that this court is without jurisdiction of this cause. 


It is, therefore, ordered, adjudged and decreed, that this appeal be dismissed 
with costs. 
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Jamson & MclInrosn v. L. C. Duncay. 






The Art. 671 C. C. being derogatory of the right of property must be strictly construed. The right 
granted thereby to the first proprietor of lands in cities, who builds, to take possession of the 
land of his neighbor for the foundation of his building, must be confined to the side walls, and 
cannot prevent the latter, who afterwards builds, from occupying the whole front of his land : 
bat be has no right to avail himself of the side wall before paying half the cost of its execution, 

f the Damages refused to a builder against whom an injunction has been sued out, where the whole 

day foundation of his claim for damages is a supposed hindrance thrown in his way in executing a 
building contract which confessedly required for its execution the use of a side wail erected by 
the plaintiff in the injunction, and for which he has not been compensated, where the party 
against whom damages are sought to be recovered, has resorted to legal means to maintain what 
he conceives in good faith to be his just rights. 

The courts should restrain within reasonable bounds, the infliction of pecuniary penalties against a 
party who has only attempted to pursue what he in good faith supposed to be his legal rights, ac- 
cording to the forms of law. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Durant & Horner, for plaintiffs. G. B. Duncan, C. Roselius, and J. 
McConnell, for defendant and appellant. 
Bucuanay, J. This suit has grown out of that of Ducan v. Labouisse and 


wT others, reported in 9th Annual. 

ram Its history may be stated as follows: Lucius C. Duncan, the defendant, 
| being the owner of a lot of ground on Carondelet street, in the city of New 
| Orleans, on which he erecteda house, availed himself of the right given him by 

fe the Art. 671 of the Code, to put one-half of the side-wall of his house on a lot 


adjoining, which was then vacant. Subsequently, Mr. Labowisse, the owner 
of the vacant lot, intending to improve the same, made a contract with Jami- 
md son & McIntosh, the plaintiffs, by which the latter agreed to erect for Labouwisse, 
for a price stipulated, a five story store, of which the depth from the 
street, height of stories, size of timbers, openings, slating, copper and tin 
works, flooring, partitions, plastering, stairways, marble mantels, flagging, 
water-works, and all other works and materials, whether specified or not, 
were to be of the same quality and finish as the adjoining store (above men- 
tioned), belonging to Lucius C. Duncan, with some exceptions specified; of 
which one was, that the entire front of the store was to be of the best Quincy 
granite, built and finished off precisely in the same manner as another store 
indicated. 

Now, the store of Mr. Duncan was supported in front upon cast iron columns 
of which one faced the side wall, on the side towards Labouisse’s lot; one-half 
of said column standing in front of the portion of the side wall which had 
been built on Ladovisse’s land. 

In the execution of the contract with Labouisse, Jamison & McIntosh pro- 
ceeded to make use of the side wall erected by Duncan, as a wall in common, 
without having made the previous indemnification required by Art. 672 of the 
Code, in order to render it such. They also commenced cutting the cast iron 
column at the corner of the wall in two, perpendicularly, for the purpose of 
removing the one-half thereof, and replacing the half thus removed by a 
column of Quincy granite, in conformity with their contract aforesaid. At 
this stage of the proceedings, Duncan commenced suit against Labouisse and 
Jamies: & McIntosh, alleging that the iron column in question had been erected 
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by express agreement with Labouisse, and that the half of the side, 
erected by Duncan, had not been paid for by Labouisse. The petition cop 
with a prayer for an injunction to prevent Labouisse and Jamison & MeInial 
“from proceeding to the injury or destruction of the said wall or Hi 
thereof.” A writ of injunction issued upon this petition, commanding Jang 
son & McIntosh and Labowisse “not to injure the iron column of the wall 
the building.” Z 

Judgment was rendered in that suit in the District Court, decreeing “jig 
the injunction so far as it prohibits the use of the division wall between jy 
properties of the plaintiff and the defendant Labowisse, be maintained, ag 
that the defendants be prohibited from the further construction of any wor 
upon said wall until it shall have been made a wall in common, as provided by 
law ; and that as respects the cutting of the iron pillar in front of said wall 
up to the division line of the two properties, that the injunction be dissolved’ 
From this judgment a suspensive appeal was taken to this court, and the} 
ment of the District Court was affirmed, ‘‘ without prejudice to Duncan's right 
of action for damages for the breach of Labouisse of the alleged parol agreement 
between Labouisse and Duncan, mentioned in the petition.” 9 An, 49a 
607. 

It appears that Jamison & McIntosh suspended all work upon the building 
from the time that the injunction was served upon them (April, 1858), uni 
after the judgment of the Supreme Court was rendered (January, 1854); ani 
have brought the present action for a thousand dollars and upwards, damags 
alleged to have been incurred by the issuing of the injunction aforesaid, and 
stated in a bill of particulars annexed to the petition under the heads; 

Ist. Of interest upon the installments of the price of contract, while the 
building was suspended. 

2d. Of increase in the price of building materials between the periodsd 
suspension and resumption of the work. 

3d. Of extra labor in removing granite. 

4th. Of lawyer’s fees paid in defending the injunction suit. 

The District Court, acting upon the evidence adduced upon these different 
items (except the last, upon which there was no proof), has given judgment 
in favor of plaintiffs for six hundred and ninety-eight dollars and twenty4in 
cents, from which the defendant appeals. 

It is manifest that the elements of damage which make up the judgment 
herein, are erroneous. There was no reason for the suspension of the work 
upon the building contract, except the volition of plaintiffs. The writ of 
junction served upon them, merely required of them not to injure or destroy 
the iron column. And the evidence, even of plaintiffs’ witnesses, proves thi 
the building might have been completed according to contract, without d 
obedience to this injunction. The only consequence would have been, that # 
thus completed, the corner of Labouisse’s front wall adjoining Duncan, woul 
have been supported by an iron column instead of a granite one, which the 
contract called for. It is proved by several witnesses, and the statement 
not contradicted, that the iron column would have supported the addition 
weight. Supposing that the building had been thus completed, the evident 
shows us that, upon the dissolution of the injunction, the iron column, or the 
half of it, could have been removed without difficulty or danger, and a granite 
column substituted in its place. The column to be substituted would necess® 
rily have been of the same height as the one removed, for we have seen that 
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. the building contract refers to Duncan’s store, as the guide for the height of 


the stories. The extra cost of this operation is all that the plaintiffs could 
have been properly entitled to under the evidence. 

Parties are too prone to exaggerate their own damages ; and there is noth- 
ing which more frequently requires the careful attention of the courts, than 
the restraining within reasonable bounds the infliction of pecuniary penalties 
in civil suits, for acts of commission or omission. And this attention is the 
more required, when, as in the present case, a party is sued for damages for 
having attempted to pursue what he supposed, in good faith, to be his legal 
rights, according to the forms of law. 

In the case of Duncan v. Labouisse, this court, for the first time, interpreted 
the law of walls in common, in a very important particular. Basing our- 
selves upon the doctrine of one of the most eminent of French commentators 
(Toullier), we held that the Article 671 of our Code, was derogatory of the 
right of property, and should therefore be strictly construed; and that the 
right of the first proprietor of land in cities, who builds, to take possession of 
the land of his neighbor for the foundation of his building, must be strictly 
confined to the side walls, and cannot prevent his neighbor, who afterwards 
builds, from occupying the whole front of his land, as shown by his titles,.in 
such a manner as his taste may dictate. That this question was by no means 
unattended with difficulty, in its application to this case at least, is proved by 
the fact, that two of the five Judges of this court dissented from the judgment 
rendered. 

And it is proper that the regard for the right of property, which has dic- 
tated the strictness of our rule as to one of the parties, should also have effect 
in construing the rights of the other. 

Accordingly, it was held by the judgment of the District Court in the case 
of Duncan v. Labouisse, which we affirmed, that those plaintiffs had no right to 
make use of the side wall which Duncan had erected at his sole expense, before 
paying Duncan the half of the cost of erecting the same; and the evidence 
shows that the plaintiffs paid nothing towards the cost of the said wall, until 
after judgment of the District Court pronounced in the injunction suit. Yet 
the whole foundation of the present claim for damages is a supposed hindrance 
thrown in the way of plaintiffs in executing a building contract, which con- 
fessedly required for its execution the use of the side wall thus erected by the 
defendant. 

He who seeks equity must do equity. We are of opinion that plaintiffs 
have failed to make out a cause of action. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and judgment is hereby rendered for the heirs of defen- 
dant, with costs of both courts. 
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Porice Jury or tae Parish or JEFFERSON v. ManveL Vina this 
The Supreme Court is without jurisdiction to determine whether an ordinance of a m the . 
poration levying a tax, or imposing a fine, forfeiture, or penalty, less than $300, has or Peace 
been repealed by an Act of the State Legislature. : Th 
: itself 

PPEAL from the District Court of Jefferson, Burthe, J. bring 
Purvis & Dugué, for plaintiff. B. C. Elliott, for defendant and wi ake 

lant. In 


Merrick, C. J. This suit was brought to recover of the defendant ig ‘ustif 
hundred dollars, under an: ordinance of the Police Jury of said parish, ong. , 
count of retailing spiritous liquors, as the keeper of a coffee house, withouty in th 
license. 

It is evident that this court can only consider the legality of the ordinance 
in question and not the facts upon which the decision rests. 

The defendant's counsel arrives at the illegality of the tax by the following 
reasoning : 

“We assert,” he says, “that said proceedings (of the Police Jury) are ix 
regular, and of no binding force and effect for this. The Legislature of the 
State has defined the mode to be pursued by Police Juries of the seven} 
parishes, in assessing and collecting taxes on property, professions, &e. Re 
vised Statutes, p. 410, sec. 20: ‘The Police Juries of the several parishes of 
this State, before they shall fix and decide on the amount of taxes to bes 
sessed for the current year, shall cause to be made out an estimate exhibiting 
the various items of expenditure, and shall cause the same to be published ip Wher 
one newspaper published in the parish at least thirty days before the meeting unl 





to fix and decide on the amount of taxes to be assessed as aforesaid.’ See. 17: ine 
‘A vote of a majority of all the members elect of the Police Juries shall bere . 
quired to levy any parish tax, and in levying any parish taxes the Police day If Ian 
shall levy a uniform per centum on every species of property, trade or pre = 
fession.’ 


“* Now, it will be seen,” so the counsel continues, “‘ that the ordinances unde } 
which the plaintiff proceeds is of date anterior to 1849, and by the Act of the () 


Legislature (1856) quoted above and now in force, is virtually repealed; the M 
Act of the Legislature requiring a yearly assessing and levying of taxes @ why 
trades, professions, &c., and a condition precedent, in the making and pub an 0 
lishing of a statement of the various items of expenditure, and at least thiny the: 
* days before the meeting to fix and decide the amount of taxes to be raiseda then 
aforesaid. if 


“The ordinance under which they sue is obsolete and has no legal existence shot 
They have not passed the ordinance for the current year, have not made ot Mar 
and published the yearly statement, as required, thirty days before passing in 
any ordinance levying or fixing the tax on professions, trades, &c.; ah | stan 
lastly, they have not, in accordance with law, by a vote of the majorityota@l } thei 
the members elect of the Police Jury, laid, fixed, or levied, the tax on pe the 
fessions, &c.” com 

From this statement of defendant’s case it appears, that the question whi 
he desires to submit to us is whether the ordinance contained in a pamphlet 
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’ printed in 1849, which he presents with his brief, was repealed by the Act of — Jury 

the in 1856. This court has not jurisdiction to revise the construc- Vutaviano. 

tion which the lower court may have put upon the latter Act by its decree in 

this case. The court could only consider the legality or constitutionality of 

the Act, and not a mere question of repeal. See Statev, Third Justice of the . 


Peace of New Orleans, 12th An. 
The defendant’s counsel further considers, that the bringing of the suit is 

























itself a license to the defendant to retail spiritous liquors for a year. The 
| bringing of the suit was a fact, and the District Court alone was authorized to 
ppel. make deductions from the facts, and this court cannot revise its findings. 

In conclusion, we see no ground presented by the appellant, which will 
A) justify us in assuming jurisdiction in this case. 
hed It is, therefore, ordered, adjudged and decreed by the court, that the appeal 
mts § =; this case be dismissed, at the costs of the appellant. 

in this PP 

SporrorD, J., dissenting. I think the question, whether an ordinance of a 

ane municipal corporation levying any tax or imposing any fine, forfeiture, or 
. penalty, has been repealed by an Act of the State Legislature, is a question 

wig | within the appellate jurisdiction of this court, although the matter in dispute 

does not exceed $300. Constitution, Article 62. 

e ir 

«| 

a = P 

Re . 

“si Tue Srate ex rel. Grecory and Caroune Oser v. tHe Tuirp 

ng Justice oF THE Peace oF THE ParisH oF OrLeans. 

d in Where the amount in controversy does not exceed $300 the Supreme Court is without jurisdiction, 

ting unless the case involves the constitutionality or legality of some tax, toll, or impost, or of some 

It: fine, forfeiture, or penalty of a municipal corporation. Such a case is not presented in a suit by 

Me the farmer or lessee of a market to recover the dues or rents of stands in such market, as fixed by 

bre ordinance of the Common Council of New Orleans. 

jury If laws and ordinances of a municipal corporation, net unconstitutional in themselves, are misap- 

pro- plied by the inferior tribunal, it is not in the power of the Supreme Court to relieve the parties 

where the amount involved is insufficient to give jurisdiction. 

der N Application for a Mandamus to the Third Justice of the Peace of the 

the city of New Orleans. J. W. Dirrhammer, for the Relator. 

the Merrick, C.J. A rule has been taken against the defendant to show cause 

} whya writ of mandamus should not issue against him, to compel him to rescind 

wd an order setting aside an appeal to this court, which he had previously allowed 

ty the relators in four suits before him, wherein he had rendered judgment against 

| as them and in favor of one Tourné. 

In answer to the rule, the defendant shows for cause why said mandamus 
nee. should not issue, that said cases were instituted by the farmer of the St. Mary’s 
out Market for the recovery of dues owing to him, for the rent of two coffee stands 
ing, in said market ; that the defentlants were the occupants and tenants of the 
mi | stands, and the dues were payable daily ; that on the failure of relators to pay 
a | their per diem rent, suits were brought at the end of each week amounting to 
re the sum of twenty-four dollars, and that he considered that the cases could not 
* come under the provisions of Art. 62 of the Constitution, as they involved 
ich} merely an ordinary question of rent due for the occupation of two stands in 
aa the market of which the plaintiff was the rigtful farmer and lessee. 














790 




































SrarTe 





Tarp Jus: ce. diction, unless these cases bring in contestation the constitutionality ¢ 
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It is clear, that the matters in controversy are not within our appe 


of some tax, toll, or impost, or of some fine, forfeiture or penalty im 
a municipal corporation. 

The answer of the defendant, which is not controverted, shows that 
the above questions were before the lower court for trial. But if we loki : 
the petition of the relators, to ascertain the grounds of their complaint, wei 
that they complain that ordinance No. 3872 of the Common Couneil of 
Orleans is illegal and unconstitutional as being ex post facto, and nll 
contrary to Article No. 105 of the Constitution of the State. k 

The ordinance is in these words: ‘Resolved, that the provisions contjigg 
in Article 33 of the ordinance No. 418, approved November 20th, 1852, ay 
as relates to coffee stands, be made to apply to all the public markets inj 
city. Provided, that this resolution shall nut be construed in such manne 
shall impair or interfere with the right and privilege of any lessees of aij 
markets. And provided further, this resolution shall not be construed som 
conflict with any of the provisions contained in ordinance No. 2458, approml 
November 29th, 1855.” 

No. 33 of ordinance 418 is in these words: “ Art. 33. That the farmeng 
lessees of the vegetable markets of the Second District shall not be entitled 
collect other dues than those hereinafter mentioned, viz: For each vegetal 
table of four feet, and each stand for the sale of poultry, game, bread, frit 
fifteen cents: it being understood for every table or stand situated at theel 
of any of the rows of the tables in the market, the farmer shall be entitled 
charge twenty cents, and it shall be the duty of the Surveyor to design: 
which are corner tables ; and for each coffee stand one dollar.” 

It is apparent from an examination of these ordinances, that they do not pe 
se impose ex post facto any Jine, forfeiture, or penalty. 

If laws and ordinances, not unconstitutional in themselves, have been mis 
applied by the inferior tribunal for want of a correct appreciation of the fads 
in cases where the amount involved is under three hundred dollars, it is notin 
the power of this court to relieve the parties. See case of Board of Healthy, 
Pooley, Nicol & Co., 11th An., 743. 

As in these cases we have no power to revise the facts, this conrt at leasts 
bound to suppose they have been rightfully determined. 

Rule discharged at the costs of relators. 
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Jamison & McInrosH v. Daniet Fatrés. 


Plaintiffs purchased certain premises of which defendant had been the lessee of their vender ™@ 
a term of years, already expired, they assuming to prosecute to final judgment a suit commencel 
by him to oust his lessee, who claimed a tacit reconductign of the lease. This suit resulted Rs 
judgment in their favor, under which defendant surrendered the property to them. Held: Tt 
a written notice given by the plaintiff to defendant of their purchase, and that they would lat 
to him for the rent, was not an agreement on their part to charge the same rent as was stipalail 
in the expired lease. 


PPEAL from the Sixth District Court of New Orleans, Kennedy, Judged 
the Third District Court, presiding. Durant & Hornor, for plaintifis. # 
selius and Phillips, for defendant and appellant. % 
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; Voormms, J. On the 26th of November, 1856, the plaintiffs in this case 
from one Joseph Duma, a certain lot of ground and the buildings 
thereon. In the sale, the plaintiffs declared their knowledge of the pendency 
of a suit involving the question as to the defendant's right of lease to this pro- 
; and, being subrogated expressly to the rights of their vendor, stipu- 
iated to prosecute said suit to a final judgment, which was accordingly done. 
The detendant, it appears, held the property under a contract of lease with 
Joseph Duma, for the term of three years from the Ist of June, 1853, for which 
he stipulated to pay a monthly rent of $100, and to make all such repairs as 
«|. might become necessary. At the expiration of the term, he insisted on his 
tain’ right to renew the lease on the same conditions, but his claim was rejected by 
a judgment in favor of the plaintiffs, under which he surrendered the property 
n this to the latter on the 27th of January, 1857. 
The refusal of Duma to renew the lease, is then conclusively shown. We 


ner 
tia do not think the written notice of the plaintiffs to the defendant of their pur- 
)asy B chase, and that they would look to him for the rent, can be fairly construed 


rom into any agreement on their part to charge the same rent as that stipulated in 
the original lease which had expired, as we have seen. 

The amount claimed by the plalntiffs for the rent of the property, is proved 
led to be reasonable. 
etable Judgment affirmed. 
fruit Merricx, C. J. The opposition by and refusal of the plaintiffs to re-let the 
eral property to the defendant, precludes all idea of a tacit reconduction. I con- 
led 4 cur, therefore, in the opinion of Mr. Justice Voorutes in this case. 





E. Grrop v. M. J. Betxnap. 
Mais. 
facts The knowledge of the existence of a disease in a slave by the buyer, which would deprive him of his 
. action to rescind the sale for a redhibitory vice, must be clearly established. It will not be suf- 
ot in ficient to prove merely, that there was some conversation about the health of the slave, although 
thy. the vendee may have said “‘ he knew all about the slave.” 


PPEAL from the Second District Court of New Orleans, Morgan, J. 


ats 4k Dufour, for plaintiff. Hounts and J. J. Michel, for defendant and ap- 
pellant. 

Cotz, J. This is a suit for the rescission of thesale of aslave, on the ground 
of a redhibitory disease. There was judgment in the lower court for plain- 
tiff. 

The evidence shows, that the slave is afflicted with stricture of the rectum, 
and that plaintiff has done all in her power to effect a cure; she caused, under 
the advice of physicians, a surgical operation to be performed, which relieved 

7 her slightly. 

ha It appears from the testimony, that a perfect cure cannot be attained. 

Te Dr. Chaillé testifies, that the operation was performed by himself, assisted 
be by Dr. Mercier, that she was temporarily relieved thereby, but he expected at 


the time she left the hospital that the stricture would return as bad as before, 
and that the relief would not be permanent, and thought that success in this 
re of particular case was very doubtful—he also states that such a disease, during 
its existence, most assuredly disables a slave, unless relieved or removed by 
an operation. 
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Dr. Dumont testifies, that she is incapable of rendering any services forthe 


is too weak. 


Dr. Turpin says, that a slave afflicted with this disease is perfectly uscleg 


for it induces every species of disorders. 

Drs. Turpin and Dumont believe that this disease existed in the slave before 
the sale. 

Dr. Kennedy declares, that he does not think a stricture of the rectum qm 
be cured even if taken before it becomes chronic, from the fact that the com. 
mencement of this disease is not suspected, and when once made manifest 
symptoms, the probability is that it has progressed so far as to be ultimately 
incurable. 

Defendant has tried to show by some conversations that occurred about the 
time of the sale by her to plaintiff, that the latter was cognizant of the disesg 
before the sale and consequently cannot now plead it as a valid ground for the 
rescission of the sale: but these conversations do not show that the nature and 
extent of the disease were explained to plaintiff. 

In order to make knowledge of the existence of a disease, fatal to a claimant 
for a rescission of a sale for redhibitory defects, it must be clearly established, 
that the vendee was aware of the disease for which the redhibitory actions 
instituted, and it is not sufficient to prove merely, that there was some conven 
sation about the health of the slave, and that the vendee said, “she knewal 
about the slave,” for it may be that the slave may be affected with some diseag 
only known to the vendor. 

The evidence shows, that the vendee refused to pay the money for the slaye 
unless the clause of warranty was inserted. It might be concluded from this 
that during these conversations, the vendor insisted that the slave was but 
slightly affected; but that, notwithstanding this, plaintiff insisted on the in 
sertion of the clause. 

The opinion of the physicians as to the existence of this disease before the 
sale is corroborated by the fact, that a previous owner of the slave sold her to 
Bernard Kendig, the vendor to defendant, and only warranted her in title; 
and also by the conversations between plaintiff and defendant just before passing 
the sale; which show, that the slave was spoken of as being in some way sick, 
although neither the nature nor extent of the disease were made known # 
plaintiff. 

We think there is no error in the judgment. 

Defendant suggests, that even if the sale is rescinded, she ought not tobe 
held liable for the costs of the first trial. 

It appears there was a judgment of nonsuit on the first trial against plaintiff 
because she had not alleged that the disease existed anterior to the sale, but 
the Judge afterwards granted a new trial, and allowed plaintiff to amend by 
making this averment; it also appears that the evidence taken on the first trial 
was by agreement of counsel admitted de novo in evidence, with the exception 
of Dr. Chaillé’s testimony. 

Weare of opinion that defendant is liable for the costs of the first trial. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 
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James Saunpers v. JosepH W. Carrot et al. 


itis sound rule of construction never to consider laws as applicable to cases which arose previous 
to their passage, unless the Legislature have in express terms declared such to be their inten- 


tion. 

The Act of the Legisiature declaring, that debts shall bear interest at the rate of five per cent. per 
annum from the time they become due, unless otherwise stipulated, is not applicable to debts 
which were contracted and became due before the passage of that law. 


PPEAL from the Fourth District Court of New Orleans. Tried by Jury. 
A Price, J. Simonds & Fenner, for plaintiff and appellant. Singleton & 
(lack and Elmore & King, for defendant. 

Sporrosp, J. The only question now at issue is, whether the defendants, 
acceptors of a bill of exchange, are liable to the plaintiff for any interest there- 
upon after maturity and prior to judicial demand. 

Crutcher & McRaven of Vicksburg, Mississippi, being indebted to James 
Saunders of Lynchburg, Virginia, on the 15th of March, 1851, drew their bill 
upon Buchanan, Carroll & Co. of New Orleans, at eight months after date, to 
the order of James Saunders, for $2991 48, and afterwards put the drawees in 
funds to meet the same at maturity. 

The bill was drawn in duplicate upon one piece of paper and thus remitted 
by letter to the drawees, with instructions to accept it and remit it to the 
payee (the plaintiff Sawnders) at Lynchburg, Virginia. With these instruc- 
tions the acceptors complied immediately and literally, and requested Saunders 
to acknowledge the receipt to Crutcher & McRaven. It would also seem, from 
evidence offered by the plaintiff, that the acceptors advised their constituents, 
Crutcher & Mc Raven, that they had complied with instructions, by forwarding 
the accepted bill. 

It appears that the plaintiff, nearly five years after the maturity of this bill, 
found it in an old box of papers in his house at Lynchburg. Meanwhile, he 
had done nothing in relation to it, and it would seem that, until a short time 
previous to this search among the papers in his house he was unaware of its 
existence, although he had been in business relations with Crutcher & Me- 
Raven all the time, and had claims upon them for an unliquidated balance. 

The explanation of this singular occurrence, so far as it is to be gathered 
from the record is, that at the time of the arrival of Buchanan, Carroll & Co's 
letter containing the bills, and for many weeks afterwards, the plaintiff was 
absent from Lynchburg on public business; that his son, who managed at 
least some part of his business and took his letters from the post office, re- 
ceived and opened the letter of Buchanan, Carroll & Co; that he put the bill 
away among the papers where it was finally found; that before the return of 
his father he was killed; and thus, that no communication was had between 
the father and son relative to the matter. 

The ground upon which the plaintiff seems mainly to rely to charge the de- 
fendants with interest from the maturity of the paper, although no demand was © 
made, is, that the demand was rendered impossible by the negligence of the ac- 
ceptors in forwarding the first and second of exchange upon one paper and in 
one letter to Lynchburg, instead of retaining the duplicate. 
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The duty of Buchanan, Carroll & Co. was to obey the directions of 0 
& MeRaven, who were their only principals in this matter. This 
have done. No intimation was given them, that they were expected toy ‘s 
the duplicate. On the contrary, the two bills were remitted to them 25 One 
instrument unsevered, with instructions to remit it to Saunders. Andif¢ 
would have been justified in severing the paper, it does not appear that th 
plaintiff has suffered at all from their neglect todo so. If they had retaingd 
the’ duplicate and forwarded it within a short time by a succeeding mail i 
would, in all likelihood, have shared the same fate with the original, Ag 
rate, the plaintiff received both ; and it appears, that he sent both in ong 
velope (for they are still unsevered) to his agents in New Orleans, for the pur 
pose of making this demand, thereby committing the same error of j 
if error it be, in his own affairs, which he charges upon the defendants, 

His tardy recovery of the instrument is not attributable to a fault of t» 
defendants ; the evidence shows, that it is directly attibutable to his own log 
mode of conducting his business, his neglect of proper directions as to the dy 
position of his letters and bills receivable in his absence from home, and his 
failure to keep proper accounts and a business correspondence with his 
Crutcher & McRaven. The bill was negotiable in form, and the acceptors had 
no ground to suppose that it was still in the hands of the payee ; or, thathy 
had failed to receive it. It was not their duty to institute a search for it, but 
they had a right to await its presentation at their counting room by the holde, 
whoever he might be. . 

Interest was not due from the maturity of the bill, there being no stipulatin 
to that effect, and no putting in default shown. 

But it is contended, that interest is recoverable from the passage of the Ad 
of 9th March, 1852; Sess. Acts, 95.) ‘All debts shall bear interest at th 
rate of five per cent. per annum from the time they become due, unless other 
wise stipulated.” 

The debt was contracted and had become due before the passage of that law. 
If it were competent for the Legislature to annex a new condition to the cm 
tract of the parties, we should be bound to presume that they did not intend 
to do so, unless their language could bear no other interpretation. Retrow 
tive laws, and laws affecting contracts already made, are so repugnanttp 
logic and natural justice, that it cannot readily be supposed that the lawgive 
intended to pass them; see C. C., Art. 8. It has repeatedly been held 
this court to be a sound rule of construction, never to consider laws as@ 
plicable to cases which arose previous to their passage, unless the Legislatur 
have, in express terms, declared such to be their intention. See cases citedia 
Hennen’s Digest, p. 829, No. 4. Succession of Taylor, 10 An., 511. Andin 
general, the courts both of England and America strive so to interpret statute 
as to give them a prospective operation only. See Moon vy. Durden, 2 & 
chequer R. 22, In Baily v. the Mayor, &c., 7 Hill, 146, it was held, on thi 
principle, that a statute authorizing interest to be taxed upon verdicts did aa 
apply to verdicts rendered before the Act was passed, although the languag 
of the Act was broad enough to embrace them. See also Plumb v. Sawye, 
21 Conn. 351. 

And so we think that by the Act of March 9th, 1852, the Legislature dil 
not intend to supply any new ingredient in existing contracts. They. oll 

provided, that in all contracts thereafter made, and debts thereafter created, it 
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Few be implied, that interest at five per cent. should be due by the obligor 
F sher maturity, unless otherwise stipulated. In the case of Barnes v. Crandell, 


19 Av. 112, we held, that interest cannot be claimed on a judgment which 
does not bear interest on its face, and which was rendered when no general 
law was in force by which interest was superadded to it. 

The agreement as to interest was one of the tacit clauses in the contract of 
these acceptors. To find out what they agreed upon in that regard, we must 
have recourse to the laws in force at the date of the contract. Article 1940, 
No. 1 of the Civil Code declares, “‘ that no general or special legislative Act can 
be so construed as to avoid or modify a legal contract previously made.” . 
¢. Art. 8. 

“Pour suppléer les clauses non exprimées dans un contrat, il est clair qu'on 
ne peut se reporter qu’a la loi qui existait au jour od il a été passé. Dans ce 
cas, en effet, c’est l'intention des parties qu’il s’agit de rechercher ; or, ce n’est 
pas 4 une loi qui n’existait pas encore que la pensée de ces parties s’est reportée 
pour régler ce qu’elles laissaient inexpliqué dans leur acte. Compléter cet 
sete par les régles de la loi nouvelle, ce serait donc la faire rétroagir.” 1 Mar- 
cadé, No. 53. 

Finally, it was contended, that interest is due from the inception of a suit 
previously commenced upon this cause of action, but in which a nonsuit was 
taken by the plaintiff. It suffices to say, that prior to the institution of that 
suit the defendants had tendered payment of all that we find to have been due 
upon the bill, which was refused unless the interest wrongfully demanded were 
paid also. 

Judgment affirmed. 
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D. F. Lowser v. T. J. McCoy. 


The lack of full and explicit pleadings, will not compel the rejection of pertinent evidence, the ex- 
istence of which was previously known to the party objecting to its introduction. 

By a contract made in Alabama and which was not recorded in Louisiana, defendant put it in the 
power of W. so to act, that an innocent purchaser in Louisiana might be deceived and defrauded. 
Plaintiff was deceived and purchased in good faith a slave, which the defendant, without plain- 
tif's consent, afterwards got possession of and carried away—defendant was condemned to re- 
turn the slave or to pay his value in damages. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clarke & Bayne, for plaintiff. Benjamin, Bradford & Finney, for de- 
fendant and appellant. 
Sporrorp, J. There is but one bill of exceptions in the record. It was 
taken to the admission in evidence of a notarial act of sale passed in New 
Orleans, from Jacob B. Walker (the original owner of the slave in controver- 


'8y) to Stephen Truslues, the vendor of the plaintiff Zowber. The objection is 


based upon the ground that no such title had been set forth in the plaintiff's 
pleadings. 

Whatever difficulty this question might have presented under other circum- 
stances, appears to be removed by a portion of the evidence which has been 
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received without objection. The object of pleading is to notify the 
party of the nature of the claim or defence, that he may be prepared to my | 
it and not be surprised on the trial. On various occasions, this courthas hay 
that if the record discloses notice previously brought home to the party 80 tha 
it was impossible for him to have been surprised, the lack of more full anj 
explicit pleadings will not compel the rejection of pertinent evidence, the exis 
tence of which was previously known to the party objecting to its intrody 
tion. 

In this case, it appears from a letter written by the defendant to the 
tiff before the institution of this suit, that he was apprised of the fact thatty 
plaintiff derived his title from Walker, and that the validity of this title gy 
to be tested by a lawsuit. Lowber was in possession of the slave for many 
months under a title in the State of Louisiana. McCoy wishing to avail hig 
self of the supposed advantages of possession and perhaps of an Alabam 
forum, took the slave away from Louisiana without the consent or knowledge 
of Lowber. He then wrote Lowber the letter above referred to; it is in thes 
words : 

‘When I saw you yesterday, I told you that I would not take James, by 
afterwards I consulted a lawyer and he advised me toa different course, s9] 
took him away peaceably. Now all I want is to try who owns him, and Igy 
I do, but the court will determine that; if he is not mine, I have nothing 
more to say, but I know I paid for him fourteen months ago, @ longtimel 
Sore Mr. Walker disposed of him in New Orleans.” 

It thus appears that the defendant was aware that both parties were to claim 
under Walker, the common vendor, and that the question to be litigated way 
which of Walker’s deeds conferred the better right. - Accordingly we find him 
in his answer, charging the defendant Lowber and his immediate vendor, 
Truslues, with acquiring their pretended rights to the slave James, in bad faith 
and with notice of the*transfer from Walker to himself. 

We are of opinion that the defendant should derive no benefit from his a 
of removing the slave without leave from this State, and from the control d 
the party who had a lawful possession under title. 

The sole question is, can the title of McCoy under Walker prevail over that 
of Lowber under Walker? There is written and oral evidence unobjected ta 
of a power from Walker to Rowley to sell his slaves then in the possessiond 
Rowley, among which it is established that the slave James was includel 
The acts of sale from Walker to Truslues and from Truslues to Lowber, a 
translative of property, and it is proven that possession followed both acts # 
that there was a continuous adverse possession in the plaintiff and his vender 
as against Walker and McCoy, from the 27th of May, 1853, the date of the 
sale from Walker to Truslues, up to the 19th of May, 1854, when Me(oy, who 
never had possession before, carried off the slave without leave, and against 
his promise to Lowber. 

Me Coy claims under an act executed in Alabama, on the 17th of Mare 
1853, by Walker to himself, purporting to be a sale of several slaves, (indat 
ing the boy James,) with the condition “that the possession of the said slave 
should remain with the said Walker for the space of twelve months.” Th 
evidence shows that this was really a conditional sale, amounting to a sped 
of mortgage for an anticedent debt, as one of the attesting witnesses deposed 
that the slave James was, at the date of this act, in New Orleans, and that thet 
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was an agreement at the time, that if the amount of the debt was not paid in 


twelve months, the slaves were to be given up to McCoy. 

By this peculiar contract, (which has never been of record in Louisiana, al- 
though recorded in Mobile on the 20th of April, 1853,) the defendant put it 
inthe power of Walker so to act, that an innocent purchaser in Louisiana 
might be deceived and defrauded. Lowber purchased in good faith and with- 
out notice a slave, to which his vendor in Louisiana exhibited a complete title 
from one who is conceded to have been the original owner in Alabama. Can 
such a vendee or mortgagee as McCoy, who, in contracting for his own securi- 
ty, assented to a clause giving the control of the slave for twelve months, in 
Jouisiana, to his vendor or mortgagor, oust an innocent purchaser, like Low- 
jer, who bought her, within the twelve months, and received possession under 
a chain of title from Walker, without any notice of the legal or equitable 
daims of McCoy in Alabama? 

The defendant’s allegation that Lowber had notice of his claims, is unsup- 
ported by evidence, 

Qn account of the usurpation of possession of McCoy, and his removal of 
the slave from this State under the circumstances disclosed, he cannot shelter 
himself from responsibility by pleading the non-registry of the private acts of 
sale from Truslwes to Lowber. He has no title himself recorded in Louisiana, 
and he knew that Lowber was in possession under title. His own acts led to 
the deception of Lowber, and he cannot be permitted to profit by his wrong. 

The judgment is in the alternative for the restitution of the slave, or dam- 
ages to the extent of his value with hire, We think the damages should not 
be reduced. 

Judgment affirmed. 


Warts, Givens & Co. v. Suropsnire & Son. 


Where it appeared that defendants had sold the barge that plaintiffs illegally attached—Held : That 
defendants could not maintain an action of damages for loss of freight, by reason of the illegal 
seizure. 


PPEAL from the District Court of Jefferson, Burthe, J. 
Mott & Fraser, for plaintiffs. Duncan & McConnell, for defendants and 
appellants. 

Merrick, C. J. This suit was commenced by attachment in the parish of 
Jefferson, upon two acceptances of the defendants. The attachment was levied 
upon a barge, the Jenny Lind, which was subsequently released by a dissolu- 
tion of the attachment, it being proven that the defendants were residents of 
and domiciled in New Orleans, though temporarily absent at the time the at- 
tachment issued. 

The defendants have set up a reconventional demand, wherein they claim 
$2,250 damages occasioned by the loss of freight which they would have been 
enabled to earn under a contract they had made, if the barge had not been 
seized under the writ of attachment. 
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Giaxs = We think with the District Judge, that the defendants had parted witha | hess 
Sunorsame. interest in the barge at the time the seizure was made; hence, they hada —— remail 
right of ownership in the barge to vindicate. The loss of freight WAS dot The 
defendants’‘loss. It is true that the proof does not show that actual delivery ance, 

had been made by the Shropshires’ agent, at the time the seizure wags made, in per 

The witness, J. M. Savage, says that the barge was in his possession and gm The 

der his control, as agent for defendants, and while he was in treaty for the sap under 

of the barge, but before he had made the sale, the defendants telegraphed hig no se] 

from Cincinnati, Ohio, that they had sold the barge to a Mr. Greer, of Og attack 


ington, Ky., and instructed him to deliver the barge to said Greer’s order. Alt 
that Mr. Greer subsequently gave him an order for the delivery of the barp shoul 
to Mr. Emmerson, the Captain of the steamer Henry Lewis, and that subs sider 
quently to receiving the dispatch that the barge had been sold, and before he were 
had received the order for the delivery, the barge was attached in this suit be he 
The vendees took possession of the barge after the dissolution of the attagh See - 


ment. How: 

Whether the dispatch to Savage would amount to a constructive delivers, Th 
sufficient to defeat the attachment had it been properly levied, is a question not can 
necessary to determine. For it is clear that the mere contract of sale had 2 An 


divested the defendants as between themselves and Greer and Greer's vender, 3 Bo 
of all ownership in the property. C. C. 2431. The subsequent taking of 288, 





possession by Greer’s vendee, must relate back to the date of the original sale W 
As it is not pretended that the vendee complains of any obstacles thrown in sufi 
the way of the delivery of the barge to him, and inasmuch as the defendants seek 
complain only of an injury to their rights of property as owners, we think whic 
that the reconventional demand cannot be maintained. It 
Judgment affirmed with costs. men! 
man 
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A. M. Fetrvs v. T. O. Starke. 


Suit was brought in Mississippi against defendant by attachment. No service of process was made 
upon him, and the only evidence of his appearance was an entry on the :ainutes, that “ defendant 
waives proof of publication, and saying nothing in bar or preclusion of the plaintiff's action, but 


herein wholly make default whereby the same remains altogether undefended.” Held : thejulg It is 

ment against the defendant by the laws of Mississippi was not personal, and no action can be ne 

maintained upon it, as such, in our courts. The 

pr 

PPEAL from the Sixth District Court of New Orleans, Cotton, J. ag 

Cotton and Dorsey, for plaintiff. J. S. Holt, jr., for defendant and ap su 
pellant. 


Merrick, C. J. This suit is brought upon a judgment rendered in the Stale A 
of Mississippi on proceedings in an attachment. No service of process wi 


1) 
made upon the defendant. The only evidence of the defendant’s appearance to " 
the action is found in the following entry, viz: ail 

“ And afterwards, to wit, at a Circuit Court continued and held in and for ow 


the county of Wilkinson, at the court house in Woodville, on the nineteenth He 
day of June, 1849, came the said plaintiff by his attorney, and the said iy 
fendant waives proof of publication, and saying nothing in bar or preclusion of . 
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the said plaintiff ’s action, but herein wholly make default whereby the same 


B remains altogether undefended.” 


The plaintiff contends, that the above proves the appparance of the defend- 
ance, and that the judgment was properly regarded by the lower court as one 
in personam. 

The defendant on the other hand contends, that the recital in the minutes, 
under the decisions of the courts of Mississippi, proves nothing, as there was 
no service of process, and that the judgment only operated upon the property 
attached. 

Although the defendant filed no plea, and entered no formal appearance, we 
should have been inclined, on reference to the common law authorities, to con- 
sider the entry on the minutes of the court as sufficient proof of his appearance 
were it not for the decisions of the courts of Mississippi, wherein it appears to 
be held: that where there has been no actwal service such recital is insufficient. 
See Miller v. Ewing, 8 Smedes & Marshall, 421; 2S. & M., 213, 307; 1 
Howard, 53; 4 Howard, 402; Dutch Code, 807. 

The judgment, therefore, could only operate on the property attached, and 
cannot be made the basis of a judgment against the defendant personally. See 
9An., 571; Ridley v. Ridley, 2 Cush. R, 656; Hutchinson’s Code, p. 807; 
$ Bouvier Inst., 201; Claughton v. Black, 24 Miss. 185; 1 Tidd’s Practice, 
938, 240; Ib. 505, 507. 

We do not think defendant has established his reconventional demand with 
sufficient certainty to entitle him to recover, but that he ought to be left to 
seek his remedy in the courts of equity of the State where the land lies, and 
which he says would grant relief in a like case. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that the plaintiff's de- 
mand, as well as defendant’s reconventional demand, be dismissed as in case 
of nonsuit, the plaintiff paying the costs of both courts. 





Jacop Mussina v. Wittiam ALLING et al. 


It is competent for the court to order the plaintiff to furnish security for costs, where the Clerk has 
neglected to exact such security, or has taken insufficient security. 

The defendant cannot proceed by rule against the security on a bond for costs of suit, but must 
proceed by an ordinary action. A summary remedy is provided by law for Clerks and Sheriffs 
against plaintiffs for their costs, and where the plaintiff does not reside in the parish where the 
suit is instituted, they have the same remedy against the surety for costs. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Singleton & Clack, for appellants. Bonford and H. D. Ogden,.for ap- 
pellees. 

Coz, J. The first question in this case is whether a court has the right to 
order the plaintiff to furnish security for costs. We think that it has this 
power in all cases where the Clerk has neglected to take security, or where he 
has taken insufficient security. R. S., p. 125, §9; Houghton v. Houghton, 11 
A. 200. 
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The second question is, whether the defendant in a suit can proceed ‘ 
against the security on a bond for costs of suit; we think that he cannat 
must proceed by an ordinary action. 

In Baker et al. v. Doane et al., 3 An. p. 484, the court say: ‘ 
proceedings being departures from the rules which govern actions 
cannot be extended beyond the cases expressly authorized by law.” 

The law provides a summary remedy for Clerks and Sheriffs against plain 
tiffs for their costs, and whenever the plaintiff does not reside in the parishiy 
which the suit is instituted, they have the same remedy against the s for 
costs. R.S. p. 124, §7. But the law has not authorized the defendant ing 
suit to pursue a summary remedy against the security for costs ; and, howerg 
judicious such a remedy might be, it cannot be deemed a legal mode of pre 
cedure, as long as another course is pointed out by law, and that is the ordin. 
ry action. 

We are, then, of opinion, that the exception to the summary proceeding by 
rule, ought to have been sustained. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoidel 
and reversed ; and that the rule be dismissed, reserving to appellees the rightiy 
proceed by ordinary action for the recovery of their claim. It is further op 
dered, that appellees pay the costs of both courts. 


J. Swasey & Co. v. Sreamer Montcomery. 


Privileges must be regulated by the law of the forum, and none can be claimed except such asan 
granted in the Civil Code, Art. 3152, and statutes amendatory thereof. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
L. Spring, for plaintiffs. Mott & Fraser, for defendant. Race & Foster, 
for intervenor and appellant. 

Vooruies, J. The only question which is presented in this case is, whether 
the claim of John Grant should be classed as a privilege in the distribution d 
the proceeds of the steamer Montgomery. 

His claim is based on a statute of the State of Alabama, granting him a pr- 
vilege to demand toll of vessels passing through a channel excavated by him 
between Dauphin Island and Cider Point. 

Whether any lien is granted to him on the vessel for the payment of such 
toll under that statute, even in the State of Alabama, is far from being deat 
to us. But be this as it may, we consider it settled under the decision in the 
case of Lee v. His Creditors, (2 An. 600,) that privileges must be regulated 
by the law of the forum, and that none can be claimed except such as are 
pressly granted in the Civil Code. Article 3152, and statutes amendatory 
thereof. 


Judgment affirmed. 
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NEW ORLEANS, DECEMBER, 1857. 


S. Connon v. E. Samory. 


party who appeals from a judgment homologating an account, must make the heirs and cred- 
~ who are interested in maintaining it, parties to the appeal. 
The Supreme Court will notice the want of proper parties to an appeal, without a motion to dis- 


miss. 


J. B. Cotton and H. Griffon, for opponent and appellant. J. L. Tissot, 
for defendant. : 

Bucnanan, J. Claude Samory, testamentary executor and one of the heirs 
of his mother, rendered his account of executorship to the Second District 
Court of New Orleans, on the 11th of June, 1857, showing the amount of the 
effects of the succession, a detailed statement of its debts, and the names of 
the creditors (with the exception of two notes, payable to bearer, of which 
the holders are not named); and, finally, the distributive share of each of the 
heirs of the testatrix (including the said executor), in the balance that would 
remain to the credit of the succession after payment of its debts. 

On the 24th of June, 1857, judgment of homologation was rendered in the 
following terms : 

“Qn motion of counsel for the executor of the deceased, and upon produc- 
ing to the court due proof of the publications required by law of the filing of 
the account herein presented by him, and no opposition having been made 
thereto— 

It is ordered, adjudged and decreed, that said account be approved and ho- 
mologated, and the funds distributed accordingly.” 

This judgment was signed on the 29th of June, 1857; and on the same 
day, the appellant, Stephen Condon, became the purchaser, at Sheriff's sale, 
made under execution of a judgment against Claude Samory, of all the rights, 
title and interest, and hereditary share of Claude Samory, in the succession 
of his mother, being three-fourths of her estate. 

On the 20th of July, 1857, Stephen Condon filed a petition of appeal from 
the judgment of homologation of the account of executorship abovemen- 
tioned, alleging himself to be aggrieved thereby, and annexed to his petition, 
as evidence of his interest in the case, a Sheriff’s deed conveying the property 
adjudicated to him at the Sheriff’s sale aforesaid. 

The petition of appeal prayed for citation to Claude Samory, both in his 
capacity of testamentary executor and in his individual capacity. An appeal 
bond was also filed in favor of Claude Samory in both those capacities, as 
obligee. 

A motion has been made to dismiss this appeal on various grounds, of which 
it is only necessary to notice the second, which reads as follows : 

“Because appellant has not made proper parties to the appeal.” 

Apart from the creditors whose claims against the succession are recognized 
by this account, and who are of course interested in maintaining it, there are 
the co-heirs of Claude Samory, who have the amount of their distributive 
share fixed by the judgment. It may be assumed, that the appellant can only 
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be aggrieved by this judgment, if the distributive share Claude 
been fixed by the same, at a less sum than he was justly entitled to, 
increase in that share will necessarily be at the expense of his co/ a 
have not complained of the judgment. It seems to us that those ephs 
und also the creditors who were named, and whose credits were recosna 
were necessary parties to this appeal, under the well settled practice of 
court. Ferguson & Hall v. Creditors, 29 L. R.279 ; Armstrong y. 

8 An. 367; Matthews, Finlay & Co. v. Creditors, Opinion Book, 25, § 
Beer v. Creditors, ante 774. 

As the case stands before us, it ‘presents this anomalous feature, amid 
lant claims in the right of that very party, whom alone he has made 
and leaves out of his appeal all those parties who have an interest under th} 
judgment appealed from, adverse to the party whom he, appellant, claim) 
to represent. 

It has been argued, that this motion to dismiss comes too late, having ben 
filed more than three days after the appeal was filed. The cases cited bym 
pellant on this point, are inapplicable. This is something more than a mey 
irregularity in bringing up the appeal. It has repeatedly been held that th 






court will notice the want of proper parties even without a motion. Swap | 


ingen v. McDaniel, 12 Rob. 205; Robert v. Ride, 11 An. 410. 
It is, therefore, adjudged and decreed, that this appeal be dismissed at cos 
of appellant. 





Srate or Lovurstana v. Toe Mercuants’ Insurance Company. 


The Act of the Legislature of the 25th of April, 1853, since repealed, which declared “ thatesh 
and every incorporated Insurance Company and agency of foreign Insurance Company, iat 
city of New Orleans, shall be taxed five hundred dollars per annum, was in contravention of A 
ticle 123 of the Constitution, declaring that taxes should be equal and uniform throughout he 
State. 

The fact that the Act provided that the amount of the tax should be paid into the treasury depatt 
ment to be divided equally between the different Fire, Hose and Hook and Ladder Companiesd 
New Orleans, did not render it a local’assessment for local benefit. 


PPEAL from the Third District Court of New Orleans, Duvignaud, J. 
E. W. Moise, Attorney General, for the State. Collens & Wooldriij 
and 0. D. Choiseul, for plaintiff and appellant. Levi Peirce, for defendant 
Sporrorp, J. An Act entitled “‘ an Act to tax the Insurance Companiesd 
the city of New Orleans for the benefit of the Fire Companies in the city,” 
was approved on the 25th of April, 1853, (Acts, page 136,) declaring 


“that each and every incorporated Insurance Company and agency of 


foreign Insurance Company in the city of New Orleans, shall be taxed fire 
hundred dollars per annum ; said tax to be collected by the State Tax Collee 
tor for the parish of Orleans, and as soon as collected, the amount of said tar 
shall be paid into the City Treasury to the credit of the Fire Department, # 
be divided equally between the different Fire, Hose and Hook and Ladder 
Companies, in such manner as may be determined by a majority of the Fire 
men of said companies.” 
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This Act was expressly repealed on the 16th of March, 1857. Acts, p. 142. Grae 

The present suit was instituted on behalf of the State, to recover of the Mxzron’s Ins. Co. 
Merchants’ Insurance Company in New Orleans $2,000, as arrearages of taxes 
due under the law aforesaid, for the years 1853, 1854, 1855 and 1856. 

The defence that the law was unconstitutional was sustained by the Dis- 
ton | trict Judge and the State has appealed. 

; | We regard this annual imposition as a tax. It is levied by the State. It is 
b collectible by the State Tax Collector. It is now sued for by the State alone. 
Appel. 
lle 







































Article 123 of the Constitution applies to such a case as this: “‘ Taxation 

shall be equal and uniform throughout the State. All property on which 

taxes may be levied in this State shall be taxed in proportion to its value, to 

be ascertained as directed by law. No one species of property shall be taxed 

than another species of property of equal value, on which taxes shall 

wa be levied; the Legislature shall have power to levy an income tax, and to taz 
| all persons pursuing any occupation, trade or profession.” 

Zs The Legislature has not the power to tax a portion of the persons pursuing 

t the a given occupation, trade or profession. If it taxes one it must tax all in the 

State of the same class. Indeed, it has done so in ‘the Revenue Act of March 


= | 15th, 1855, sec. 3, pp. 504, 5, by which it seems that an annual tax of $500 
was levied to be collected ‘‘ from each insurance company incorporated by the 
> | laws of this State and transacting an insurance business herein.” Revised 
Statutes, p. 461. 
But it has been argued that this case comes within the principles announced 
| jn Yeatman v. Crandall, 11 An. 220, and the cases there cited; in other words, 
| this is not a State tax, but a local assessment for a local benefit. 

We do not perceive the analogy. The tax here sued for, is not an assess- 
ment upon property for a benefit done in saving or improving that identical 
property, and thereby directly enriching its owner, as was the case in regard 

each to the alluvial lands preserved from inundation by levees, or the swamps in 
nt the rear of New Orleans reclaimed by the draining company, or the city lots 
4 made accessible and valuable for building purposes by opening of new streets, 


or the adjacent properties enhanced in value by the construction of banquettes 
ar and the paving and shelling of highways. In such cases there is a direct, pal- 
ud pable and necessary connection between the burden and the benefit, and a fair 
and equal adjustment can be made by both. 

But in the case before us there is no property improved or assessed ; all is 
conjectural and arbitrary ; one class of corporations is taxed an invariable 
sum for the benefit of another class; there is no possibility of ascertaining 
whether the tax is a guid pro quo ; the fire companies are not compelled by 
the law to do anything for the insurance companies; a bounty is secured to 
the fire department by confiscating the money of the defendants, without pro- 
viding that any service shall be rendered to the defendants by the fire depart- 
ment; and even if this could, for a moment, be regarded as an assessment for 
benefits conferred, its inequality is glaring; every owner of buildings and 
other combustible property in New Orleans, who is either wholly or in part 
his own underwriter, is presumed to be benefited by the fire department in 
the same way as the insurance companies are. Why should the companies 
alone pay taxes for this common benefit? Again: large amounts of property 
in New Orleans are insured abroad in offices which have no public agencies 
here; those offices are likewise as much benefited by the fire department as 
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the New Orleans offices are; and yet they-can be made to pay no tax unde 
this law which is personal to the companies domiciled or represented in Ney 
Orleans. - 

Finally, it was urged that the cases of the Charity Hospital v. De Bar, ij 
An. 885; The Same v. Stickney, 3 An. 657 and 2 An. 551, are 
from which the constitutionality of the tax in this case might be inferred, Ve 
do not think so. Those cases only affirmed the constitutionality of g yy 
which exacts as a prerequisite to a license for every public ball or Concert,» tg, 
dollars ; for each theatre, annually, five hundred dollars ; for each circus, one 
hundred and fifty dollars ; for every managerie, fifty dollars ; and every 
twenty-five dollars; for which the exhibitors of these spectacles must furnish 
to the Mayor of New Orleans the receipt of the Treasurer of the Charity Hig 
pital. Revised Statutes, p. 74, sec. 10. This was correctly held to be, inn 
just sense, an exercise of the power of taxation, but only a proper exerciseg 
the police power inherent in the State sovereignty. Public spectacles concen 
the State, as they affect the public order and morals; they may be suppressed 
or licensed, and if licensed, the supreme power may always impose such op. 
ditions as it sees fit upon the managers ; if the charitable institutions of th. 
country are aided by the price demanded for licenses for theatrical and othe 
public shows, no provision of the Constitution is infringed thereby. 

But an attempt to tax unequally and partially the business of insurance 
on marine and fire risks, (a business not only lawful, but in the highest degree 
commendable and useful,) cannot be rendered constitutional even by handing 
over the proceeds of the taxes to another equally useful class of men. Th 
imposition is neither an assessment upon property for a benefit conferred and 
in proportion to the benefit, nor yet an exercise of the police power inafiz 
ing terms to the granting of licenses for a pursuit which affects public onde 
and good morals ; but it is, in effect, an arbitrary exercise of the State power 
of taxation upon a portion of those who follow a certain occupation to thee 
clusion of the rest, and, as such, must be pronounced unconstitutional, null 
and void. 

Judgment affirmed. 

Bucwanan, J. The Act of 1853, taxing insurance companies doing bui- 
ness in the city of New Orleans is, to my mind, a clear violation of the first 
clause of the 123d Article of the Constitution of 1852, which ordains that tar 
ation shall be equal and uniform throughout the State. 

For this reason I concur in the decree in this case. 

Merrick, C. J. Conceding that the Legislature may direct taxes tok 
levied upon subdivisions of the State for local purposes, still it does not appear 
to me that the tax in the present instance is equal and uniform. I therefore 
concur in the decree. 
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Srate v. Suave Kuirry. 


the Act of March 9th, 1855, “ to provide for the trial of slaves accused of capital crimes in the 
parish of Orleans,” was not repealed by the Act of 19th March, 1857, “ relative to slaves.” The 
‘Acts are not upon the same * subject matter.” The former is a local law providing a local tri- 
punal for certain specified cases; the latter is a general law applicable to the State at large, and 
the rule is, that a general statute without negative words will not repeal the particular provisions 
ofa former one, unless the two Acts are irreconcil bly i istent 

The Act of 19th March, 1857, “relative to slaves,” repeals all laws, so far as the offences of slaves, 
specially made such by statutes relative to slaves, alone, are concerned, for the former Act con- 
tains no clause saving pending prosecutions or providing for the punishment of persons who had 
committed crimes under the repealed laws. 

The word “ whoever” in the Act of 14th March, 1855, “ relative to crimes and offences,” as used in 
the first section thereof, comprehends slaves considered as persons, as well as free men. Ant 
slaves, in our law, when held to answer for offences, are treated as persons, and may be punished 
under the general laws relative to crimes and offences, as well as under special statutes framed 
exclusively for that class of our population. 

Itis too late to raise objections in the Supreme Court as to the time of calling the jury and the 
notice to the master of the slave where no such objections were made at the trial. 

The voluntary statements of the prisoner before accusation received against her. 





PPRAL from the First District Court of New Orleans, Hunt, J. 
E. W. Moise, Attorney General, for the State : 


The judgment in this case is sought to be reversed on the ground, that the 
court erred in admitting the confessions of the prisoner, (Record, p. 8.) The 
bill of exceptions shows, that Aitty went to the witness and said, “I am Kitty, 
the slave of J/r. Smelser ; I have something to reveal to you about Mr. Smel- 
ser's death. He was a poisened man.” Up to this time the witness had not 
said a word to Kitty. She had sought him voluntarily—voluntarily stated to 
him, that Smelser had been poisoned—and that she had something to reveal 
about it. The determination to confess seems to have been upon her mind— 
and the interview desired by her with the witness appears to have been for the 
purpose of carrying out this determination. After calling a by-stander—the 
witness observed to itty that ‘“‘she must now tell me all about it, that it 
would be better for her to do so, that it would be better for her to tell the 
whole truth about the matter.” 

It would be difficult to exclude this confession, if judged by the standard of 
defendant’s counsel, (pp. 6, 7,) as fairly considered, one would suppose that 
the advice given by the witness could not have induced her to criminate her- 
self had she not previously resolved to make a clean breast of it. But the 
rule of law, as will be presently shown, is now well settled, that the induce- 
ment that will exclude a confession must be actually, or constructively held 
out by a person in authority. 

For many years there appears to have been much difference of opinion 
among the English Judges, as to the admissibility of confessions made under 
inducement to private persons—but latterly the doctrine has been established 
as heretofore stated. In Rea v. Dunn, and Rea v. Slaughter, 4 0. &. P. 548, 
(cited by defendant’s counsel,) Bousanquet, J., excluded confessions made 
after inducements by persons not in authority. So also did Parke and Little- 
dale, JJ. in Rex v. Kingston, 4 C. & P., 887. So also did Gurny, B., in Ree 
¥. Walkly and another, C. C. & P. 175, and Patteson, J., in Rex v. Thomas, 
C. C. & P. 353. Alderson, B., entertained strong objections to the admissi- 
bility of confessions under these circumstances, but said there were opinions 
which he was bound to respect opposed to his own: Rez v. Pountney, 7 ©. & 
P., 302; and Parke, B., said, that there was a difference of opinion among the 
Judges on this subject, 7 C. & P. 796, Rex v. Spencer. This was in 1838. 
After this a conference seems to have taken place among the Judges, the re- 
sult of which was announced by Patteson, J. in 1839. He said: “It is the 
opinion of the Judges that evidence of any confession is receivable unless there 
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has been some inducement held out by some person in authority.” 
Sarah Taylor, 8 C. & P., 733. This announcement of the opinion of the 


seems to have rendered the subsequent decisions uniform. In Regina y, 


Laugher,2 C. & K., 225, the confession was excluded because, though madeto, 
na, 


person not in authority, yet it was made in the presence of a 

thority—a constable. In Regina v. Garner, 2 C. & K. 920, it was held: 
“in order to exclude evidence of a prisoner’s confession, it must appear afl. 
matively, that some inducement to confess was held out to him by, op in th 
presence of, some one holding authority.” These two last decisions were in 
1846. Afterwards (1852) the subject was considered by the court of crimingl 
appeal (established in 1848), Baron Parke said, ‘The cases on this subject 
have gone quite far enough, and ought not to be extended * * ¢&# 

if the threat or inducement has been held out, actually, or constructj by 
a person in authority, it cannot be received, however slight the threat ori, 
ducement, and the prosecutor, magistrate, or constable is such a 
the master or mistress may be. J/ not held out by one in authority they are’ 
clearly admissible.” Regina v. Moore, 12 E. L. & Eq. 506. Reginay. 
was also a case reserved. The same eminent Judge said: “ By the law gf 
England in order to render a confession admissible in evidence, it must be 
fectly voluntary, and there is no doubt that any inducement in the nature of, 
promise, or of threat held out by a person in authority, vitiates a confession 
The decisions to that effect have gone along way. Whether it would ng 
have been better to have left the whole to go to the jury, it is now too late 
inquire, but I think there has been too much tenderness towards prisoners jg 
this matter. I confess, I cannot look at the decisions without some 
when I consider what objections have prevailed to prevent the reception of 
confession,—and I agree with the observation of Mr. Pitt Taylor, that the ra 
has been extended quite too far, and that justice and common sense have been 
sacrificed at the shrine of mercy.” Regina v. Sleeman, 22 E. L. & Eq. 606, 

The counsel for defendant cites Greenleaf, who differs with Mr. Jay onlyin 
this: the former considered that there was a difference of opinion among the 
Judges on the question in controversy—while the latter lays down the rik 
that is urged by the State. The first edition of Greenleaf was published in 
1842. At the time the text on the subject of discussion was written by Mr 
G., he probably, had not seen, as he does not cite, the opinion of the J 
as announced in 1839 by Patteson, J., in Regina v. Sarah Taylor. Thesub 
sequent cases cited in this brief were certainly unknown to him, as the earliest 
of them was not rendered until 1846. In the edition of 1852, Mr. G. publishes 
in full the opinion of the Court of Criminal Appeal in Regina v. Moore. ~ 

But if the rule which Mr Greenleaf considers the best, and which Baron 
Parke said “it would have been better to have held,” be adopted by this 
Court—the result will be the same. Under that rule the inquiry would be; 
“were the promises of the witness sufficient to overcome the mind of te 
prisoner?” 

Test the admissibility of the confession by this rule. Kitty was not unde 
arrest-—she was not suspected—it was not known that Smelser had died of any 
but natural causes. He had been publicly interred—there had been no com 
ner’s inquest. Kitty of her own free will went to the witness—to whom she 
was a stranger—although he was not to her. She voluntarily told him that 
Smelser had been poisoned—when the witness—after calling a by-stander said 
to her “it would be better for her to tell the whole truth about the matter” 
—*it would be better for her to do so ”"—and these words, uttered under thee 
circumstances, are to be construed into “a promise sufficient to overcome the 
mind of the prisoner.” With great respect, it is submitted that such a decision 
would belong to the class of those cases in which Baron Parke says “justie 
and common sense have been sacrificed at the shrine of mercy.” 

In reference to the case of the Commonwealth v. Knapp, cited on the other 
side, it is to be observed—that the rule as laid down was not as stated by the 
Court—at least the rule in England—whatever it may have been in 
chussetts—as it is clear that there was a difference of opinion among te 
English Judges. Indeed, Morton, J., said “he has doubted whether conlee 
sions, with the accompanying circumstances, ought not always to be 
in evidence.” And of the same opinion was the late Judge Preston. See Stalé 
v. Havelin, 6 An., 168-9. 
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was not a person in authority. The counsel for prisoner calls 


rosecutor—but for what reason does not appear. aus. 
OS Kitty’s being handcuffed—see State v. Nelson, 8 A., 497. 


re 
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BR. E. Browne, for the prisoner and appellant : 

The only question to be decided, is, whether the Judge @ quo erred in per- 
mitting these confessions to go to the jury ? 

This is a case of extra-judicial confessions. The confessions were made to 
a person who became the prosecutor of the prisoner. 

‘A confession must never be received in evidence, where the defendant has 
been influenced by any threat or promise. To say that it will be better for 
him if he will confess, or worse if he will not, is sufficient to exclude the decla- 
rations of the prisoner.—Starkie’s Ev. The law cannot measure the force of 
the influence used, or decide upon its effect on the mind, and therefore excludes 
the declaration, if any degree of influence has been exerted.—2 Russell on Cr. 
645, marg. Fe ee hy 1 49, a . we eit, te eke 

If any inducement, by promise of favor or by threat, be held ou e 
cles, as by telling him he had better tell all he knew, or he had better tell 
where he got it, &c., his confession cannot be given in evidence against him. 
—1 Archb. Cr. Pr. and Pl. 125. 

And where a threat or promise is thus used, it must appear to have been 
used by some person concerned in apprehending, examining or prosecuting 
the prisoner, or by the person to whom the confession is made, to have the effect 
of preventing such confession from being given in evidence.—1 Arch. Cr. Pr. 

PL 128. 

Its admissibility is made to depend on its being free from suspicion, that it 
yas obtained by any threats of severity, or promise of Savor and every influ- 
ois gee gage — and Webber, Peck’s Rep. 140; Phil. 

. C. & H. notes, vol ii, No. 206, p. 236. 

It was held in the case of the Queen v. Garner, (decided in 1848) that the 
language “it would be better for her to confess,” when addressed by the mis- 
tress’ physician, in presence of the mistress, to a servant girl, was an induce- 
an and “y confession = — , 2 ae © ~ — — seins 

e same decision was affirmed by a full bench of the High Court of Crimi- 
nal Appeals in England, as late as 1852, [Regina v. Baldry, 12 Eng. L. and 
E. Rep. 596], Lord Chief Baron Pollock, deciding that, ‘‘ when the admonition 
tospeak the truth had been coupled with any expression importing that it 
would be better for him to do so, the confession was not receivable, the objec- 
tionable words being, that ‘it would be better to speak the truth,’ because that 
imported it would be better for him to say something.” 

Saying to a prisoner that “it would be better for him to confess,” or words 
to that effect, has been repeatedly held to be such an inducement offered, as 
Wolklay a his eonfessions.—State v. Nelson, 3 An., 499. See also Rez v. 

et als, 6 Car. and P. 175. 

_ It may be urged that Morehouse had no authority over the defendant at the 
time » made her statement, and hence her confessions were properly admitted 
in evidence. 

Mr. Joy, on Confessions, maintains the unqualified proposition that “a con- 
fession is admissible in evidence, although an inducement is held out, if such 
an inducement is held out by a person not in authority over the prisoner.” 

y *p y P 
But our own accurate and learned writer on the Law of Evidence, Mr. Green- 
leaf, after examining the authorities cited by Mr. Joy, says: ‘‘ Upon a delib- 
erate revision of the point, I have concluded to leave it where the learned 
ic = stated it to stand—as one on which they were divided in opinion.” 
reenl. Ev. § 223, note 1. 

In this country there is a growing unwillingness to rest convictions on con- 
fessions alone. The confessions of a party, it has been held in several States, 
not made in open court, or on examination before a magistrate, but to an indi- 
vidual, uncorroborated by circumstances, and without proof aliunde that a 
crime has been committed, will not justify a conviction.— People v. Hennessy, 
16 Wend, 147 ; State v. Field, Peck’s Rep., 148; State v. Long, 1 Hayw., 455. 

‘A confession, at least in a capital case, from the nature of the thing, is a 
eg species of evidence, and to be received with great caution.—State 
V. Long, 1 Hayw., (N. Ca.) Rep., 455. 

On referring to Wharton’s Criminal Law, p. 260, note X, it will be seen that 
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most of the German States have adopted our own system: “a yoluntars o. 
fession, says Mittermain, (2 Strafonfahren, 114), is not now to be maism 
basis of a prosecution; that the fact that such an accusation is an ynadt 
confession, in consequence of its unnaturalness, must excite a doubt of th 

intelligence of the self-accuser, and it therefore becomes the duty of the Juin. - 
not to content himself with such a confession, but be more than doubly cay, 
tious in the exposition of the ves gestae, &c.” se 


Sporrorp, J. The slave Kitty was tried before the Judge of the Fin . 


District Court of New Orleans and a jury of six slave holders, pursuant toth 
Act of March 9th, 1855, (Session Acts p. 37.) The accusation drawn up by 
the District Attorney contained two counts, one for administering Poison tp 
Levi Smelser, and the other for the murder of said Smelser. 

The prisoner was found “ guilty without capital punishment,” and she way 
sentenced to hard labor in the penitentiary for life by the Judge of the Fint 
District Court of New Orleans on the 24th March, 1857. 

She has appealed to this court. 

It is suggested, that the tribunal which tried and sentenced her was without 
jurisdiction; that the Act of March 9th, 1855, “to provide for the trial of slay: 
accused of capital crimes in the parish of Orleans,” was repealed by the Actof 
March 19th, 1857, “‘ relative to slaves.” Session Acts, 229. 

These Acts are not upon the same “subject matter.” The former is a loal 
law providing a local.tribunal for certain specified cases. The latter igs 
general law applicable to the State at large. 

The rule upon this subject is well stated in the recent work of Mr. Sedg- 
wick upon statutory and constitutionals law, 123: “In regard to the modein 
which laws may be repealed by subsequent legislation, it is laid downasa rule 
that a general statute, without negative words, will not repeal the particular 
provisions of a former one, unless the two Acts are irreconcilably inconsistent; 
as, for instance, the statute 5 Eliz. C. 4, that none shall use a trade without 
being apprentice, did not take away the previous statute 4 and 5 Philip and 
Mary, C. 5, declaring that no weaver shall use, &c. The reason and philosophy 
of the rule is, that when the mind of the legislator has been turned to the de 
tails of a subject, and he has acted upon it, a subsequent statute in genenl 
terms, or treating the subject in a general manner and not expressly contm 
dicting the original Act, shall not be considered as intended to affect the mor 
particular or positive previous provisions, unless it is absolutely necessary to 
give the latter Act such a construction, in order that its words shall have any 
meaning at all.” 

In the Succession of Fletcher, 12 An., 498, (a case quite analogous to the 
present ; for, in that case, the last of the two Acts had the same repealing 
clause,) we held: that it is only where there is an obvious and necessary i+ 
consistency between the two Acts, that the earlier statute must be considered 
as repealed by the latter. 

We there decided, that a power given generally in sweeping terms, to the 
Auditor of Public Accounts to employ attorneys to recover money due the 
State from any cause whatever, was exclusive of the Supreme and District 
Courts of the city of New Orleans, so as to save a previous local statute direc 
ing the Attorney General to represent the State in such cases in the city of 
New Orleans. 

The doctrine of that case should control the present. 

For, in this case as in that, the two statutes may well stand together. In 
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deed, both were originally passed at the same session of the General Assembly 
jn 1855, as parts of one general system of revised statutes; but the Act of 
March 15th, 1855 (p. 377) “relative to slaves and free colored persons,” having 
been declared unconstitutional by this court in the case of the State v, Slave 
Harrison, 11 An., 722, some parts of it, including the general provisions in 

ion. relative to the trial of slaves, were reénacted without alteration in 
the Act of March 19th, 1857, “relative to slaves,” in such a form as it was 
supposed would obviate the constitutional objection found against the former 
Act. 

The local Act of March 9th, 1855, under which the prisoner was tried, is, 
therefore, held to be in force. It has also been objected, that the law of March 
19th, 1857, “relative to slaves,” which denounces certain offences of slaves and 
prescribes the punishment therefor, repeals all laws upon the same subject- 
matter, and, therefore, repeals all statutes in force at the time the prisoner 
was tried and convicted, relative to the crimes with which she stands charged, 
So far as the offences of slaves, specially made such by statutes relative to 
slaves alone, are concerned, this doctrine is correct, as was held by this court 
in various cases decided last summer at Monroe, Alexandria and Opelousas, 
For the Act of March 19th, 1857, contains no clause saving pending prosecu- 
tions, or providing for the punishment of persons who had committed crimes 
under the repealed laws. The first count in this accusation charging the 
prisoner with having administered poison to Levi Smelser could not now, there- 
fore, sustain a judgment of conviction. 

But the second count contains a formal charge of murder. And the Act of 
March 14th, 1855, “relative to crimes and offences,” in its first section de- 
cares, that “whoever shall commit the crime of willful murder, on conviction 
thereof, shall suffer death.” The word “whoever” comprehends slaves con- 
sidered as persons, as well as free men. And slaves, in our law, when held to 
answer for offences, are treated as persons; and it has been decided, that they 
may be punished under the general laws relative to crimes and offences as well 
as under the special statutes framed exclusively for that class of our popula- 
tion. Statev. Dick, 4 An. 183; State v. Jerry, ib., 191. 

The count for murder would, therefore, support a verdict and judgment for 
that offence, charged to have been committed by the prisoner on the 7th May, 
1855. 

The objections as to the time of calling the jury and the want of proper 
notice to the master of the slave, should have been made in the tribunal before 
which the prisoner appeared, pleaded and submitted to a trial. She was there 
represented by counsel who interposed no objections of that kind, and it is too 
late to raise them here. 

One question alone remains. It grows out of a bill of exceptions taken to 
the refusal of the Judge to instruct the jury to disregard certain confessions of 
the prisoner. The bill is in these words: ‘Be it remembered, that upon the 
trial of this cause, and upon the cross-examination of Joseph Morehouse, a wit- 
ness for the prosecution, to prove the confessions of the accused, the witness 
said: “the accused came to my yard where my shop is, she said she came 
voluntarily, of her own accord; she said she came to me because she knew I 
was the friend of her master ; she said that she had been hand-cuffed ; she had 
the manacles on her hands; that she was afraid she was going to be carried 
out of the State to Texas. I did not know who Kitty was. She approached 
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me just as Mr. Hall was leaving the gate ; she said, “I am Kitty, the 
Mr. Smelser ; I have something to reveal to you about Mr. Simeleer’s da 
He was a poisoned man.” This startled me, and I immediately called ¥ 
Hall back. I, then, in the presence of Mr. Hall, said to her, that.“she map 
now tell all about it, that it would be better for her to do so, that it would - 
better for her to tell the whole truth about the matter.” Whereupon ti 
counsel for the accused asked the court to instruct the jury to disregard ty 
confessions of the accused, upon the ground, that they were inadmissible: a 
court refused, and the accused by her counsel tendered this bill of exception,” 
&e., &c. 

It would seem from this bill, that whatever confessions the prisoner mad 
had already gone to the jury before any objections were taken; and, that the 
matter of inducement having been drawn out in the cross-examination of thy 
party to whom the confessions were made, the prisoner’s counsel then asked 
the court to charge the jury to disregard all that they had heard from this wit 
ness tending to implicate her with the crime, upon the ground that her stajp 
ments were not voluntary. 

A statement to a party accused by a person in authority, that it would lk 
better for him to confess, will vitiate a subsequent confession. 1 Greenleaf By, 
§ 219 et seq. \ 

But it must here be observed, that so far as we are informed by the bill ¢ 
exceptions, no charge had been made against the prisoner, and no suspicion 
excited ; indeed, it would seem from the expression of the witness, that he was 
startled to hear that Smelser had been poisoned, that it was not supposed he 
had died other than a natural death. The prisoner sought the witness yolm 
tarily and unaccused ; she volunteered the statement, that the deceased had 
been poisoned ; the subsequent remark of the witness, a person not in authority 
over her, that it would be better for her to tell the whole truth about the mat 
ter, did not point to a confession by Kitty of any complicity on her part wih 
the poisoning ; she was not told to confess ; indeed, it does not appear, that 
she was led to think herself suspected ; how, then, can it be reasonably inferred 
that by the remark of the witness she was induced to criminate herself? We 
think this combination of circumstances is sufficient to justify the refusal of the 
Judge to instruct the jury to disregard entirely the confessions of the accused 
“Promises and threats by private persons,” says Greanleaf, vol. 1 $223, “may 
perhaps, be treated as mixed questions of law and fact; the principle of lay, 
that the confession must be voluntary, being strictly adhered to, and th 
question, whether the promises or threats of the private individuals who em 
ployed them were sufficient to overcome the mind of the prisoner, being lef 
to the discretion of the Judge, under all the circumstances of the case.” The 
case of the State v. Jonas, 6 An., 695, goes much further that this in favord 
the admissibility of the confessions of slaves. 

It is, therefore, ordered, that the judgment appealed from be affirmed, with 
costs. 





Bucuanay, J., concurring. The appellant was tried and convicted on i 
14th March, 1857, five days previous to the passage of the Act of 1857, Me 
232, relative to slaves ; which, by its 48 section, was in force from and afterit 
passsage. 

That statute can, therefore, have no operation upon this case. 

I concur in the decree affirming the judgment of the District Court. 
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ee Gout, J., dissenting. I am of opinion that the law is repealed under which 
the special tribunal for the trial of the accused was formed. She was tried 
ander Act No. 43, p. 87, Session Acts, 1855, being “an Act to provide for the 
trial of slaves accused of capital crimes in the parish of Orleans.” 

On the 19th of March, 1857, ‘‘an Act relative to slaves” was passed. Ses- 
sion Acts, 1857, p. 229. 

‘An examination of this Act shows that it was intended for the whole State ; 
it enacts the different crimes for which slaves may be prosecuted and punished, 
and declares the mode of prosecution and the constitution of the tribunal 
which is to have jurisdiction. 

This Act appoints the place of execution of slaves, and the way they are 
previously to be appraised, and how the owner is to be paid the value of his 
slaves that are condemned. 

It points out the nature of evidence that may be received, and the degrees 
of consanguinity within which a person shall not be a good juror for the trial 
of slaves. 

In De Armes’ case, 10 M. 172, Martin, J., says: “A statute is said to repeal 
a former one when itis contrary thereto in matter.” Leges posteriores, priores 
contrarias abrogant. 

The statute of 88 H. 8, 8, provided, that any person examined before the 
king’s counsel, who confesses treason, shall be tried in the county where the 
king pleases, and it was held to be repealed by that of 2 Ph. and M., which 
directs that all trials for treason shall be according to the common law. 

The reason is apparent, says Judge Martin, “for the latter statute directed 
that all trials for treason, which include those of persons mentioned in the 
statute of Hen. 8, should be in the course pointed out by the common law, 
and this was contrary to the provision of the statute of H. 8. 

“ A statute is also said to repeal a former one, where it enacts a thing in- 
consistent with it. So the statute of 1 Ed. 6, 2, which provided that ‘ process 
shall be in the king’s name,’ was held to be repealed by that of 1 and 2 Ph. 
and M. 2, which provides, that ‘all ecclesiastical jurisdiction of bishops, &c., 
shall be in the same estate as to process, as it was in the time of H. 8,’ ‘For 
the two provisions were inconsistent.’ ” 

In the same case of De Armas, Judge Martin says: ‘That old laws are ab- 
rogated and repealed by those which are posterior, only when the latter are 
couched in negative terms, or are so clearly repugnant to the former, as to 
imply a negative. Second, a particular law is not repealed by a subsequent 
general law, unless there be such repugnancy between them, that they cannot 
both be complied with under any circumstances.” 

If we apply these principles to the case at bar, it will appear that the Act 
of 1855, No. 48, under which the prisoner was tried, has been repealed : 

The form and mode of trial of slaves under the Act of 1857, is materially 
different from that of 1855; the latter Act provides, ‘‘ That such slaves as may 
be accused of capital crimes in the parish of Orleans, shall be tried by a tri- 
bunal composed of the Judge of the First District Court of New Orleans and 
six citizens, slaveholders in said parish, chosen and convoked by said Judge.” 
The Act of 1857, provides, ‘That whenever it shall be necessary to try a slave 
accused of a capital offence, the Justice of the Peace before whom the com- 
plaint shall have been made, shall notify another Justice in the parish of the 
charges that have been preferred against such slave, and shall require such 
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Justice to attend at his office the day after the receipt of such notj 
as soon afterwards as practicable, for the purpose of chosing ten 
owners of slaves, to assist at the trial of the accused.” 

It cannot be denied that the Act of 1857 is a general law for slaves jp 
part of the State, because it contains an enumeration of the crimes of 
of their mode of trial; of their appraisement when condemned ; of the 
of being paid; of the number of jurors a slave accused of a capital crime hag 
the right to challenge peremptorily ; and provides, that no slave shall bea: 
titled to his freedom, under the pretence that he has been, with or without the 
consent of his owner, in a country where slavery does not exist, or in any of 
the States where slavery is prohibited; that no slave shall be admitted as, 
witness either in civil or criminal matters, for or against a free person of color, 
except in case such free individual be charged with having raised or attempt) 
to raise an insurrection among the slaves of the State, or adhering to them by 
giving them aid and comfort in any manner whatever. 

It must also be admitted, that the Act of 1857 is inconsistent with that¢ 
1855, so far as the mode of trial is concerned, and they are so repugnantiy 
one another, that both cannot exist. 

The Act of '55 gives the slave in capital trials only, the Judge and six je 
rors; the Act of ’57, entitles them, in capital cases, to two Justices and ty 
jurors, of which one justice and nine jurors shall constitute a quorum, 

The Act of *57 also contains some privileges, such as the number the slay 
is entitled to challenge without cause, and the exclusion of certain relations of 
the proprietor of the accused which are not in the Act of ’55. 

As I consider the Act of 1857 is a general law for slaves in the whole State, 
and as its provisions are inconsistent with and repugnant to the Act of 55, and 
as there is no repealing clause in the Act of 1857, of all laws or parts of laws 
conflicting with the provisions of this Act, and all laws on the same subject, 
matter, I believe the Act of 1855 is repealed, and the judgment ought tobe 
reversed. 

Merrick, C. J., dissenting. I am not able to concur in the decree in this 
case. I think with Mr. Justice Cole, that the Act approved the 9th of March 
1855, to provide for the trial of slaves accused of capital offences in the parish 
of Orleans is repealed. 

That Act, by itself, is wholly inadequate for the trial of slaves, as has bem 
shown by Mr. Justice Cole. It can only have effect when its provisions am 
aided by the general law on the subject of the trial of slaves. It is within the 
express provisions of the repealing clause of the Act approved 19th of March, 
1857, and it is but reasonable to suppose it is also within the intendmentd 
that Act; for it cannot have any effect without the aid of the very statule 
which declares its repeal. 

But I think there is an objection to this prosecution, of a character still mor 
grave. The law, in my opinion, punishing the offence, has been repealed 
The repeal of a penal statute during the pendency of a criminal prosecution 
under it, has always been held to be fatal to the prosecution, even though the 
action might be pending on appeal. This well settled rule of law has bem 
recognized by this court and enforced under this statute, as has been remarked 
in the opinion in this case just pronounced. See also State v. Johnson, 2h 
R. 547; Bishop’s Criminal Law, sec. 103. 
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It is conceded that the offence charged in the first count of the information, Scat 
that of having administered poison to Levi Smelezer, is repealed, because, Kirrr. 
as I understand the argument, the offence is punished by the 5th section of 
the Act of 1857 in question, it being specially applicable to slaves, and the 
statute on the subject of crimes makes no mention of an offence in 
isely the same terms ; that of administering poison with an intent to com- 
mit the crime of murder, being alone punished by the Act relative to crimes 
and offences. 

This concession makes it only necessary to consider the offence charged in 
the second count. The latter count charges that the prisoner at, &c., willful- 
ly, feloniously, and of her malice aforethought, did kill and murder one Levi 
Selzer, contrary to the form of the statute, &c. 

Now, I find that the first section of the Act of 1857, relative to slaves, is in 
these words : 

“Be it enacted, &c., That any slave who shall commit the crime of murder, 
shall be punished with death.” 

If I concede that the Act of 1855, relative to crimes and offences, which 
declared in its first section that whoever shall commit the crime of murder 
shall suffer death, could be applied to slaves, I do but admit that there was a 
law ora part of a law on the subject-matter, of the punishment of a slave 
who should commit murder, in force on the 19th day of March, 1857. For if 
it be applied to the punishment of slaves in whole or in part, it embraces in 
its subject-matter the punishment of the crime of murder, when committed by 
slaves. Now, if I refer to the repealing clause of the Act approved that day, 

I find, in the most sweeping terms, it repeals all laws and parts of laws con- 

flicting with the provisions of this Act, and all laws on the same subject-mat- 

ter. 
Again, if I read the first section of the Act relative to crimes in this way, 

every person, whether white, black or a slave, who shall commit the crime of 
willful murder, on conviction thereof, shall suffer death, I shall find that I have 

brought the same in conflict with the first section of the Act relative to slaves, 

which has provided for the punishment of the slave who should commit mur- 

der. The first section of the Act of 1855, relative to crimes and offences, is 
therefore repealed, so far as it affects slaves, both because it is on the same 
subject-matter and because it is in conflict with the Act of 1857. 

If it be objected that the crime of murder is of that atrocious character that 
it cannot be supposed that the Legislature intended a general pardon and am- 
nesty to all slaves under prosecution for such offence, I can only reply, that it 
is edmitted that the Act in question operates the general pardon of the heinous 
offences committcd by the same class of persons. Moreover, it is in confor- 
mity to the repealing clause of the Act of 1855 relative to slaves and free per- 
sons of color held unconstitutional, and the Act relative to dealing with slaves, 
also approved the 19th day of March, 1857, p. 183. . 

The rule of law on the subject of the effect of a general repeal of a penal 
statute is well known, and the repealing clause is explicit. It is sufficient, I 
think that ita lex scripta est. 
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Pootty, Nicnot & Co. v. THomas A. Snow. » By 
The garnishees, in answer to interrogatories, denied indebtedness to defendant, but acknovidgt cur in 
the possession of a note past due and protested which the garnishees had received 
defendant (payee of the note) who was their debtor; the said note exceeding the amount Whig 
was due them by defendant and received with an agreement that when paid, its proceeds 
be applied, Ist, te the payment of defendant's indebtedness to garnishees ; 2d, to that of Varig 
other creditcrs of defendant. Judgment was rendered condemning the garnishees to pay te 
judgment of plaintiff against defendant, or, in default thereof, to deposit in court the 
note abovementioned. Held: The judgment appealed from is manifestly erroneous, No 
judgment could be rendered against the garnishees, because the answer denied indebtednem ai 
the traverse neither alledged nor was it proved that any money of defendant came into the hang | 
ef the garnishees. As to the alternative judgment for the delivery of the note, we hold i toh 
irregular, because it annuls the pledge of the note for the security of defendant’s debt to the » A prem 
nishees, a contract which could enly be annulled by a direct action. If the | 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Mott & Fraser, for plaintiffs. Clarke & Bayne, for defendant and @ A” 


pellant. 
Bucnanan, J. Upon judgment in favor of plaintiffs against defendant, ae bt 
cution issued, upon which a seizure was made in the hands of Voorhies, Grigg Me 


& Co., and interrogatories were propounded to said firm as garnishees, The of Inc 
answers to interrogatories denied indebtedness to defendant, but acknowledgel abser 
the possestion of a note, past due and protested, which the garnishees ta rate ¢ 
received from defendant (payee of the note) who was their debtor; the sid Th 
note exceeding the amount which was due them by defendant, and received $3 
with an agreement that, when paid, its proceeds should be applied, first, tothe order 
payment of defendant’s indebtedness to garnishees, and secondly, to thatd for ¥ 
various other creditors of defendant. The answers of garnishees to interno 
tories were traversed, on the ground that they disclosed an illegal and fraud W 
lent preference, and that the note held by plaintiff ought to be delivered upit ing 
satisfaction of the execution. Upon this issue, the District Court renderedé put | 


judgment condemning the garnishees to pay the judgment of plaintiffs againt ql 
the defendant, and in default thereof, to deposit in court the promissory nut inte 
mentioned in the answers to interrogatories. defe 

The garnishees have appealed. The judgment appealed from is manifestly five 
erroneous. No money judgment could be rendered against the garnishees fr P 
the amount of the judgment of plaintiffs against defendant, or for any othe ont 
sum, because the answers denied indebtedness; and the traverse neither - 


alledged nor was it proved, that any money of defendant had come intoth 
hands of garnishees. As to the alternative judgment for the delivery oftie gen 


note, we hold it to be irregular, because it annuls the pledge of the note forthe not 
security of defendant’s debt to garnishees, a contract which could only bea 2 


nulled by a direct action. 
Judgment reversed, and judgment for garnishees and appellants with ca Pay 
in both courts. ai 


Voorutes, J. recused himself for relationship to one of the parties. . 
Merrick, C.J. The execution is the basis of the proceeding in gartisit for 
ment, without which the latter cannot be sustained. 8 Rob., 244; 8 An, 38} ba 


9 An., 460. After the death of Thos. A. Snow, 6th of September, the exer 
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tion ought to have been returned and the proceeding should have been cumu- 
jated with the mortuary proceedings or conducted contradictorily with the 
r. 
It was not then the proper proceeding to attack the pledge of Griggs, Voor- 
hiee 4 Co. nor to enforce a preference against Snow’s estate. I therefore con- 
car in the judgment in this case. 





Hezexian Haw ey v. A. G. Sioo. 


A promissory note payable generally must bear the rate of interest of the place where it is made. 
If the place of performance is different frem that of the contract the interest will be according to 


the latter. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore & King, for plaintiff. Mott & Frazer, for defendant and appel- 
lant. 

Merrick, C.J. Plaintiff alleges in his petition that defendant is a resident 
of Indiana. He commenced the present suit against him by attachment as such 
absentee. It is admitted that the plaintiff resides in Tennessee and that the 
rate of interest in that State is six per cent. 

The obligation sued on is in these words: 

$5,325 10. On the first day of December next, I promise to pay to the 
order of Hezekiah Hawley five thousand three hundred and twenty-five dollars 
for value received. Witness my hand and seal this 18th November 1854. 

(Signed) A. G. SLOO. [Seal.] 

We do not consider the words ‘‘ Hezekiah Hawley, Memphis, Tenn.” as form- 
ing any part of the instrument, it being probably a mere label upon the note 
put there by the holder for his convenience and security. 

The judgment of the lower court decrees in favor of the plaintiff six per cent. 
interest upon the amount of the note, according to the law of Tennessee. The 
defendant has appealed and contends that plaintiff cannot recover more than 
five per cent. interest. 

Plaintiff's counsel maintains that the decision of the lower court is correct 
on these grounds, viz: that it must be presumed from the domicil of both 
plaintiff and defendant, that the note was executed in a common law State; 
that this court will take judicial notice of the common law, by which “ It is a 
general rule that where there is a precedent debt or duty, the creditor need 
not allege or prove any demand of payment before the action brought, it being 
the duty of the debtor to find out his creditor and tender him the money,” 
(Chitty on Bills, p. 249, 7th edition) and that the note sued on was therefore 
payable in the State of Tennessee, the domicil of the creditor, and drew the rate 
of interest allowed in that State. 

For the purpose of the decision of this case, we will allow the somewhat 
forced presumption that the note was made in a common law State. 

The passage quoted above from Chitty on bills, we think, has reference par- 
ticularly to the defence of the maker of a note and acceptor of a bill on an 
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action to be brought on the bill of exchange or promissory note, P 10. 
suppose the learned author intended to assert that it was the duty contrac 
Englishman, without any special promise so to do, to follow his creditor gay oe 
the realm, say to New York or California, and there make payment accome upon 
to the rate of interest allowed by those States. The contrary seems ji = 
clearly established by the common law writers as well as by the ded Story 
this court. The subject is considered by Story on promissory notes, seq general 
He says: ‘‘In the next place, as to the place where a promissory note is made payabl 
or is payable. By our law, it is not essential that any place of makingorg §  jeld in 


payment should be specified on the face of the note, unless specially provide It fo 
for by statute. It is usual indeed, in the date, to include the place where place ' 
note is made; and this in many cases may be very important, in order to agge. loci co 
tain the proper rules by which it is to be interpreted; for the interpretatig §  trines 
will be, or may be essentially governed by the law of the State whersity 
made. But, in the absence of any place stated on the face of the note, reg ut leg 
may be had to parol evidence to establish the validity of the note as wellasy of the 
impeach it. But very different considerations will apply. to the place of pay. Con., 
ment ; for, if the note is intended to be paid at any particular place, that play Savigi 
must be stated in the instrument, and parol evidence is not admissible to sh It i 
that although no place of payment is therein stated, yet the parties agred 
that it should be payable at a particular place. It is not sufficient to may 
the note payable at a particular place, that there should be a memorandum ¢ that i 
the place where it is payable, at the foot or in the margin thereof, but it should Iti 
be in the body of the note itself and constitute a part thereof.” See also Chitty 
on Bills, 151, 154, 165. 11th American from 9th London edition. 

Chief Justice Parker, cited by Mr. Justice Story, says: “‘ When a merchant 
of France, Holland or England enters into a contract in his own country, he twen 
must be supposed conversant with the laws of the place where he is, andi Dece 
expect that his contract is to be judged of and carried into effect according to plait 
those laws; and the merchant with whom he deals, if a foreigner, must be sup 
posed to submit himself to the same laws, unless he has taken care to stipulate 
for a performance in some other country, or has in some way excepted his par 
ticular contract from the laws of the country where he is.” Story, Conflict of 
Laws, § 278. 

So bills drawn in Ireland to be filled up in England, as to dates, sums, time 
of payment. and drawees, relate back to the date of the original signature d 
the drawer, and are to be deemed Irish bills. Smith v. Mingay,1 M. & Sd Whe 
wyn, 87. pa 

Kent says in his Commentaries that ‘ parties are presumed to contract in ° 


reference to the laws of the country in which the contract is made; and its < 
a maxim that locus regit actum unless the intention of the parties to the co 
trary be clearly shown.” 2 Kent, p. 258, 2d edition. A 
Chitty says that “effect is also to be given to the intention of the parties 
according to the law of the country where the contract is made and in whith fen 
it is to be performed, and not according to the law of the country into whic , 
either or all of them may remove. ****. The construction and interpretation of = 
the contract must be governed by the laws of the country where made—la@ - 


loci contractus ; the mode of suing and the time within which the action must 
be brought must be governed by the law of the country where the actions 
brought: in ordinandis judiciis, loci consuetudo ubi agitur.” Same edition, a 
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: 168. . In note 1 to p. 169, it is said “ that as the law of the place where the 
Fact is made regulates the rights and duties of the parties, if a bill be 
wn and endorsed in a place by a person resident there, he is answerable 
i such endorsement only so far as the laws of that country bind him upon 
aa yo drawn and endorsed. See also Powers v. Lynch, 8 Mass., 77; Hicks 


¥. Brown, 12 John, 142. 
Story, Conflict of Laws, also says in another place that “a contract to pay 


y is goverued by the law of the place where it is made ; for the debt is 
payable there as well as in any other place.” Sec. 817. The.same doctrine is 
held in the recent case of Peck vy. Hibbard, 26 Vermont, (Deane,) 698. 

It follows that a note payable generally must bear the rate of interest of the 
place where made, for the general rule is that “by the common law the lex 
loci contractus will in all cases give the rule of interest following out the doc- 
trines of the civil law Quum judicio bonae fidei disceptatur, arbitrio judicis 
usurarum modus, ex more regionis ubi contractum constituitur ; ita tamen 
ut legi non offendat. And if the place of performance is different from that 
of the contract, the interes” will be according to that of the former.” Story, 
Con., § 296, 343, 345. See the case of Brey v. Winter, 4.N.8., 277; also 8 
Savigny, p. 282, sec. 374, Berlin edition, and 3 An., 402, and ©. C. Art. 10. 

It is not shown or pretended by the argument that the note sued on was 
executed in Tennessee. If it be conceded that it was executed in Indiana, still, 
as it does not appear what rate of interest is there allowed, we must presume 
that it is the same as allowed in Louisiana, viz, five per cent. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and it is now ordered, ad 
judged and decreed, that said Hezekiah Hawley do recover and have judgment 
against said Albert G. Sloo for the sum of five thousand three hundred and 
twenty-five dollars, with five per cent. interest thereon from the first day of 
December, 1854, until paid, with a privilege on the property attached, the 
plaintiff paying the costs of appeal and the defendant those of the lower court. 
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Srapeker v. His Crepirrors.—Lasarr, Syndic. 


- 2 8 


Where a rule to inflict on a syndic the penalty for not keeping a bank book, &c., &c., has been 
passed upon by the court in homologating the syndic’s account, a second rule, on the same 

in grounds, cannot be taken, unless the right was reserved in the dismissal of the first rule. 

Nor can the debtor take the rule on the pretence that he is the transferree of claims of creditor 
unless he has been legally subrogated to those claims. 


7 = 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 


McCay & Edwards, for plaintiff and appellant. UM. M. Cohen, for de- 
fendant. 


Cour, J. On the 27th of November, 1856, a rule taken on the 5th of said 
month by J. Stadeker, the insolvent, on D. C. Labatt, syndic, to produce his 
bank-book properly balanced, was dismissed, reserving to the plaintiff in rule 
all his rights in the premises. 

On the 6th of November, 1856, the final tableau of the syndic was homolo- 
gated so far as not opposed. 
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On the 28th of November, 1856, the said insolvent took a rule on the i. 





tors, executors, curators and Syndics,” (session Acts of 1855, p, 78) foe wilt 
having deposited the money received by him in his official capacity in one of 
the chartered banks of the State, and for not having kept a bank book in big 
capacity of syndic. 

The insolvent also alledged that he had obtained an acquittance and relegg 
by payment to his creditors of all their ciaims except a trifling amount of hy 
original liability. ’ 

This rule was dismissed with costs on the 11th March, 1857, and the ingg) 
vent has appealed. 

A final tableau having been homologated so far as not opposed, this second 
rule was taken too late, unless the reservation in the dismissal of the first rule 
of all the rights of the insolvent in the premises Signified he should have the 
privilege of taking a second rule. (Succession of dnderson, 12 An., p. 95), 

There is however a fatal objection to the success of appellant. 

Certain dividends were transferred by some of his creditors to him, and paid 
to him by the syndic, but the appellant was never subrogated to their rights 
if any they had, for damages and interest due as a penalty for violating said 
Act of 1855. 

Appellant has therefore no cause of action. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed 
with costs. 
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Crry or New Orteans v. Tue Hetrs or Guiorre.—On a Re 
HEARING. 


The city of New Orleans having voluntarily accepted a partnership with individuals in the profitt 
to be derived from a market-house, cannot claim to be on a different footing as regards it 
social rights, at least in what regards the financial administration of the partnership property, 
from another partner. _ The peculiar quality of this corporation, clothed by the Constitution with 
mapy of the most important functions of government, does not take from the other party te the 
partnership the right to be consulted in matters which concerned the social interest. 


ere from the Fifth District Court of New Orleans, Augustin, J. 
J. J. Michel, for plaintiff and appellant. FF. Buisson and R. N. Ogden, 
for defendants. 

Bucaanay, J. In this case, it has been decreed by this court, in conformity 
to the demand of the plaintiff’s petition, that a partition should be made of the 
Magazine street market, held in partnership by plaintiff and defendants ; and, 
as the impossibility of making the partition in kind was proved, it was ordered 
that the partition should be made by licitation. See Opinion Book 27, p. 12 

As the year for which the market was farmed was approaching its termine 
tion, when this judgment was rendered, the city council, by resolution, 
ordered that this particular market should not be farmed for the coming yest, 
to the highest bidder, as the other markets, but that the commissary of the 
market should collect the market dues to the day of sale, rendering an account 





dic to hold him responsible under the 2d and 8d sections of the Aet of j oh : 
entitled “‘ An Act to regulate and define the duties and powers of i 
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and paying over to the City Treasurer, day by day, the dues thus received. N#¥ Oxveans 
~ The defendants remonstrated against this change in the mode of administering @™worre 
the revenues of the market, as injurious to their interest; and notified the 
council that a person named by them, and who would give unquestionable se- . 
was prepared to give at the rate of fifteen thousand dollars a year, or 







0 hundred and fifty dollars a month, for the privilege of collecting the 
revenues of the market in question, until the sale of the market be effected 
lease under the judgment of partition. This proposition was rejected by the coun- 
of his cil, and a rule was taken in the suit by defendants, to compel the plaintiff to 































submit to this provisional arrangement, as being for the interest of both par- 


nso}. ties concerned. The rule was, upon hearing of the argument and evidence, 
made absolute, and plaintiff has appealed. 

cond The price offered for the farm of the revenues of the market, is proved to be 

ruk eleyen per cent. greater than that which was received last year, and no evi- 


» the dence has been offered by plaintiff impugning either the sufficiency of the 
rent, or of the security offered for its payment. The solvency of the sureties 
offered has been proved, on the part of defendants, by the evidence of those 
sureties themselves. This is not contradicted, the plaintiffs resting altogether 


a upon their claim of an exclusive right of the city government to regulate the 
said administration of the revenues of the public markets of the city. 

A more mature consideration of this interesting question, upon a re-hearing 

granted, has satisfied us that circumstances of this case make it an exception 

med to the rule governing the administration of the markets of New Orleans in 


neral. 
ohe city has voluntarily accepted a partnership with individuals, in the pro- 
fits to be derived from a market-house. Having done so, it cannot claim to be 
on a different footing, as regards its social rights, at least in what regards the 
financial administration of the partnership property, from another partner, 
" In vain does the city appeal to its peculiar quality of a corporation clothed by 
the Constitution and laws of the State, with many of ¢he most important func- 
tions of government. Its partners, the defendants, had a right to be consulted 
in a matter which concerned the social interest. If, indeed, the defendants had 
asked to disturb and innovate upon the practice established by law and usage 
in the administration of the market, the case would have been, very different. 
But it is, on the contrary, the city which, to the injury of the de endants, as 
the evidence seems to demonstrate, commits an invotion of that kind. 

The judgment heretofore rendered by us on this appeal, is, therefore, set 
aside and annulled ; and it is adjudged and decreed, that the judgment of the 
district court be affirmed with costs. 

Mr. Justice Cole took no part in this decision. 

Merrick, C. J., dissenting. I see no reason to depart from the doctrines 
and conclusions containe¢ in the opinion of this court first pronounced in this 
case. The joint ownership of the soil by the Heirs of Guillotte with the city, 
gives the former no right to interfere with the police of the market nor the 
regulations which the city authorities may deem it necessary from time to time 
to ordain, for the sale of provisions within the market. The power to estab- 

_lish markets and regulate the administration of the same, has been conferred 
by the people and the Legislature upon the common council. It is a portion of 
“ sovereign power delegated to them. First Municipality v. Cutting, 4 

n. 336, 
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SUPREME COURT OF LOUISIANA, 
If a private person allows the city to hold a market over his soil, he 


submit to such regulations as the city authorities see fit to enact. Reus t 


withdraw his property from the city, or claim an indemnity for the 


so long as he suffers his property to be used as a market, he submits ite 


the authorities having the power to regulate, and, as a consequence, adminis. 
ter the market. So also asto the joint owner with the city. He may com. 
pel a partition if he chooses, but he cannot interfere with the regulations whig 
the city may adopt for its control, management and police; nor can he pre 
vent the city from discontinuing the market altogether, when it shall deg 
that the public interest requires such discontinuance. Having conceded thy 
much as incontestible, I find myself unable to bring about a conclusion diffe. 
ing from that arrived at on the former occasion. 

It appears to me to follow, that the common council alone have the powe 
to judge of the expediency of farming the market or of placing the collectigg 
of the dues under the direction of an officer, such as the commissary of th 
market. They have also the power to decide upon the fitness of the person 
who is to exercise the functions of such office. Should it appear to them tht 
the public interest would be better protected ; that there would be betterg. 
der, less extortion, and a more certain and efficient collection of the dues, by 
placing a market in a populous portion of the city under tlfe control of anof 
ficer of the police (as they attempted to do in this instance), in my opinio) 
they had not only the right, but it was their duty to note such regulation ia 
the interests of public order. 

Although a market may not be a locus pubdlicus in the sense that the owner 
ship of the soil is necessarily vested in the public, still it is a public placein 
this sense. It is a place to which all persons have a right to resort daily, t 
supply themselves with such provisions and necessaries a3 are there vended 
And as order and cleanliness are essential to the public welfare and health, the 
market, which is thronged at certain hours with all classes of persons and 
filled with all manner of perishable comestibles, must, of necessity, be under 
the control of a vigorous and efficient police to prevent it from becomingam 
intolerable nuisance. It is, therefore, a public place, because it is submitted 
to the exclusive control and government of the city authorities. In the case 
of Cutting, just cited, this court said: “The right to establish markets isa 
branch of the sovereign power and the right of regulating them, is necessarily 
a power of municipal police. See Blackstone Com. 1 vol., 274; Domat Droit 
Public, lib. 1, sec. 3. This is vested by positive law in the Mayor and coundl 
of each municipality, upon whom rests the responsibility of the peace, com 
fort and order of the assemblages collected at fixed hours at these great the 
roughfares.” 

I will add that markets are not established as sources of public or privale 
profit, but for the public good. 

There is but one way of judging of the exercise of the legislative power 
which may be conferred upon municipal corporations. It is to inquire whether 
they violate any principles of the Constitutions of the State and the United 
States, and any legislative enactments. If they do not, the ordinances of such 
bodies on the subjects delegated to them, have the force of supreme law, and 
the courts have no option but to compel obedience to the same. To control 
them would be to legislate for them. 7 M. R. 4, Claiborne v. Police Jury. 

Looking at the ordinance of the common council in this light, I find the de, 
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ket, and that the common council have legislated upon a subject-matter sub- 
mitted to their control. Does it violate any provision of the Constitution or 
any stature law? I cannot find that it does. 

But it is said that the defendants have tendered to the court a person who 
will lease the market and will give the city eleven per cent. more than was 
given the year previous. 

Supposing the individual a suitable person to take charge of the market, and 
that he will be prompt and efficient, and practice no injustice or extortion, still 
it does not appear to me that the resolutions in question work any injustice 


to the defendants. 
The markets are regulated and the dues and revenues are collected under 


ordinances and regulations of the city. As the farmer and lessee cannot ex- 
act more than allowed by the regulations, so it is not to be supposed that the 
officer charged with making the collections will receive less. If the joint pro- 
prietor, therefore, receives his proportion of the exact income of the market, 
there is no room for complaint. Certain it is, he does not expect the city to 
join in an unjust speculation to be made out of the lessee whom he tenders to 
take the control and the revenues of the market. 

Neither have I heard it objected that the commissary of this market, to 
whom the collection of the dues are intrusted by the ordinance, is wanting in 
integrity, or that he is not energetic and efficient. 

Suppose the courts to take from the city the control of the markets, where 
can they find powers for their government and police ? Their powers are judi- 
cial and not legislative. 

I cannot, therefore, see any sufficient justification for a judicial interference 
with the common council of New Orleans in a matter by law left to their con- 
trol as a legislative body to whom a portion of the sovereign power has been 
delegated, and whose official acts as such on all things within their jurisdic- 
tion, have the force cf law. 


OVERRULED OPINIONS, 


Coz, J. The parties are joint owners of the Magazine street market, and are entitled to receive 
their respective share of its revenues in the proportion fixed by a final judgment, signed 29th De- 
cember, 18538. On the 17th of November, 1856, this court having decided that this market should be 
sold for the purpose of effecting a partition among the co-proprietors, the city of New Orleans did not 
sell the lease thereof for the year 1857, but passed a resolution authorizing the commissary of the 
market to collect its revenues under existing ordinances, and to pay the same into the treasury of 
the city, where an account thereof is kept. 

The defendants were not satisfied with this proceeding of the council, and on the 28d of December, 
1856, took a rule on the city to show cause, why they should not be ordered to accept a certain pro- 
poral, made by LZ. Armingaud, who had offered to the city council te collect the revenues of the 
said market-house, and to account for the same, at the rate of $15,000 per year, until the sale of the 
ray for the purpose of partition should be made. 

¢ District Court made the rule absolute ordering him to collect the revenues, and to pay monthly 
into the hands of the City Treasurer a sum of $1,250. 

He was also crdered to furnish a bond in the sum of $20,000. 

From this judgment the city has appealed. 

The question in this case is, whether the city of New Orleans has the exclusive control of collect- 
ing the revenues of the Magazine street market? 

This must be answered in the pffirmative. 

The authorities of the city of New Orleans alone have, by law, the right to ordain in what places 
markets shall be held; they have then the right of regulating this market; of authorising therein 
the sale of some articles and of prohibiting that of other commodities. They can also make it a 
source of revenue to the city by requiring the vendors therein to pay certain prices for the privilege 
of selling, and they have the right to collect the same by any one they think proper, or to farm out, 
for a fixed price, the right of collecting and keeping the revenues of the said market. 

These prerogatives constitute a part of the police power of the city. 

Appellees seem to think they have a right to a joint control of the collection of the revenues, be- 
cause they and the city are joint owners of the marxet-house; their error consists in mingling the 
right of property in the market-house, with the right to the market therein held. The market-house 


anxious that the joint property shall still be administered as a mar- New 7 anaee 
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New Orteans and the market therein held are distinct; the former may be joint property, but the latteris 


SUPREME COURT OF LOUISIANA, 


by the city, the vendors therein derive their right from the city, and it alone can ordain how 
they shall pay for the privilege of selling and collect the revenues for the same, Alth 
parties are joint owners of the property, and entitled to a partition of revenues in due t o- 
ing to their respective shares, yet they are not joint owners of the right to give autho 
the market-house, to regulate the price, or to collect the revenues. it is nota Valid reason 
take from the city its police power, because it may in error have built a market-house on 
property. 
. If authority to constitute a market exists alone in the city, then the prerogative of fixj 
for the privilege of selling therein, and of collecting the revenues thereof, is vested porn 
authorities. Vide First Municipality v. Cutting, 4 An, 336; Act amending Act to incorporate 
city of New Orleans, approved March 14th, 1816; Bullard and Curry, p. 101, Ist sec, 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower court be g 
and reversed; and proceeding to render such judgment as ought to have been rendereg the 
lower court, it is ordered, adjudged and decreed, that the rule taken in this case by defendants, be 
discharged with costs in both courts. 


at 


Fs 


Voorutgs, J., dissenting. In our former decision between the parties, in remanding the case for 
a partition by licitation, we observed: “It appears to us erroneous to style the Magazine street 
market a locus publicus. Market-houses are not included in the enumeration of public com 
tained in Articles 444, 445 and 446 of the Civil Code. A market-house may well be the Subject of 
private ownership. In many cities, butcher’s meat, fish and vegetables are sold in shops, like 
other commodity. Even in New Orleans there are to be found market-houses which belong to 
dividuals, &c. * * * * But from this general power of establishing markets aj 
regulating butchers, it does not seem to follow, that the city corporation must needs be the ownerg 
all the market-houses within its limits, any more than of all the bakeries and taverns, whose cen. 
pants are subjected to the same municipal supervision, &c.” A. R. 

It cannot be denied, that the police of the city extends over all the market-houses within its Limits, 
whether held by lessees under it, or owned by individuals. Neither can it be denied that the city 
has the exclusive right to fix the rent of its own market-houses, and regulate the mode of 
the same But has it the exclusive right either to lease or to direct the mode of collecting the rey 
of market-:ouses belonging to individuals? Clearly not. Then, in her joint ownership of such pro 
perty, as in the case at bar, if is difficult to perceive any good reason why the city should be veste 
with any more right than the other party in fixing and collecting the rents thereof. 

The plaintiff is appellant from a judgment making the following rule absolute, and claims thee. 
clusive right to collect the rents of the property in question, pending the litigation, viz: 

“On motion, &c.—It is ordered by the court, that plaintiff do show cause why they should ng 
accept the proposal of Louig Armingaud to collect the revenue of the lower Magazine street marke 
from and after the 1st January, 1857, and to account to the owners of said market at the rategf 
$1,333 33 per month, until the sale of said market be effected, pursuant to the judgment of theBupreme 
Court.” 

The court @ quo considering it necessary, in order to secure the interest of both parties in the cal. 
lection of the revenues until the partition by licitation under the decree of this court, ordered that 
the plaintiff “‘ proceed at once to farm out the collection of said revenues in the usual manner, and 
after due advertisements, by sale at public auction, the farmer or lessee to take the same only upt 
the said licitation, and that in the meantime und until the plaintiff shall have 8o farmed wid 
revenues, Louis Armingaud be appointéd and authorized to collect said revenues from and afle 
the 1st of January, 1857, and to account for the same at the rate of $15,000 per annum, and to pay 
over to the City Treasurer on the last day of every month, the sunr of $1,25v, on his entering int 
bond in the sum of $20,000 in favor of plaintiff and defendants, according to their respective rights, 
for the faithful performance of his duties,” &c. 

By a judgment of the Sixth District Court of New Orleans between the parties, their respective 
proportions in the property in question has been finally fixed. 

The only ground urged in answer to the rule is, “ that the collection of the revenues of the markets 
of this city is entrusted to the Common Council of the city of New Orleans, and they cannot bed> 
vested of said trust. That the maintaining of the rule would cause plaintiff damages in the sum of 
$500.” 

It is evident that the proposition assumed, can only apply to market-houses of which the city is the 
exclusive or sole owner, and not te such as belong to individuals, or of which it is a joint owner, a 
in the present case. It is difficult to perceive in what respect the appellant is aggrieved by the order 
of the court authorizing a third person, under a heavy bond, in consequence of the disagreement of 
the parties, to collect the revenues of the property and to account to them for the same, as we have 
seen. There is not an iota of evidence in the record, to show the alleged damages. On the contrary, 
both parties are damaged by the course of the City Council. Neither party having the exclusive po 
session or control of the property, it was therefore fit and proper, under the peculiar circumstance 
of the case, for the court, in the exercise of its discretionary and equitable power, thus to protect the 
interest of both parties, and to make the property bring as large a revenue as possible. And it mus 
be observed, that the plaintiff complains with bad grace, for the order has conferred upon it more 
authority than that sanctioned under the rules prescribed by law, as to the rights and obligations of 
parties in regard to private ownership. The appellees, perhaps, would have the right to complain, 
but they have not done so. 

I am, therefore, of opinion, that the judgment of the cour* below ought to be affirmed. 


SporrorD, J., concurred in this opinion 
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J. M. Denman & Co. v. S. M. Lopez & Co. 


The provisions of our laws on letting and hiring do not favor abrogation of leases, where the loss or 


inconvenience is not caused by the fault of the lessor. Except in extreme cases the remedy of the 
jessee is for indemnification. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clarke & Bayne, for plaintiffs. Collins and Foulhouse, for defendants 
Hants. 
Ne The plaintiffs leased to the defendants the “ Falcon House,” from 
the 1st November, 1854, until the 31st of October, 1855, for the yearly rent of 
$2,100, payable on the first day of each month. 

On the 28th of November the defendants abandoned the premises. 

On the 30th, plaintiffs obtained a provisional seizure, and instituted suit for 
the year’s rent ; the defendants admit the execution of the lease, but allege 
that it was dissolved by a fortuitous event, which occurred on the 20th Nov. : 
fire which destroyed the adjacent building, the walls of which fell upon 
and against the western wall of the building leased, and thereby destroyed the 
said wall, so shaking and injuring said wall, that the building became totally 
unfit for the purpose for which it was leased, untenable and insecure.” 

The leased premises were occupied as a coffee-house, called the Falcon House, 
situated on Gravier street, north side, and separated from “‘ Placide’s Varieties” 
by an alley some twelve or fourteen feet wide. 

The theatre made the ‘‘ Falcon House” a valuable stand for the sale of liquor 
by the glass and as a restaurant. Its chief value, for that purpose, depended 
upon the existence of the theatre there. 

On the 2ist November, 1854, the theatre was burned, and the defendants 
aver, that the “‘ Falcon Ilouse” was so damaged by the fall of the wall of the 
“Varieties Theatre” on its side wall, as to authorize them to quit the premises 
and to consider the lease terminated ; that even if the building was not ma- 
terially damaged, yet if they had reasonable grounds to believe that it was not 
safe to be inhabited, they then had the right to abandon the premises and 
deem the lease cancelled; particularly as the lessors, according to their 
averment, never offered to furnish them with another lodging during the re- 
pairs. 

It appears from the evidence, that on the 27th November, 1844, If. Pilié, 
the City Surveyor, gave a certificate in his official capacity, that the western 
wall of the “ Falcon House” was badly cracked, occasioned by the falling of 
the walls of the “ Placide’s Theatre,” lately destroyed by fire, that said wall 
was dangerous and ought to be pulled down and rebuilt. 

The record shows, that this opinion of Pilié was incorrect ; that the building 
was but slightly injured ; $180 or 200, being all the expense of the repairs. 

It was standing at the time of the trial in April, 1856, and has been occupied 
in the upper part for the storage of carriages since November, 1855. Heavy 
weights have been placed therein, without any injury or causing uneasiness. 
One of the witnesses says, he has seen as many as ten or twelve carriages on 
the first floor and perhaps four or five on the second floor. 

Pilié, in his examination in court, says, if lie had thought that the wall was 
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sprung from settlement of the wall and not from the fire and co 
might not have condemned it. In his cross-examination he testi 
“‘ nothing in the ‘Falcon House’ appeared to be injured by the fire.” 

The opinion of Pilié, as to the danger, was corroberated only by men why | 
have had no experience in building, whilst several builders testified, that then 
was no danger ; and it is also shown, that the repairs could have been done, it 
necessary, in fifteen days. 

The lapse of time has established the error of Wr. Pilié’s opinion. 

It appears to us, that defendants cannot base a claim for relief on Arts, 2665, PE 
2667 or 2669. A 


The provisions of our laws on letting and hiring do not favor abrogation gf 





leases, when the loss or inconvenience is not caused by the fault of the lessor, 
but specifies indemnity as the proper remedy except in extreme cases, peal, 
This was the doctrine of the court in the case of Fanny Dussuan & Husband withit 

v. L. F. Generis, 6 An., 279, where the tenant suffered a temporary ineg, Thi 
venience from the overflow produced by a crevasse, and also in the cage gf forth 
Dorville v. Amat, 6 An. 566, where the adjoining proprietor found it necessary Th 
to demolish the party-wall, in order to erect a more substantial one to suit the 1805 
character of the building he was about erecting. Th 
In the case of Pontalba v. Domingon et al., 11 L. 192, it was held, that the fenda 
lessee is bound to allow the necessary repairs to be made on the leased prem oni 
ises, but may have an allowance by a suspension of the rent for the time hes June 
obliged to quit for this purpose. appe 
The case of Coffin v. Redon, 6 A., 487, quoted in defendant's brief, was de In tt 
cided in favor of the lessee, because there was an original defect in the cm ont 
struction of the building, and a part of the building had to be reconstructed; cate 
the lessor’s implied warranty was violated, and the lessee had the right eed 
demand the dissolution of the lease. hens 
In the case at bar there was no original or latent defect in the building; bat our 
repairs became necessary from a cause independent of the control of the plain tran 
tiff. : T 
Defendants cannot shelter themselves behind the certificate of Pilié: its the 
true, they may have acted prudently in removing, if they believed it, but they Dis 
must incur the risk of being held liable, if the certificate is found to have been Orl 
given in error. and 
The certificate of the City Surveyor in the case at bar is not binding on this sal 
court. y 
If such a doctrine shauld be adopted, then the tenure of leases would depend ject 
upon the opinion of the City Surveyor as to the safety or danger of build " 
ings. wai 
Defendants may have quit the premises under the impression of the building ele 
being dangerous, but as that impression is not sustained by the evidence, they rer 
are liable to plaintiffs on the lease. cle 
It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, su 
with costs. | 
vic 
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in cases of contested elections must be considered as falling within the general rules ap- 
plicable to appeals in all civil cases and where proper and necessary the return day may be 


extended. 


PPEAL from the First District Court of New Orleans, Robertson, J. 
A Benjamin, Bradford & Finney, for plaintiff and appellant. R. Hunt, 
for defendant. 

Yoorntes, J. The defendant has filed a motion for the dismissal of this ap- 
peal, on the ground that it was not made returnable by the District Court 
within the time imperatively fixed by law. 

This is a contested election case, in which the grounds of action are fully set 
forth in plaintiff’s petition. 

The election in question was held, as required by law, on the 5th of Nov., 
1855, for the office of Clerk of the Fourth District Court of New Orleans. 

The case was tried by a jury, and resulted in a verdict in favor of the de- 
fendant. The District Judge, after refusing a new trial, rendered a final judg- 
ment in accordance with the verdict on the 26th of May, 1856. On the 4th of 
June, 1856, the plaintiff obtained an order from the Judge granting him an 
appeal from the judgment, returnable on the fourth Monday of the same month. 
In the meantime, on the 16th of June, the plaintiff filed an application in this 
court for an extension of time to bring up the transcript, based on the certifi- 
cate of the Clerk of the court below, that he could not have the transcript 
ready for the return day—the fourth Monday of June. Nothing appears to 
have been done with this motion, owing, probably, to the adjournment of this 
court previous to the time within which the appellant was bound to file the 
transcript. 

; The 11th section of the Act of 1855, provides: ‘“‘ That in all cases in which 
° the right of office is involved, and an appeal is taken from the judgment of the 
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y District Court, returnable before the Supreme Court, holding session in New 
a Orleans, it shall be returnable in ten days after judgment of the lower court, 
andthe Supreme Court, on the motion of either party, shall proceed to try the 
. same by preference.’’ Session Acts of 1855, 314. 

This enactment, it is contended by the appellee, is conclusive upon the sub- 
ject, leaving nothing to the discretion of the court. 


The section quoted does not, in our opinion, apply to the present case. It 
was originally enacted in 1853, when an appeal did not lie in cases of contested 
5 elections, but only in certain cases involving title to office, in which the usual 
remedy was by mandamus or quo warranto ; and reénacted in 1855. It is 
clear, therefore, that it formed only an exception to the general rule on the 
subject of appeals in all civil cases. 

The Ist section of the Act of 1856, under which this appeal was taken, pro- 
vides: “That in all contested elections, brought before the courts of this State, 
the party cast shall have the right of appeal to the Supreme Court, as in other 
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* Omitted in the Reports of 1856. 
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civil cases, where it is shown in the record that the amount of the er 
of the office in contest is over $300, &c.” Session Acts of 1856, 





Under the provisions of this enactment it appears to us obvious, that — 
peals in cases of contested elections must be considered as falling a ‘ 
in 


general rule applicable to appeals in all civil cases. Adopting a differs i | cond 
struction, would, in our opinion, have the effect of substituting the execs | one 
to the general rule, defeating thereby the clearly expressed will of the Les | 

ture. For it must be obvious, that there is a manifest difference between | aled 
case like the present and one in which the title only to office is involved, | The 
the first, the election may be declared null and sent back to the people, neithe | of the 


party being entitled to the office ; whereas, in the other, it must be adjudged Ist. 
that one of the litigants is entitled to the office. tint 
Considering our construction of the law to be correct, it follows, thatthe | then oi 


order of the Judge fixing the return of the appeal cannot be viewed asm | 1955, ' 
roneous. To require the return day to be made within a delay in which it | fendan 
was impossible to make out the transcript, wonld be, it seems to us, requiting “In 
a vain thing to be done. As the record is voluminous, containing upward¢ 1855, 
340 pages, even an extension of the return day in this case might, therefore, Dard 
have been necessary and proper. 9 A., 14; 10 A., 778. The 

It is, therefore, ordered, that the motion to dismiss the appeal be overnilel sth Fe 
at the appellee’s costs. 

Merrick, C. J., concurring. Iam inclined to the opinion, that the Acisat | 499. i 
the Legislature of 12th and 30th of April, 1853, and of February 14th, 1854, ouih 
are in pari materia ; and, consequently, that it was the duty of the Dist | horse 
Judge to make the appeal returnable within ten days after the renditiongt | beef, 








the judgment. the al 

But it does not appear, that the irregularity in the order was attributable WJ 

the appellant. It is, therefore, cured by the statute of 1839, reénacted in-18Hi, Pa 
See section 14, p. 315. 

For this reason, I concur in the decree. In 

slave 
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Joun Davipson v. Wipow Poypras De LaLianpe. ms 

eliv 

In cases requiring proof of dates of delivery of a great variety of articles, &c.,a memorandum, made TI 


at the time, may be referred to by a witness, because of the difficulty, and often impossibility, of caus 
making the proof with certainty without such reference. 

Where a plantation, slaves, &c., were sold at public auction, testimony offered by the purchaserte 
establish his claim to certain articles alleged by him to have formed a part of his purchase, wa 
properly excluded on the objection, that they were nct embraced either in the printed advertise- shov 


ment or in the inventory read at the sale. part 

A witness may be interrogated on cross-examination upon matters unconnected with those on which W 
he was examined in chief. 

denc 

PPEAL from the Sixth District Court of New Orleans, Cotton, J. as 

Duncan & MeConnel, for plaintiff and appellant. Janin & Griffon, fot 4 yar} 

defendant. ine 





Voorutes, J. On the 29th March, 1855, the plaintiff became the purchaser rant 
of a certain plantation, with the slaves, implements of husbandry, &c., attached take 
to the same, which was sold at auction as the property of the defendant. He 9 o; 
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in his petition, that two of the slaves, one named Celestine, aged 18 

and the other Isidore, aged 6 years, and certain other articles, embraced 

in the sale, were never delivered. He therefore prays, that the defendant may 

be condemned to pay him, as the value thereof, the sum of $3842, besides in- 
terest and costs. 

The court below having given a judgment adverse to his pretensions, he ap- 

The record contains several bills of exceptions, taken by him to the opinion 
of the Judge on the trial below, to which he has called our attention. 

Ist. The defendant introduced in evidence two written statements, attached 
to the following document, in connection with the testimony of B. LZ. Millaudon, 
then on the witness’ stand, one dated the 6th and the other the 12th April, 
1955, and both signed by said Mil/audon and W. J. Darden, agents of the de- 
fendants, viz : 

“Inventory of articles on the Poydras plantation, taken on the 6th of April, 
1955, and delivered to Mr. Davidson by Messrs. B. L. Millaudon and W. J. 
Darden, 

The hands are the same as those mentioned in the inventory taken on the 
Sth February, 1855, with the exception of two children marked on the adver- 
tisement by error after the name of negro woman Arthemis. The number is 
12, instead of 125. 61 mules and one horse, 20 oxen, 5 cows, 3 yearlings, 
$ calves, 15 carts and wagons, 1 water cart, 8 three-horse ploughs, 27 two- 
horse ploughs, 4 harrows, 100 empty sugar hogsheads, 16 barrels of pork and 
beef, 7 barrels of fish, 125 cords of wood. I acknowledge to have received all 
the abovementioned articles and plantation from Messrs. B. L. Millaudon and 
W. J. Darden. 

Parish or St. Bernanp, 6th April, 1855.” 

[ Signed ] Joun Davinson. 

In the first of these statements it is asserted, among other things, that the 
slave Mathilde never had any other children than those described in the ad- 
vertisement by the names of Celestine, Isidore and Rose, whereas the words 
“two children” were erroneously superadded, and that the articles therein 
specified were delivered to the piaintiff In the other, that the large number 
of articles therein specified, ‘‘ not included in the above inventory,” were also 
delivered to the plaintiff. 

The admission of these statements was opposed on two grounds: Ist, be- 
cause they were res inter alios acta. 2d, Because, ex parte, they were inad- 
missible, the witness himself being competent to prove the facts therein stated, 
nor could they even be furnished to the witness for inspection without first 
showing that his memory was not clear and retentive in regard to some of the 
particulars. 

We do not think the Judge erred in overruling these objections. The evi- 
dence was clearly pertinent to the issue, and could not, therefore, be considered 
as res inter alios acta. In cases requiring proof of the delivery of a great 
variety or articles, dates, &c., it would be extremely difficult, nay, frequently 
impossible, to make such proof with certainty and precision unaided by memo- 
randa taken at the time, as in the present case. It is true, a memorandum thus 
taken does not, per se, make proof of the facts therein set forth. But the rule 
on this subject may be considered, we think, as correctly laid down in 1 Green- 


leaf, § 466, 
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2d. We do not think the Judge erred in excluding testimony to’ 


plaintiff’s claim to two old boilers, old iron, &c., on the ground, that the same 


were not embraced either in the printed advertisement or inventory read atthe 
sale. The plantation appears to have been sold @ la folle enchére, the typ 
previous purchasers having failed to comply with the terms of the sale, Th 
plaintiff now seeks, and we think without any legal grounds, to recover the 
value of those articles, alleged to have been included in the former gales. 
previous purchasers, if sued by the defendant for damages resulting from he 
inexecution of their contract, might, it is true, avail themselves of this Ba 
ground of defence, but surely the plaintiff cannot be permitted to claim any. 
thing more than what he has purchased. 

3d. The plaintiff objected to the examination of L. Millaudon, when erg. 
examined by the defendant’s counsel, touching matters totally unconneciaj 
with those on which he was examined in chief; that the defendant show 
have made Mil/audon his own witness for that purpose. The Judge in oy 
opinion did not err in overruling this objection, which appears to us to be 
clearly indefeasible under our rule of practice. 

On the merits, we conclude from the evidence, that the tradition or delivery 
of the property thus conveyed to the plaintiff has taken place in accordang 
with the terms of the contract between the parties. The slaves Célestine ani 
Isidore, embraced in the deed of sale, are clearly shown to have been delivered 
with the others, amounting to 123, as evidenced, not only by the deed of sale 
but by the above document signed by the plaintiff, in which the error ine 
lation to the two children of the slave Mathilde is acknowledged to have ben 
made in the advertisement. 

Judgment affirmed. 

Sporrorp, J., concurring. Upon the authority of Durnford v. Clark, | 
Martin, 202, I conclude that the refusal of a District Judge to confine the cross. 
examination of a witness to matters connected with his examination in chief is 
not assignable as error in this court. 


J. Levois v. F. Gerxe.—On a ReE-Hearine. 


The 6th section of the Act of the 29th of March, 1826, (session Acts, p 140) which provides {ors 
sequestration of the property and a meeting of the creditors of any merchant or trader who shal 
abscond or conceal himself in order to avoid the payment of his debts, is still in foree. 

That law provides for a mode of proceeding different from the one had in view in cases of voluntary 
and forced surrender, and is not affected by the Acts of 1855 upon those subjects. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
G. & C. E. Schmidt, for plaintiffs and appellants. A. & A. Pitot, iw 
appellees. 

Coxz, J. Levois and others, creditors of F. Gerke, acting under the pe 
visions of the 6th Section of the Act of 29th March, 1826, obtaining a sequé 
tration of all his property, and an order calling all the creditors to a meeting 
jn order to appoint a syndic and liquidate his affairs. 

Durand, Dortie and Lacapere, creditors of Gerke, who had obtained an a 
tachment against his property, intervened in the proceedings, and in their 
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sty of attaching creditors, whose interests were injured by said proceedings, 
demanded that the same be set aside and quashed, on the ground, that the 6th 
section of the law of 1826 had been repealed by the statutes of 1855, relative to 
jnsolvency. 

The demand of the intervenors was sustained by judgment of the court 
below, and the plaintiffs now seek to have the said judgment reversed, on the 
ground, that the said 6th section is still in force, and this is the principal ques- 
tion for our present consideration. 

The 6th section of the Act of 29th March, 1826, entitled “‘ An Act supple- 
mentary to an Act entitled ‘An Act relative to the voluntary surrender of 
property, and to the mode of proceeding, as well for the direction, as for the 
disposal of debtors’ estates, and for other purposes,’” reads as follows: 

“That if any merchant or trader abscond or conceal himself, in order to 
avoid the payment of his debts, it shail be lawful for three of his creditors or 
more to apply to any competent Judge, and after having made an affidavit, 
that the said merchant or trader has actually absconded or concealed himself, 
in order to avoid the payment of his debts or to be sued therefor, as well as of 
the specific amount of their respective claims, to obtain from the said Judge 
an order authorizing the sequestration of the property of the said merchant or 
trader, and that his creditors may be called to appoint syndics, who shall be 
put by the Judge in possession of the property of said merchant or trader, as 
by way of forced surrender; and, in such case, all the other formalities and 
rules prescribed by law, in matter of voluntary surrender of property, shall be 
complied with.” 

At the time this statute was enacted, no law existed in Louisiana which em- 
powered the creditors of a debtor who had fied from the State to seize his 
property and distribute it ratably among the mass of his creditors, and to carry 
into force, as to him, the provisions of the 3510 Art. of the Civil Code, which 
is as follows: ‘“‘ The property of the debtor is the common pledge of his credit- 
ors, and the proceeds of its sale must be distributed among them ratably, un- 
less there exists among the creditors some lawful causes of preference.” 

Anterior to the enactment of this statute, a debtor could secretly leave the 
State, and some favored creditors could attach his property and obtain a privi- 
lege by the attachment before the other creditors were even cognizant of his 
departure. 

This statute was then indispensable for the safety of the commercial com- 
munity, and supplied a void in the legislation of the State. 

It provided for the disposal of the estates of debtors who had absconded, a 
mode different from, and independent of, the laws then in force for forced and 
voluntary surrenders. 

The laws then in vigor for forced surrenders required, as an indispensable 
requisite for a forced surrender, that the debtor shall be in actual custody. 

The laws then in force for a voluntary surrender required, among other 
formalities, that the debtor should present a petition to a competent court, 
praying for a call of his creditors."' 


Section 6 provides a new mode of proceeding against a different class of 


debtors from the laws then in vigor for a forced or voluntary surrender. 
It is true, that this section authorizes proceedings as by way of forced sur. 
render and voluntary surrender ; but, as it authorizes to proceed partly by 
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forced and partly by voluntary surrender, this shows that the Legislature : * 
templated a mode for disposing of the property of debtors who had shoal : 


or concealed themselves, entirely distinct from the remedies then in being. 

It should also be remembered, that under the Constitution of 1812, laws were 
not enacted distinctly with a title for each, but laws upon many distinet ggh 
jects were embraced under the same general title. 

By reference to the Act approved March 29th, 1826, it will be found, that 
sections 7 and 8 apply to successions; these sections ure not, however, re 
pealed by the repealing clause in the Acts of 1855, relative to insolvent 
because they are not upon the same subject-matter, and there is nothing there 
inconsistent with them. 

Inasmuch as the insolvent laws of 1855 do not embrace the class of debtors 
referred to in section 6th of the Act of 1826, and as the subject-matter of the 
Acts in question of 1855 are voluntary and forced surrenders, and as said gee. 
tion 6th provides a mode different from either species of surrenders, and cop. 
stitutes a distinct remedy, and as there is nothing in the laws of 1855 relative 
to insolvency which clashes with the provisions of this section, we are of opinion 
that it is not repealed by the repealing clause in those laws. 

It is not now the time to decide on the rank of the attaching creditors or of 
those who have sued out the writ of sequestration; the rank and priority of 
the different creditors will be fixed during the proceedings under the 6th see- 
tion of the Act of 1826. 

It is, therefore, ordered, adjudged and decreed, that the former judgment of 
this court in this case be set aside, and that the judgment of the lower court on 
the rule be avoided and reversed, and the rule be dismissed, and intervenors 
pay the costs of both courts. 


Merrick, C. J., dissenting. The putting of the creditors in the possession 
of the goods of the debtor who absconded or secreted himself to avoid the pur- 
suits of his creditors, is nothing peculiar to modern times. It was recognized 
by Justinian as to those who, having given surety, concealed themselves, and 
in a certain manner by the former laws of the country when the debtor fled 
Dig. Lib. 42; F. 4 Legis 2 and 7; Partidas 5, Tit. 14, Law 10; See also Mae. 
keldey Parte Speciale, § 767, No. 3, C. 

The Code of 1808 as well as the Code of 1825 recognized two kinds of 
surrender, forced and voluntary. They are defined as follows: 

“The voluntary surrender of property is that which is made at the desire of 
the creditor himself.” 

‘“‘ And the forced surrender is that which is ordered at the instance of the 
debtor’s creditors or some of them, in cases provided by law.” 

Both of these kinds of surrender are “ subject to formalities which are pre- 
scribed by special laws.” Code 1808, p. 294, Arts. 168 and 169; Civil Code, 
2168, 2169. 

These two kinds of surrender have been treated as the two divisions of the 
subject by the lawgiver ever since the promulgation of the Codes. 

The sixth section of the Act of 1826 in question, putting the creditors in 
possession of the property of the merchant or trader who absconds or conceals 
himself, has been treated by the lawgiver as properly coming under the one or 
the other of these heads ever since the passage of that Act. 

It is so treated in the Digests of Moreau, Bullard and Curry and the Digest 
of 1852, which were published under the legislative sanction. 
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It isso classed, as I think, in the Act itself, for the title of the Act is “‘ An Act 

tary to an Act entitled ‘An Act relative to the voluntary surrender 
of property and to the mode of proceeding, as well for the direction as for the 

of debtors’ estates, amd for other purposes.’” The first six sections of 
the Act, including the one in question, treat of the surrender of property to the 
creditors where the debtor is living. The seventh section relates to insolvent 
successions where no one will accept the administration, and whether this sec- 
tion is or is not repealed, it does not appear to me materially to affect the 
argument.. It is evident, that the Legislature, by the sixth section, intended 
for the causes mentioned to authorize three of the creditors to obtaia an order 
for the surrender of the property of the debtor. The surrender was not, there- 
fore, voluntary, and must fall under the other division indicated by the Code, 
yiz: the “surrender which is ordered at the instance of the debtor’s creditors” 
Judge Porter said, in a case arising-under the old law, in the case of Ward v. 
Brandt, that : 

“The failing circumstances already alluded to” (in cases where courts were 
authorized to decree a forced surrender) “are those cases where the debtor 
who isa trader or merchant conceals his person or his property from his 
creditors with an intention to defraud them, or who absconds, taking with 
f him his effects and books of account ; or is unable to pay all his debts ; or who 
f applies for a respite; or to have the benefit of these laws made for the relief of 
insolvent debtors; or against whom execution has issued ; or who fails to dis- 
charge his debts as they become due.” 

f “Jn all these cases that proceeding which our law contemplated by the ex- 
! pression ‘forced surrender’ may be ordered: the creditors may apply that a 
concurso be formed ; that syndics be appointed; that the property be seques- 
tered and applied to the common benefit, and that the debtor, if he conceal his 
effects, be imprisoned until he makes a full and fair disclosure respecting 
them.” 9 M. R., 636. : 

It seems to me, therefore, that a fair construction of the sixth section of the 
) Act of 1826, both by reference to the Act itself, the former legislation, the de- 
cisions of this court, and the legislative action since the statute was passed, 
requires that it should be classed under the head of forced surrender. But all 
laws on the subject-matter of both voluntary and forced surrenders, except 
what is contained in the Civil Code, the Code of Practice, and the two statutes 
of 1855, are repealed. Acts 1855, 319, sec. 4; 438, sec. 36. 

And on the subject of the legislation of 1855 we save held, that the object 
was to furnish in one body all the law on the subject-matter treated of in each 
Act, so that, in order to know what the law is on that subject one would not 
be compelled to look beyond the Act itself. I see, therefore, no good reason 
to change the judgment heretofore pronounced by this court. 

Voorntes, J., concurs in this opinion. 
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OVERRULED OPINIONS. 


Voonnizs, J. This is an action brought by the plaintiffs against the defendant, an absconding 
debtor, for a forced surrender of his property, in accordance’with the 6th section of the Act of the 
29th of March, 1826, entited “‘ An Act supplementary to an Act entitled an Act relative to the volun- 
tary surrender of property, and to the mode of proceeding, as well for the direction as for the disposal 
of debtors’ estates, and for other purposes.” A writ of sequestration was issued as prayed for. The 
Sheriff’s return thereon shows, that all the property belonging to the defendant had already been 
seized by him under a writ of attachment sued out bv Durand, Dortie and Lacapere. 
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GERKE. 


On the execution of the sequestration, Durand, Dortie and Lacapere, the a 


took a rule upon the plaintiffs to show cause why the proceedings in the present cage should sat y 


dismissed, on the ground of being illegal and unauthorized by law. 

In support of the rule it is urged, that the section above quoted, on which the plaintigy 
based, was virtually repealed by the statutes of 1855. action iy 

The Acts of 1817 and 1826, relative to the voluntary surrender of property, exclusive of that 
were consolidated in the Act entitled “ An Act relative to the voluntary surrender of propery an 
mode of proceeding,” approved the 15th of March, 1855. The 36th section of this Act bd 
clares all laws contrary to its provisions, and all laws upon the same subject-matter, except what 
contained in the Civil Code and the Code of Practice, tobe repealed. That section, it ig evident, bs 
properly excluded from this Act, even if still in force, as inapplicable to the voluntary he 
All the Acts in relation to forced surrenders were consolidated in the Act entitled “ An Act neal 
forced surrenders and the mode of making the same,” approved March 14th, 1855. The last mectan 
of this Act also contains the repealing clause of all laws contrary to its provisions, ald laws 
the same subject-matter, exceept what is contained in the Civil Code and the Code of Practice, wa 
section of the Act of 1826, which clearly applied only to forced surrenders, was not embraced in 
Act. As it was upon the same subject-matter, namely : forced surrenders, it was thereupon 
repealed. That such was the clear intention of the lawmaker, we think also results from fact 
that all the statutes considered in force at the time were re-enacted in 1855, as the Revised 
of the State. Session Acts of 1855, 318 & 482; 11 A. 439. As the repeal of that section leaves the 
plaintiffs’ action without any legal foundation, it is clear, therefore, that the other gtounds of de. 
fence which they have urged cannot avail them. The law authorizes persons whose interests 
be affected by a suit pending between other parties to intervene in such suit and join one <a 
parties or oppose both. Code of Practice, Art. 889 & 392, as amended by the Act of 1836, We ar 
therefore of opinion, that the rule was properly taken to set aside the proceedings in this case, 
claim of Durand, Dortie and Lacapere against the defendant Gerke, appears to us to be fully sus. 
tained by the evidence. Moreover, it could not be contested by defendants in the rule. 1], i; 


It is, therefore, ordered, that the judgment of the court below be affirmed, with costs. 


Sporron.p, J., dissenting. The 6th section of the Act of 29th March, 1826, (p. 140) supplied 
casus omissus in the previous laws. 

Provision had been made for voluntary surrenders by insolvents; provision had also bes 
made for obliging contumacious debtors, within reach of process, to pay their debts ormais 
a surrender. 

But the case of a debtor who ab led or c led himself had not been thought of; he cou 
not be reached by any existing remedies. Such a debtor would not, of course, make ay 
surrender; and he could not be forced to make a surrender, because he could not be cited. Th 
evil to be remedied was found to spring chiefly from transient merchants and traders. A newly 
upon a new subject was therefore enacted; it was declared that ‘‘ if any merchant or trade 
abscond or conceal himself, in order to avoid the payment of his debts, it shall be lawful for thre 
of his creditors or more, to apply to any competent Judge, and, after having made an affidavit that 
the said merchant or trader has actually absconded or concealed himself, in order to avoid the 
payment of his debts, or to be sued therefor, as well as of the specific amount of their respective 
claims, to obtain from the said Judge an order authorizing the sequestration of the property ofthe 
said merchant or trader, and that his creditors may be called to appoint syndics, who shall be put 
by the Judge in possession of the property of the said merchant or trader, «s by way of forced sur- 
render, and that in such case, all the other formalities and rules prescribed by law in voluntary 
surrender of property, shall be complied with.” 

This is simply a provision for the judicial sequestrat:on and distribution of the propertyad 
absconding or concealed merchants and traders, who have not paid their debts, who will not make 
a voluntary surrender, and who cannot be forced to make a surrender. 

Plainly, therefore, such proceedings cannot be called voluntary surrenders, nor forced surren- 
ders. There is no surrender at all. There is a sequestration of property and a distribution off 
among those whose common pledge it is, without the assent or dissent of the owner, who is notto 
be notified at all. Nor did the Legislature speak so loosely as to call it either a voluntaryors 
forced surrender. One step was to be taken “as by way of a forced surrender,” and others a@ 
in voluntary surrenders.” 

Now, in revising the statutes in 1855, two Acts were passed, one entitled “‘ An Act relative 
forced surrenders and the mode of making the same” (Sess. Acts, p. 318); the other entitled “An 
Act relative to the voluntary surrender of property and mode of proceeding, (Sess. Acts, p. 42} 
The case before us does not fall within the meaning of either of these ¢itles. This however iss 
minor consideration; what is of far deeper significance, it is not provided for, or in any way 
alluded to, in any section of either Act. So far as these two Acts go, the case of an absconéingor 
concealed merchant or trader, or an insolvent who cannot be reached by process and will net 
appear, is a casus omissus, as it was before the adoption of the 6th section of the Act of 1826. The 
provisions of that section are in no wise inconsistent with the two Acts of 1855; therefore. thereis 
no implied repeal; as we have seen, they are not upon the same subject-matter, therefore, they 
are not expressly repealed. In the case of Holmes v. Wiltz, 11 An., 439, we held that the repealing 
clause only swept away such anterior legislation upon the matter Sap aed treated of in the new 
legislation as was not retained in the latter. In Stafford v. His Creditors the new law treated 
specifically of the penalty for a fraudulent bankruptcy, and we held that so much of the old lav 
concerning this penalty as was not retained in the new, was repealed. It seems to me that the 
present case does not fall within the doctrine of either decision. On the contrary, I think the doc 
trine of both, carried to its legitimate consequences, must lead to the conclusion that the 6th section 
of the Act of 29th March, 1826, is still in force ; and such is my opinion. 





Bucuanay, J. I concur with Mr. Justice Spofford, as to the effect of the repealing clause in the 
Acts of 1855. His opinion on that point seems to me to conform to the interpretation which we 
adopted in the case of Holmes v. Wiltz. 

The sequestration of an absconding merchant or trader’s effects at the instance of three of his 
creditors, under the sixth section of the Act of 1826, is not, in the terms of the statute, a forced sur- 
render ; and it is clearly not a voluntary surrender. There is nothing in the statute, that I can 
perceive, which gives a greater right to the plaintiffs in such a proceeding than the plaintiffs in any 
other sequestration would have. I am, therefore, of opinion, that the attachment previously levied 
upon the defendant’s property at the instance of the appellees, could not be affected by the subse- 
quent sequestration of the plaintiffs; and that the judgment should be affirmed so far as te 
plaintiffs’ sequestration of the property previously attached by appellees. 
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en «the interest on & claim is not suspended by the debtor placing it upon his schedule, where the creditor 

= takes no part in the proceeding although the debtor may obtain a respite. 

‘a PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

re] Walker & Pierce, for plaintiff. G@. LeGardeur, for defendant and appel- 

utes Jant. 

2 Corz, J. The sole question in this case is, whether the debtor, who, being 

m in embarrassed circumstances, applies to his creditors for a respite to pay the 

h various sums due by him, as put down in his bilan, is bound to pay interest to 

“A s creditor whose claim was placed on the schedule, but who did not vote or 
| take any part in the proceedings. 

: The lower court decided the question in the affirmative, and defendant has 
s 

sn | *ppealed. ; 

ake The law makes the debt at bar bear five per centum interest from its ma- 

vid turity; the interest was then a part of the contract at the time the note sued 

“7 | onwas made; defendant knew at the time he signed it, that if it was not paid 

~ at maturity, it would afterwards bear five per centum interest. 

o The other creditors cannot, by granting a respite, deprive plaintiff of his 

the right to get the whole amount due him after the expiration of the time ac- 

~4 corded by the respite. 

“ This would be a violation of the contract. 

" Defendant did not in his petition ask to be relieved from the payment of in- 

Ms terest, but only a certain extension of time for the payment of his debts. 

The debt at bar was a certain sum bearing interest; the interest was ac- 
ti cessory to the principal debt, and when time was given to pay the principal 
PM debt, the interest was therein included, and the respite was really time granted 
. to pay the original debt and the interest that might accrue thereon. 

M4 The respite cannot be considered as creating a novation of the debt, or as a 
» new contract by which plaintiff agreed to take at a future time less than the 
ay amount actually due, but only a postponement of the payment of the amount 
m4 due toa period beyond the maturity of the debt. Vide 2 Kent, 461; ©. C. 
: 1982; Session Acts 1852, 95. 

: It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
. with costs, 
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H. E. Lawrence v. J. S. Grout. 


A plat of survey purporting to be an extract from an approved map of a particular township, certi- 
fied by the Register of the Land Office is inadmissible as evidence, it being only the copy of a copy 
and therefore not the best evidence. 

The Surveyer General of the United States for the State is the proper person to certify the township 


maps. 

The reservation in the Act of Congress of March 2d, 1849, which devotes a part of the swamp lands 
to the State, of lands which are “‘ claimed or held by individuals,” does not apply to persons who 
claim or hold lands without a sufficient basis fer perfecting a title thereto. 

No claim can be enforced for improvements made on land while the title is in the sovereign. 


PPEAL from the District Court of St. Mary, A. Voorhies, J. 
J. G. & A. Olivier, for plaintiff and appellant. J. W. Walker, for de- 
fendant. 

Cotz, J. The plaintiff and appellant claims to be the owner of lots 1 and 8 of 
section No. 3 in T. 16, S. of Range 12 E. in the S. W. land district of the State 
of Louisiana, containing fifty-one 44-100 acres; and complains, that defendant 
has committed divers acts of trespass and waste upon lot No. 3 aforesaid, to his 
damage five hundred dollars. 

He prays to be quieted in his title to said land, and that writs of possession 
issue. 

The defendant avers, that he is the legal owner and possessor of lots No. 4 
and 6 in section No. 3 of T. No. 16 S. R. No. 12 E., which he acquired by pur- 
chase for a valuable consideration, the title to which originally came from the 
United States. 

Plaintiff offered in evidence a patent for the lots claimed by him from the 
State of Louisiana. 
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The only question in the case is as to the identity of Lot No. 8; for 
has evidently a title to it. There is a confliction in the number of 
which defendant supposes he bought, between the map of said te + © 
as certified by the Register and that certified by the Surveyor Genera} Of ty 
State, the former represents the lot claimed by defendant as No, 4, ol 
latter represents said lot as No. 3. 

Defendant insists, that lot No. 4, of which he is probably the owner, is the 
lot No. 3 claimed by plaintiff; and, to prove this, offered a plat of SUTVey pur. 
porting to be an extract from an approved map of township 16, certified by R 
Benguerel, Register of the Land Office at Opelousas. 

Plaintiff objected to the introdudtion of this plat, upon the general principle 
that it was not the best evidence, and that it was the copy of a copy. 

We are of opinion that this plat was inadmissible. 

The certificate is in these words : 

Lanp Orrice, Opetousas, La., April 14th, 1856, 

“T hereby certify, that the foregoing diagram is a true copy of sections Na 
one, two, three, four, five, nine, ten, eleven and sixteen of township No, i, 
south of range No. 12 east, taken from the map of said township, on file 
this office.” 

R. Beneuere, Register, 

The Register does not certify, that it is a copy from the original plat filedip 
his office, and the Surveyor Generalin the copy offered by plaintiff of the tow, 
ship map No. 16, S. R. 12 E. certifies, that it is a “copy of the original, nog 
on the files of this office,” which shows, that the map offered by defendant wy 
a copy of a copy. 

The surveyor General of the United States for this State is the officer wh 
has charge of the public surveys, and he is the proper person to certity th 
township maps. Land Laws, vol. 2, 294, sect. 6. 

It has been held by this court, that the copies of public surveys, deposited 
in the office of the Register of the Land Office, are placed there for his govem- 
ment, and to enable him to perform the duties imposed by law; but he has 
not legal authority to certify copies so as to make them legal evidence. Th 
law intrusts that power to another person. Millaudon et al. v. McDonogh, 
18 L., 115. 

It is contended, that this decision has been overruled by two decisions, om 
in 1st R. and the other in 3d R.; an examination of these decisions will show, 
that they do not militate against the one quoted from 18th L. 

In Boatner v. Scott, 1 R., 552, it appears, that the copy of the plat of survey 
was “certified by the Register of the Land Office to be a correct transcripta 
the original survey in his office,” and the court considered it good evidence, 
because it was certified by the officer who deciared that he had the custedy of 
the original survey. 

In Désiré Judue v. Frangois Chrétien, 3 R., 15, the court merely declared, 
that the Registers of the Land Offices of the United States may, like all other 
keepers of public records, give copies or extracts of any books or documents ia 
their custody, and such copies duly certified are admissible in evidence; but 
they cannot attest or certify the contents of such books or documents in aay 
other manner. 

This decision was given on a bill of exceptions to the opinion of the Distri¢ 
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1 Court refusing to admit in evidence a certificate of the Register of the Land 
& i Office at Opelousas, attesting that the plaintiff’s claim to the premises had 
been allowed by the then Register and Receiver of the office, as appeared from 
the books in the possession and keeping of the Register. 

It is evident that the court did not in this case decide the point now under 
ak consideration, and that these two decisions are not antagonistical to that in 
8 the 18 L., 115. 

Defendant has then shown no title to the land claimed by plaintiff, but de- 

rR fendant urges, that the Act of Congress of March 2d, 1849, entitled “An Act 
to aid the State of Louisiana in draining the swamp lands therein,” and which 
ip, devotes a part of the swamp and everflowed lands in Louisiana to the State, 
provides that the grant shall not embrace swamp lands which are “claimed or 
held by individuals,” and that the land sued for by plaintiff is swamp land, and 
was claimed five years before plaintiff purchased his warrant. 
6, As defendant has produced no title for the lot in dispute, he cannot fairly 
Nos come within this provision, for the meaning of the proviso must be, that the 
1b jands of those shall not be embraced who claim or hold their lands by a title 
or some right that can be enforced at law ; it cannot signify, that persons who 
claim or hold lands without any title or any right which would serve as a basis 
for perfecting or obtaining hereafter a title, could prevent such lands from 
being sold as swamp lands, for such an interpretation would defeat the do- 
nation. 

Besides the 2d section of said Act of Congress declares: “That as soon as 
the Secretary of the Treasury shall be advised by the Governor of Louisiana, 
that that State has made the necessary preparation to defray the expense 
thereof, he shall cause a personal examination to be made, under the direction 
of the Surveyor General thereof, by experienced and faithful deputies, of all 
the swamp lands therein which are subject to overflow and unfit for cultiva- 
tion; and a list of the same to be made out and certified by the deputies and 
Surveyor General to the Secretary of the Treasury, who shall approve the 
same, so far as they are not claimed or held by individuals,” &c. 

In the absence of adverse proof we must presume, that the Secretary of the 
Treasury performed his duty, and that the lot now sued for by plaintiff was 
not claimed or held by defendant in the sense of the said statute of Congress. 

It is true, that defendant has offered in evidence the receipt of the Receiver 
and the certificate of the Register of the purchase by William Smith, under 
whom he holds, of lots four and six, but he has adduced no title for lot 8, and 
the judgment in his favor is erroneous. 

Defendant asks, that in the event of eviction he may be paid for his im- 
provements. Without deciding whether, under the circumstances of this 
case, he is entitled to be paid for the same, we would observe, that the evidence 
as to them is rather indefinite. 
| Copper testifies that Smith made improvements, but does not state their 
nature or value. JL. B. Reeds testifies that ten acres are probably cleared. But 
the benefit of this clearing to the land and augmentation of its value are not so 
, 
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clearly shown ; besides, it is not proved, that this clearing was made after 
plaintiff acquired his title from the State—for if it was made when the title 


of the lot was in the sovereign, defendant could not recover anything there- 
for. 


We think that he is not entitled to any compensation for his improvements. 
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SUPREME COURT OF LOUISIANA, 


It is, therefore, ordered, adjudged and decreed, that the judgment of 
lower court be avoided and reversed, and that plaintiff be quieted in his tid 
to lot No. three in township No. sixteen south of range No. twelve east in the 
south-western land district of the State of Louisiana, as designated and bum. 
bered on the approved township map, marked No. 4, certified by the 
General of the State of Louisiana, and contained at the end of the record of 
this suit, and that a writ of possession issue according to law, and that the de. 
mand of defendant in compensation be rejected, and that defendant pay the 
costs of both courts. 


PRA ARR RR eee ees 


CaarLes Mouien v. Grrarp Foiuain et all. 


Where a party, whoss propérty was sold under an order of seizure and sale, was present at the sale 
and bid himself for the property, he is estopped from contesting the validity of the sale on merely 
formal grounds which were obvious to him at the date of the sale. 

If the advertisement of the sale was defective in net describing particularly the buildings, he should 
have objected to the sale and not enticed other persons into bidding. 


PPEAL from the District Court of the Parish of St. Landry, Martin J, 
B. F. Linton, for plaintiff. J. F Morrogh, Swayze & Moore and J. & 
King, for defendants and appellants. 

Sporrorp, J. This suit was brought by the former owner of certain real 
estate in the town of Washington, to set aside a Sheriff’s sale thereof to the 
defendant Follain, made under an order of seizure and sale, on the ground of 
imformalities. 

The informalities alleged in the petition are four: 

Ist. Want of notice of seizure and notice to appoint appraisers. 

2d. Want of appraisement. 

8d. Want of a sufficient description of the property seized and sold. 

4th. That the seizure was excessive. 

The District Judge set aside the sale, and the defendants, Follain, and his 
warrantor Dupré, the seizing creditor, have appealed. 

The judgment was erroneous, because all the alleged defects, so far, at least, 
as they are as proven, were cured by the conduct of the plaintiff himself, 

He appeared at the sale, made no opposition thereto, bid himself for the pro- 
perty, thereby encouraging others to bid, and gave up possession of the whole 
premises as sold by the Sheriff to the purchaser Follain. If, under such eir- 
cumstances, he could now attack the sale on merely formal grounds which 
were obvious to him at the date of the sale, there would be little security for. 
bidders who might be misled by the acts of parties whose property is exposed 
to public sale. See Walker v. Allen, 19 La. 311; MacMasters v. Commie 
sioners, &c., 1 Ann. 11; Muir v. Henry, 2 Ann. 593. 

It is true, that, in forced alienations of real estate, there must be a reason- 
ably certain description, as one which will enable the property to be identi- 
fied. Wilson v. Marshall, 10 Ann. 829; Dodeman v. Barrow, 11 Ann. 87. 
But here the advertisement and Sheriff’s returns both of the seizure and ad- 

judication, so described the lot of ground in the town of Washington as to em 
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able the parties to identify it and the Sheriff to put the purchaser in possession, 


- which he has done. The proceedings in obtaining the order of seizure and 


sale, which are of record, embrace the authentic act of mortgage where the lot 
was also, and, perhaps, more minutely described. Because the plaintiff who, 
in ing, mortgaged to his vendor the land with the house that then 
stood on it, afterwards erected other small buildings upon the lot, it does not 
follow that the sale could be annulled on the ground that the new buildings 
which thus became subject to the mortgage affecting the lot (C. C. 83278) were 
not particularly described in the order of sale, advertisement, &c. They 

with the lot of which they became a part. (C. C. 497). The plaintiff 
was bound to know this, and, if he wished a more minute advertisement, 
should have applied in time to have it made. At least, being present, he 
should have objected to the sale and not have enticed other persons into a 
snare by bidding himself. The remarks of the Court in Seawell v. Payne, 5 
Ann. 259, are directly applicable to this state of facts: “ It is obvious that the 
plaintiff acquiesed in this description. He had his chance of buying under it, 
and if those who were competing with him, bought under that description, it 
seems to us that, on the principles of law on which courts always act in cases 
of this kind, it is not competent for the plaintiff to avail himself of the defec- 
tive description of the property which had passed under his eye, and which 
he had an opportunity of correcting. We think we are authorized to infer, 
as a question of fact, that the plaintiff, so far as to those with whom he treated 
about the purchase of the property, assented to the sale in this form, and is 
estopped from contesting its validity on that account.” Cases cited in Story’s 
Equity Jurisprudence, secs. 384, 385, 386. 

As to the alleged defects, we may remark that the record shows that there 
was an appraisement, and that the plaintiff appointed one of the appraisers ; 
this was also a waiver of notice of seizure, if such notice was not given, and 
the party had a remedy for an excessive seizure given by the Code of Practice, 
Articles 652, 653. It is too late to object on this score, after a judicial sale, 
and it would not even have been a sufficient ground for an injunction. See 
Dobbs v. Hawken, 3 Rob. 127; Temple v. Marshall & James, 11 An. 613. 

The appellee complains, in the brief filed by his counsel, that the order of 
seizure and sale was issued in favor of the seizing creditor, without authentic 
evidence of the transfer of the note and mortgage to himself. This, though 
shown by the evidence, has nothing to do with the issues presented by the 
pleadings. In cases of this kind, the evidence is presumed to be offered to 
establish only the informalities alleged. No appeal was taken from the order 
of seizure and sale, and no opposition was made to it; and this action was not 
brought to annul it for any such defect as that here insisted upon. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that there be judgment against the plaintiff on 
his demand, he paying costs in both courts. 


SUPREME COURT OF LOUISIANA, 


S. Lzonarp v. Bensamin Hopson, Tutor. 


Evidence may be received to show that a note which was given by the former tutor ofa minor, in 
own name, was in fact signed by him in his capacity of tutor, and that the consideration Se, 
debt due by the minor. Such testimony does not contradict any part of the note, and will authara 
@ judgment on the note against another tutor to the minor subsequently appointed. 


PPEAL from the District Court of St. Mary, A. Voorhies, J. 
H. ©. Wilson, for plaintiff. 7. H. Lewis, for defendant and appellant, 

Corz., J. This suit is instituted on a note for $1384 26 with 8 per cent, 
interest from the 1st of March, 1851, payable on the 1st of March, 1852, ta 
plaintiff or his order. 

It is alleged, that this note was made by William Smith Gordy, nowd 
ceased, as natural tutor of his minor children, for services rendered on th 
plantation, the right and title of which were vested in the said children. 

This suit is instituted against Benjamin Hudson, the present tutor of said 
minors, 

It is urged that evidence was inadmissible to prove, that this note was give 
by W. 8. Gordy, as tutor to his minor children. 

This evidence was admissible ; plaintiff had the right to establish in what 
capacity the note was signed ; such testimony does not contradict any part of 
the note. Vide Pascal v. Union Bank, 9 A., 484. 

The testimony shows, that the consideration of this note inured to the bene 
fit of the minors; they are then responsible therefor. Succession of Johnem, 
4 A., 253. 

It is also urged, that the note sued on novated the debt due by the minors, 
and if the debt be not novated it is prescribed by three years. This is incor 
rect; the Civil Code, Art. 3503, provides, that the action for the salary of over 
seers is “‘ prescribed by three years, unless there be an account acknowledged, 
a note or bond given, or an action commenced before that time.”’ 

As a note was given in the case at bar, the three years’ prescription becomes 
inapplicable, and the case falls under the operation of Article 3505 of the Civil 
Code. 


It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 
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Pouice Jury v. Lanpry. 





N ate legal voters at an election held by order of the Police Jury to decide whether an ordinance 
aie a tax for works of internal improvement shall be appreved, but the proprietors of landed 
estate in the parish or municipal corporation where the election is held. 


PPEAL from the District Court of St. Martin, A. Voorhies, J. 
Deblane & Fuselier, for plaintiff and appellants. Simon & Gary, for de. 
fendant. 

Couz, J. On the 13th of October, 1852, the Police Jury of the parish of 
St. Martin levied a tax of $103,750 00 on the landed property of the parish, 
payable in five equal installments, according to the assessment roll of the pre- 
ceding year. 

The object of this tax was to subscribe for 4150 shares of the New Orleans, 
Opelousas and Great Western Railroad Company. 

An election was ordered to take place on the 16th of November, 1852, in 
compliance with the Act of 1852 of the Legislature No, 175, p. 128, Acts of 
1852; to ascertain the sense of the voters on whose property the tax was pro- 
posed to be levied. 

Two hundred and sixty-four votes were polled, giving a majority of thirty-six 
yotes in favor of the tax. 

The defendant being sued for the first installment of his tax, contests the 
validity of the election on several grounds ; as we are of opinion that one of 
the alleged informalities is sufficient to render the election null, we will only 
allude to it. 

Said Act, approved March 12th, 1852, is “ An Act providing for the sub- 
scription, by the parishes and municipal corporations of this State, to the stock 
of corporations undertaking works of internal improvement, and for the pay- 
ment and disposal of the stock so subscribed.” 

The 3d section of this Act declares: . 

“That no ordinance passed under the provisions of this Act shall be valid 
or take effect until it shall have been approved and ratified by a majority of 
the voters on whose property the tax is proposed to be levied, at an election to 
be held specially for that purpose, by order of the Police Jury or municipal 
corporation passing the ordinance,” &c, 

The second section declares, that the property on which the tax is to be 
levied is the landed estate situated in the parish or municipal corporation. 

It is clear from these sections, that none are legal voters for a tax of the kind 
under consideration, but the proprietors of landed estate in the parish or muni- 
cipal corporation where the election is held. 

The meaning of the word “ voters,” in the latter part of the third section, 
must be iriterpreted by the definition thereof in the first part of the same 
section, 


Now it is established, that a sufficient number of illegal votes were taken to 
determine the result of the election in favor of the tax, and that. the tax was 
carried by means of said illegal votes, 
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But it is said, that defendant has ratified the election so far as he is 
dividually concerned, but no legal ratification has been shown, even if it wy 
possible for an individual to ratify an election which is null. 

Even if defendant signed the list, which contained the names of those why 
wished to avail themselves of the 13th section of the charter on account of fhe 
said tax, still it is not proved, that he was aware of the illegality of the electiqg 
at the time he signed the same, and his consequent freedom from liability 
account of said railroad tax. 

The Police Jury could not, as argued by plaintiff, ratify the election; i 
illegal, they had no power to ratify it, for none but the legal voters under the 
statute could declare if the tax should be imposed. 

We are of opinion then, that defendant is not liable. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirm 
with costs. 


OR eee 


Setrer, Hype & Mackie v. ALEXANDER Lanory. 


By the “ action of workmen, laborers and servants for the payment of their wages,” which is pr 
scribed by one year under Act 3499, C. C., is meant only the action of such workmen, laborers ani 
servants against their immediate employers who hire them by the day or by the month, anda 
the action of a contrector who undertakes a specific job. 

The action on the contract is not barredd by one year, although the charge is made up partly of te 
items for which they had to pay workmen and material men. 


PPEAL from the District Court of St. Martin, A. Voorhiea, J. 
J. G. Olivier, for plaintiffs. Simon & Gary, for defendant and appel- 
lant.. 

SrorrorD, J. The plaintiffs, keepers of a dock at Algiers, sued the defendant 
owner of the steamboat Pitser Miller, upon an account for $1972 19 for docking 
overhauling and repairing the said steamer, and furnishing materials for said 
work. The defendant sets up a claim for $3000 in reconvention. The Distr 
Judge rendered a judgment in favor of the plaintiffs for $1472, rejecting the 
reconventional demand altogether. The defendant has appealed, and the plain 
tiff in answer thereto prays that the judgment be increased to the amount 
claimed in the petition. 

The defendant insists, that the prescription of one year is applicable to th 
whole account sued upon, and if not to the whole, at least to such portions od 
it as embrace materials furnished for the repair of the vessel. He cites the 
Article 3499 of the Code to support this plea. The construction of this Art 
has been judicially settled. By ‘“ the action of workmen, laborers and servants 
for the payment of their wages,” is meant only the action of such workmen, 


laborers and servants against their immediate employers who hire them by the 
day or by the month, and not the action of a contractor who undertakes 4 
specific job, and it is immaterial whether the price of the job be fixed by cm 
tract or left for adjustment upon a quantum meruit. Gallaspy v. Livingston, 
5 An, 671. And by the action “for the supply of wood and other thing 
necessary for the construction, equipment and provisioning of ships and other 





the pa 
vessel 
Harr 
under 
their | 
price 
contri 
made 
mate! 
of the 
and t 
barre 


delay 
Pitse 
withi 
the 
she ¥ 
be al 
quen 
this 


time 
the | 
bill, 


we 4 


pell 
bein 









isin 


e Why 
of the 


ty 


the 


BRPRrRrTitse FF £ 


se ee lUhTTCChOChUCMRR FP TF KF TS a, 





OPELOUSAS, AUGUST, 1857. 


vessels,” is meant the action of the sellers of the raw materials only, against 
the parties who buy directly from them whether they be the owners of the 
vessel or undertakers for repairs. This was directly decided in the case of 
Harrod v. Woodruff, 8 Rob., 336, where it was held, that shipwrights who 
undertake to build or repair a vessel are neither workmen or laborers claiming 
their wages, hor are they furnishers of wood or other materials claiming the 
price thereof. They themselves hire workmen and buy materials. Their own 
contract is to doa job. Their remuneration for this is an entire charge, although 
made up partly of the items for which they have had to pay workmen and 
material men ; but the action of the contract is not barred by one year—that 
of the workmen against their immediate employer for daily or monthly wages 
and that of material men against their immediate builders for the price, is 
barred by that term. 

The demand for damages pleaded in reconvention grows out of an alleged 
delay on the part of the plaintiffs in performing their contract to repair the 
Pitser Miller. But there was no contract that the work should be finished 
within a limited time. It appears, that a day was fixed for putting the boat in 
the dock, and that although she was ready, four or five days elapsed before 
she was docked. The expenses for keeping the boat there for that time would 
be all the damages that could be allowed. It does not appear that the subse- 
quent grounding of the boat in the Atchafalaya was the proximate result of 
this delay in docking her. Such damages are too remote and conjectural to 
be considered even had there been a contract to repair the boat by a certain 
time. The expenses for the delay actually proven do not exceed $150. As 
the District Judge allowed a deduction of $500 for overcharges in the plaintiffs’ 
bill, a deduction which, under the evidence, seems to us extremely liberal, 
we are not disposed to interfere with the judgment. 

The appellant certainly has not sufficient reason to complain; and the ap- 
pellees’ prayer for an amendment in his favor must also be refused, there not 
being a manifest error to his prejudice. 


Judgment affirmed. 


Frances E. Lawrence anp Huspanp v J. Burris. 


The husband is a necessary party to an appeal taken from a judgment in favor of his wife, and if 
his name is omitted in the appeal bond, when the appeal is granted, as if on motion in open 
court, the appeal will be dismissed. 


nga from the District Court of the parish of St. Mary, A. Voorhies, J. 
J. G. Olivier, for plaintiffs. 7. H. Lewis, J. A. McClarty, for defen- 
dant and appellant. 

Sporrorp, J. Frances E. Brashear, wife of Henry E. Lawrence, “autho- 
rized, assisted and joined by her said husband,” alleging herself to be the 
owner of a certain tract of land upon the Bayou Beeuf, in the parish of St. 
Mary, brought suit against the defendant, as the possessor of an adjoining 
tract, to fix the boundary line between the two co-terminous estates, and to 
recover damages for alleged trespasses. 
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The defendant answered, denying the trespasses, avering that the land 
which the plaintiff says he had encroached, was his, and in case of eviction 
her, claiming a large sum against her for the value of his improvements 

A survey was had, and there was a judgment in favor of the Plaintiff, fi, 
ing the limits in accordance with her prayer, and adversely to the Pretensiong 
of the defendant. 

The defendant appealed. He gave an appeal bond only in favor of Mn 
Lawrence, and not in favor of her husband. 

Mrs. Lawrence, authorized by her husband for this special PUrpose, no 
moves to dismiss the appeal, because the defendant has not made her said 
husband a party to the appeal. 

He is a necessary party. No valid judgment could be rendered against her 
even in a matter pertaining to her separate interest, without his presence fy 
assist her. 

In this case, the appeal bond is the only test of the question, whether th 
defendant has made him a party to the appeal. For the order of appeal was 
granted in chambers, pursuant to the following consent authorizing the Tudge 
to decide the case in chambers: “Either party shall have the right to appeal 
from said judgment, as if moved for in open court, on furnishing the bond 
and security for the amount which shall be fixed to the order to be granted by 
the Judge presiding. Waiving the necessity of petition and citation of ap. 
peal,” 

In a case of this kind, it has been held that the parties mentioned in the ap- 
peal bond are alone parties to the appeal. Robert v. Ride, 11 An. 410; se 
also Hewson v. Creswell, 10 An. 232. 

In Lanoue v. Reed, 7 La. 113, the appeal was dismissed for the following 
reasons, assigned by Mathews, J. ‘“ The suit is brought against an executor 
and a testamentary heir; the latter being a married woman, was sued together 
with her husband. He is not cited in the appeal, which ought to have been 
done, he being a party to the suit necessarily made so, to protect the interat 
of his wife.” 

In Wells v. Scott’s Executriz, 10 La. 401, asimilar ruling was made. It 
was objected then that the wife was before the court merely as executrix and 
might well appear without the assistance of her husband. The court remarked 
that “the 118th Article of the Code of Practice provides, that in all suits for 
a cause of action relative to the wife’s separate interest, both husband and 
wife must be parties. In this case, the husband was a party below, and the 
judgment is in favor of the executrix for a balance on her account of adminis 
tration. The balance thus decreed to her evidently does not belong to the 
estate, and consequently not to the executrix in that capacity, but personally. 
The judgment became her property, and when the appellants seek to avoid it, 
her husband must be joined with her.” 

The appeal being granted, as if on motion in open court, the only mode i 
which the appellant could manifest an intention to bring Mr. Lawrence before 
the appellate court, was by giving an appeal bond in his favor as well asin 
favor of his wife. 


Appeal dismissed, 
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B. C. Crow v. Saran Watkins’ Herrs. 


A judgment cannot be enjoined by a plea in compensation founded on notes of the plaintiff held by 
defendant before the judgment enjoined was rendered, 
In the absence of proof it will be presumed that the notes were acquired before their maturity. 


PPEAL from the District Court of Lafayette, Dupré J. 

M. E. Gomel, for plaintiff and appellant. D. O. Bryan, J. M. Porter 
and J. W. Walker, for defendants.. 

Sporrorp, J. Both parties complain of the judgment in this case, but we 
think both should be satisfied. 

It is clear, that the credit for $195, claimed by the plaintiff in injunction 
without a certain date, was embraced in the schedule of credits marked A, as 
having been paid,—$95 on the 15th May, 1846, and $100 on the 26th May, 
1846. As that schedule includes the $700 paid by the draft on John Hall, 
dated March 10th, 1849, it must have been executed after the reecipt of March 
14th, 1849, at the bottom of which the memoranda relative to the $195 appears. 
That memorandum is presumed to bear the date of the receipt above it, and 
there was as much reason to inelude the $195 in schedule A as the $700. 

There was no error in rejecting the plaintiff’s pleas in compensation, founded 
upon the notes of A. J. Porter and A. Campbell, and upon the account for 
professional services rendered in 1843. The claims were prescribed, and pre- 
scription was pleaded by those of the defendants in injunction who were in- 
terested. 

The case of Riddell v. Gormley, 4 An., 140, does not apply to this, for 
here compensation is pleaded by way of exception, and it cannot be pretended 
that it took place by operation of law. If the plaintiff held the notes before 
the judgment enjoined was rendered he should have pleaded them there and 
then, and cannot enjoin now to compensate them. In the absence of proof he 
is presumed to have acquired them before maturity. 

The District Judge did not err in placing his estimate of the value of the 
services rendered in the suit of Rice v. Campbell at $75, the mean between 
the two extremes mentioned in the statement of facts. 

As to the answer of the defendants to the appeal it suffices to observe, that 
they were correctly condemned to pay the costs below, and that the prayer of 
Martha 0. Porter, for damages, was rightfully refused, since the defendants 
brought about the necessity for the injunction, by issuing an execution for the 
whole of a judgment, about half of which, by their own admissions, had 
been discharged. No credits appear to have been allowed the plaintiff which 
are not justified by the evidence. 

Judgment affirmed. 


SUPREME COURT OF LOUISIANA, 


Epuunp P. Dwicut v. Drury Mason et al. 


Where the garnishee in an attachment suit has in his answers acknowledged to be in POSSession of 
property belonging to the defendant, it is not necessary there should be a seizure by the Sheriff ip 
support the attachment. 


PPEAL from the District Court of St. Mary, A. Voorhies, J. 
i J. W. Walker, for plaintiff and appellant. 7. Gibbon, for defendaniy 

Bucuanay, J. This suit was commenced by attachment against two absent 
defendants, Drury Mason and Delila Mason. 

One of the defendants, Delila Mason, having died since the commencement 
of this suit, her estate was administered upon in the parish of St. Mary (wher 
this suit was pending,) and her administrator, Charles R. Muggah, who bai 
already been cited, as garnishee, under the attachment herein, was cited aney 
in his administrative capacity, and filed an answer in said capacity upon the 
merits, to wit: the general issue. The curator ad hoc appointed by the court 
to represent the other defendant, Drury Mason, also filed in his name a gener] 
denial. 

Upon these issues the parties went to trial, and judgment was rendered in 
favor of plaintiff. But upon the motion of the administrator of the one de 
fendant, and of the curator ad hoc of the other, a new. trial was granted and 
the court below gave judgment of nonsuit, as to both defendants, on the ground 
that the Sheriff had not made a seizure of the property of defendant, which 
the answers of the garnishee, Charles R. Muggah, acknowledged to be in his 
hands. 

We think the court erred. The garnishee’s answers to interrogatories were 
filed on the 11th July, 1853, and acknowledged the possession of slaves which 
had been adjudged to belong to Drury and Delila Mason. The record of the 
suit in which those slaves had been so adjudged the property of defendants, is 
in evidence, and identifies the slaves referred to in the answers of the garnishee, 
The estate of Delila Mason is in court, independently of the attachment, by 
the answer of the administrator, filed on the 10th July, 1855. The fact of an 
administration, sufficiently demonstrates the existence of assets within the 

jurisdiction of the court; and the curator ad hoc of the other absent defendant 
Drury Mason, was fully authorized by this state of facts to join issue as he did 
upon the 9th April, 1857. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed ; that the cause be remanded to be proceeded in according 
to law, and that the appellees pay the costs of appeal. 
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Wiuram Rocuet, Tutor, v. Davin Berwick. 


The redhibitory action cannot be maintained by the purchaser of a slave at auction where it appears 
that he was told by the auctioneer in answer to his own question, that the sale was made without 
any guarantee except of title, and that for a considerable time before he gave his notes in com- 
pliance with the adjudication he was aware of the extent, if any, to which the value of the slave 
was impaired by the alleged malady. 

m this a waiver of any objection to the purchase on the ground of unsoundness will be inferred, 


Fro’ 
PPEAL from the District Court of St. Mary, A. Voorhies, J. 

A J. G. & A. Olivier, for plaintiff. J A. MeClarty, for defendant and 

appellant 

Bucuanay, J. The slave William was sold on the 19th March, 1855, at a 
probate sale of the estates of Mary Dell and Matthew Rogers, and was ad- 
judicated to defendant for the price of eight hundred dollars, payable in his 
notes at 1, 2,3 and 4 years. The auctioneer proclaimed on the stand, in 
answer to a question put to him by defendant himself, as one of the witnesses 
thinks, that the sale was made without any guarantee, except of title. It is 
argued for defendant, that this announcement was not binding upon the bidders 
at the sale. In support of this position the case of Nott v. Oakey; 19th La. 
Rep., 18, is quoted. But in that case there was an alteration of the terms of 
sale, by the announcement from the auctioneer’s stand of a condition different 
from and contrary to those which were contained in the advertisement of sale. 
Whereas, in the present case there was no such alteration. 

It is admitted, that in the advertisement 9f this sale nothing was said about 
guarantee. 

Upon the merits, it is not proved to our satisfaction that the redhibitory 
malady complained of existed before the sale. A witness who had charge of 
the slave as overseer of the plantation, for many years before and up to the 
time of the sale, swears that he always considered him a good, sound able- 
bodied negro. 

We have the further circumstance in favor of plaintiff’s claim, that the de- 
fendant was fully aware of the extent, if any, to which the value of the slave 
was impaired by the alleged malady, shortly after the sale, and a considerable 
time (say three weeks) before he gave his notes in compliance with the terms 
of adjudication. We infer from this a waiver of any objection to the purchase 
on the ground of unsoundness. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 






SUPREME COURT OF LOUISIANA, 


Succession or H. Vatansart—Opposition of P. J. Payy. 


On the removal to this State of French subjects, who were married and resided long after thelp 
marriage in France, a tacit mortgage in favor of the wife for preéxisting claims against her hy, 
band, originating during their residence in France, does not attach to the immovables Acquired by 
her husband after his arrival here. 


PPEAL from the District Court of St. Landry, Martel, J. 
4k J. G. Olivier and E. H. Martin, for appellant. Swayze & Moore, for ap. 
pellee. 

Sporrorp, J. Lucile Lemoine, widow of Henri Valansart, and one of the 
appellees in this case, has moved to dismiss the appeal. 

Her motion came too late. The day before it was made, she had filed a 
answer to the merits praying an amendment of the judgment in her fayop 
This was a waiver of all informalities in bringing up the appeal. Shall y 
Banks, 8 Rob. 170; Dunbar vy. Owens, 10 Rob. 140; Carmichael vy. Armor, | 
Rob. 197; Gayoso v. Garcia, 1 N. 8. 827; Duncan’s Executors v. Poydrai 
Executors, 4 N. 8. 860; Barkham vy. Livingston, 11 An. 604. 

It is true, this court will notice ex officio the absence of essential parties 
which would render it impossible to interfere with the judgment appealed 
from without affecting prejudicially the rights of such parties. But in this 
case, we observe that the only controversy is, whether the claim of Zucik 
Lemoine, widow of Henri Valansart, for the sum of fifty-two thousand nine 
hundred (52,900) francs, with a legal or tacit mortgage on all the property of 
said Valansart, deceased, in preference to all other persons, with five per cent 
interest from the month of October, 1853, shall be displaced by the acknow- 
ledged mortgage claims of P. J. Pary, for some $27,566, besides interest, 
which have been placed upon the tableau and allowed by the judgmentas 
next in rank to the widow's claim. The opposition to the small claim of 
Urbain is abandoned; and Louis Chaudet, the administrator of the succes 
avy, is a party before us. We can, there 
fore, settle the controversy between the widow of Valansart and the oppe 


sion, whose tableau is opposed by F 


nent of Pary, without disturbing, in any degree, the rights of other parties 

Henri Valansart and Lucile Lemoine were married in France, their domieil 
of origin, in 1835. Just before the marriage was solemnized, they entered 
into a marriage contract, by which it appears that the wife brought to her 
husband a dowry of thirty-five thousand francs. Both spouses continued to 
live in Frence, where Valansart appears to have been extensively engaged im 
business as a miller and flour merchant, until the year 1548, when he came t 
this country. In February, 1849, he entered into a planting partnership with 
the appellant, P. J. Pary. Valansart contributed $6,900 to the enterprise, 
and the titles to the lands were taken in his name. The act of partnership 
being sous-seing privé, Pary contributed an equal amount. The plantation 
was situated in the parish of St. Landry. The partnership became largely 
indebted to their commission merchants, P. J. Pary & Co. and Pavy, Lobit 4 
Co. ; the balance due in May, 1852, being $60,352 34. Half of this debt was 
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due by each partner, to wit, $30,176 17. At the same time Pavy, Lobit & ones, - 
- Go. owed Valansart, on his individual account with them, $5,823 17. Deduct- 

ing that from his half of the partnership debt, left him indebted to Pavy, Lo- 

pit & Co. in the sum of $24,353 10. 

It seems that Pavy paid this sum for Valansart, and Susie became his 
creditor for the amount. He also paid for him a further sum of $3,213, all of 
which was acknowledged, in writing, by Valansart, who gave his notes to 
Pavy, dated in June, 1852, one for $12,000, and the other for the sum of 
$12,353, and a third note, dated in January, 1853, for $3,213; all bearing in- 
terest from specified dates. On the 14th of March, 1858, Valansart and Pavy 
executed a recognitive act in authentic form, acknowledging each other’s title 
to an undivided half of the property belonging to the “* Valansart plantation ;” 
in this act the indebtedness of Valansart to Pavy for the three above de- 
scribed notes, was acknowledged, and to secure the same, the former specially 
mortgaged to the latter his undivided half of the plantation and its dependen- 
cies, together with the thirty-five slaves thereon. The notes were paraphed 
and identified with the notarial act aforesaid, which was duly recorded in the 
alienation and mortgage books of the Recorder's office for the parish of St. 
Landry, on the 24th March, 1853. 

Late in 1849, Mrs. Valansart, left her home in France, and came to the 
United States. She joined her husband at the plantation in St. Landry, in 
the latter part of 1850, or the early part of 1851. Both spouses continued to 
reside here until the death of Henri Valansart, in October, 1853. 

Upon the opening of his succession, Mrs. Valansart advanced her claim for 
$55,900 francs, with a tacit mortgage upon all the property of her husband. 
No evidence of this indebtedness ever existed upon the public records of this 
State previously. 

The only controversy to be settled is, whether she has this tacit mortgage 
overriding the acknowledged conventional mortgage of P. J. Pavy. 

The view we take of the case renders it unnecessary to discuss the questions 
which have been mooted by counsel concerning subrogation and novation. 

For we find that of the sum claimed by Mrs. Valsnsart (widow), thirty- 
five thousand francs are claimed for the restitution of her dowry. This is 
proven to have been paid into the hands of her husband in France, within a 
few weeks after their marriage. Ten thousand five hundred francs are claimed 
for money loaned to Henri Valansart in France, by her father, to whose suc- 
cession she has accounted for it since the death of her husband here; and ten 
thousand four hundred francs are claimed as having been paid by her father 
and mother in France for Valansart upon certain contracts made by him 
there, before he departed for the United States, and for which she has ac- 
counted in the same manner. 

She also avers that on the 8th January, 1852, she ob‘ained a judgment 
against her huSband for all these sums, at Paris, in France. 

One of her witnesses testifies, that all the sums received by Valansart for 
the dowry of his wife, and in the way of loans from his father-in-law, were 
employed in his business as a flour merchant in France, 

The case, therefore, resolves itself into the inquiry, whether, on the remo- 
val to this State of French subjects who were married and resided long after 
their marriage in France, a tacit mortgage in favor of the wife for preéxisting 
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SUPREME COURT OF LOUISIANA, 


claims against her husband, originating during their residence in 
taches to the immovables acquired by her husband after his arrival here, . 

The question has twice been brought before this tribunal and twice svn 
in the negative. We, therefore, consider the jurisprudence of Louisiana 
on this point as settled. = 

In Prats v. His Creditors, 2 Rob. 508, our predecessors declared, that Mat 
ter an attentive examination of the provisions of our Code, which establish 
mortgages in favor of minors and married women, we have come to the con. 
clusion that such mortgages, at least so far as they are tacit and exist Without 
being recorded, were intended to be confined to persons who marry in this 
State, or receive their appointments as tutors from our courts, or who, afte 
marrying or receiving such appointments abroad, come to reside here; and 
that, in the latter case, such tacit mortgages exist only for sums received sing 
their removal into this State.” 

In Stewart v. His Creditors, decided at New Orleans in February last, the 
case of Prats v. His Creditors was affirmed. On that occasion we remarked, 
that “from a review of the various Articles of the Codeon the subject of legal 
mortgages, it appears to us that they point conclusively not only to the sup- 
posed residence in the State of the party whose property is sought to be sub 
jected to their operation, but to the security of a debt originating in th 
State.” 

Both of the cases above cited were analogous to this, in that the law of the 
country where the wife’s claim originated, was similar to our own, with respect 
to the tacit mortgage reserved to her for the restitution of her dotal affects, 
and the reimbursement of her paraphernal property alienated by her hus 





band. 

It is true, these laws are to be classed among real statutes, and as such they 
have no extra-territorial operation. The law of France can confer no mort- 
gage or privilege upon property situate in Louisiana, The fact that the ap. 
pellee has a mortgage for restitution on the property of her husband there, in 
no wise betters her condition here. To our own law alone, must she look for 
a mortgage claim upon property here; and if our Code, by its provisions, 
gives her such a mortgage as she claims, then it must give a similar retroac- 
tive relief to all wives who may immigrate to Louisiana, with dotal or para- 
phernal claims against their husbands originating abroad, whether the law of 
the domicil where the debts were contracted, secured them by a mortgage 
upon the property of the husband or not. 

We cannot give such a sweeping extension to the doctrine of latent mort- 
gages, to the detriment of our own citizens. 

It is, therefore, ordered and decreed, that the judgment of the District Court, 
so far as it overrules the opposition of P. J. Pavy, to the allowance of the 
claim of Lucile Lamoine, widow of Henri Valansart, against the succession 
of her said husband, as a claim with a legal or tacit mortgage on all the pro 
perty of the said deceased, in preference to all other persons, be avoided and 
reversed. It is further ordered, adjudged and decreed, that the said claim of 
Lucile Lemoine, for the sum of (52,900) fifty-two thousand nine hundred 
francs, be reduced to the rank of an ordinary claim against the succession of 
her said husband, and that no mortgage or privilege be allowed therefor, and 
that the tableau of distribution be reformed in this respect. It is further 
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ordered, that the judgment, in other respects, be affirmed ; the costs of the Ss 
opposition of P. J. Pavy, in both courts, to be paid by the succession. 
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ON A RE-HEARING. 


Sporrorp, J. ‘The point made in the application for a re-hearing, although 
not presented in the original argument, was not overlooked by the court. 

But we thought, and still think, that the moneys paid by Mrs. Valansart’s 
father for the debts of Henri Valansart in France, after he came to Louisiana, 
did not constitute valid claims in her favor against her husband, if at all, at 
any rate, until she had collated for them to her father’s succession, and thus 
assumed the payment of them out of her own funds. But this settlement did 
not take place until after the rights of the opponent, Pavy, as a mortgage 
creditor of Henri Valansart were irrevocably fixed. 

Re-hearing refused. 


FFSRBRF FREES ES 


Cuartes H. Beaucnamp v. Cnacuerk, Sheriff, et al. 


The principles settled in the case of Smith v. McMicken, 8 An. 821, reaffirmed. A judgment be- 
longing to a partnership in a steamboat, is not liable to seizure under executions issued on a judg- 
ment against the individual members of the partnership. 


FFAS 


PPEAL from the District Court of St. Landry, Martel, J. 

J. E. King, for plaintiff and appellant. 7. H. Lewis and Porter, for de- 
fendant. 

Becuanan, J. Plaintiff appears in this cause, as the transferree of a judg- 
ment obtained jointly by three persons, named Thomas C. Anderson, Cyrus 
| Thompson, and Thomas M. Anderson, and enjoins the seizure of said judgment 
made in execution of two judgments against Thomas C. Anderson and Thomas 
M. Anderson in solido, and of three judgments against Thomas C. Anderson 
solely. 

The evidence shows that the two Andersons and Thompson had all of them 

an interest in the judgment seized, at the time of the transfer made by them 
to plaintiff; said judgment being an asset of a partnership in a steamboat, 
which partnership is in course of liquidation. 
t- The record furnishes no proof of notice to the judgment debtor, of the 
transfer of the judgment, as required by Article 2613 of the Civil Code. But, 
as it was observed by Mr. Justice Slidell in delivering the opinion of the court 
in the analogous case of Smith v. McMicken, 3 An. 321, there is a question 
which stands before the question of notice, and overshadows it. That ques- 
tion is, whether the seizures made by the defendants were lawful? Whether 
upon execution against two, and against one, of the members of a partner- 
ship composed of three persons, the defendants herein could seize a judgment 
belonging to the partnership. For the reasons given in the case cited, these 
seizures must be held to be bad. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that the injunction herein be perpetuated; defendants Y 
and appellees paying costs in both courts. 
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SUPREME COURT OF LOUISIANA, 


Tuertet & Baron v. Encar E. Voorntes. 


When the husband mortgaged the separate property of his wife to secure a debt due by himself, ang 
the wife appeared in the act and made a formal renunciation of all her rights, it was held that the 
act was not binding on the wife. 


A PPEAL from the District Court of the parish of Lafayette, Dupré, J. 
IX EB. Simon, sen. & L. J. Gary, for plaintiffs and appellants. Deblane & 
Fusilier and C. H. Mouton, for appellee. 

SporrorD, J. Luzeide Martin, wife of Edgar £. Voorhies, received from 
her mother and natural tutrix the slaves Portalis and Bruno as a part of her 
paraphernal estate. 

Afterwards, her husband, Voorhies, being indebted personally to the plain. 
tiffs, Theriet & Baron, in the sum of $800 76, gave his notes for the amount, 
to secure which he executed an authentic act of mortgage in their favor upm 
the slaves aforesaid. His wife, Huzeide Martin, appeared in the act andd& 
clared “qu'elle veut et entend consentir a cette hypotheque, et renoncer é tom 
droits d hypothéque légale et autre, qwelle a ou peut avoir sur les esclaves Pop. 
talis et Bruno, objet du dit contrat.” The notary detailed in the act the 
several mortgage rights which she renounced, and explained the same to her 
out of the presence of her husband, pursuant to the Act of March 27th, 1835, 
(p. 153), the second section of which has been reénacted in 1855 and may be 
found in the Revised Statutes, p. 561, ses. 5. 

After the maturity of the notes given by Voorhies, the plaintiffs procured 
an order of seizure and sale against the slaves thus mortgaged. Mrs. Voorhie 
enjoined the seizure and sdle upon the ground, that the slaves being her para- 
phernal property, had not been legally mortgaged and could not be sold for the 
separate debt of her husband. The District Judge maintained the injunction, 
and the plaintiffs in the order of seizure and sale have appealed. 

It is conceded that the slaves were the separate property of the wife; but 
the appellants contend that, under the Act of 1835, she could validly renounce 
her title to them, and that she did so; they further contend that, by suffering 
them to be mortgaged for her husband’s debt, she did not contravene the pro 
vision of Article 2412 of the Code, because she did not bind herself for he 
husband’s debt, but only her property. 

The Act of March 27th, 1835, refers not to transfers or mortgages of the 
wife’s own property, but provides for a renunciation of the hypothecary rights 
of the wife upon the property of the husband. These she is empowered tore 
nounce by pursuing the formalities prescribed in that statute. But that lw 
gave her no greater or other powers than she had before with respect to the 
alienation or encumbrance of her own lands and slaves. 

It does not clearly appear in this case that the wife renounced or intended 
to renounce her own absolute title to her paraphernal slaves ; but if thead 
may be thus construed, still the question recurs, was it a lawful act? Cana 
wife legally hypothecate her separate property to secure an individual debt of 
her husband? When properly authorized, and for proper purposes, she maj 

sell her paraphernal estate, and that is all that appears to be implied in the 
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opinion of the court in Delacroiz v. Nolan, 7 An., 682, cited on behalf of the = 
t. VoorHizs 

But it was expressly held in Curry v. Brown, 12 Rob., 82, that a contract 
by which the wife binds her property as a security for her husband’s debt is as 
much within the prohibition of Art. 2412, as a contract by which she binds 
Ch herself personally. Indeed, all useful protection for married women would be 
the gone if the refined distinction contended for by the appellants’ counsel were to 
be adopted by the court, and it were to be held that the wife may devote all 
her property without restraint to the use of her husband, so long as she does 
not sign a personal obligation for his debts. It is the uniform practice of this 
court to look through all the disguises in which men may shroud their business 
dealings, and to prevent, so far as possible, the property of the wife from being 
sacrificed for the debts of her husband, from which she derives no benefit. 
Pascal v. Sauvinet, 1 An. 428; Erwin y. MeCalop, 5 An., 173; Provost v. 
Provost, 5 An., 572, It was held in McIntosh v. Smith, 2 An., 756, that a wife 
who had stood by and seen her property sold to pay her husband's debts, was 
not estopped from bringing an action to reclaim it. The legal presumption of 
marital influence relieves a married woman, in some cases, from what might 
otherwise be a just imputation of fraud. 

Judgment affirmed. 

Vooxntes, J., recused himself in this case, on account of relationship to one 
of the parties. 
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The legal presu:aption, that the husband of the mother is the father of all children conceived during 
the marriage, can only be rebutted in the mode and within the time prescribed by law. 

The right to disavow or repudiate a child born under the protection of the legal presumption, is 
peculiar to the father and can be exercised only by him or his heirs within a given time ani in 
certain cases; and if the father renounces the right expressly or tacitly, it is extinguished and can 
never more be exercised by any one. 

The disavowal by the father must be made in a judicial proceeding, an action to which the child is 
@ necessary party. If the father has never legally contested the legitimacy of a child born in 
lawful wedlock, mere oral and ex parte declarations of the father, or his wife, or of the child whose 
claim is contested, touching the legitimacy, cannot be received as evidence. 

The penalty of ten per cent. interest upon the funds in hand, for a failure by an administrator to 
render an annual account, can only be enforced when accompanied by a proceeding to remove 
the administrator. 
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PPEAL from the District Court of St. Landry, Martel, J. 

T. H. Lewis & Porter, for plaintiffs and appellants. J. 7. Morrogh, for 
defendant. 
1 Sporrorp, J. Tapley Déjol and his wife, Sarah Johnson, were free people 
of color, residing in Louisiana. TZapley Déjol died, leaving a small estate, of 
which one Neyland was appointed administrator in the year 1852. Neyland 
[ having died, the present defendant, Edmond Johnson, was appointed adminis- 
trator of the succession of Déjol, which was still unsettled, in the parish of 
St. Landry. 
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The present plaintiffs, alleging themselves to b: the only legitimate aa 
and heirs of Zapley Déjol, on the 8th of August, 1856, filed a petition <4 


upon the administrator, Johnson, to file an account and to pay over the funds 
of the succession to them, with ten per cent. interest from the date when he 


was bound to render his annual accounts. 

In response to this call, the administrator filed an account and with it & pre 
posed tableau of distribution among the heirs of Tapley Déjol, whom he men. 
tions by name as six in number. 

The plaintiffs opposed two items only of the account, to wit: the sum of 
$120, alleged to have been paid Edward Johnson for horse-feed, and the item 
of $612 55 paid Dr. A. G. Thornton for a medical bill of the deceased, They 
specially opposed the distribution suggested by the administrator, upon th 
ground that three of the alleged heirs, to wit, Patrick Déjol (alias Tohnaon), 
Murvin Déjol (alias Gay), and Mathilda Déjol (alias Gay) were not childrp 
and heirs of Zupley Déjol deceased, but were adulterous bastards born of ther 
mother at a time when she was the lawful wife of Tapley Déjol, of an illigt 
connection with other persons. 

Both oppositions were overruled and the account and tableau homologated 

The opponents have appealed. 

The item for horse-feed seems to be established by adequate proof. 

The large medical bill is not justified by the evidence. There is no detailed 
account of items. Two or three visits to the parish of Calcasieu, about forty 
miles from Dr. Thornton’s residence in Flat Town, and constant attention t 
the deceased for a fortnight in his own house, whither Déjol was removed before 
his death, together with the furnishing of medecines, are all the services spe 
cifically proved. It is true a witness states that the doctor attended the 
deceased for six or eight months before his death. The disease was also a loath- 
some one. But the opinion of this witness, that the bill was a just and correct 
one, cannot supply the lack of data to support such an opinion. Upon a sur. 
vey of the evidence we are satisfied that $300 would be a liberal allowance for 
the services as proven, and the item charged as paid to Dr. Thornton must be 
reduced to that sum. 

The appellant’s counsel states, in his written argument of the cause, that he 
pleads the prescription of one and three years to these two items. But as we 
find no such plea filed in the Kecord, we cannot consider it. A brief of counsel 
forms no part of the pleadings in a cause. 

On the opposition to the proposed distribution, the judgment was clearly 
correct. The appellants offered witnesses to traduce the character of their own 
mother by showing that she abandoned her husband, their father, and lived s 
remote from him when she conceived the children whose claims they oppose, 
that cohabitation with him was physically impossible; they also offered to 
show that these children were adulterous bastards alleged to be such by their 
father and openly acknowledged to be such by their mother ; all of which et 
dence was rejected by the court, on the ground that the father bad never 
legally contested the legitimacy of these children, as required by tke Article 
210 of the Civil Code, and that the delay for doing so had expired before his 
death, so that his heirs were by the Article 211 debarred from raising the com 
troversy now. 

The appellant excepted to the ruling of the court, and now contends that the 
cause should be remanded for the reception of this parol evidence. The Article 
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laa the Code embodies the maxim pater est quem nuptie demonstrant ; 
«the law considers the husband of the mother as the father of all children 
conceived during the marriage.” The legal presumption can only be rebutted 
in the mode and within the time prescribed by law. “The right to disavow 
and repudiate a child born under the protection of the legal presumption is 

‘ar to the father and can be exercised only by him, or his heirs, within a 
en time, and in certain cases. If the father renounces the right expressly 


ee 


iv 
- tacitly, it is extinguished and can never more be exercised by any one.*** 
The right to disavow (action en désaveu) is entirely distinct and different from 


that which all parties, whose interest may be affected, have to contest the 
legitimacy of one in whose favor the legal presumption does not exist (contesta- 
tion de légitimité).” Eloi v. Mader, 1 Rob., 584. 

“Jn all the cases above enumerated, where the presumption of paternity 
ceases, the father, if he intends to dispute the legitimacy ot the child (s’i/ ceut 
riclamer contre la légitimité) must do it within one month, if he be in the 
place where the child is born, or within two months after his return, if he be 
absent at that time, or within two months after the discovery of the fraud, if 
the birth of the child was concealed from him, or he shall be barred from 
making any objection to the legitimacy of such child (et @ défaut de faire la 
réclamation dans ces délais, le pére y sera déclaré non recevable). C. C., 210. 

“Ifthe husband die without having made such objection (avant d’ avoir fait 
sa réclamation), but before the expiration of the time directed by law, two 
months shall be granted to his heirs to contest the legitimacy of the child, to 
be counted from the time when the said child has taken possession of the estate 
of the husband, or when the heirs shall have been disturbed by the child in 
their possession thereof.” C. C., 211. 

It was held in Zate v. Penne, 7 N. S., 553, to be a perfectly well established 
principle, that ‘‘a child born during marriage cannot have its condition affected 
by the declaration of one or both of the spouses.” 

And in the case of Vernon v. Vernon’s Heirs, 6 An., 245, where the Banbury 
Peerage case was held to be the rule as to the condition of the plaintiff, which 
was fixed by the law in force in South Carolina, it was remarked by the court 
that, under our laws (Code, 209, 210, 211), the defendants would not be per- 
mitted to question the legitimacy of the plaintiff, although he was never 
acknowledged by the husband of his mother to be a legitimate son. See also 
2 Toullier, Nos. 831 et seq. 858 et seq. The reason was that he had not con- 
tested the legitimacy of this son in the manner and time pointed out by the 
Code. Our Article 210 is taken substantially, and Article 211 literally, fiom 
the Napoleon Code—Articles 316 and 317. It has uniformly been considered 
that the mode of disavowal prescribed by the latter Articles of the French 
Code, was, by a judicial proceeding or action to which the child was a neces- 
sary party either in person or by the intervention of a tutor ad hoe appointed 
by afamily meeting. Le désaveu doit étre formé devant les tribunauz civils, 
dans les formes ordinaires,” 2 Toullier, No. 842. “Le désaveu eat une action 
qui tend a dépouiller un enfant de la qualité de fils ou Jille légitime, que lui 
donnait injustement la présomption légale. Cette action appartient au mari ; 
elle appartient aussi @ ses héritiers, mais seulement dans deux cas déterminés,” 
317, 425. Rogron C. N. 312. “ Le désaveu est (action par laquelle on pré- 
fend qu'un enfant, congu ou tout au moins né dans le mariage, n'est pas le Jils 
du mari de sa mére ; ¢ ext tout simplement la dénégation svpic1atre de la pater- 
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nité du mari. La contestation de légitimité est [action par laquelle on 
qu'un enfant n'est pas légitime, pour une cause quelconque.” 2 Marcadé, No ip 

There is no reason to suppose that the framers of our Code intended that the 
disavowal should be made in any mode less solemn, public and imperishable 2 
than a judicial proceeding. The terms of the Articles 210 and 21] 
above indicate a legal contestation; “if he intends to dispute the legitj 
(sil veut réclamer contre la légitimité), or “to contest the legitimacy gy 
phrases which mean something more than a mere oral and ez parte declaratign 
The Article 318 of the Napoleon Code is omitted in our Code. “Tout agp 
extra-judiciaire contenant le désaveu de la part du mari ou de ses héritiers, eq 
comme non-avenu s’il n’est pas suivi, dans le délai d’un mois, d'une actiong 
justice, dirigée contre un tuteur ad hoe donné 4 l'enfant, et en présence deg 
mére.” 

But the last clause of Article 210, ‘tor he shall be barred from making any 
objection to the legitimacy of such child” (et @ défaut de faire la réclamati_ 
dans ces délais, le pére y sera déclaré non recevable), has been added to the om: 
responding Article of the Napoleon Code (Art. 316) by which it is apparent 
that the extension of one month for bringing the action, which might be gaingj 
under the latter Code by an extra-judicial disavowal of the child, was ng 
intended to be retained in Louisiana. 

There was therefore no error in refusing to hear parol evidence of the ded 
rations of Déjol or his wife, or of the children whose claims are contested 
touching their legitimacy. 

As to the prayer for ten per gent. interest upon the funds in hand fors 
failure to render an annual account, it suffices to remark that this is not a pm 
ceeding to remove the administrator, and that the former penalty has been held 
to be an accompaniment of the latter under the statute of 1837 reénactedin 
1855. Rev. Stat., p. 3, sec. 4; Thomas v. Bougeat, 1 Rob., 406; Succession of 
Desorme, 10 Rob., 480. 

It is, therefore, ordered, that the judgment appealed from, so far as it over 
rules the opposition to the item of $612 55, charged as having been paid by the 
administrator to Dr. A. G. Thornton for medical services, be avoided and 
reversec ; and it is further ordered, that the sum allowed for said item be 
reduced to $300; it is also ordered and decreed, that as thus reduced and 
amended, the judgment homologating the said account be affirmed; and itis 
further ordered, that the judgment homologating the tableau of distribution be 
so amended as to fix the sum to be equally distributed among the heirs named 
in the tableau at five thousand two hundred and sixty-six dollars and 42 cents 
($5,266 42), or eight hundred and seventy-seven dollars and seventy-three 
cents and two-thirds each; and it is further ordered, that the judgment home 
logating the administrator’s tableau of distribution, as thus amended, be 
affirmed; the costs of the opposition in both courts to be borne by the 
appellee. 
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E. H. Ancomar v. J. G. Witson. 

















Where the contract in relation to the movables embraced in a sale was in writing—Held ; That the 
yendee could not be permitted to prove by parol, that it was the intention of the parties cer- 
tain articles not designated should be included in the sale, unless he has alleged mistakes or 
fraudulent omissions to his prejudice. 


SSPSS REF RR 


PPEAL from the District Court of St. Landry, Dupré, J. 
7. H. Lewis and Porter, for plaintiff. J. £. King, for defendant and ap- 
pellant. 

Bucuanay, J. Plaintiff and appellee sues defendant for the value of cer- 
tain movables enumerated in a schedule annexed to and made part of the peti- 
tion. Plaintiff alleges that he sold and delivered to defendant a sugar plan- 
tation, slaves, &c., situated in the parish of St. Landry ; that soon after said 
sale, the defendant, without any right or authority, took into his possession 
the articles enumerated in the schedule, which belonged to plaintiff; part of 
which articles were on the plantation, and part at other places. 

Defendant pleads, in his answer, that the property claimed by plaintiff, and 
for the recovery of which he is sued, belongs to respondent, which he is ready 
to verify on the trial of the cause. 

Upon this issue, the only question remaining was the interpretation of the 
acts of sale between the parties. The identity, and perhaps the value, of the 
objects in dispute, are not controverted. 

There are two sales, both by authentic act. 

By the first, plaintiff sells to defendant a sugar plantation, “ with all the 
buildings and improvements thereon, and all the rights, ways, customs and 
advantages thereto belonging or in anywise appertaining ; also, all the horses, 
mules, cattle, and instruments of husbandry thereto properly appertaining.” 

By the second sale, plaintiff conveyed to defendant “ all the house furniture 
contained in the house and residence of said vendor, and all the furniture ap- 
pertaining to the said dwelling and residence, except the following described 
property, the linen furniture appertaining to the said dwelling house,” &c. 

On the trial of the cause, after defendant had offered in evidence the second 
of these sales, he offered the notary who drew the act and one of the witnesses 
who signed it, to prove that the intention of the parties was to include in that 
sale the articles sued for by plaintiff. 

This parol evidence was properly rejected by the District Court. The case 
of Akin vy. Drummond, 2 An. 94, relied on by defendant’s counsel, only goes 
to the extent of recognizing the right of parties to prove mistakes or fraudulent 
omissions in written contracts relating to movables. The defendant’s answer 
does not allege any mistake or fraudulent omission to the prejudice of defen- 
dant, in the written contract in question, 

This case certainly resembles that of Larne v. Hampton, 4 An. 53, as to the 
generality of the expressions of the sale, ‘house furniture,” and “furniture 
appertaining to the dwelling and residence,” but there is no ambiguity in those 
expressions. The only item of the schedule annexed to plaintiff’s petition 
that can possibly come under these general terms is the silver plate, estimated 
at one hundred dollars. 
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In like manner, the only items of the said schedule that can be » 2 this su! 
der the general expression “instruments of husbandry” in the other sale ay of the | 
the sugar house mill, and the four sugar kettles, estimated in the Aggrepaiy 
nine hundred and forty-eight dollars. | tnv.- 

But if we deduct these three items from the bill of particulars, there is sy J 660. 
left an amount exceeding that allowed to plaintiff, by the judgment Appealel Judg 
from. 





It is, therefore, adjudged and decreed, that the judgment of the Distyig 
Court be affirmed with costs. 





Mary Kine v. Potice Jury or Sr. Lanpry. pie 


No remedy is given by statute against a parish, for a private injury caused by the absence of bridgy 
or a neglect to keep them in repair. 


Where it was not shown that the Police Jury of the parish were under a legal obligation to keg A” 
the bridge over a certain water course always in repair--ed; They were not liable for dams 
t ges occasioned by the ruinous condition of the bridge. E. Sis 
PPEAL from the District Court of St. Landry, Dupré, J. Rage 
H. L. Garl nd, for plaintiff and appellant. A. Depré, for defendant Febrt 
Sporrorp, J. This case presents the following question: Is the parish of the d 
St. Landry liable in damages for an injury to the property of one of its cit. At th 
zens, occasioned by the ruinous condition of one of the parish bridges oo count 
necting a highway across the Bayou Téche? that | 
There was no law which compelled the parish of St. Landry to build the Cock 
bridge in question. Having built it, there was no law which required the riage 
parish to keep it in perpetual repair. The whole subject seems to have been M 
confided to the uncontrolled discretion of the Police Jury of the parish. 
“The Police Juries shall have power to make all such regulations as thy 
may deem expedient, as to the proportion and direction, the making andre Ty 


pairing of the roads, bridges, causeways, dikes, levees and other highways” “ 
Acts 1813, p. 158; Revised Statutes, p. 408, sec. 18; see also Revised Statu 
»P ; I ’ } 


secu 
p. 480, sec. 1. Ou 
The repair of the public roads, causeways, bridges, &c., so far as regulated Si 
by the general law, is entrusted to the management of overseers of roads, with 
certain directions and under certain penalties. Revised Statutes, p. 505, secs 
132, 133, 134, 135, 136, 137, 138, 139. These overseers are subject to a pre T 
sentment and prosecution for neglect of duty. And they are empowered, of t 
whenever it shall be necessary for the public convenience, that any read, and 
bridge or causeway be immediately made or repaired, or any obstruction cost 
moved, to call out a sufficient number of hands to perform the work on one I 
day’s notice. Act 1839, p. 4; Rev. Stat. p. 507, sec. 141. Dist 
As no remedy is given by statute against a parish for a private injutf tric 
caused by the absence of bridges or a neglect to keep them in repair, and @ is tl 
it is not shown in this case that the Police Jury of St. Landry were underé T 
legal obligation to keep the bridge over the Téche always in repair, we think in s 


there was no error in the judgment rejecting the plaintiff's demand. Ups the 
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this subject, see also Moore v. Mayor of Shreveport,3 An. 645. The question ae 

~ of the liability of municipal corporations for the injurious acts of their agents Poxice Jury. 
done in the proper scope of their employment, is quite different. See Hous- 

ton v. Police Jury of St, Martin, 3 An, 566; Walling v, Mayor, &c., 5 An, 
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ale Judgment affirmed. 


Georce W. Jounston r. Jane M. Cocke. 


The jurisdiction of the Supreme Court is limited by the Constitution and the statutes which have 
organized the court, and although the parties are willing to waive the objection, the court itself 
will refuse to entertain an appeal in a case which by law is unappealable. 


PPEAL from the District Court of St. Martin, A. Voorhies, J. 
A DeBlane & Fusilier, for plaintiff and appellant. 2. Simon, sr., and 
E. Simon, jr., for defendant. 

Bucuanan, J. The District Court for the 14th Judicial District, sitting in 
St. Martin, rendered an interlocutory judgment in this cause on the 19th 
, February last, decreeing the provisional keeping of the children of the parties to 
af the defendant. Plaintiff presented a petitidn for an appeal from this judgment. 
it At the bottom of the petition of appeal was written the following consent of 
counsel: “‘These are to certify that it was agreed between us, the undersigned, 
that there should be an appeal in the case of George W. Johnston v. Jane M. 
Cocke, in relation to the provisional keeping of the children born of the mar- 
riage ; said appeal to be decided in New Orleans by the Supreme Court. 

March, 2d, 1857. 

[Signed] DeBianc & Fuster, ef Counsel. 
S Epwakrp Srmovy, gr., ef Counsel.” 

The following order of court was written below this consent of counsel : 

“Let an appeal be granted as prayed for, on appellant giving bond and 
security in the sum of fifty dollars, said appeal returnable at the Supreme 
Court sitting at New Orleans, as agreed upon between the parties, 

Sr. Martinsvitie, March 3d, 1857. 

[Signed] ALBERT VOORHIES, 
Judge of 14th District.” 

The appeal bond also refers on its face to New Orleans as the place of return 
of the appeal ; which was accordingly passed upon in that city by this court ; 
and judgment rendered on the 8th June, 1857, dismissing the appeal, at the 
cost of appellant. 

Immediately upon the decree of the Supreme Court being certified to the 
District Court of St. Martin, a petition was presented by plaintiff to the Dis- 
trict Court for another appeal returnable to Opelousas at the present term. It 
is this second appeal which is now before us. 

The appellee moves the court to reject the appeal, and we do not hesitate 
in sustaining that motion. We are satisfied that the plaintiff had no right to 
the present appeal. 
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If we have rightly understood the argument of the learned counsel of ga 







Cocks. tiff, the consent given by him for the return of his first appeal to New Orleans its per 
being, by its terms, a consent to have the cause decided in New Orleans, di the pt 
not authorize the appellate court to dispose of the cause in any other manne the tit 


than by a decision upon its merits ; and the counsel argues that the foundatig pamel 


of the jurisdiction of the Supreme Court in New Orleans in this matter not offer, 
being the law, but the consent of parties, the court was bound to follow the ator! 
letter of the consent as plaintiff’s counsel understood it in the decision tp be “ 
rendered ; or otherwise the decision might be treated by the appellant, as it of the 
manifestly has been, as a nullity. also { 
We do not thus understand the relations of this tribunal to the parties jij, to thi 
gant before it. Zach 
Our jurisdiction is an appellate one, limited by the Constitution and th fenda 
statutes which have organized the court. We cannot recognize any authority ment 
in suitors torequire us to give judgment upon the merits of a cause which isng Prac 
within our appellate jurisdiction. And if we indulge the parties toa suit by cann 
consenting, upon their joint application, to hear and determine an appeal at, acqu 
place of session of the court, where it would not be legally triable and dete, pert 
minable without the consent of parties, this will certainly not place the cany avail 
upon different and higher ground than those causes which are regularly n. that 
turnable in the place where such decision is rendered. T 
Our decision in New Orleans proceeded upon the ground, that the judgment poss 
appealed from did not work an irreparable injury; and was, therefore, unap. tor 
pealable. fina 
It is not correct to style this a decision upon mere matter of form and pro. Wi 
cedure. It concerned, on the contrary, the jurisdiction, the most vital and in ¢ 
essential attribute of the court; without which we are usurpers and our judg. of ¥ 
ments blank paper: a matter which it is our duty to settle whenever any agr 
doubt presents itself, even though both the parties may have overlooked it, or we 
have been willing to waive it. cid 
This appeal is, therefore, rejected, at appellant’s costs. che 
she 
pre 
iohiihisindcpiisimaasihkdsiasebabinbiialenpininsee vee ss th 
bu 
Henry U. Dwicnr v. Watrer Brashear et al. b 
A party may abandon his appeal from the portion of the judgment which passed upon the title to di 
the property, and retain the appeal as to the part of the judgment which condemned him te pay tri 
the fruits and revenues or their value. W 
On a judgment of the Supreme Court which condemed such party to pay the fruits at a certain rate 
per annum, until the restoration of the property, execution could only be issued for the fruits @ g¢ 
to the time at which the possession of the property was abandoned to the owner. ne 
PPEAL from the District Court of St. Mary, A. Voorhies, J. ‘ 
J. G. Olivier, for plaintiffs. J. W. Walker, for defendants and apper of 
lants. a 
Voorntes, J. This is an injunction sued out in the case which was decided pe 
between the parties litigant by this court in September, 1855. See 10th An., p 
645. 
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The appeal in that case was taken on the 5th of February, 1988. During 
its pendency, itappears the defendant offered to restore to the plaintiff, Brashear, 
the property in litigation, acquiescing in the judgment so far as it passed upon 
the title, but reserving his right of appeal on the other branch of the case, 
namely: the rents or fruits of the property. Brashear declined to accept the 
offer, alleging as a reason, that he had agreed to convey the property to his 
attorney, William C. Dwight, on the final decision. 

«4 mixed action, is one which, in its nature, partakes both of the real and 
of the personal action, such as a claim for the ownership of real property, and 
also for the fruits it has produced, or their value.” C. P., 7. The question as 
to the title or the fruits may be decided in a seperate action. See Winter v. 
Jacharie, 6 R. 466. Weare unable to perceive any good reason why the de- 
fendant Dwight could not abandon his appeal from that portion of the judg- 
ment which passed upon the title to the property. Article 567 of the Code of 
Practice declares: ‘The party against whom judgment has been rendered, 
cannot appeal, if such judgment have been confessed by him, or if he have 
acquiesced in the same, by executing it voluntarily.” The tender of the pro- 
perty to Brashear was in writing. It was, therefore, competent for him to 
avail himself of it, under this provision, as a ground to dismiss the appeal on 
that branch of the case. 

The property in question appears to have been in William C. Dwight’s 
possession until his death, when it went into, the possession of the administra- 
tor of his estate, who continued to hold it from the date of the tender until the 
final decision of the case. F. P. Dwight, the administrator, testifies “ that 
William C. Dwight in his lifetime occupied rooms in the building which was 
in controversy between Walter Brashear and H. C. Dwight, and for the rent 
of which property the execution enjoined was issued. There existed a written 
agreement between Walter Brashear and H. C. Dwight, by which the former 
was to transfer the property to the latter, after the title to the same was de- 
cided. On the 22d of December, 1854, he requested LZ. R. Curtis to take 
charge of the property and rent it for him. Had a conversation with Curtisa 
short time after the above date, in which Curtis stated that he had rented the 
property to Ibert,” &c. Cross-examined says, that ‘“‘he was not directly au- 
thorized by Walter Brashear to take possession of that property and rent it ; 
but considers that under the agreement he was authorized,” &c. 

The testimony of this witness forms the subject of a bill of exceptions taken 
by the counsel of the defendant and appellant on the trial below. His testi- 
mony was objected to “‘ on the ground, that the defendant should not be preju- 
diced by the acts of other parties, who, without his authority, assumed to con- 
trol his property, and that all such testimony went to prove res inter alios acta.” 
We do not think the Judge erred in overruling the objection, which could only 
go to the effect, and not to the admissibility of the testimony. Had the wit- 
ness no authority to control the property, it is perfectly clear that his acts 
could in no manner affect or prejudice the appellant’s right. But we think 
the evidence discloses that he had such authority under the written agreement 
of the appellant. That agreement, it is true, has not been produced, but we 
are bound to presume from the testimony of the witness that such authority 
existed as he understood it under the agreement. Had it not been so, the ap- 
pellant should have shown it by the production of the instrument itself, which 
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is not pretended to have been destroyed, although the contract between ; 
parties was voluntarily revoked by them in 1856. That such an 


isted, we think, is fully confirmed by the admission of the appellant himselt 


The appellee having thus parted with the possession of the property, it appears 
to us to flow as a matter of natural consequence, that he cannot be held liable 
either in equity or law, for its fruits, 

The judgment affirmed by this court decrees the appellee to pay the Appel. 
lant the fruits at the rate of $418 per annum until the restoration of the 
perty. The fruits which have accrued since the tender, constitute the only 
claim for which the appellee is sought to be made liable; and, as we have seen, 
without any legal foundation. We are, therefore, of opinion there js DO error 
in the judgment of the court below, which is affirmed, with costs, 


Strate v. Wiixiram Bass. 


The Act of the Legislature empowering the Judge to appoint an Attorney to prosecute in behalf of 
the State (pro. tempore), when the District Attorney shall not attend, is not unconstitutional, 
In all criminal cases as well as civil cases, a written assignment of errors must be filed, in confor 

mity to Art. 897 of the Code of Practice. 
If the assignment is not filed befure the cause is submitted the right to file it is waived. 


PPEAL from the District Court of St, Landry, Dupré, J. 
P. D. Hardy, for the State. J. E. King, B. F. Linton and C. H. Mouton, 
for the accused and appellant. 

Sporrorp, J. William Bass was indicted in the Parish of Calcasieu for the 
murder of one Anthony Corkran. The venue was changed to the Parish of 
St. Landry, where the prisoner was tried and found guilty of manslaughter. 
His motions for a new trial and an arrest of judgment being overruled, he was 
sentenced to the penitentiary for twenty years. From this sentence he has 
appealed. 

The only point presented by the record itself concerns the legality and con- 
stitutionality of the appointment by the Judge of a member of the bar to act 
as District Attorney pro. tempore, in the absence of that officer during the 
term of court at which the indictment was found. The authority to make 
this appointment is found in an Act of 1817, reénacted in 1855, (p. 369, see, 
11) in these words: ‘“‘ Whenever the District Attorney shall not attend, the 
Judge shall have power to appoint an Attorney to prosecute on behalf of the 
State, (pro. tempore), who shall be paid such amount as may be allowed by 
the court, to be paid by the Auditor out of the salary of the District Attorney, 
on the warrant of the Judge.” Rec. Stat., p. 188, sec. 11. 

In this case it is not denied that the District Attorney was absent, or that 
the Attorney who framed and signed the bill, as acting in the place of the 
District Attorney in his absence, was regularly appointed in pursuance of the 
statute. 


The only question made is whether the statute be constitutional. It is said 
to conflict with that disposition of the organic law, which requires District At 


he 





Peop! 
not b 
unde 
trict 
office 


and : 
the { 
an it 
tial 
Atto 
in tl 


it in 
Stat 
law 


Con 


no 
Suy 
tim 
the 
by 

res} 
the 
not 
tha 


la 












aia? F342 





. OPELOUSAS, AUGUST, 1857. 


torneys to be elected by the people. Const. Art. 83. We do not perceive 
that there is any real conflict. The District Attorney was chosen by the 
People. He was not superseded in his office. The appointee of the court did 
not become a District Attorney. He became authorized by the appointment, 
under the law, to discharge a specific duty which usually falls upon the Dis- 
trict Attorney, but which the Constitution has not confided exclusively to that 
officer. If there is nothing in the Constitution to prohibit it, the Legislature 
may dispense with the signing of indictments by the regular District Attorney, 
and authorize them to be signed by a substitute appointed by the court. It is 
the finding of the grand jury endorsed upon a bill by its foreman, that gives 
an indictment authenticity. The signature of the framers may not be essen- 
tial to its validity, if the Legislature does not make it so. The duties of District 
Attorneys shall be determined by law. Const. Art. 74. And thereis nothing 
in the Constitution which requires bills of indictment to be signed, or all pro- 
secutions to be conducted by the regular District Attorneys. The law makes 
it incumbent upon them to perform the duties of prosecutors in behalf of the 
State when they are present and not recused; if absent or recused, the State 
law confides their duties temporarily to other persons, and no clause of the 
Constitution forbids it. 

The case of the State v. the Judge of the Sixth District, 9 An. 62, furnishes 
no parallel to this ; for the Constitution vests all the judiciary power in a 
Supreme Court, in such inferior courts as the Legislature may from time to 
time order and establish, and in Justices of the Peace, but limits the power of 
the Legislature as to the mode of ordering and establishing the inferior courts 
by declaring that their judges must be elected by the qualified voters of the 
respective districts or parishes. Const. Arts. 61, 81. The Legislature cannot 
therefore confer judiciary powers upon any inferior court whose judge shall 
not be elected by the people. It cannot transfer judicial duties to any other 
than judicial officers. 

The propriety of the appointment of an attorney to prosecute in such a case 
as this, in lieu of the absent District Attorney, has been recognised by previous 
decisions. The State v. Jerry, 4 An. 190; The State v. Viauz, 8 An. 517, 
523. 

In what is styled a supplement to the printed argument of the appellant’s 
counsel we find several points discussed as errors assigned upon the record. 
But we find no written assignment of errors, as is required by the Code of 
Practice, Article 897. That rule applies to the course of practice to be pur- 
sued in this court in all cases brought by appeal before it, whether civil or 
criminal, and the assignment should be filed before the cause is submitted or 
the right to file it is waived. If we were permitted, however, to examine the 
points presented in this portion of the argument, we do not think the appel- 
lant could profit by them. He did not move to arrest the judgment in the 
court below on any such technical grounds, although, if there was a founda- 
tion for these objections, they were then obvious to the accused and should 
have been brought to the notice of the District Judge. The State vy. Arthur, 
10 An. 265. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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Cornetivs Voorntes rv. J. A. DeBianc, Sheriff, et als—Pregpe J 
Pavy et al. v. Toe Same. * 


The word “‘immovables,” as employed in Article 8256 of the Civil Code, which specifies the objects 
which alone are susceptible of mortgage was intended to embrace only such things as are im. 
movable by their nature, as lands, buildings, &c. 

“* An action for the recovery of an immovable estate or an entire succession,” although, by legal in. 
tendment considered an incorporeal immovable, is not susceptible of mortgage. 

An entire succession, disregarding the elements which enter into its composition, is not an object 
susceptible of mortgage. 

A judicial mortgage will not attach to an immovable action as distinguished from the property whichis 
the object of the action, nor to the entire interest of the debtor in the movables, slaves and im. 
movables which composed the active mass of a succession falling to him as heir, 


PPEAL from the District Court of the Parish of St. Martin, Dupré, I. 
M. Voorhies, for plaintiff and appellant. A. DeBlane & Fuselier and E 
Simon, for appellees. ‘ 

Sporrorp, J. Alexander Declouet being a judgment creditor of Jean A 
Dumartrait levied an execution upon “all the hereditary rights, actions am 
pretentions of said J. A. Dumartrait in and to the property, real nn 
by him inherited, for one undivided fourth, from his father Adrien Dumarthait, 
deceased, whose succession is opened in the Parish of St. Martin,” 

The property thus seized being sold, produced a fund of four thousand dot 
lars, which Declouet sought to apply to the satisfaction of his judgment, by 
virtue of his seizure. 

Cornelius Voorhies filed an opposition in which he claimed a preference on 
all the proceeds of this sale by virtue of a judicial mortgage upon the seized 
property, resulting from the registry of a judgment against Jean A. Dumar. 
trait in the Parish of St. Martin, which took rank of all other claims by 
priority of inscription, and was sufficient in amount to absorb the fandin 
court. 

P. J. Pavy & Co. also filed anopposition. They had the eldest judicial mort- 
gage against Jean A. Dumartrait recorded in the Parish of St. Mary, the parish 
of his domicil. 

The succession of Adrien Dumartrait was composed of movables, slaves and 
immovables, in the Parish of St. Martin. Some time after the sale of Jean A. 
Dumartrait’s one fourth interest in the succession, under Declouet’s judgment, 
the property of the whole succession was sold, and the relative value of the 
movables, slaves and immovables was thereby determined. The: value having 
been thus ascertained, and shown on the trial of these oppositions in the court 
below, the District Judge divided the fund in court into three parts having the 
same ratio to each other as the respective products of the movables, the slaves, 
and the immovables of the entire succession of Adrien Dumartrait. 

Of these three parts, he awarded to the seizing creditor, Declouet, the por 
tion corresponding to the proceeds of the movables ; to Voorhies, the portion 
corresponding to the proceeds of the St. Martin immovables ; and to Paryé 
Co., the portion corresponding to the proceeds of the slaves, as ascertained by 
the sale of the entire property of Adrien Dumartrait's succession. 


* This case was decided at New Orleans, March 2d, 1857. 
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The theory upon which this judgment was based seems to have been this: 
that the common debtor, Jean A, Dumartrait, was seized at the death of his 
father, Adrien Dumartrait, of one undivided fourth of all the movables, im- 
movables, and slaves belonging to Adrien’s Succession, (C. C. 1214, 934,938) ; 
that thereupon Voorhies’ judicial mortgage attached at once to the undivided 
one-fourth interest of his debtor in the succession lands with their accessories, 
situated in the Parish of St. Martin, where his judgment was the first of record; 
that, at the same instant, the judicial mortgage of Pavy & Co. attached to the 
undivided one-fourth interest of the same debtor in all the slaves belonging to 
the succession, because they had the first recorded judgment in the Parish of 
St. Mary, the debtor’s domicil; and, lastly, that Declouet, by virtue of his 
seizure, under Article 722 of the Code of Practice, was invested with‘a privilege 
on the undivided one-fourth interest of the common debtor in all the property 
of the succession, which privilege, however, was overridden, guoad the lands 
apd their accessories, by the prior judicial mortgage of Voorhies, and, guoad 
the slaves, by the prior judicial mortgage of Pavy & Co.; that the fund in 
eourt represented one-fourth interest of Jean A. Dumartrait in all these kinds 
@fproperty, composing the active mass of the succession of his father, as if the 
sugeession had been partitioned and he had taken one-fourth of each of these 

of property in kind; that the mortgages and privileges which at- 
tached to the property itself were transferred to the fund; and that the only 
practitable mode of ascertaining the relative proportion of each class was to 
take a8 a basis the subsequent sale of the whole property of the succession. 

From this judgment Voorhies alone has appealed; Pavy & Co. only have 
joined in the appeal, and they merely pray for an amendment allowing them, 
in addition to what they got below, one-third of the portion allotted to Declouet 
a§ representing the value of the debtor’s interest in the movables of his father’s 
succession. 

The sole ground of the appeal by Voorhies, as presented by the brief of his 
counsel, is that Jean A. Dumartrait’s interest in the succession was an en- 
tirety, and an immovable situated in the Parish of St. Martin, where Voorhies 
held the first recorded judgment against the heir; that his judicial mortgage, 
therefore, bound the whole interest of the debtor in this succession, regardless 
of the nature of the property belonging thereto, and entitles him to be paid by 
preference out of all the proceeds of the sale. 

If the entire interest of an heir in a succession which has fallen to him is 
susceptable of mortgage, irrespective of the nature of the property which com- 
prises the active mass of the succession, it follows, we think, that the appellant 
would be entitled to relief. 

The question must, therefore, be solved at the threshold of the case. 

Our lawgivers have thought it wise to restrain the power of hypothecating 
property, which is one of the rights of dominion, by the following general and 
sweeping rule: 

“The mortgage only takes place in such instances as are authorized by law.” 
C. C. 8250, 

The mortgage right then is to be measured, in every. case, by the express 
grant of power in our Codes and other statute books. 

The following objects alone are susceptible of mortgage : 

“1, Immovables subject to alienation, and their accessories considered like- 
wise as immovables. 


109 


Vooruiss 


©. 
DsBianc. 



































866 


Voorntss 


®. 
DeBuianc. 


SUPREME COURT OF LOUISIANA, 











“2. The usufruct of the same description of property with its ace 
during the time of its duration. et 

“3. Slaves. 

‘‘4, Ships and other vessels.” C. C. 8256. 

Now it is contended that, because, in Article 463, it is declared that “a, 
action for the recovery of an immovable estate or an entire succession” jg « con, 
sidered as immovable from the object to which it applies,” such an “ action” 
embraced under the disignation of “‘immovables subject to alienation” jn the 
first class of the objects which, according to Article 3256, are alone susceptible 
of mortgage. 

Closer investigation will, we think, show this interpretation to be inadmiy 
sible. 

The word *immovables” is used in various senses in the Code. 

‘There are things immovable by their nature, others by their destination 
and others by the object to which they are applied.” C. C. 454. 

Slaves are considered as immovables, ‘by the operation of law.” ©, Q, 461, 
It appears to us that the word “ immovables,” as employed in Article 3256, 
was intended by the lawgiver to be limited to its first and literal sense, em 
bracing only such things as are immovable by their nature, as lands, building, 
&c. We are led to this conclusion, first, because to the expression “immo. 
ables subject to alienation,” is added the phrase “and their accessories om 
sidered likewise as immovables,” an addition quite unnecessary if the wor 
‘‘immovables” had been used in its broadest signification, and as embracing 
things immovable by their destination as well as by the object to which they 
are applied; secondly, because the lawgiver has added, as another and ds 
tinct class of things susceptible of mortgage, “the usufruct of the samede 
scription of property with its accessories during the time of its duration." 
there can be no usufruct of an “immovable action” or of “an action forth 
recovery of an entire succession,” so these rights do not fall within the “same 
description of property” intended to be specified in the first class of things 
susceptible of mortgage; thirdly, because “the usufruct of immovable things’ 
is declared, by Article 463, to be considered as immovable from the object to 
which it applies, and, therefore, it was idle to specify such usufruct as adi 
tinct thing susceptible of mortgage, if the words “immovables subject to 
alienation and their accessories” were intended to include all sorts of immor 
ables, whether by nature, destination, or from the object to which they apply; 
fourthly, because “slaves” are enumerated as the third class of things suscep 
tible of mortgage, another superfluous specification, if the word “ immovable” 
was used in its widest sense, in the first class, for Article 461 had already de 
clared that ‘‘slaves, though movables by their nature, are considered asim 
movables, by the operation of law ; and, finally, because the enumeration of 
the “usufruct” of immovables as subject to mortgage, in Article 3256, and the 
ommission to enumerate the “action for the recovery of an immovable estate 
or an entire succession” demonstrate the intention of the Legislature to exelade 
the latter from the power of hypothecation granted as to certion specified 
jects alone ; expressio unius est exclusio alterius ; and the argument acquires 
additional force when we observe that, in Article 463, “the usufruct and us 
of immovable things,” ‘‘a servitude established on real estate,” and “ an action 





for the recovery of an immovable estate or an entire succession,” had bem 
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‘ted as three distinct things ‘‘ considered as immovables, from the object 
to which they apply.” For we cannot suppose that the lawgiver enumerated 
one of these things, in Article 3256, as being liable to mortgage and omitted 
the other two without a design. a 

Article 8296, which declares that: “‘ The judicial mortgage may be enforced 
against all the immovables (biens-immeubles) and slaves which the debtor owns 
or may subsequently acquire” does not, in our opinion, enlarge the catalogue 
of things susceptible of mortgage, enumerated in Article 3256, if, indeed, it 
can be considered as embracing all of that catalogue, except ships and other 
vessels, upon which it is unnecessary now to express an opinion. ‘ 

We therefore conclude that “‘an action for the recovery of an immovable 
estate or an entire succession,” although by legal intendment considered an in- 
corporeal immovable, is not susceptible of mortgage. 

Still less do we think that an entire succession, disregarding the elements 
which enter into its composition, can be mortgaged. If it were so, we should 
be forced to the conclusion that when a succession was composed wholly of 
personal effects not one of which could be mortgaged, the heir could yet mort- 
gage the totality or the ideal being which represented those effects. 

If it be true that the property which enters into a succession can be mort- 
gaged by the heir, whenever it is by its nature susceptible of mortgage, we are 
then led to the conclusion which the District Judge adopted, and which seems 
to be supported by the views of Persil, Rég. Hyp. I, pp. 276, 279. 

But it would be going beyond what is called for by the case in the position 
of the parties before us, to decide whether these alleged judicial mortgages 
really attached to anything. For, as remarked already, Voorhies alone has 
appealed, and the other parties have not complained of the judgment in his 
favor for a portion of the fund. The only question he presents is whether he 
has a privilege upon the entire proceeds of the sale under Declouet’s judgment 
by reason of his supposed judicial mortgage ; and we find that he has not, for 
his mortgage could not attach to an immovable action, as distinguished from 
the property which is the object of the action, nor upon the entire interest of 
his debtor in the movable, slaves and immovables which composed the active 
mass of the succession falling to the heir. If it attached to anything, it could 
only attach to the undivided interest of his debtor in the immovables situated 
in the parish where the judgment was recorded. 

Pavy & Co. had recorded their judgment in the parish of the debtor’s 
domicil, which, they say, affected his interest in the slaves by Article 3318 of 
the Code. As no amendment has been asked by Declouet, as against Pavy & 
Co. or Voorhies, we cannot enquire whether he was entitled to more than he 
obtained. 

Pavy & Co. only complain of the allowance to Declouet of the entire portion 
the fund which represents the relative nature of the debtor’s interest in the 
movables of the succession, and they assert that they are entitled to one-third 
of it. As their demand is a third opposition, founded wholly on an alleged 
privilege, it is difficult to see how, under the principles by which they support 
the correctness of the judgment in all other particulars, they can assert a privi- 
lege upon the fund representing the movables. They made no seizure, and if 
they have no privilege they cannot dispute the seizing creditor's right. 

Nor can we, in the peculiar attitude these parties occupy towards each 
other, inquire into the correctness of the action of the District Judge, in tak- 
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ing as a basis of his estimate of what J. A. Dumartrait would haye 


of each sort of property by a partition in kind, the result of a sale Posterior ty ‘ 


the Sheriffs sale, which, as all parties agree, divested his interest in his fathers 
succession. 

And we express no opinion concerning the validity of the Seizure, advertige 
ment and sale under Declouet’s judgment, inasmuch as all parties are claiming 
the proceeds in affirmance of the sales. 

Under the view we have taken of this remarkable case, we do not think the 
judgment between these parties can be disturbed. It is therefore affirmed with 
costs. 

Lea, J., concurred in this opinion. 

Vooruies, J., being a party to this cause, recused himself. 

Merrick, C. J. I concur in the conclusions of Justices Spofford and Lea, 
although I do not think it necessary to decide the question whether an action 
to recover an entire succession is susceptible of mortgage or not. 

In my opinion, where the heir is present and recognized, or where the ered. 
tors have accepted the succession for him by the seizure of his interest in it, 
the succession, even if it be under administration, must be considered as in the 
possession of the heir. C. C., 1985. 

If the heirs reside upon the property of the succession, and enjoy the sam 
in a state of indivision, their possession is apparent. If the property be unde 
administration the administrator is their agent, and his possession is that ofthe 
heirs. Hence the mortgage attaches upon the undivided interest of onegf 
several heirs in each and every immovable and slave of that succession. This 
mortgage, where there are several heirs, is not absolutely fixed and certain but 
movable, and by the mere act of partition, is transferred to the portion falling 
to the heir who has given the mortgage, leaving the portions of his co-heirs m- 
incumbered. Act 1843, p. 44, sec. 2. 

Now if the property, the movable, immovable and slaves of a succession are 
sold to effect a partition or for other cause, the mortgage attaches to the pr 
ceeds of the mortgaged property. 2 N.S. 231; 8 Rob. 97; 9 L. R. 200. 

Where debts of the succession are to be paid before the rights of the heir 
can be ascertained, the relative rights of the mortgage and other seizing credi- 
tors of the heir will be adjusted according to equity and such principles of law 
as are laid down in the code. 

If the right of the heir to a succession under administration were-to be con 
sidered as in action only, and not in possession, and the property were to be 
sold by the administrator, it would follow (the mortgage not attaching to the 
real action) that the proceeds were free from all incumbrances in the hands of 
the administrator. 

Again, if the real action, as for instance the right of the heir to a partition 
were subject to the judicial or other mortgage, the mortgage creditor would 
have a mortgage upon the interest of the heir in all the movables of the sue- 
cession, which would be instantly defeated by the partition or the reduction 
of the right of action, according to Art. 463, into possession. 

I think, therefore, that the mortgage attached to the interest of the heir im 
each of the immovables of the succession, precisely as it would have done ifhe 
had bought the like interest by a single or a succession of purchases, save only 
the liability of the creditor to be defeated in part by the shifting of his mort 
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by the act of partition to immovables of less value. C.C. 1434, Act  Voonmms 
1948; 12 Rob. 450, Succession of Pigneguy. DeBuano. 
1, therefore, concur in the decree affirming the judgment of the lower court. 














BucnaNay, J., dissenting. The object of this litigation is the proceeds of a 
rtise, Sheriff’s sale. 
ming What was sold ? Jean A. Dumartrait’s share in the succession of his 
father, stated in the advertisement and seizure to be one-fourth. 

What did the purchaser acquire? The right to recover, by action of parti- 
tion or otherwise, all of Jean A. Dumartrait’s interest in the succession of his 


Fe 


father. This was an entire thing—an entire estate—not to be confounded 
with any particular objects or articles contained in the inventory of Adrien 
Dumartrait. See Ternant v. Boudreau, 6 Rob. 488, in which Simon, J., as 
the organ of the court, took great pains to elaborate the legal distinction. See 
his reasoning on pages 493 and 494. 

The legality of the seizure of defendant’s interest in the estate of his father 
js scarcely an open question, since the decisions in Noble y. Nettles, 3 Rob. 
152, and Mayo v. Stroud, 12 Rob. 105. Besides, all the parties acquiesce in 
its legality. 

The next step in our inquiry is to ascertain what is the technical classifica- 
tion of the thing or object seized and sold? It is an incorporeal immovable. 
¢. C. 451 and 463. It is an action for the recovery of an entire succession. 
This action is indivisible, according to the authorities quoted above. The 


Free FP 


purchaser was put in the shoes of Jean A. Dumartrait, as heir of his father— 
entitled to the advantages of such a position in the distribution of Adrien 
Dumartrait’s estate—and liable to its burdens, in contribution to debts and 
charges. The price of adjudication represents the estate or right which he 
purchased. 

The Article 462 C. C. relied upon by the counsel of appellees, does not 
contradict the Article 463, which declares the right seized and sold to be an 
immovable. On the contrary, the Article 462 refers to Article 463, as explan- 
atory of his meaning. 

Was that right affected by the inscription of Voorvhies’ mortgage? In an- 
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swering this question, I premise that the right seized and sold had its exis- 
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tence in the parish of St. Martin, because Adrien Dumartrait’s succession 
was opened in that parish, and because the seizure and sale was made in that 
parish. And this being premised, it follows, as I conceive, that the right of 
action for the recovery of Jean A. Dumartrait’s inheritance, was affected by 
the inscription of Voorhies’ judgment in the parish of St. Martin. 
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It comes within the first class of objects susceptible of mortgage, conven- 
tional, legal or judicial, in Article 3256 of the Code, which class is as follows : 

“Immovables subject to alienation, and their accessories considered like- 
wise as immovables.” 

It is an immovable subject to alienation. See Article 463 already quoted, 
and Article 2424 of the Civil Code. 

Again, Article 8296 of the Code subjects to the judicial mortgage especial- 
ly, all immovables and slaves which the debtor actually owns, (at the date of 
inscription,) or which he may afterwards acquire. Jean A. Dumartrait ac- 
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quired the immovable right of inheritance in this parish, after the inscription 
of Voorhies’ judgment. 1 therefore say, the right of inheritance in question, 
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or the action for the recovery of the inheritance (which is sy nonimous) was 


subject to the judicial mortgage of Voorhies. 


But here we are met by the argument, that the estate inherited might oop. | 


sist solely of movables, in which case there would be an injustice or an undue 
advantage in favor of the holder of the judicial mortgage. This argument ig 
nothing more than an ingenious attempt to withdraw from view the distinction 
between the entire estate or inheritance, and the particular objects which eom. 
pose it. 

For the purposes of this litigation, it seems to me entirely superfluous tp 
consider what were the kinds of effects which composed the inventory of 4g. 
rien Dumartrait. It is very clear that Mr. Declouet, acting under the advice 
of his distinguished and able counsel, did not venture to seize Jean A. Dumap. 
trait’s undivided interest in any of the lands, slaves, furniture, cash, stocks, 
movable effects, or active debts comprised in the inventory. He seized the en. 
tire inheritance, which the law says, in terms unambiguous, in various texts, 
is an immovable. For instance, the Code treats it as an immovable in relation 
to prescription. By Article 1023, the faculty of accepting or renouncing an 
inheritance is barred by the lapse of time required for the longest prescription 
of the right to real estate. 

It seems to me inconsistent and inadmissable that the seizing creditor should 
now shift his ground and say: ‘‘I stand upon my privilege, so far as the estate 
of my debtor, which I have acquired under my execution, consists of mova- 
bles ; conceding to you an hypothecary right, so far as it consists of immoy- 
ables.”’ 

The judgment of the District Court, which is affirmed by the majority of 
this court, I cannot help regarding as a total change of the jurisprudence on 
this subject ; yet I do not understand my brethren as declaring their dissatis- 
faction with the decisions in Ternant v. Boudreau, Noble v. Nettles and Mayo 
vy. Stroud, and their intention to overrule those cases. 

The decision of the District Judge is to the following effect : Adrien Dumar- 
trait’s succession realized, at an auction sale made by the heirs, without autho- 


rity of justice, after the Sheriff’s sale, the total sum of........... $20,146 45 

Add active debts or claims in the inventory, not sold at the pub- 
EE bo ud Svea e bnew AME co's Baws ace e we eEE 9,006 70 
ee OE SVG GODIID. 560 icc ccccsisccecdeeseen $29,153 15 


Of which one-fourth belonged to Jean A. Dumartrait anc was 
acquired by Declouet at Sheriff’s sale, amounting to............ $ 7,288 28 


The price of adjudication of the fourth interest of Jean A. Dumartrait in 
his father’s succession, at Sheriff’s sale, was $4,000. 

Now, as the aggregate of sales of houses and lands at the auction sale 
was $7,720, and as the aggregate of sales of slaves at the said sale was $8,901. 
and as these two sums bear respectively to $29,153, total of Adrien Duwmar- 
trait’s estate, the proportions of twenty-six and a half per cent., and thirty 
and a half per cent. or thereabouts, the District Judge gives about twenty- 
six anda half per cent. of the net proceeds of Sheriff’s sale to Voorhies; 
about thirty and a half per cent. of those net proceeds to Pavy & Co. ; and 
the remainder, say about forty-three per cent. of the net proceeds of Sherift’s 
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3 sale, to Declouet, the seizing creditor. This would be entirely correct, if the 


ific lands, slaves and movables had been seized and sold, and if Jean Du- 
martrait’s interest in these specific objects had been adjudicated for four 
thousand dollars. But this has not been done; and the injustice of the dis- 
tribution to Voorhies is apparent, when we find from the record that the fourth 
interest of Dumartrait has realized to the purchaser, Declouet, a profit over 
and above his bid, of three thousand two hundred and eighty-eight dollars ; 
in addition to which, the judgment returns to him sixteen hundred and fifty- 
five dollars; making an aggregate of four thousand nine hundred dollars; 
while the total amount of his judgment against Dumartrait, with interest to 
the day of sale, was less than twenty-seven hundred dollars. 

Thus it is seen that in the particular case, the seizing creditor who pur- 
chased the inheritance of the common debtor, loses nothing, by adjudging to 
the opponent the whole proceeds of the Sheriff’s sale. 

Were it otherwise, indeed, it would make no difference in principle. The 
question is, does the inscription of Voorhies’ judgment carry a mortgage up- 
on the property which has been sold to a larger amount than awarded by the 
court below. Being impressed with the conviction that it does, I am of 
opinion the judgment should be reversed. 


T. M. Tucker v. J. Burris. 


The certificate of a Commissioner for Louisiana of the official capacity of the Clerk of a county 
court in another State, affords prima fucie presumption of the legal authority of the Clérk to do 
what he is shown te have done, to wit, to receive the acknowledgement of a deed. 


PPEAL from the District Court of the parish of St. Mary, A. Voorhies, J. 
T. H. Lewis, J. W. Walker, and J. E. King, for Tucker, appellant. J. 
A, MeClarty, for appellee. 

Bucuanan, J. In September, 1848, Zhomas M. Tucker brought a posses- 
sory action against John Burris, claiming damages for trespass committed by 
said Burris, upon the N. W. quarter of section 35, township 16 S., range 13 
E., containing one hundred and sixty acres, more or less, of which Tucker al- 
leges himself to have been in the actual and uninterrupted possession as 
owner, for more than one, five, ten and twenty years, previous to the institu- 
tion of the suit. 

In December, 1848, John Burris instituted a possessory action against 
Thomas M. Tucker, alleging actual and quiet possession, as owner for many 
years, of a tract of land situated on the south side of Bayou Bouf, having 
thirty arpents front on said bayou, by the depth of forty arpents, bounded, 
&e. The petition alleges that Thomas M. Tucker had committed trespass and 
waste upon said land, on or about the Ist of September, 1848; and prays for 
judgment quieting petitioner in his possession, and for damages against Zucker. 

Finally, in March, 1850, John Burris brings another possessory action 
against Thomas M. Tucker, upon allegations identical with those contained in 
his previous suit, but with a prayer for the conservatory process of injunc- 
tion, to prevent further trespass and waste. 
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In June, 1851, Burris, by his answer filed in the suit of Tucker, and by wt 
amended petition filed in the first of his own suits against Tucker, con .) good | 
those actions into the petitory, by alleging title in himself to the locus iq guy 

as derived from William C. C. Martin, by public act dated 12th J 













1848, by making Martin a party to the suits, and by praying for judgment for j recei¥ 
the title and possession against 7ucker. gone | 
Tucker makes no objection to the change of action from possessory to pel Iti 
tory: but to both the suits of Burris, pleads title and the prescription of ten, Court 
twenty and thirty years. for a1 
The three suits were consolidated by order of court, and were tried bya the de 
jury in October, 1856. of Ju 
In the consolidated issue, John Burris was properly regarded as the plain. court 
tiff, the burden of proof being upon him, under the pleadings, to make out hig Deeds 
title. the 9 
The jury found a verdict in his favor for the land and damages, but they 
allowed Jucker the value of his improvements. He appeals. 
The first thing which arrests our attention in the record, is a bill of excep. 
tions to the introduction of a deed of sale executed in the State of Texas, by 
John Garrett and others, to the defendant, before George R. Billups, Clerk of 
the county court of Jackson county, in said State, dated 2ist of July, 1854 
with a certificate of a Commissioner of Deeds of the State of Louisiana, in and 
for the State of Texas, annexed. The objections made to the introduction of Apart 
these instruments as evidence were : same 
That Commissioners of Deeds, acting in other States under the autho fre 
rity of the State of Louisiana, are not empowered to certify as to the official be 
attributes of officers before whom a deed or other instrument may be acknow- 
ledged in such States. A’ 
2d. That it does not appear that Clerks of the county courts in said State of 
Texas are authorized by the laws of the said State to take the acknowledg- lant, 
ment of acts of sale. Co 
It would seem from the remarks of the Judge a quo at the foot of the bill and i 
of exception, that a portion only of the certificate of the Louisiana Commis- distit 
sioner was intended to be rejected by the court, to wit, that portion whieh Th 
referred to the taking of deeds by the Clerks of courts. But in point of fact win, 
the whole deed, with the certificate of the Clerk of the county court in Texas, legat 
and the certificate of the Louisiana Commissioner, have been excluded from of 8a 
the jury ; and we may well suppose, that the want of this evidence has been videc 
prejudicial to the cause of appellant. For his plea of the prescription of ten dry, 
and twenty years required proof of a title translative of property; and ae 1. 
cordingly Tucker exhibits a claim of title, of which one of the links is, a com and 
veyance from Thomas Davis to Joshua Garrett, of date the eighth day of At bous 
gust, 1808; and another, a conveyance from certain heirs of Joshua Garrett Bary 
to Tucker, of date the 7th July, 1854. adja 
The Act of 1855, sec. 3, p. 44 of the Session Acts, copied from the Act of Go 
(Bullard & Curry, p. 165, sec. 7,) provides as follows: “The Commissioners at 
are authorized and empowered to authenticate and attest the signature, official He 
capacity and official acts of any Judge, Justice of the Peace, or other public ~ 
officer, holding a commission or acting under the authority of the State or ter- ide 
ritory in which he shall reside, and for which he shall have been appointed. 7m 
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We are of opinion that the certificate of the commissioner for Louisiana being 
good evidence, under the Statute, of the official capacity of the Clerk of the 
county court in Texas, there is a prima facie presumption of the legal autho- 
) ste of the county Clerk to do that which he is shown to have done, to wit, to 

receive the acknowledgment of the deed, and that the document should have 







to the jury. a 
é. It is, therefore, adjudged and decreed, that the judgment of the District 
n Court upon the verdict of the jury, be reversed; that this cause be remanded 
for a new trial, with instructions to the District Court to receive in evidence 
4 the deed from John Garrett and others to Thomas M. Tucker, of date the 21st 
of July, 1854, with the certificates of George R. Billups, Clerk of the county 
* court of Jackson county, Texas, and of J. R. M. Dowden, Commissioner of 
5 Deeds for Louisiana in Texas, annexed to said deed. It is lastly ordered, that 
the appellee pay the costs of appeal. 
7 
. és panennnnsncingitinite 
y 
of 
: J. Wiuuams et als. v. J. Crose et als. 
of Aparty may institute a petitory action for one tract of land, and in the same petition may sue the 
same defendant for slander of title of another and distinct tract, but could not in the same suit sue 
for a tract of land and for damages for slander of title to such tract. 
The confirmation of a land claim enures to the benefit of the original grantor or those holding under 
al him, as held in 8d L. R., 107, Sackett v. Hooper. 
j 
PPEAL from the District Court of the parish of St. Landry, Martel, J. 
f Swayze & Moore, for plaintiff. B. F. Linton, for defendant and appel- 
. lant, 7. H. Lewis, for intervenors. 
Cots, J. This action is instituted in the petitory form for one tract of land, 
ll and in the form of an action of jactitation or slander of title for three other and 
:. distinct tracts of land. 
1 The plaintiffs allege that they are the nearest collateral heirs of Jsaac Bald- 
, win, jr., deceased, and transferrees of Lawra and William Taylor, universal 
, legatees of said Baldwin, of all their rights under the last will and testament 
. of said Baldwin ; and as such, they claim to be the owners, each, of an undi- 
. vided portion of the following tracts of land situated in the parish of St. Lan- 
; dry, to wit ; 
: 1, Ofone piece of land situated at the junction of the bayous Courtableau 
. and Téche, having the former for its north, and the latter for its eastern 
’ boundary, being all that part of the claim confirmed in the name of Charles 
, Barré, as No. 5 of the report of the Commissioners of the United States, for 
adjusting land titles in the Western District of Louisiana, lying to the west of 
the Bayou Téche and on the right bank of the Bayou Courtableau, as repre- 
sented on an extract annexed to the petition from the United States Township 
i Map of T. 5 and 6 S. of Range 5 east, being a part of section 4 in township 6 
: and of section 42 in T. 5. 
4 2. Another piece of the same confirmed claim, having a front on the eastern 
side of the Bayou Téche, and bounded on the south by the southern line of 
110 














“874 


WIiiaMs 
© 


CLose. 





SUPREME COURT OF LOUISIANA, 






said confirmed claim, and on the north by the lines of a tract of land az 










part of said confirmed claim No. 5, and known lately as belonging to di in a 
Close and Euphrosine Barré, his wife. Af 

8. Another tract or piece of said confirmed claim No. 5 5, lying on the «| > Davi 
bank of Bayou Courtableau, bounded on the east by the eastern side lis with 
said claim, on the south by the southern line thereof, and of such Width as avert 
give said tract a superficies of between 1100 and 1200 acres. Hele 

4, And another piece of land lying on the left bank of the and 1 


measuring six arpents front on the left bank of said bayou, by forty arpeny | eight 
in depth, forming the upper six arpents of that part of said claim No, 5, which four 
lies on the left bank of said Bayou Courtableau. same 

They further aver, that these tracts of land came down to them from Jacpua Th 
Courtableau, who held a much larger tract by virtue of a grant from the Frend inter 
government, by a regular chain of titles, as follows : Th 

At Courtableau’s sale, Lamorandiére purchased the whole tract for Madan cial « 
Marcantell, and at the sale of the latter, Hoan Mills became the purchaser of title 
the same ; after the death of the latter, his widow married one Reed, whos coul 
at private sale, by an informal act, the said land to Barré, between whom aj eithe 
the heirs of Hoan Mills arose a suit as to the title thereto, which was decial Lan 
in 1814; the judgment of the court giving the heirs of Mills not quite one haf 6, tl 
of the said whole tract, of which two of said heirs conveyed to Judge Inu Heit 
Baldwin their interest by regular deeds of sale. That said Judge Baliuiy and 
died in 1833, leaving his wife, his widow in community, and one child, Jay noti 
Baldwin, his sole heir; and the said Mrs. Baldwin died in 1836, leaving th Johi 
said Isaac Baldwin, her son and sole heir; that in 1845, the said Jeaae Balk thir 
win died, leaving Laura Taylor and William Taylor as instituted heirs al 0 
universal legatees, who afterwards conveyed all their rights in the estated Jud 
said Isaac Baldwin, jr., to Louis Janin and ali the petitioners, except Jonhim, in t 





who were heirs at law of said Baldwin ; and afterwards the said Janingll reje 
to said Sidney L. Johnson all his interest in said estate, T 
They further allege that their title and possession and that of those unde T 


whom they claim, had always been acknowledged by said Charles Barréal toe 
by his heirs, until lately, when certain persons styling themselves the hein title 
or agents or assignees of heirs of Barré, John Close, Zepherine Close anda cou 
husband Honoré Déjean, have taken possession of the tract of land lying onth V 
east or left bank of the Bayou Courtableau, forming the upper six arpentsd of 1 
section 42, T. 5, S. R. 5 east, fronting on said bayou and measuring back fery title 
arpents, being the portion colored green on the plat filed in the former saithy rig 
the Commissioners ; that they have also slandered the title of petitioners tothe . tra 
other tracts of land above described, saying that they have no title there — tra 
Plaintiffs pray that they be decreed owners of eight undivided ninthsoftis  —_pos 
tract of land on the east or left bank of Bayou Courtableau, consistingofte }  titl 
upper six arpents front on said bayou, with forty arpents in depth betwem the 
parallel lines, being the upper six arpents of section 42, and recover possestiat § oth 
of the same, and that defendants be condemned to pay petitioners one thousial anc 
tra 

act 





dollars for slandering their title to the other three tracts of land bei 

described, as belonging to them, or else to set up and prove their title tot 

same, if any they have. pet 
Plaintiffs filed an amendment to their original petition, setting up, that the 

question of title to said land had been fitially decided in the suit of 0 Cosa - 
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and heirs of Mills v. Barré, 3 M., p. 446, and formed res judicata between the 
parties to the present suit, which they specially pleaded. 
Afterwards, Hoan O'Connor, Sarah O. O Connor, wife of J. McClusky, 


» David Coe, natural tutor of David Green, and Mary Coe, issue of his marriage 


with Charlotte O' Connor, deceased, and Pierre Sylvestre intervened and 
averred that they were the sole surviving heirs and legal representatives of 
Helen Mills, deceased, and as such, are the owners and proprietors by good 
and valid titles, of the third part of the fourth of the half of eight thousand 
eight hundred acres of the land in controversy, or the third of the fourth of 
four thousand four hundred acres, and pray to be adjudged owners of the 
same. 

The interests of the plaintiffs in this case are in common with that of the 
intervenors, being owners in common of the land in controversy. 

The defendants answered and set up in defence: 1, a general denial ; 2, spe- 
cial denial of the heirship of plaintiffs; 3, they denied that plaintiffs had any 
title of any description ; 4, that the Territorial Court had no jurisdiction and 
could settle no title to lands claimed by virtue of a complete grant emanating 
either from the Spanish or French governments; 5, that the United States 
Land Commissioners had reported favorably to the claim of Barré to the land ; 
6, that the judgment of the Supreme Court of Louisiana in the suit of The 
Heirs of O Connor et als. v. Barré, had never been executed or carried out 
and is now barred by prescription, in consequence of its never having been 
notified to Barré or his heirs; 7, that the act of confirmation ‘by Congress to 
John Close is a complete title to him; 8, prescription of five, ten, twenty and 
thirty years, by virtue of a good title and possession. 

On these issues, the parties went to trial; judgment was rendered by the 
Judge a quo in favor of plaintiffs and intervenors, sustaining and quieting them 
in the possession of and title to the lands described in their petitions, but 
rejected the prayer for damages. 

The defendants have appealed. 

There is a bill of exceptions to the refusal of the court to rule the plaintiff 
to elect to proceed in one form of action or the other, either for a slander of 
title orin a petitory form ; defendants alleging therein, that both forms of action 
could not be tried at the same time. 

Weare of opinion that a party may institute a petitory action for one tract 
of land, and in the same petition may sue the same defendant for slander of 
title of another and distinct tract; for he would be only enforcing his several 
rights against the same parties; but he could not in the same suit sue for a 


. tract of land in the petitory form, and also sue for slander of title of the same 


tract. In the suit at bar, plaintiffs distinctly allege that defendants are in 
possession of one of their alleged tracts of land, that plaintiffs have the best 
title therto, and ask to be decreed owners thereof and to recover possession of 
the same ; they also allege that defendants have slandered their title to three 
other tracts of land, and ask for damages for the same, or else that they set up 
and prove their title to the same, if any they have: this action then for the one 
tract is of the petitory character, and for the other three tracts it is an 
action for the slander of title, and the plaintiff had the right so to frame his 
petition. 

In the same bill of exceptions defendants excepted to the ruling of the lower 
court on a motion of plaintiffs, which alleged that the former in their answer 





875 
WILLIAMS 
©. 
CLosr, 

















876 


WILuiaMs 


SUPREME COURT OF LOUISIANA, 


having set up a denial of the slander, and also a better title to the land than 
plaintiffs, must either waive their title and permit the court to investigate thy 
question of damages for slander of title, or make out their title by the ints 
duction of proof. The court seemed to consider the whole case as an action of 
slander, and ruled accordingly. This was incorrect. So far as the part of the 
action which is in a petitory form is concerned, the court ought to have ruled 
that plaintiffs should exhibit and make out their title for the one tract guej 
for, and not that defendants should first produce their title for the same; but 
as we have all the evidences of title before us of both parties, it is not neces, 
sary to remand the case; but the ruling was proper, so far as it relates to the 
part of the action which was an action of slander as to the three other tragts 
of land. 

The object of the action of jactitation is to afford a shield to the possessor, 
and to place him in the same advantageous position when his possession js 
troubled by slander, as by trespass ; to coerce the defamer to institute suit, and 
to impose on him the burden of proving his assertions. 

In this species of action, if defendant denies the slander, he then admits he 
has no title; he cannot deny the slander and also set up title, for these would 
be inconsistent pleas. 9 M., 714, Livingston v. Heerman. The court having 
ruled them to elect, defendants proceeded to attempt to make out their title, 
which, in our opinion, they have entirely failed to establish. 

The points of defendants will be considered in their order ; 

1, “Special denial of the heirship of plaintiffs.” 

The heirship is sufficiently established in the Record. 

2. ‘They denied that plaintiffs had any title of any description.” 

The title of plaintiffs is proved by the evidence. 

3. ‘‘That the Territorial or Supreme Court had no jurisdiction and could 
settle no title to lands claimed by virtue of a complete grant emanating either 
from the Spanish or French governments, and therefore had no jurisdiction of 
the matters at issue in the suit of The Heirs of O'Connor et als. v. Barri, 
8 M., 446.” 

This objection is without force ; for the contest in the said suit in 3 M., was 
not between persons claiming lands under distinct titles from either the French, 
Spanish or American governments ; the question to be settled was not, whether 
one of two or more distinct titles, under either of those governments, should 
prevail, but, on the contrary, it was a suit between parties claiming under the 
same original title, in which the plaintiffs, heirs of Hoan Mills, who was the 
last purchaser before Barré of the land, sought to set aside the sale thereof to 
Barré by the second husband of their mother, on the ground that it was void 
in toto, for want of certain forms under the laws of Louisiana. 

The questions raised in that case related to the laws of Louisiana, and not 
to those of the French, Spanish or American governments, and the courts of 
Louisiana were the only tribunals proper to investigate and decide them. 

4. But it is urged, “ that said judgment was never carried out or executed; 


that Barré was never notified, either of the judgment or of the report or action 


of the commissioners or referrees appointed to execute the same.” 

The testimony of their own witness, C. Hollier, settles this objection; he 
testifies that “ Barré told him that there was a judgment against him, that he 
was notified with it, and that if Baldwin and 0’ Connor would not be satisfied 
with the portion of the land on this side of the bayou, he would give thems 








portion of his land on the little bayou.” 
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Besides, the commissioners, whilst executing the judgment of the court, 
were at Barré’s house; they proceeded from there to run the lines of division 
that were to mark out to him his land and distinguish it from that of the heirs 
of Mills, in accordance with said judgment. 

Besides, Barré was fully represented in court when the final judgment was 
rendered and throughout the proceedings. 

5. “That the United States Land Commissioners had reported favorably to 
the claim of Barré to the land.” : 

On the trial, they introduced an extract from the American State papers, 
yol. 3, p. 89, in support of their claim. This is a report of the United States 
Land Commissioners on the claim of Charles Barré to the whole tract granted 
to Courtableau ; it is favorable to the claim and recommended its confirmation 
by Congress. 

This recommendation must have been based upon the supposition that the 
title of Courtableau had been transferred to Barré ; and even if the claim of 
Barré had been actually confirmed, the confirmation would inure to the benefit 
of the original grantee, or those holding under him. 3 L., p. 107, Sackett v. 
Hooper. 

Now, Barré, the ancestor of the defendants, never had a title under Cowr- 
tableau, the original grantee of the French government, and those who held 
under him, to more than one-half of the whole tract granted. It is true, that 
he acquired by prescription the portion of an heir in the other half of said 
tract which was decreefl to belong to the heirs of Mills; therefore, the act of 
confirmation aforesaid could inure to his benefit only as to the half which he 
acquired by deed from Mrs. Reed, widow of Evan Mills; for the other half 
of the tract never passed to him by said deed of sale; it belonged to the heirs 
of Hoan Mills, who was the last purchaser of the land before Barré, and never 
passed out of their ownership or possession. This was the decision of the 
Supreme Court of this State in 3 M., p. 446. 

6. “That the act of confirmation by Congress to John Close is a complete 
title to him.” 

The patent issued to John Close on the 23d of March, 1846, cannot affect the 
claim of plaintiffs, for it was decided to be good and valid long before this 
patent wag issued by the supreme tribunal of the State; besides, this patent is 
a mere quit claim from the United States and conveys to Close only such title 
as the government itself had at the time. The patent itself declares that it 
is “in no manner to affect the rights of third persons nor preclude a judicial 
decision between private claimants to the same land.” 

It is clear then that this patent or confirmation to Close cannot by its own 
purport affect injuriously the claim and title of plaintiffs. 

7. The plea of prescription cannot prevail, because no such possession has 
been established as would serve as a basis for prescription. 

8. One of the defendants, John Close, in support of his claim to the land, 
produced an act of sale from Barré to his daughter, the wife of Close. This 
act is dated May 21, 1813, and was passed after the litigation between the 
vendor and the heirs of Mills, respecting the land in controversy, had com- 
menced ; for the suit of O’ Connor et als. v. Barré was filed in 1811, and it was 
passed one year and a few months before the final judgment of the Supreme 
Court was rendered in the case, decreeing the heirs of Mills to be the owners 
of the land which plaintiffs now claim. This transfer could in no manner affeet 
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= the title of plaintiffs ; for when property actually in litigation is sold, the ss 
chaser is bound by the judgment in the suit. 8 An., p. 252, Gillespie y, Gay 


mack. 


Besides, it does not appear that the land transferred by said act is part of q 
the lands which were allotted to the heirs of Mills by the commissioner = 
appointed, under the decree of the court, in the suit of O Connor etal y — 
Barré, to divide the lands in controversy in that suit according to the decree 


therein. 

The plaintiffs have established their title-to the tract of land sued for in the 
petitory form, and defendants have not made out their plea of prescription: 
plaintiffs have shown, that the title of the said tract of land was decreed to be 
in those under whom they and their assignors hold by the judgment of the 
Supreme Court in the case of 0 Connor et als. v. Barré in 8 M., p. 446; andas 
all the parties to this hold under the parties to that action, and derive their 
rights new claimed from those accorded to the parties thereto, and as the land 
in controversy in this suit was also in'litigation in that of 0’ Connor et als, y, 
Barré, the judgment in the said suit in 3 Martin, is then res judicata between 
the parties to this action, and they are bound by the decree therein. 3 An, 
p. 236, Delabigarre v. Second Municipality. Now, by the decree in said suit 
in 8 M., the said tract of land sued for in the petitory form was adjudged to 
those under whom the present plaintiffs hold, and the latter are entitled tog 
judgment in their favor. 

As to the three other tracts of land, to which the action of slander refers, 
defendants have entirely failed to make out a title, or to establish their plea of 
prescription, plaintiffs and those under whom they hold appearing always to 
have maintained their possession of the same. 

We cannot, however, accord the damages prayed for in this court, for 
no malice has been shown in defendants. 2 Rob., p. 336, Walden v. Peters and 
others. The intervenors have also established their title to the land claimed by 
them. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed 
with costs. 


B. F. Liston v. S. W. Wixorr.* 


Article 2256 of the Civil Code which declares “‘ Neither shall parol evidence be admitted against or 
beyond what is contained in the acts, nor on what may have been said before or at the time of 
making them, or since, applies, as a rule governing real estate, to adjudications made at sheriff 
sales. 

The prescription applicable to a demand by the holder upon a note is not applicable to the demand 
of the surety for re-imbursement against his principal. The latter is a personal action which is 
barred only by ten years. 


PPEAL from the District Court of St. Landry, A. Vooruues, J. 
B. F. Linton, for plaintiff and appellant. Lewis & Porter, for defendant 
Merrick, C.J. The defendant having advanced certain sums of money # 
pay some debts for which he had become security for the plaintiff, in order to 
secure himself, bought in at Sheriff sale (as plaintiff alleges, below its value) 





* This case was decided in 1856, rehearing granted and finally decided in 1857. 
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the plantation and certain negroes of the plaintiff The plaintiff was suffered 
to remain upon the property sold for some time, but finally the defendant 
assumed possession of the property so purchased. Plaintiff alleges that in the 
month of December, 1849, he “delivered the same up with the express stipu- 
Jation that he, defendant, was to take it at a fair valuation to pay any amount 
with all the interest and cost which might then be due to him, and to pay the 
balance over to petitioner.” 

He avers that, on the 23d day of February, 1850, the valuation of the 
property was $13,600; that his, Linton’s, indebtedness to Wikoff was $4,487 76 ; 
that he had fully complied with his contract, but that the defendant on the 23d 
of February, 1850, made a pretended sale of the property for cash “to sacri- 
fice the property and buy it himself for nothing.” 

The petition concluded with a prayer that the defendant be condemned to 
pay him $9,163 34 and five per cent. interest from the 23d of February, 1850, 
and any other sum the court may deem legal, equitable and just. 

The answer denies generally the plaintiff's petition, and the defendant therein 
sets up in reconvention two promissory notes of plaintiff, which he, the defen- 
dant, alleges he had as the surety of plaintiff paid and taken up. 

Judgment was rendered in favor of the defendant for $3,346 66 and interest, 
subject to a credit of $461 12 for professional services. 

The plaintiff appealed. 

He urges, that the Judge of the District Court erred in refusing to hear 
parol proof, viz, the testimony of John H. Taylor, the agent of the defendant, 
who was asked ‘if he had any written authority from the defendant, his prin- 
cipal, to make a sale of the property, consisting of lands and slaves, on the 23d 
of February, 1850, it being the second sale of the same property.” He was 
further asked “‘if it was not to his knowledge that there was an agreement in 


. telation to the second sale of said property between the plaintiff and defendant 


after the adjudication of it in 1845 to defendant, and what were the terms of 
it.” The plaintiff further stated that he intended to prove by Dr. Taylor and 
other witnesses, that at the first sale, in 1845, the defendant had purchased 
the land and slaves greatly below their value, but that in the present action it 
was not intended to attack the validity of the Sheriff's adjudication to defen- 
dant. The District Court was of the opinion that the testimony was inadmis- 
sible under Art, 2256 C. C., and the plaintiff excepted. 

The plaintiff contends that the Article of the Code cited applies to notarial 
acts, and not to adjudications made at Sheriff sales, and that parol proof is 
admissible to explain these last mentioned sales. 

But in his bill of exceptions as well as petition, the plaintiff concedes, in 
this suit, that the sale of 1845, was legal. It must follow that the legal title 
rested in the defendant, and that the property in his hands became subject to 
all the rules governing real estate. Hence the title could not be affected by 
parol; and the plaintiff not having protected himself with a counter title, 
hor interrogated his adversary on facts and articles, the Sheriff’s adjudication 
became invincible. If the plaintiff relies upon defendant’s letter of March 1st, 
1847, it amounts to but little more than a pollicitation, for there is nothing in 
the Record to show an acceptance or a payment made under it The defendant 
says in this letter: ‘‘ I am not desirous of the possession of this property with 
the train of trouble and vexation necessarily attending its management. If you 
can by your industry, economy and skillful husbandry make out to pay 
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punctually the interest of the aggregate debt and a portion of the p 
Iam most cordially disposed to allow you a reasonable time to do it.” Beds 
It is clear that this letter does not support the allegation in the . 


petition, that at the time he delivered possession to the defendant in 1849 there it 7 
was an express stipulation between the parties, that Wikof? was to take the 


property at a different valuation from the price at which he purchased, 

But under the allegations of plaintiff’s petition, and in view to the single 
objection made to the testimony, he should have been permitted to prove, by 
parol, that the property was bought by Wiko/f in 1845 greatly below its value 

This would not have been proving tit/e to real estate by parol. If the plain. 
tiff had produced written proof of his other allegations this testimony might 
have been important. But as it is not pretended that the plaintiff has other 
than parol proof of his contract, it would be idle to remand this case for the 
purpose of receiving proof on that point alone. 

We have been requested, in the event this case is not remanded, to reserye 
to the plaintiff the amounts paid by him since the sale. We do not discover 
any payments made by him which he was not obliged to make. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be affirmed, and that the plaintiff pay the costs of the 
appeal. 


SAME CASE ON A RE-HEARING. 


Sporrorp, J. A re-hearing is asked upon the question of prescription, as to 
the reconventional demand. 

That demand is not founded upon the promissory notes directly. It is ade 
mand for reimbursement for moneys paid by the plaintiff as surety for the 
defendant. The suretyship is on negotiable paper, it is true; but it has been 
held, that the prescription applicable to a demand by the holder upon the notes 
themselves is not applicable to the demand of the surety for reimbursement 
against his principal. This is a personal action which is barred only by ten 
years. C. C., 3508; Toledano v. Gardiner, 2 An. 779; Succession of Guil 
lawme, ib., 636. 

Re-hearing refused. 
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Orewine v. Herrs or Haccerry. 


A will is null and void which is contained in one and the same act with the will of another persoa. 
C. C., 1565. 


PPEAL from the District Court of Lafayette, Dupré, J. 


DeBlane & Fusilier, for plaintiff and appellant. C. H. Mouton, for de 
fendant. 
Bucuanay, J. A motion is made to dismiss this appeal, because the appeal 
bond is not signed by the appellant. 
It is settled that the signature of the appellant to the appeal bond is um 
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peseomary. It suffices that it be signed by a proper surety. 5 Rob., Jones v. — 
Sidle, and caseses quoted in Hennen’s Digest, verbo appeal. Hacoearr. 
The present action was commenced by petition filed 9th January, 1007. 
| The petition sets forth, that one John’ Haggerty, since denenees, made his last 
will by nuncupative act, on the 10th March, 1851, a copy of which is annexed, 
and thereby bequeathed to his slaves, the petitioner and her children, their free- 
© dom and liberty, to take effect from the day of the testator’s death. It con- 
y cludes by a prayer that a day be fixed for proving the will—that the heirs of 
, Haggerty, who are named, be cited—and that after due proceedings, the will 
- of Haggerty be proved, homologated, and carried into effect, according to its 
t form and tenor. 
P The heirs of Haggerty pleaded the exception of res judicata: and in case 
e said exception was overruled, they opposed the probate and execution of the 
will of Haggerty, on the grounds : 

1. That the will was contrary in form to the 1565th Article of the Civil Code, 
r jnasmuch as it is contained in one and the same act with the will of another 
person, namely : Haggerty’s wife. 

9. That by the Act of March, 1857, the emancipation of slaves in this State 
; is prohibited. 

3. That the will is contrary to law and good morals, the petitioner and her 
children named in the will, being the concubine and the adulterous bastards 


of the testator. 
The District Court decided the cause exclusively upon the Ist of the above 
; enumerated pleas ; to which also we will confine our attention. 


The will commences as foliows: 

“ Aujourd’hui, ce dix de mars de l'année mil huit cent cinquante et une—a 
la requéte de Monsieur Jean Haggerty (dit Clark) et a celle aussi de sa femme 
légitime, Marie Esclard, dite Frederick, tous deux résidant dans la paroisse 
susdite—moi, le soussigné, George W. Scranton, Recorder, diment commis- 
; sionné et assermenté en et pour la paroisse de Lafayette, dans l’Etat de la 
Louisiane, et y demeurant, je me suis transporté chez eux pour recevoir par 
acte authentique et public leurs derniers testaments, en présence de Messieurs 
Napoléon St. Julien, Pierre Giroir, fils, Aurélien St. Julien, Joseph Ozéme 
Milangon et Pierre Bélisaire Milangon, cing habitants,”appelés par le testateur 
et la testatrice pour ce exprés, tous témoins,” &c. 

After this preface, the act continues : 

“Et la et lors personellement comparut et fut présent le dit Jean Haggerty, 
se déclarant habile 4 tester, étant sain de corps et d’esprit, &c., lequel a dicté 
son testament devant les susdits témoins, au Recorder, quil’écrit tel qu’il a été 
dicté, et ainsi qu’il suit,” &c. 

Next follows (after the testamentary dispositions of Jean Haggerty) a for- 
mal conclusion and the signatures of the testator Haggerty, the witnesses 
named, and the Recorder immediately below, and in continuation we find 
written as follows: 

“Etat de la Louisiane, paroisse de Lafayette, le dix mars, mil huit cent 
cinquante et un, au méme jour et date comme ci-dessus, devant les mémes 
Recorder et témoins, la dame nommée dans le susdit acte, Marie Esclard, 
épouse légitime de le testateur susdit, Jean Haggerty, a comparu et fut per- 
sonn:llement présente et laquelle dame, 1a et lors, se déclarant habile a tester, 
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étant saine de corps et d'esprit, &c., a dicté son testament devant a s 
témoins aussi soussignés, au dit Recorder, qui l’écrit tel qu’il a été gig 
ainsi qu'il suit.” &c. Ras 
Then follows a formal conclusion and the signatures of Mrs, Haggerty, ty. 
testatrix, and those of the witnesses and notary. ae 

We have been particular in transcribing so much of this double act of lag Carlin 
will, because the argument of counsel has turned in great part, upon the fag his spo 
of whether it be in reality one connected act, or two distinct and independent The 
acts. We have no doubt that the former is the correct interpretation, Th ‘| gnd an 
preamble of each will has blended both together in such a manner, that it refined 
















seems entirely impossible to mistake the intentions of the two testators, ang As | 
particularly of the testator Jean Haggerty. It is worthy of particular obs: to be § 
vation, that Wr. Haggerty makes no disposition in this testament of ANY par. It i 


tion of his property, (if he had any other property,) than lis slave wom Jower 
Oreline, the plaintiff, and her children. It is obvious, that he must hay cases 


deemed it important to secure the codperation of his wife in the enfranchig. Sro 
ment of those persons ; and her will, as dictated, is but a repetition of his own, be cr 
embracing the same object, and in words almost identical. mutu: 
The judgment of the District Court is affirmed, with costs. tion, | 
of rec 
Al 
fortu 
Th 
) ' ; plant 
Henrietta Trowsrivce v. C. T. Carin. 
ings 
In cross actions brought by husband and wife for a separation from bed and board it was held: the 
That where the faults of the parties are nearly balanced, and are of a similar nature, neitherpany § or SC 
can be heard to complain in a court of justice Abu: 
Under the law of Louisiana, as hitherto interpreted, disappointments in the marriage relation, and & 

mere incompatibility of temper, are not causes for a judicial separation between husband and eee 
wife—excesses, outrages and cruel treatment of a nature to render the conjugal life intolerable, pare 
are; but with the qualification, that the party complaining must be comparatively innocent the | 
Mutual insults and outrages, the fruit of mutual provocations, unless there be a great and palpable did: 

disproportion of guilt, as between the parties, furnish no sufficient ground of action to either, ‘ 
ther 


oe from the District Court of the Parish of St. Mary, A. Voorhies, J. rep! 
J. G. Olivier and H. Gibbon, for plaintiff. Tucker & Wilson, for de outl 


fendant, appellant. inte 
Core, J. The parties to these suits have applied in separate actions fors eacl 
separation from bed and board. nev 
The suits were consolidated by consent of counsel and tried together, dist 
The wife has appealed from the decree of the District Court, which grants and 
the judgment of separation in favor of the husband and entrusts him with the to 
keeping of the children. J 
The principal causes adduced by the husband for his right to a separation aft 
are, that his wife desired to interfere with his prerogative of ruling on the bos 
plantation, and of administering its affairs ; was dissatisfied when he left home sut 
to attend to his plantation, and also, that she used very improper language do 


towards him in presence of the overseer. 


It appears from the evidence, that jealousy must have been the cause of the om 
whole of the improper conduct of the wife; the husband seems to have stp . 
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her ebullitions of temper for a long time, until becoming wearied, he a 
endeavored to correct her temper by corporeal punishment. Canin. 

' ‘This was antagonistical to that protection which is due to the wife, but J/r. 

Carlin appears to have been goaded on to it by the continued provocation of 


his spouse. 
be The evidence establishes, that the character of the husband is generally mild 
Th | aod amiable; the witnesses of the wife also declare that she is an amiable and 


refined lady. ; 4 
As both parties have acted unkindly to one another, a separation ought not 


to be granted to either. 9 M., 0. S., 421, Fleytas v. Pigneguy. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed, and that the petitions in these consolidated 
cases be dismissed, and that appellee pay the costs of both courts. 

Sporrorp, J., concurring. If all the evidence which soils this record is to 
be credited, it proves great misconduct on the part of both spouses, in the 
mutual relation which both are trying to dissolve. Crimination and recrimina- 
tion, blows, and words harder than blows, have succeeded their marriage vows 
of reciprocal forbearance, fidelity and love. 

A little more than ten years ago the appellee, then an elderly man with a 
fortune, married the appellant, a young girl without one. 

The first that we hear of them is, that they arrived upon the husband's 
plantation in the parish of St. Mary, “looking cross” at each other. Bicker- 
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ings soon arose about the management of the household; favorite servants of 
the master were found disrespectful to their mistress, and had to be chastised 
orsold. The lady had misunderstandings with the overseers, and they left. 
Abusive language, revolting to the ear of decency, is said by one of the over- 
seers to have been uttered, in his presence, to the husband by the wife, ap- 
parently under the stings of jealously. T'wo ladies testify that, in their presence, 
the husband upbraided his wife with being “‘ of no account,” saying “that she 
did not suit him, and that he was sorry he had ever married her.” One of 
them deposes, that he also traduced her family ; and both say that, to these 
reproaches, she answered meekly, and with tears. Notwithstanding occasional 
outbreaks and altercations of this sort, relieved, it would seem, by some placid 
intervals, time went on and three children were born of the marriage. Aithough 
a each parent is proven to have been tenderly devoted to the children, these 
new ties do not appear to have drawn them closer to each other. Indeed, the 
displays of temper on both sides seem rather to have increased in intensity, 
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and it is admitted that, on one occasion at least, the father resorted to violence 
to correct the mother of his children, 

About a year before the present suits were brought, and nearly nine years 
after the marriage, the husband instituted an action for separation of bed and 
board against his wife ; but one of his overseers testifies, that he was per- 
suaded to abandon it by her tears and promises of amendment. It was aban- 
doned shortly after its institution. 

At length, the present cross-actions were brought on the same day, in which 
each spouse, after a glowing recital of grievances suffered, and a careful sup- 
pression of grievances inflicted, claimed a judgment of separation against the 
other with a right to the custody of the three children, which each party seems 
very solicitous to retain. 
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The District Judge, expressing no doubt as to the truth of any of the J 
mony, concluded that the husband was the aggrieved party, and gave him, 
judgment of separation with the custody of the children. 5 

The wife has appealed. 

Although the conduct of both parties appears to have been highly cengy, 
able, it is impossible to say from the record before us, which was first OF most 
in fault. Their errors were of a kindred character, ebullitions of temper spp; 
ing from disappointment, a spirit of retaliation, and a lack of self-contro}, 

In a case like this, where the faults of the parties are so nearly 
and are of so similar a nature, the serious question arises, can either be heanj 
in a court of justice to complain of the other? Should not the conduet of 
each toward the other close the mouths of both ? ‘ 

An affirmative answer to this question was given by one of the sages of th. 
Roman law, treating, however, of the pecuniary interests of the spouses only: 

“ Papinianus lib. XI. Quastionum viro atque uxore mores invicem aceus. 
antibus, causam repudii dedisse utrumque pronuntiatum est. Id ita gos 
debet, ut ed lege, quam ambo contempscrunt, neuter vindicetur : paria enim 
delicta mutua pensatione dissolvuntur.” Dig. Lib. XXIV, Tit. ITI, 1. 89, 

The common law adopted this principle of compensation in refusing divong 
where the parties were guilty of similar faults towards each other. Const, 2, 
Q. VI. can. I. Coquille and Domat seems to have recognized something like 
this rule as a part of the ancient French law. 

Under the Code Napoleon, two schools sprung up and divided upon this 
question. Duranton (T. II, No. 574), Valette and Massol hold that a demand 
for separation is barred on either side by mutual faults of the same description; 
in the words of M. Duranton, “la réciprocité des torts doit aussi, en général 
produire une fin de non-recevoir, surtout lorqu’ils sont de méme nature.” Qn 
the other side, among those holding that where both parties are guilty of 
mutual outrages, both should have a decree of separation, must be classed the 
great names of Toullier (II, 764), Marcadé (I, 769), M. Demolombe (IV, 415) 
and probably the weight both of doctrinal and judicial authority in the modem 
jurisprudence of France. 

The District Judge cited only the opinion of Toullier. But, it must bere 
membered, that this is a question of Louisiana law. Our Code, our jurispm- 
dence, and our manners differ in many respects from those of France, although 
to a considerable extent, derived from that source. 

The doctrine of thc commen law and of Duranton, on the point under con 
sideration, appears to have been adopted at a very early period, and frequently 
enforced by our predecessors. In Durand v. Her Husband, 4 Martin, 0.8, 
174, it was held: that “the law which provides for a separation from bed and 
board in certain cases is made for the relief of the oppressed party, not for in- 
terfering in quarrels where both parties commit reciprocal excesses and out 
rages.” 

In Pigneguy’s case, 9 Lou., 420, the wife’s claim for a separation was tT 
jected, although it was proved that her husband had used personal violence 
towards her on one occasion, the court remarking that the evidence gave color 
to the assertion, that she provoked the ill treatment by her violent temper. 

In Rowley’s case, 19 Lou., 571, the court said, the argument, that after what 
had occurred between the parties it would be impossible for them to live 
together, was not a justification for a decree of separation. 
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In Lallande v. Jore,5 An., 33, judgment of separation obtained by a wife bg 92 


for defamation by her husband was reversed, because the conduct of the wife 
had been marked by exasperation and violence towards her husband. Durand’s 
case was cited with approbation, and also Waring’s case, 2 Phil., 182, where 
it was said by an English court, that if the conduct of the party complaining 
has been outrageous, the remedy must be first sought in a reformation of con- 
duct by the complainant. 

Andin Naulet v. Her Husband, 6 An., 403, where, as in this case, both 

jes demanded a separation, and the District Court granted it in favor of the 
husband, the judgment was reversed and bo‘h parties were turned out of 
court, because they were both in the wrong, having been guilty of reciprocal 
outrages. 

To ascertain what is a just limitation upon the right of divorce, is one of the 
most difficult of social problems. 

To fix this limitation is an attribute of sovereignty. 

Under the law of Louisiana, as hitherto interpreted, disappointment in the 
marriage relation, and mere incompatibility of temper, are not causes for a ju- 
dicial separation between husband and wife — excesses, outrages and cruel 
treatment of a nature to render the conjugal life intolerable, are; but, with 
this qualification, that the party complaining must be comparatively innocent 
of conduct similar to that complained of, in order to obtain a decree ; mutual 
insults and outrages, the fruit of mutual provocations, unless there be a great 
and palpable disproportion of guilt as between the parties, furnish no sufficient 
ground of action to either. 

This being the doctrine of the cases heretofore adjudged in this State, we 
would not feel at liberty to disturb it, although it might conflict with our views 
of policy ; but, notwithstanding the vigorous and able assaults that have recently 
been made upon this rule in France, and notwithstanding the inconveniences it 
may occasionally work, its manifest tendendency is to induce greater circum- 
spection in entering upon the most important of civil contracts, greater forbear- 
ance in undergoing the petty annoyances of domestic life, and a more general 
suppression of such scandalous scenes as it has been our painful duty to review 
in this cause. 

I therefore concur in the above decree, dismissing both actions at the ap- 
pellee’s costs. 


Succession or Antoine Numa Tassin.* 


Under the second section of the Act of March 17th, 185%,“ to provide a homestead for the widow 
and children of deceased persons,” it was held: That the surviving widow was bound to give se- 
curity as usufructuary, the usufruct being of money belonging to her deceased husband’s children 
by a former marriage. 


PPEAL from the District Court of the Parish of St. John the Baptist, 
Duffel, J. Berault & Legendre, for administrator, appellant. St. Paul 
& Bony, for appellee. 


———— 


*This case was decided in 1855, and not heretofore reported. 
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SUPREME CUURT OF LOUISIANA, 


Sporrorp, J. The only question in this case grows out of the co 


of the Act of March 17th, 1852, entitled “an Act to provide a homestead for | 


the widow and children of deceased persons.” Sess. Acts, p. 171. 

Section one enacts, ‘‘ that whenever the widow or minor children of 9 ge 
ceased person, shall be left in necessitous circumstances, and not possess jp 
their own right property to the amount of one thousand dollars, the widow op 
the legal representatives of the children shall be entitled to demand andy. 
ceive from the succession of their deceased father or husband, a sum which 
added to the amount of property owned by them, or either of them, in their 
own right, will make up the sum of one thousand dollars, and which gajg 
amount shall be paid in preference to all other debts except those of the yep. 
dor’s privilege and expenses incurred in selling the property.” 

It is further enacted by section two, “that the surviving widow shall hay 
and enjoy the usufruct of the money so received from her deceased husband's 
succession during her widowhood, afterwards to vest in and belong to the 
children or other descéndants of said deceased.” 

The administrator of Zassin’s succession, who is the appellant in this case 
concedes that the District Judge properly allowed the surviving widow the 
usufruct of one thousand dollars by preference out of the succession; but he 
complains that the money was improperly ordered to be paid over to her with. 
out requiring security for the return of the principal to the descendants of her 
deceased husband upon the termination of her widowhood by marriage or 
death. 

His argument is, that the second section of the Act of 1852, constitutes 
her a usufructuary of money, and that she is, therefore, by legal implication, 
subjected to the obligations imposed upon such usufructuaries by sec. 34, tit, 
8d of the Civil Code; that is, that she must give security, or in default there- 
of, the money must be put out at interest on good security, under the autho- 
rity of the Judge. 

In this case, the usufruct is established by operation of law. C. C. 582. 
The general rule is that usufructuaries must give security. C. C. 551. The 
burden is on the opponent to show that she falls within some exception to the 
rule. 

It is true, that neither the father nor mother having the legal usufruet of 
the estate of their children, is required to give the security. C. C. 553. But 
the opponent does not belong to this category of persons. Her usufruct is not 
of the estate of her children; but of a sum of money belonging to Tassin's 
children by a former marriage, who are now minors. 

It is true that the security may be dispensed with in favor of the usufrue 
tuary by the act by which the usufruct is established. C. C. 552. But there 
is no such dispensation of security in the Statute of March 17th, 1852, under 
which this usufruct is established. 

The usufruct created by that act must conform to the laws in pari materia. 
C. C. 17; Succession of Bringier, 4 An. 394; Succession of Fitzwilliam,’ 
An. 489. 

Construing the Act in connection with the general law upon the subject of 
usufruct, we conclude that in a case like the present, it was the intention of 
the lawgiver that security should be given by the widow. 

The Article 556 of the Civil Code provides, that if the usufructuary does 
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‘ ; i UCCESSION 
” not give security or a special mortgage, &c., sums of money, the usufruct of § — 


which has been given, shall be put out at interest on good security, with the 
consent of the owner, and if he refuses, by the authority of the Judge. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
court below be so amended, as to authorize the sum of one thousand dollars 
to be paid over to the opponent, Emma Hymel, widow of Antoine Numa Tas- 
sin, by preference out of his succession, only upon her giving security accord- 
ing to law ; and in default of her giving such security, that the said sum of 
money be put out at interest on good security, according to Article 556 of the 
Civil Code; the interest thereof to be paid to the said opponent during her 
widowhood, and at the expiration thereof the capital to be paid over to the 
children or other descendants of the deceased Antoine Numa Tassin. It is 
further ordered and decreed, that in other respects, the judgment appealed 
from be affirmed, the costs of this appeal to be borne by the opponent and 


appellee. 


Joun S. Edwarps, Under-Tutor, v. Jonn Morrow, Tutor. 


In a suit to remove the father from the tutorship of his minor, on the ground of notoriously bad con- 
duct, the party should allege particular facts of which the defendant was guilty, in order to enable 
the court to determine whether such facts constituted “ notoriously bad conduct.”’ 

No cause of exclusion or removal from the tutorship is applicable to the father, except that 
of unfaithfulness of his administration and of notoriously bad conduct. C. C., 826. 


PPEAL from the District Court of the parish of St. Landry. Martel, J. 
iL Lewis & Porter, for plaintiff and appellant. J. E. King & B. F. Linton, 
for delendant. 

Voorntes, J. In this case the defendant is sought to be removed from the 
natural tutorship of his minor children, on the grounds: 1, That he has 
neglected to educate them; 2, That he has driven two of them from his domi- 
cil, and refused to clothe or feed them, in consequence of which they have 
become homeless vagrants, without the means of subsistence; 3, That he has 
repeatedly declared that the two last-mentioned children should never receive 
the property inherited from their deceased mother; 4, That he has repeatedly 
declared his intention to deprive his other children of a portion of their 
inheritance, by dividing it equally between them and his children by a second 
marriage ; and 5, that the defendant is an habitual drunkard, and is unfaithful 
in the administration of the property of the minors, and in the care of their 
persons, 

An exception to the plaintiff's right of action was pleaded by the defendant. 
Considering that the plaintiff had substantially complied with the require- 
ments of the law, in obtaining the authorization of the judge to prosecute the 
suit, as we infer from the record, the exception was properly overruled. 

The defendant then pleaded that the suit had been instituted from improper 
motives ; that the allegations of the petition were untrue; that he had faith- 
fully managed the property of his minor children. And claimed one thousand 
dollars damages in reconvention of the plaintiff. 
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The plaintiff is appellant from a judgment of the court below 
demand. agi 
Before considering the merits of the case, it is necessary for US to notieg i 
several bills of exception to which our attention has been directed by the coun. ; 
sel for the appellant. 

1. On the second day of the trial, after several witnesses had been 
the judge refused to allow an amendment offered by the plaintiff, that “John 
Morrow is, and has been for several years, a man of notoriously bad 
and ought, therefore, to be removed from the natural tutorship of his children” 
Apart from the reasons which may have induced the judge to refuse the 
amendment, it appears to us that such an allegation would be immaterial, ‘Th 
party should allege particular facts of which the defendant was guilty, jg 
order to enable the court to determine whether such particular facts constituted, 
within the terms of the law, ‘‘ notoriously bad conduct.” 

2. We do not think the judge erred in refusing the declarations of the minors 
Preston and Burton Morrow to some of the witnesses, “ that their father had 
driven them from home and refused to support them,” to be given in evidence, 
If the minors were themselves incompetent as witnesses, of which there canbe 
no doubt, it is clear that their declarations, which amounted to mere hearsay, 
were inadmissible. 

3. We think the judge very properly refused to permit the plaintiff to prove 
by witnesses that from their knowledge of the defendant, and from his general 
character, they considered and believed him to be a dishonest man; and that 
if the property in his possession belonging to his minor children should be 
converted into cash, the money would not be safe in his hands, that he would 
swindle them out of their inheritance. The particular facts within the know- 
ledge of the witnesses giving rise to such inferences, could alone be given in 
evidence, and of which, besides, the court, and not the witnesses, was the pro- 
per judge. 

4. The testimony in relation to a difficulty between the defendant and his 
daughter, and the character of his wife, neither of whom being a party to this 
suit, was, in our opinion, very properly excluded. Whether the defendant's 
treatment to his daughter, who had ceased to be under his tutorship by her 
marriage, was unjustly harsh or not, or whether the defendant’s present wife 
was profane, high-tempered and drank spirituous liquors or not, was, it seems 
to us, quite immaterial, and could afford no legal ground to remove the defen- 
dant from the tutorship. 

5. The Judge a quo, we think, correctly sustained the defendant's objection 
to the following questions propounded by the plaintiff's counsel to the wit 
nesses: “1st. Is not the defendant a man of notoriously bad conduct? 2 
Is not the defendant a dishonest man? 3d. If the property of the minors now 
in the possession of the defendant were sold and converted into money, do you 
believe the money would be safe in the defendant's hands?’ As a general 
rule, the opinions of witnesses are inadmissible. The present case does not 
form an exception to that rule. 

6. Conceding that the Judge a quo erred in sustaining the defendant's ob 
jection to the competency of the plaintiff as a witness, on which we express 00 
opinion, we do not think it affords a sufficient reason to authorize us to remand 
the cause, convinced as we are that it would not vary the result of this unfor 
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tunate controversy, which should end here. From the voluminous testimony 
in the record, which has been carefully examined by us, we must presume 
that “the neighbors have all testified, as the defendant’s counsel remarks, and 
as against this testimony, that of the under-tutor could be of no avail.” 

Upon the merits we concur in the conclusion of the Judge @ quo that the 
Jaintiff has failed to make out his case. ‘‘ No cause of exclusion or removal 
is applicable to the father, except that of unfaithfulness of his administration, 
and of notoriously bad conduct.” ©. C. 826. There is no evidence in the 
record showing that the defendant was unfaithful in his administration. It is 
truehewas addicted to drinking, but this does not appear to have interferred with 
the management of his business or caused any injury to the property or to his 
pecuniary interest. His conduct may be censurable in this respect, presenting 
an evil example to his children, but it is surely not such as to constitute in it- 
self, within the terms of the law, “ notoriously bad conduct.” The case of the 
tutorship of Virginia Kershaw, 5 R. 488, bears a strong analogy to the pre- 
sent. There it appeared the tutor was addicted to using ardent spirits to ex- 
cess; when drunk he was inoffensive, and when sober a quiet good citizen. In 
the case at bar, the defendant does not appear to be addicted to any other vice, 
and is also inoffensive under the influence of intoxicating liquors. The doctrine 
as to what constitutes notorious bad conduct we consider to be fully settled by 
our predecessors. See the case of Bosworth v. Butler, 2 A. 298. 

It is, therefore, ordered and decreed, that the judgment of the court below be 


affirmed, with costs. 


oOo eee eee 


Luctus Surnon v. Marte T. Castitye. 


The purchaser of property while in the peaceable and undisturbed possession of the property, can- 
not maintain the revocatory action against his vendor to set aside the sale of the property to his 
éwn vendor, on the ground of fraud and simulation. 


PPEAL from the District Court of St. Landry, Martel, J. 

J. E. King, Swayze & Moore, T. H. Lewis and Porter, for plaintiff and 
appellant. J. HZ. Overton, J. F. Morrogh and Dupré & Garland, for defen- 
dant. 

Cote, J. On the 28th of March, 1845, Pierre Labiche being largely in- 


_debted to his wife, widow of Jean Estorge, and to her minor children, issue of 


her former marriage with said Zstorge, by public act passed before Adolphe 
Garrigues, Judge of the parish of St. Landry, sold and transferred to his said 
wife, Marie Therese Castille, a large amount of property, in part satisfaction 
of her separate property and of the property of said minors, that had been 
received by him. By said act, it appears that he owed to the minors $23,653 06, 
and to said Mrs, Castille, for her separate right, $16,410 82, making a total 
due to the wife and her minor children, of $40,063 38, which the said Pierre 
Labiche acknowledged to have received and disposed of as head of the com- 
munity. 

Defendant in said act having resumed the administration of her separate 
property and renounced the community established by the marriage contract, 
the sxid Pierre Labiche then declares, that “‘ wishing to replace the amount 
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of claims which his said wife may have against the community, either 
own account, or as tutrix of her minor children, amounting, as afg . 
the sum of $40,063 38,” he sells to her the property which is detailed in 
act of sale, consisting of lands, slaves and movables, for the price and 


$21,230. For which sum, the wife acquits and discharges her husband » 


tanto. The act continues: “This sale is besides made under the 
conditions, to wit, that the said Marie Therese Castille, putting herself jp the 
place and stead of the said Pierre Labiche, her husband, will pay, go agip 
discharge him, to Jonathan Harris, the sum of one hundred and twenty-ning 
dollars and thirty-eight cents, more or less,” which added to the afore 
$40,063 38, makes a total of $40,193 83, which deducted from $21,230, th 
price of the sale aforesaid, leaves a balance of $18,963 33, due the wife in her 
jndividual capacity and as tutrix, which Pierre Labiche in said act acknoy. 
ledges to owe, and obliges himself to pay out of notes and accounts due hip 
by different persons, the proceeds of which will be appropriated to the extip 
guishment of the debt. 

Afterwards, to wit, in February, 1850, Pierre Labiche died, and on the li, 
of March following, the defendant qualified and was appointed administratz 
of his estate. An inventory was taken shortly afterwards, and on the 93dg@ 
October following, his succession being regarded as insolvent, a meeting of 
his creditors was called to decide upon the best disposition to be made of it 

The said inventory taken on the 8th of April, 1850, showed assets to th 
amount of $1,509 75, and only five creditors appeared or were represented a 
the said meeting. 

The present defendant, with her privilege claim of $18,963 33, and ordiny 
ry creditors to the amount of $144 22, voted a sale for cash. 

The property was accordingly sold upon those terms on the 4th of January 
following, realizing the sum of one thousand and fifteen dollars and sixty 
cents, which went to the credit of the defendant's privilege. 

Afterwards, to wit, on the 19th of June, 1854, defendant, by notarial a, 
sold to plaintiff a sugar plantation and several slaves, which, with the excep 
tion of a small fraction of land, constituted a part of the property sold by her 
husband to to her as aforesaid; the price of said property was $45,000; fire 
thousand dollars in cash, a like sum payable the 20th of April, 1855, and also 
on Ist of June, 1856; the remaining sum of $30,000, payable in six equal 
annual installments from that date thereafter; the first three installments 
bearing eight per cent. yearly interest from the maturity of each, and there 
maining ones to bear the same rate of interest from the Ist day of June, 
1857. 

The obligations of the plaintiff, payable accordingly, for those several it 
stallments of the purchase money, were duly executed and paraphed by the 
notary, to identify them with the act of sale, which embraced a special mort 
gage for the security of the said payments. 

With the execution of this act, faithful delivery was made, by the defendant 
to plaintiff, of all the property described in the deed of conveyance of which 
he has since, and up to this time, been in the peaceable and undisturbed poe 
session and enjoyment of the entire revenues. 

The first installment of $5,000 with interest accrued, had already matured 
on the 20th of April, 1855, and was yet unpaid. The second, for am equi! 
amount, had but six months to run, when, on the 8th of December, 1894 
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iff acquired by conventional purchase and transfer, with subrogation 
from Evariste Debaillon, agent of his wife, Alexandrine Ann Louallier, four 


TF several judgments recovered by the Mechanics’ and Traders’ Bank of New 


Orleans against Pierre Labiche, the deceased husband of the defendant, for 
the consideration of seventy-five per cent. of the principal of the said judg- 
ments, exclusive of interest and costs, payable one-half on the Ist of March, 
1856, and the remainder on the Ist of March, 1857, and on the 12th of March 
following, the date of the preceding assignment, he again acquired, by written 
transfer from the agerit of John Boyd, for the sum of five hundred dollars in 
cash, a judgment recovered by him against the said Pierre Labiche. 

These several judgments, including interest and costs, amounted at the 
trial of the present case to the sum of nine thousand nine hundred and thirty- 
four dollars and ninety-three cents, for which the plaintiff only paid, accord- 
ing to his own showing, two thousand five hundred and fifty-nine dollars and 
fifty cents, five hundred dollars in cash, and the balance on credits. 

We would here observe, that two of the said judgments of the Mechanics’ and 
Traders’ Bank were rendered on the 13th June, 1843; another one was ren- 
dered on the 19th August, 1848, and the other on the 17th of May, 1848. The 
judgment of Boyd was rendered on the 14th of August, 1848. 

Plaintiff in this suit represents, that by virtue of the transfer to him of said 


- judgment that he is a mortgage creditor of the estate of Pierre Labiche, the 


late husband of the defendant, and institutes these proceedings against her 
both in her individual capacity and as administratrix of his succession, charg- 
ing her (mutatis mutandis) with having never made a true and faithful inven- 
tory of the succession ; of having badly administered it, and of having rendered 
no account of that administeration. That the said sale of 28th May, 1845, by 
said Pierre Labiche to defendant was simulated and fraudulent and collusive 
between the parties, and in fraud of creditors; that neither the marital claims 
of the defendant, nor those of her minor children were just, or constituted as 
against Pierre Labiche any legal grounds for restitution on his part. That 
the property transferred was worth double the estimated price for which it was 
transferred ; that the said transfer had not a legitimate cause and does not, 
therefore, fall within the exceptions of the legal interdiction of such contracts ; 
that by one of the stipulations of the act, the defendant obliged herself for the 
payment of a debt contracted and due by her husband; that the defendant 
could not purchase for her minor children immovables without the advice and 
authorization of a family meeting, or invest their funds in movables, and that 
Labiche was \argely indebted at the date of the act, and that the property so 
transferred, being the common pledge of his creditors, ought to have been ap- 
propriated to the payment of his debts. 

Such are the various causes of nullity pleaded by the plaintiff against the 
validity of the act of the 28th of May, 1845, which he avers to have injured 
his rights as a creditor of the estate of said Labiche ; and he further avers, 
said act being an absolute nullity, did not divest Labiche of his ownership and 
conferred no title on defendant, and that the property bought by plaintiff of 
defendant, belonging to another, the sale of said property to plaintiff was void, 
and vested no title whatever in the plaintiff, and he asks for judgment against 
the defendant, as administratriz, for the entire amount of his several judg- 
ments, though acquired at not one-third of their face, and also still further de. 
mands of her individually, the absolute rescission of the sale to himself of the 
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19th June, 1854, the extinction of the entire existing indebtedness, 








to forty thousand dollars exclusive of interest ; the restitution of the cash pe _ en ’ 
ment of five thousand dollars ; five thousand dollars damages for thelon« | , 
time and money, and the inconvenience to which he has been Subjected, ang ae 
ten thousand dollars, the value of the improvements made by him upon jy So 
: , defen 
premises. nent 
Plaintiff prays that the defendant be cited in her individual capacity and gs the fi 
administratrix ; that she be ruled to render a full account of her admini Al 
that the acts of the 28th of May, 1845, andof the 19th of June, 1854, be ‘’ th 
annulled; that the several obligations executed by the plaintiff to the defen. matt 
ant, as the price of the latter purchase, be cancelled ; that all the property d the j 
scribed in those sales be decreed to belong to the succession of the deceag | ment 
Labiche, as also that conveyed by J. H. Labiche to the defendant; that th purc 
plaintiff be recognized as a judicial mortgage creditor of said ssccession for the W 
several amounts claimed by him for the judgment bought by him as aforesaid, atta 
and that he have judgment against the plaintiff individually for the sum of one 
twenty thousand dollars, as detailed in the following specifications: the test. Ban 
tution of the cash payment of five thousand dollars, ten thousand dollars for Pet 
the value of his improvements upon the premises, and five thousand dollay It 
damages for the loss of time and annoyance to which he has been subjected low 
by this litigation. ject 
It seems to us that this statement of the case is sufficient to show that plain. 
tiff has no cause of action, and that his demand must be rejected. 
It is adverse to every principle of law and equity, that the plaintiff, while in 
the peaceable and undisturbed possession and enjoyment of the property pur. 
chased by him can, in defiance of his legal obligations as buyer, maintain 
against his vendor the action of nullity here instituted, when the sale of de 
fendant to him is not absolutely null; but even upon the hypothesis that his 
action lies for the revocation of the sale to himself, and that he can legally yr 
attack the validity of the transfer from Labiche to the defendant, we think Fer 
that the sale is valid, and, so far as the wife was concerned, coming within the 
exceptions to the general interdiction denounced by the Code, (C. ©., Am \ 
2421; Troplong, vol. 1, No. 180,) and valid in fact as an act of honest restite- 4 
tion to his wife and step-children for their just dues in moneys received and | 
appropriated by him to his own use; the evidence establishes that he was in- Mf 
debted in the amount alleged to his wife personally and to her as tutrix of her * 
minor children. * 
It is also clear that, if the said judgments bought by him as aforesaid, in the of 
hands of the original creditors, operated a judicial mortgage upon the property 
purchased by the plaintiff, his obvious and only remedy was to suspend pay- of 
ment of the price until security was given by the defendant against the existing La 
dangers of disquietude in his possession. C. C., Art. 2535. ; 
Besides, even if the said judgments could legally constitute such an oub . 
standing hypothecary lien upon the property sold him, as to be regarded in the 
light of an adverse title necessary to the perfection of his own, his purchase 


would be interpreted as the act of a trustee of his vendor, the defendant, and 
he could only be entitled to reimbursement for the actual cost of the claims 
acquired, Pepper v. Dunlap, 5 A. 260; Galloway v. Finley et al., 12 Peters, 
284, 
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We would also remark, that at the meeting of the creditors of the estate of 
ssid Labiche, before alluded to, not one of the judgment creditors here re- 
presented by plaintiff appeared to deliberate or vote, nor does any evidence in 
this record, parole or documentary, disclose that any notice was ever given to 
defendant, as administratrix, of the existence of such indebtedness, or of de- 
mand for payment, from the opening of the succession of Pierre Labiche to 
the institution of this suit by the present plaintiff. 


Although all the mortuary proceedings in the estate of Pierre Labiche were, 
, 


4s the record shows, conducted according to the strictest formalities of law, 
matters also of public notoriety and of record, and must have been known to 


the judgment creditors aforesaid, yet no effort was made by them to obtain pay- 


ment, and probably never would have been made if their claims had not been 
sed by plaintiff. 

We would also observe, that the sale of Labiche to his wife cannot now be 
attacked by plaintiff successfully, as defendant has pleaded the prescription of 
one year, which we consider as valid. C. C., 198%; 2 A., 663; Merchants’ 
Bank v. Bank of United States, 3 A., 250; Gillespie v. Cammack, 8 L., 28; 
Petit v. His Creditors. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
jower court be avoided and reversed, and that the demands of plaintiff be re- 
jected and his petition dismissed, and that he pay the costs of both courts. 
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Succession oF BoatwriGHtT. 


It cannot de inferred that the testator intended to give a general seizin to the executor from the 
following expressions: ‘“‘I leave the whole of this foregoing, as written, to the manegement of 
Fergus Hathorn, to have my request carried out fully and faithfully.” 


PPEAL from the District Court of St. Landry, Martel, J. 
il H. W. Garland, for executor. J. £. King, for opponents and appellants. 

Sporrorp, J. Fergus Hathorn, testamentary executor of the last will of 
M. D. Boatwright, having filed an account and tableau, the heirs opposed the 
same “on the ground that the commissions of said executor are overcharged ; 
that the said executor never had the seizin of said estate, and that the amount 
of said commissions ought to be reduced.” 

The commissions opposed are estimated upon “ $55,944, amount of the half 
of the deceased in the partnership of Boatwright & Swayze, ane his personal 
property,” to wit, $1398 66. 

The only expression in the will from which it is possible to infer an inten- 
tion to give a-general seizin to the executor is the following: “I leave the 
whole of this foregoing, as written, to the management of Fergus Hathorn, to 
have my request carried out fully and faithfully.” The fair construction of this 
clause would seem to be that the executor was only requested to see to the 
execution of the legacies. It cannot be held to confer a seizin of the entire 
succession under the Article 1653 of the Code. “The testator may express 
his intention to grant the seizin of his estate to the testamentary executor, 
either in express terms, by authorizing him to take possession of the whole or 
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apart of the estate of his succession after his death, or by merely 
ing him testamentary executor and detainer of his estate, the word detaaa 


sufficiently announcing that the executor is to be seized of the property of the 


succession. 

But if the executor testamentary be merely appointed testamentary exeeutge 
without any power, his functions are confined to see to the execution of thy 
legacies contained in the will, and to cause the inventory and other conserya. 
tory acts of the property of the succession to be made.” 

But by Article 1677, if the executor has not had a general seizin, his com. 
mission shall only be on the estimated value of the object whieh he has hadj, 
his possession, and on the sums he has had in his hands for the purpose gf 
paying the legacies and other charges of the will.” It has been held that pang 
evidence is admissible to show what property of the succession has passe 
through the hands of the executor, even when seizin has not been given by 
the will. Anderson's Executors vy. Anderson’s Heirs, 10 La. 29. 

The account in this case shows that the executor received the sum of $3i,. 
468 49 wherewith to pay the debts and the legacies. We are of opinion thy 
his commission should be reduced to two and a half per cent. upon this sum, 

No opposition was made to the separate allowance of $850 to Robert 
Burguerel for special services rendered to the succession. 

It is, therefore, ordered, that so much of the judgment of the District Court 
as dismisses the opposition of the heirs of Michael D. Boatwright to thea. 
count and tableau of Fergus Hathorn, testamentary executor, be avoided ang 
reversed ; it is further ordered, that the said opposition be sustained so far as 
to reduce the commission of the said executor from the sum of thirteen hundred 
and ninety-eight dollars and sixty-six cents ($1398 66,) as charged, to the sum 
of seven hundred and eighty-six dollars andseventy-one cents ($786 71), which 
sum is hereby allowed to the said testamentary executor in full for his com. 
missions, the account and tableau to be amended accordingly ; and it is further 
ordered, that in all other respects the judgment appealed from be affirmed; the 
costs of this appeal to be paid by the said Fergus Hathorn, appellee. 
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Francors Feray v. Joun M. Foore. 


In the jurisprudence of Louisiana a distinction is not made between words actionable and work 
not actionable as the basis of damages in a suit for slander where no special damages at 
proved. 


PPEAL from the District Court of St. Mary, A. Voorhies, J. 
E. Simon, jr., for plaintiff and appellant. Gibbon and Olivier, ford 
fendant. 

Bucuanan, J. Plaintiff claims damages of defendant for slander. The 
words charged in the petition as slanderous are, “ Frangois Feray has swom 
falsely in a certain business against me.” 

Plaintiff appeals, for the purpose of having the damages which were assigned 





by the jury increased—and the appellee, in his answer to the appeal, prays 
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that the judgment be amended by dismissing the suit, on the ground that the Ferar 


words charged in the petition are not actionable. Foors. 































The distinction between words actionable and words not actionable as the 
basis of damages, where no special damages are proved, has been overruled by 
malap the Supreme Court—Martin, Chief Justice, dissenting—in the very carefully 
the argued and considered case of Miller v. Holstein, reported in 16th Louisiana. 
hile we view the jurisprudence of Louisiana as settled upon this point 
erra. WwW le Pp ’ 
and therefore allow the most extensive scope to the Articles 2294 and 1928 0f 
ay the Civil Code, we are the less disposed to interfere (at least for the purpose of 
ai increasing it), with the verdict of a jury, in a case where no special damages 
a have been shown to have been suffered. 
art Judgment affirmed, with costs. 
Ssed 
L by 
SI, 
that 
a, Stats v. Hasu.* 
bert 
The accused had made certain statements as to his guiltto B. /eld ; that the District Judge did 
not err in permitting the statements of the accused to B. to go to the jury when the facts embraved 
Part therein had been corroborated by evidence aléunde. 
ace Although an original confession may have been obtained by improper means, yet subsequent con- 
and fessions of the same or of like facis may be admitted, ¢/ the court believes, from the length of time 
. intervening, or from proper warning of the consequenccs of confession, or from other circum- 
& stances, that the delusive hopes or fears, under the influence of which the original confession was 
red obtained, were entirely dispelled. Jn the absence of any such circumstances the influence of the 
um motives, proved to have been offered, will be presumed to continue and to have produced the con- 
Lich fession, unless the contrary be shown, and the confession will therefore be rejected. 
- PPEAL from the District Court of Morehouse, Richardson, J. 
her F. P. Stubbs, District Attorney, for the State. D. Newton and W. A. 
the Caperton, for defendant and appellant. 

Srorrorp, J. The prisoner Hash has appealed from a sentence of death 
pronounced against him by the District Court of the parish of Morehouse, 
upon the unqualified verdict of a jury finding him guilty of the murder of 
John Morris, 

His only ground of complaint against the ruling of the District Court is, 

y or P & g 

that the testimony of A. J. Bobo, as to his alleged confessions in jail, was im- 

properly permitted to go to the jury. The bill of exceptions sets forth, that 

the objections made to the admission of this testimony were but two: Ist, that 
re at the time the confessions to the witness Bobo were made, the prisoner was 
™ still laboring under the influence of the threats and promises which had been 

held out to induce a previous confession, (which was offered and rejected on 

the trial ;) and, 2d, that it was not shown that the confessions were made un- 
de influenced by any threats or promises. To the bill of exceptions the Judge 

appended the following remarks; ‘there was a strong doubt on the mind of 
he the court whether the entire confessions made by the prisoner to Murrell and 
rD Bobo, in the jail, were not admissible, but that doubt was given in favor of the 

’ ’ g 

prisoner, and only so much of the prisoner’s declarations were permitted to be 
ed iia 
ys * This case belongs to the Monroe decisions, having been omitted in its proper place. 
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SUPREME COURT OF LOUISIANA, 


given in evidence as were corroberated by other testimony. In order tp 
serve an accurate history of the proceedings the questions and answers of the 
witnesses were reduced to writing and annexed hereto,” 


It is stated in the printed argument, filed on behalf of the prisoner that 
’ 


Bobo was the only witness who established or was permitted to testify as tp 
the statements and confessions of the accused. The evidence, as taken down 
and attached to the bill of exceptions, discloses but two declarations of the 
accused, neither of which directly avows his own guilt: first, that the deceased 
was struck five times on the head with a stick; and, secondly, that he Was 
struck with the stick exhibited on the preliminary examination before the 
magistrate. These we suppose to be the facts alluded to by the Judge ag og. 
roborated by extraneous evidence. 

The sole question for us is, was there any error which we are bound to cor, 
rect in the ruling of the Judge admitting in evidence these two statements of 
the prisoner to Bobo? Bobo it appears testified, that.there were no 
promises or inducements held out to the accused, but that the statements 
above detailed were the prisoner's voluntary answers to him.. The facts, that 
the prisoner was ironed and that Bobo was the Sheriff, do not imply the ex. 
istence of an improper influence which elicited the statements. Ten days had 
elapsed from the time when the prisoner’s rejected confessions, induced by 
advice to throw himself upon the mercy of the court, had been made, 

The rule laid down in Guild's case, 5 Halst., 163, is generally conceded 
be sound. ‘‘In that case, upon much consideration, the rule was stated tobe 
that although an original confession may have been obtained by improper 
means, yet subsequent confessions of the same or of like facts may be admitted 
if the court believes, from the length of time intervening, or from proper 
warning of the consequences of confession, or from other circumstances, that 
the delusive hopes or fears, under the influence of which the original confession 
was obtained, were entirely dispelled. Jn the absence of any such circumstance, 
the influence of the motives, proved to have been offered, willbe presumed to 
continue, and to have produced the confession, unless the contrary be shown, 
and the confession will, therefore, be rejected.” 2 Russ. Crimes, *p. 838; 
1 Greenleaf Ev. 254. 

The District Judges would seem, therefore, to have power, under the law, to 
infer that the original improper influence has ceased to operate either from the 
lapse of time or other sufficient cause. To give this court jurisdiction ina 
criminal case of a question of this class, the bill of exceptions must disclose, 
that the Judge erred in a conclusion of law and not in a deduction of fact. 

Without deciding whether the lapse of time was sufficient in this case 
obliterate the influence of improper advice upon the prisoner’s mind, we are 
clear that the District Judge did not err in permitting the above statements of 
the accused to Bobo to go to the jury when the facts embraced therein had 
been corroborated by evidence aliunde. State v. Moore, 1 Hayne, 482. 

It is, therefore, ordered that the judgment be affirmed, with costs. 
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Where & refereuce is made under any head, the figures refer to the corresponding figures in the 
Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
reader to turn at once to the case, should he so prefer, without previously consulting the Index. 





ACOOUNT. 

1, Where an account has been rendered and a balance struck and acquiesced 
in by the debtor, the imputed credits are to be considered as payments, 
but the credits must first be imputed to the payment of such charges 
as the debtor was legally bound to pay and not to such as he was un- 
der no obligation to pay. Keane v. Branden, 20. 


9, An acquiescence in an account containing illegal charges, will not estop 
the debtor from pleading their illegality—the only effect of such ac- 
knowledgment is to dispense the creditor from any affirmative proof. 
A mere charge in an account of interest beyond the legal rate which 
has not been acknowledged or acquiesced in,¥ will not preclude the 
creditor from the recovery of legal interest. Ibid. 


ACTION. 


1. Several distinct causes of action cannot be cumulated against several de- 
fendants in one suit, unless the defendants have a common interest to 
be adjudicated upon in one judgment. Waldo v. Angomar, 74. 


2. Proceedings, under the Act of 1840, against a defendant for fraud, may 
be cumulated with a revocatory action for the rescission of the alleged 
fraudulent sale ; and in such a proceeding it is not only the right but 
the duty of the plaintiff to make parties to the suit all who have an 
interest to be affected by the judgment. Ibid. 


8. Actual possession of the land is a fact indispensable to be proved in order 
to sustain the possessory action. ©. P. 47. Searles v." Costillo, 208. 


4. A mere civil or legal possession is insufficient, unless it is shown to have 
been preceded at some time by a natural possession in the plaintiff or 
his author. Ibid. 


5. No action lies for the price of fraud. The law leaves parties who traffic 
in forbidden things and then break faith with each other, to such mu- 
tual redress as their own standard of honor may award. 

Boatner v. Yarborough, 249. 

6. When the defendant in a petitory action is evicted from land upon which 
he has for several years paid the taxes, the writ of possession should 
be suspended until the taxes are refunded to the defendant as negotio- 

rum gestor of the plaintiff. Weber v. Coussy, 584. 





INDEX. 


ACTION (Contined). 
7, The surety may be sued without making the principal a party to the suit 


State v, McDonnell, TAI, 


8, As against a naked tresspasser, the plaintiff in the petitory action jg nat 


bound to show a title perfect against the whole world. 
Coucy v. Cummings, 743, 


9, The Board of Underwriters in New Orleans being a body composed y 


private individuals, without being incorporated, and through theip 
treasurer having received on deposit money to which the plaintiff Wag 
entitled, it was held: That a suit to recover the money could be maj, 
tained against the treasurer in his individual capacity. 

Bennett v. Wheeler, 768, 


10, A party may institute a petitory action for one tract of land, and in thy 


same petition may sue the same defendant for slander of title of anothe 
and distinct tract, but could not in the same suit sue for a tract of lan 
and for damages for slander of title to such tract. 

Williams v. Close, 878, 


11. The purchaser of property while in the peaceable and undisturbed pos. 


session of it, cannot maintain the revocatory action against his vendg 
to set aside the sale of the property to his own vendor, on the ground 
of fraud and simulation. Suthon v, Castille, 889, 


See Courts. 

See Taxes (for suit te recover back moneys)—Campbell v. New Orleans, 
See Suznirr—Bell v. Keefe, 374. 

See Executrors—Reed v. Crocker, 445. 

See Sequestration—Goodin v. Allen, 448. 

See Practice—Greenwood v. New Orleans, 426. 

See Succession— Zompkins v. Prentice, 465. 

See Contaact—Christian v. Monette, 635. 


ADVANCES. 


By Facrons—Kean v. Branden, 20. 


AGENT. 


See PRINCIPAL AND AGENT. 


ALIMONY. 


See Succession—Colline v. Hallier, 678: 


APPEAL. 
1. Where property is under seizure at the suit of several attaching crediton, 


and judgment is rendered in favor of the plaintiff in the prior atted- 
ment, the others have a right of appeal from such judgment under An 
571 of the Code of Practice, notwithstanding there had been no iss 
joined and no curator ad hoc appointed to represent the defendantia 
the subsequent attachment. Keys, Maltby & Co. v. Riley, @. 


2. Where defendant admits a part of the plaintiff’s claim and deposits the 


amount in court, and the balance for which judgment is rendered is les 


than $300, the judgment being an entirety and the whole amoutt ; 


claimed in the suit being over $300, the court has jurisdiction of @ 
appeal. New Orleans v. Estate McArthur, 41. 
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APPEAL (Continued). 
g, Where property is seized under execution and the sale is enjoined by a 
third person claiming to be the owner, it is the value of the property 
under seizure, and not the amount for which the writ issued, which de- 
termines the right of appeal. 
State v. The Judge of the Seventh District, 48. 

4, When the defendant in a petitory action has called in his warrantor with 
whom issue is joined, the plaintiff cannot appeal from a judgment 
against him without making the warrantor a party to the appeal. If 
there be no appeal bond given in favor of the warrantor, the appeal will 
be dismissed. Nouvet v. Heirs Armant, 71. 


5. If the appeal bond was insufficient at the time the appeal was brought 
up, the defect cannot be subsequently cured by the substitution of an- 
other bond. I bid. 


6. Where an appeal is taken from an interlocutory order and it neither 
appears that the matter in dispute exceeds $300, nor is alleged that the 
order appealed from will work an irreparable injury, the court will ex 
officio dismiss the appeal, although the appellee has not moved for the 
dismissal. New Orleans v. Imley, 87. 


4. Itis the amount due at the institution of the suit which constitutes the 
matter in dispute, and determines the right to appeal as affected by the 
amount involved. Klein v. Wild, 87. 


8. When an appeal bond is not large enough for a suspensive appeal, it will 
sustain a devolutive appeal. Montan v. Whitley, 175. 


9. An agent is a competent surety on an appeal bond. Ibid. 


10. An appeal will not be dismissed merely on account of the carelessness of 
the officer in an obvious omission of a word in his return of the service 
of the copy of the petition of appeal. Such a case is completely within 
the scope of the Act of 1839. Oulliber v. Joublanc, 237. 

11, A motion filed in the Supreme Court by the defendant, who is appellee, 
to have the judgment of the lower court amended by dismissing plain- 
tiff’s demand, is a substantial compliance with Articles 888 and 890 of 
the Code of Practice, and authorizes the entire reversal of the judgment 
of the lower court and a judgment of the appellate court in favor of 


defendant. Hanford vy. Adler, 241. 
12. An appeal from an order submitting a cause to referees is premature and 
will be dismissed. Junek v. Hezeau, 248. 


18. When appeal is taken by motion in open court, one who is a party to the 
suit and who signed the appeal bond, although only as surety, will not 
be permitted to allege that he was not a party to the appeal. 

Conery v. Webb, 282. 

14, Under the terms “‘ et alii,” parties to the suit not expressly named, may 
be considered as included among the obligees in the bond. Ibid. 


15. An appeal will not be dismissed on the ground that the judgment was 
not signed when the order of appeal was made, if it appears to have 
been signed at the time the transcript was made out. 

McGregor v. Barker, 289. 
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APPEAL (Continued). 


16. 


17. 


18. 


19. 


25. 


It is not necessary there should be as many copies of a record of 
made out and filed as there may happen to be appellants with interest, 
in any way conflicting. When the necessary parties are before the 
court, a transcript filed by any one of them will authorize the court tp 
adjudicate upon the merits of the whole cause. Ibid. 

An appeal will not be dismissed, in a case where the Clerk has notice tha 
citations are necessary, by the filing of the petition of appeal, but fai 
to issue them. It is not indispensable that the petition of appeal should 
contain a prayer for a citation to the appellees. 

Barton v. Kavanaugh, 339, 

When a party has an adequate remedy by appeal, an application for, 
writ of mandamus will be refused. 

State v. Judge of the Sixth District Court of N. O., 349, 

The refusal of the District Judge to allow the attorney in fact of the 
relator to represent him upon the trial, is a matter which could be pre- 
sented to this court for revision by a bill of exceptions. Tid. 


. Where proceedings are instituted via executiva against the widow in com. 


munity and tutrix, who taxes a suspensive appeal in her capacity a 
administratrix of her deceased husband's estate, she is not entitled toa 
delay in the Supreme Court to have the heirs of her husband made 
parties to the appeal. If the heirs ought to have been made parties, 
and were not, the appellee might have moved to dismiss, but the appel- 
lant could not have been permitted to take advantage of her own laches, 
But it was not necessary to join the heirs in the appeal, for the purposes 
for which the administratrix had full capacity to represent the whole 
estate. MeCalop v. Fluker’s Heirs, 345, 


. The State may appeal in criminal cases where the indictment, charging an 


offence punishable with death or imprisonment at hard labor, has been 
quashed before trial, or held bad upon a demurrer. State v. Ellia, 390. 


. The appeal will be dismissed under the rule of court of 29th May, 1854, 


where the appellant has died since the appeal, and the administrator 
having received the twenty-five days’ notice required by that rule, fails 
to make himself a party. Rayne v. O’ Brien, 400. 


. The delay for applications for re-hearing is fixed by law at three judicial 


days, and longer time should not be allowed within which to move to 
reinstate an appeal dismissed under a rule of court. Ibid. 


. When in a redhibitory action an interlocutory order was made, authoriz- 


ing the delivery of the slave into the custody of the defendant, upon the 
execution of a bond in favor of the plaintiff, it was held that the order 
was one which was calculated to produce, or which might occasion an 
irreparable injury, and that an appeal from such an order should be 
allowed. State v. Judge of the Fifth District Court, 456. 


Even after a motion to dismiss an appeal has been filed, the certificate of | 
the Clerk of the lower court to the transcript may be amended. 


The State v. Cole, 471. 
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APPEAL (Continued). 

96, The Act of 20th March, 1839, §19, enlarged the discretionary power of 
the Supreme Court contained in Art. 898 C. P., and made it imperative 
not to dismiss appeals for clerical errors not attributable to the appel- 
lant. Ibid. 


97. It is not a sufficient reason to dismiss an appeal, “ that the appeal was 
asked and granted, and the appeal bond given and approved before the 
judgment was signed, and at a time when there was no legal judgment 
thereon,” for it is usual in the country to apply for an appeal before the 
judgment is signed. The appeal is considered as taken nwne pro tune. 

State v. McKeown, 596. 


S& & & 


a & 


a 98, An appeal from an interlocutory order, over-ruling a motion to dissolve 
an attachment, will be dismissed unless it appear that such order will 
work an irreparable injury. Powel v. Hopson, 615. 


. A motion to dismiss the appeal is too late after the lapse of three judicial 
days, from the filing of the transcript, and after the cause has been set 
down for trial at the instance of the party who moves for the dismissal. 

Creevy et al. v. Breedlove, 745. 


e 


= F 


30, Where an appeal is tuken by one of the opposing creditors from a judg- 
ment homologating the tableau of distribution, it is not sufficient to give 
an appeal bond in favor of the syndic. The creditors on the tableau in- 
terested in maintaining the judgment, must be made parties to the 


~ 
= 


appeal, or it will be dismissed, on the motion of any of them. 
Simmons v. His Creditors, 755. 


Beppe 


31. The motion to dismiss on such a ground, is not too late after the expira- 
tion of three days from the filing of the record, as the court will, ez- 
officio, notice the want of parties for a final decree. Ibid. 


= 
= 


82. The appellee, at any time before the cause is at issue on the merits, may 
have the appeal dismissed as being premature; the judgment of the 
lower court not having been signed.  Derbigny v. Trepagnier, 756. 

33. An appeal from a judgment against the two members of a commercial 
firm in solido, taken by one of the partners only, dismissed on the 
ground that the other partner against whom the judgment was render- 


e®S* S58 B 


ed should have been made a party to the appeal, he having an interest 
in maintaining the judgment to secure his recourse against the appel- 
lant for his portion of the debt. . Saux v. Lefevre, 757. 


se 


34. In a contestation between opposing creditors and the syndic of an in- 
solvent, on their oppositions to the tableau of distribution filed by the 
latter, the decision of the court below on each of the claims in litiga- : 
tion, is a separate judgment belonging to the party in whose favor it 
was rendered, and binding upon all parties who did not appeal from it; 
nor can such judgment be disturbed on appeal, unless the party having 
an interest to maintain it is made a party to the appeal. 

Beer & Co. v. Their_Creditors, 774. 

35. Creditors whose claims have been disallowed, cannot make themselves 
parties to the appeal without giving bond; the appeal bond given by 

the syndic, will not suffice to maintain the appeal on the part of such 
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APPEAL ( Continued). 


creditors ; these creditors are alone aggrieved by the Judgment disalloy. 
ing their claims, and not the estate represented by the syndic, Tq con 
flicts between creditors in which the syndic is without interest, he can. 
not be permitted to interfere, and cannot maintain an appeal. Jig 


36. An appeal will not lie to the Supreme Court in an injunction suit to arrest 
the execution of an order of seizure and sale for a less amount than 
three hundred dollars, although the property seized is worth more thay 
$300, and the plaintiff in injunction claims in his petition a larger sup 
for damages and attorney’s fees. Holland v. Duchamp, 784, 

87. A party who appeals from a judgment homologating an account, must 
make the heirs and creditors who are interested in maintaining it, 
parties to the appeal. Condon v. Samory, 801, 


38. The Supreme Court will notice the want of proper parties to an appeal, 
without a motion to dismiss. Ibid. 


39. Appeals in cases of contested elections must be considered as falling 
within the general rules applicable to appeals in all civil cases and where 
proper and necessary the return day may be extended. 

Auld v. Walton, 895, 

40. The husband is a necessary party to"an appeal taken from a judgment in 
favor of his wife, and if his name is omitted in the appeal bond, when 
the appeal is granted, as if on motion in open court, the appeal will be 
dismissed. Lawrence v. Burria, 843, 


41. A party may abandon his appeal from the portion of the judgment which 
passed upon the title to the property, and retain the appeal as to the 
part of the judgment which condemned him to pay the fruits and 
revenues or their value. Dwight v. Brashear, 860, 


APPRAISEMENT. 
See Sate Jupicrat— Waddell v. Judson, 13. 
ARBITRATION AND AWARD. 


1. The mere delay to make payment of the amount of an award, when the 
debtor has taken no steps to set it aside and has not denied its obligatory 
force, and when no formal demand upon him to enforce it has been made, 
will not subject the debtor to the payment of the stipulated penalty in 
addition to the amount of the award. Bodett v. Lees, 761. 


ARSON. 
See Crimina Law—State v. Rohfrischt, 882. 


ATTACHMENT. 


1, In every sale of a seaworthy steamer, where time is given for the pay 
ment of the price, it is to be considered as having been in the contem 
plation of the parties, that the vessel was to be employed in navigation, 
and even if that navigation extends beyond the waters of the State, in 
the absence of any allegation of fraud or insolvency, the vendor will nt 
be permitted to attach the boat where the price is not yet due, by 
swearing that the debtor is about to remove his property out of the 
State before the debt becomes due. Hogan v. Carras, 4. 
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ATTACHMENT (Continued). 





INDEX. 


9, An attachment will not lie in an action for damages ez delicto ; nor in an 
action for the settlement of a partnership before any liquidation of ac- 
counts, when, from the nature of the business, it is impossible that the 
plaintiff can swear with certainty to the amount that will be found due 
to him on a final settlement. Barrow v. McDonald, 110. 


$. The true owner of goods in a factor’s hands on consignment may require 
an account of the factor, although unknown to him. When the true 
owner has not presented himself to make any claims, and the factor, 
without having received any communication from him, and being under 
advances to the agent upon his drafts, passes the proceeds to the credit 
of the agent, by whom the goods were shipped, with instructions to that 
effect at the time of the shipment, he will be protected from liability to 
pay a second time. Bullitt v. Walker, 276. 


4, When the goods, under such circumstances, were undisposed of at the 
time of the service of the interrogatories on the garnishees, held: that 
they are liable to seizure for the debts of the owner. Held, also, that 
in this case the owner of the goods, and defendant in the suit, was not 
a competent witness for the plaintiffs, but that the agent was a compe- 
tent witness for the garnishees. Ibid. 


5. The right of a plaintiff in attachment to follow the property attached into 
the hands of third persons who have acquired rights from the owner 
after the attachment, depends on the reality of the Sheriff’s possession 
under the attachment. Whann v. Hufty, 280. 

6. The possession of the keeper appointed by the plaintiff is the possession 
of the Sheriff, but if the plaintiff in the attachment is himself the keeper 
and suffers the property attached to be taken out of his possession and 
carried to a distant parish from his own residence, where it is sold with- 
out any steps having been taken to regain the possession, he cannot dis- 
turb the title of the purchaser, Ibid. 


7. The garnishees had received from the defendants certain promissory notes, 
with instructions to place the proceeds to the credit of the intervenor, 
to whom the defendants were indebted. Held; That the property in 
the notes coukl only enure to the benefit of the intervenor when he had 
been informed of what was done, and had assented thereto; until then 
the defendants might have changed the destination of the property. 
The rule is that, when the proprietor may sell and deliver, the creditor 
can seize, Conery v. Webb, 282. 

8 The right of priority of a creditor making the first attachment, will not be 
defeated in consequence of another creditor having discovered that there 
was a dormant partner interested in the property attached, and having 
attached his interest. McGregor v. Barker, 289. 


9% When property it attached within the jurisdiction of our State courts, 
questions of privilege and priority among the attaching creditors, must 
be determined by the laws of Louisiana. Ibid. 


10, A bill was drawn in Tennessee on a merchant in London, under an au- 


thorization te draw against shipments of tobacco to an agent of the Lon- 
don merchant at New Orleans, On the faith of such an authorization, 
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ATTACHMENT (Continued). 


11. 


12. 


14, 


15. 


the intervenors discounted the bill, which the drawer afterwards refused 
either to accept or pay. Held: That the intervenors acquired no priv 
lege upon the tobacco, which they attached in New Orleans, in the 
hands of the agent of the drawee, because they had no actual posses. 
sion or control of the tobacco by themselves or by their agents, 
Ibid, 
Under such circumstances, in order to give the bill-holder such an interest 
in the tobacco as would defeat attaching creditors of the Consignor, 
there should have been an agreement between the consignors and the 
consignee, that the tobacco should be held by the consignee for th 
benetit of the bill-holder, so that the latter would look to the fund fy 
payment, and not te the consignee’s personal credit. Ibid, 
{n attaching a vacant lot of ground or tract of land, it is not n 
the Sheriff should take possession of the property attached by th 
actual and corporeal detention of the same. Boyle v. Ferry, 4%, 


. The execution of the writ has the legal effect of vesting in the Sheriff the 


the civil possession of the defendant. Tid, 
Where the defendant in the writ, or his tenant, held the natural posse 
sion of the property attached, it would be different. Ibid, 
The accidental omission in the petition of the name of one of the plaintiffs 
where they are a firm, will not vitiate an attachment where the affidayit 
was made by one of the firm on behalf of the firm, and the bend was 


given by the firm as principals. Barriére v. McBean, 493, 
16. In such a case no new bond and affidavit are required. Ibid. 
17. The property of a partnership having a domicil out* of the State can be 


attached here in a suit against one of the partners. Thid. 


The garnishees reccived a lot of cotton from the defendants, with instruc 
tions to sell as soon as practicable or advisable, and pay over the pro 
ceeds to the intervenors. The garnishees communicated at once with 
the intervenors, and submitted themselves to their arbitrament of the 
propriety of an immediate sale, tendering their advice to hold on for 
rising market. The intervenors accepted this advice, and directed the 
garnishees to delay sales. Held; That the stipulation pour autra 
contained in the letter of instructions to the garnishees, having been 
accepted by the party for whose benefit it was made, could no longer 
be revoked by the shipper of the cotton. 

Burnside v. Mc Kinley, 50. 


19. The intervenors acquired a vested interest in the cotton, which entitled 


them to a preference over an attaching creditor. Tid. 


20. Where the garnishee in an attachment suit has in his answers acknow- 


ledged to be in possession of property belonging to the defendant, it is 
not necessary there should be a seizure by the Sheriff to support the 
attachment. Dwight v. Mason, 846. 


See Domici.— Winter Iron Works v. Toy, 200. 

See Garnisure—Gaty v. Franklin Insurance Co., 272. 
See Pracrice— Yale vy. Iloopes, 460. 

See Orrset— Vincent v. Gandolfo, 526. 
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ATTORNEY-AT-LAW. 
1, An attorney-at-law is entitled to claim commissions upon judgments ob- 
tained through his agency as well as upon moneys actually collected on 
executions and accounted for to his clients, although he-be superseded 
by the appointment of another attorney. 
Morel v. New Orleans, 485. 


9, The curator ad hoc appointed to represent several defendants, is only en- 
titled to the simple tax fee of ten dollars, unless he has made applica- 
tion on proof, to have the allowance increased in proportion to the 
services rendered. Taylor v. Simpson, 587. 


oe 


See New Ornteaxs—Succession of F letcher, 498. 
See InsoLvency—McJIntosh v. Merchants’ Insurance Co., 538. 


AUCTIONEERS. 


See Jupicia Sate—Lajfiton v. Doiron, 164. 


AUTHENTICATION OF RECORD. 


1. Where the clerk of a county court in another State, certifies the exempli- 
fication of a record, as being a true and correct copy of the record, &c., 
as far as the same remains on file and of record in his office, he certifies 
all that the law requires him to certify. It is not a valid objection to 
the completeness of the record, that the reasons on which the judgment 
was founded are not set forth; the reasons for the judgment do not 
form a part of the decree. The opinion of the court may be and often 

Was is given ore tenus. The judgment is of necessity a matter of record. 


5 “wemrsaa ™ 


Z. 


West Feliciana Railroad v. Thornton, 736. 


2. The clerk of the county court properly copied into the exemplification of 
be the record, and certified as a part of it, the decree made in the case by 
J the High Court of Errors and Appeals, and the objection that it isa 
copy of a copy, is not tenable. Any paper properly made a part of the 


7 record in the cause, although in reality a copy, becomes an original for 

ith the purpose of making out a transcript of the cause as it appears of 

the record in the court whence it comes. Ibid. 

ra BAIL. 

the See Bonps. 

mui BANKS. 

- 1. The Act of the Legislature of 1852, which relieved the Citizens’ Bank 

4d from the decree of forfeiture of its charter, while it restored the “ rights 
and privileges” of the corporation, is not to be understood as having 
restored those of the individual corporators, so as to entitle the original 

ed stockholders to a credit at the hands of the Bank, as at present organ- 
ized, of thirty-three dollars per share, as a loan payable in install- 

€ ments, according to the original charter. 

is Pollock vy. Citizens’ Bank, 228. 


he 2. The Act of the Legislature incorporating the Louisiana Savings Company, 
was not intended to create a banking institution ; it conferred no power 
to issue notes for circulation, and the laws relative to banking corpora- 
tions are not applicable to such an institution. 

State v. Louisiana Savings Company, 568. 
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BANKS (Continued). 


3. The business of a Savings Company is of such a character that BILI 
rary suspension of payment which is almost necessarily 
with its organization, and must have been contemplated by the Leg 
ture, cannot be regarded as an absolute cause of forfeiture. A fraudy. 
lent suspension of payment or gross negligence in loaning money with, 
out sufficient guaranty by which temporary suspension of payment 
might ensue, would be different. Ibid. 
4. From the peculiar nature of the charter of the company, it was hel: 7. 
That the closing of the doors, the cessation of business and the tempo. 
rary suspension of the company for a few days, were not sufficien 
causes for forfeiture. Tid. 
5. It is no part of the duty of a bank to employ counsel, and bring Suit up. 8. 
on notes left with it on deposit. 
Crow v. Mechanics’ an Traders’ Bank, 69, 


See Corporations. 
BATTURE. 
See New Ornteans—Remy v. 24 Municipality, 500. 
BETTING ON ELECTIONS. 


1. A Court of Justice will not enforce an obligation where it appears toh 
nothing more than a bet in disguise on a presidential election. 
Barham v. Livingston, 618, 10 
BILL OF EXCEPTIONS. 


See Practice —State v. Judge 2d District, 113. 
See Evipence—State v. Rohfrischt, 382. 
See Practive—Porche v. LeBlanc, 778. 


BILLS AND NOTES. 


1. A conditional endorsement does not bind the endorser if the condition bk 
not accomplished. Johnson v. Barrow, 88, 

2. When one has acquired a negotiable note after its maturity, he will, not- 
withstanding, be protected as an innocent holder if the immediate party 
who transferred the note to him took it by endorsement bona fide for 
value, before it was due. Howell v. Crane, 1%. 1 


8. The draft sued upon being an instrument sous seing privé, and no prod 
aliunde offered of its date, the only date which can be assigned to itis 
that of its protest. New Orle «ns v. North, 26. 1 

4. The plaintiff residing in Missouri sent an endorsed note to J. J. Ander 
son & Co. at St. Louis, with instructions to forward the same for o- 
lection to New Orleans, where it was payable. The note was sentt 
Corning & Co., at New Orleans, who caused it to be protested bys 
notary for non-payment. The notary, under the instruction of his em BC 
ployers, sent the notice of protest for the endorser to J. J. Andertné 
Co. Held: That the notary was exonerated from the obligation of git 
ing notice to the endorser. Moore v. Corning, 256. . 

5. The agents, Corning & Co., were only bound to give notice of the dis 
honor of the note to their principals, and could not be held liable to the 
plaintiff whose interest in the note was not disclosed to them by theit 
principals. Tid. 
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BILLS AND NOTES (Continued). 

"g, Where one endorses his name on a negotiable note with a space left in 
blank for the name of the person to whose order it was to be made pay- 
able to be afterwards inserted, and the maker sells the note in that 
condition without the blank space being filled, the holder cannot treat 
the party who had thus endorsed his name as merely surety and hold 
him liable without notice of protest. Weaver v. Marvel, 517. 


7. Itis not unusual to endorse promissory notes containing blanks to be 
afterwards filled up so as to make the party an endorser, and the note 
as to him is to be treated exactly as if it had been filled up before he 
endorsed it. Ibid. 

8, Where the consideration of a note due in presenti was the acceptance by 
the plaintiff of the maker’s draft payable at twelve months, by which 
the latter was enabled to purchase property—Held: That the maker 
could not resist payment on the ground that the note was not imme- 
diately exigible. Shannon v. Steamer America, 519. 


9, The maker of a promissory note cannot object to the failure of the holder 
to demand payment at the place of payment, unless he can show that 
by such failure his funds there deposited to meet his obligation had 
been lost. Me Calop v. Fluker’s Heirs, 551. 


10, This action was against the drawers of a draft; one of the grounds of 
defence was, that it had not been properly presented for acceptance. 
The notary certified that he “had presented the draft to a clerk of the 
drawers at their office, the drawers not being in, and demanded accep- 
tance thereof, and was answered that the same would not be accepted.” 
Held: That this was a sufficient presentment, the defendants being 
merchants, having a counting room in New Orleans. Held, also: That 
it is questionable whether the drawer was entitled to notice, as he had 
no funds in the hands of drawees, and it did not conclusively appear that 
the agreement with them was such as to authorize the drawer to ex- 
pect an acceptance. Whaley v. Houston, 585. 


il. If the day on which a draft should, by its terms, be presented, comes on 
Sunday, it may be presented on the day previous, The court should 
take notice of the fact, that the date of its maturity is Sunday. Jbdid. 


12, The special endorsee of a bill or note, may disregard all posterior endorse- 
ments, even though special, and avail himself of the possession of the 
instrument to sue the maker. Alcock vy. McKain, 614. 

See Principat anp Surety—Manice v. Duncan, 715. 


See Evipence—Skannel vy. Taylor, 773. 
See Isterest—Hawley v. Stoo, 815. 


BONDS. 
1, A judicial bond must be construed by reference to the order of court, in 
pursuance of which it was given. Mason v. Fuller, 68. 


2. When, by a clerical inadvertence, at the time of signing the bond, it was 
not filled up with the amount fixed as the penalty, but a blank space 
left for its insertion, the law implies that the bond was given for the 
sum fixed by the order, and the principal and sureties will be bound 
thereby for that amount. Ibid. 


115 








v14 


INDEX. 


BONDS (Contin ued), 


3. When the bond has not been filed it cannot be considered as in eyiden. 


or as produced on the trial. State v. Wilson, 199 


4. There must be an order of court admitting to bail one charged with murder 


—7 


10. 


a1. 


and fixing the amount of his bond, otherwise the bond taken by the 
Deputy Sheriff is not binding on the sureties. State y. Cravey, 294. 


. The surety in an appearance bond cannot be held liable when it does not 


appear that there was any order of court admitting the accused to 
fixing the amount of the bail bond, or authorizing the Sheriff to take 
the same. State v. Smith, 849, 


. In a bond requiring the accused to appear “ when notified,” when the 


Sheriff returns that he could not find the accused after diligent 

and his surety, who was personally notified in time, failed to produg 
him as he was bound to do, this was sufficient to put the parties in de 
fault, and the-bond was properly forfeited against both principal anj 
surety. State v. Cole, 471, 


. An objection that the bond only required the accused to appear and ap. 


swer the charge of robbery, whereas an information was filed againgt 
him for the crime of larceny alone, is sufficiently answered by the fact 
that the accused bound himself, not only to appear at court to answer 
that specific charge, but also not to depart thence without leave of the 
court first obtained. Tid. 


. The insertion of the name of the former instead of the present executive 


as the obligee of a bail bond, will be regarded as a mistake, and will 
not vitiate the bond. State v. Me Keown, 596. 


9%. Where the Sheriff takes an illegal bail bond, he may abandon it and 


take another bond. Ibid. 


It cannot be objected to the validity of an appearance bond, that it was 
taken without authority, where it appears that the Sheriff accepted the 
bond, and that he was authorized to take and approve it by the court, 

Tbid. 


A bond given for the appearance of the accused after he had been con 
victed of larceny is nv//, and the surety on such a bond will be dis 


charged. State v. Vion, 688. 
See DeLtveryY Bonps. 


BOUNDARY. 


1, 


°” 
- 


Plaintiff and defendant had acquired their estates from one common pre 
prietor, the sale to the former was of the most ancient date and was 
not a sale per arersionem—the lower boundary of plaintiff’s tract was 
fixed after the date of the sale to plaintiff. Meld: That in an action 
of boundary preference should be given to him whose title was of the 
most ancient date, unless an adverse possession had produced adit 
ference in the situation of the parties. (C. C., Art. 843. 


Lacour v. Watson, 214, 


Although the limits had been fixed, as there was no adverse possession 
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INDEX. 


BOUNDARY (Continued). 
to defeat the plaintiff's right by prescription, any errors in the opera- 
tion of fixing the limits could be corrected in a court of justice. 

IT bid. 


3, Asurvey which starts from certain points and lines not recognized as 
boundaries by the parties themselves and not shown by the evidence to 
be true points of departure, cannot be made the basis of a judgment 
establishing a boundary. Martin v. Breauz, 689. 


4, Parties are not bound by a consent to boundaries which have been fixed 
under an evident error, unless perhaps by the prescription of thirty 
years. Gray v. Couvillon, 730. 


BROKER. 


See Paincipa. anp AGent—Soudiew v. Fuurés, 746. 


CARRIER. 


See Common CARRIER. 


CASES AFFIRMED, OVERRULED, &c. 


1. The principles of law involved in this case were settled in the cases of the 
State of Louisiana v. Judge Burmudez, 14 La. 478; same v. same, 2 
Rob. 160; same v. same, 2 Rob. 420; Succession of Richard Winn, 
3 Rob. 8303; Butler v. Her Creditors, 6 N.S. 625; E. Gonsoulin et al. 
y. Salvandor Migues et al., 5 Ann. 565; C. C. 332. 

Chamberlain v. Chamberlain, 60. 

2. The principles of law settled in the case of Stewart v. The City of New 

Orleans, 9 An. 461, reaffirmed. Lewis v. New Orleans, 190. 


8. Under that authority, held, that the city was not liable in the present 
case for the nonfeasance or misfeasance of the officers of the police jail. 
Ibid. 
4, Same case, 10th Annual, pages 208 and 792. 
M. 8. Hedrick v. Bannister, 373. 
5. The ruling of the late Court of Errors and Appeals, that the term felony 


is unknown to the laws of Louisiana, was an unadvised dictum, and is 
not concurred in by this court. State v. Rohfrischt, 382. 


6. State v. Hendry, 10 Ann., overruled. State v. Ellis, 390. 


7. The principle as to the liability of common carriers laid down in the case 
of Watts v. Steamer Saxon, 11 An. 48, re-affirmed. 
Blocker v. Whittenberg, 410. 


8. The decision in the case of McIntosh v. Merchants’ and Planters’ Insur- 
ance Co., 9th An. 403, that the guarantee notes belonging to the com- 
pany were not liable to be seized and sold for the benefit of a single 
creditor, re-examined and affirmed. 

McIntosh v. Merchants Insurance Co , 538. 


9. The refusal of the court in that and in the present case, to apply the 
privilege accorded by Art. 722 of the Code of Practice, turns upon the 
particular facts of these cases, the assets having a peculiar character and 
destination, rendering it impossible to make them the subject of an 

ordinary seizure, at the instance of a creditor of the company. bid. 
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CASES AFFIRMED, OVERRULED, é&c. (Continued). 


Booker, 12 Rob. 2538, so far as inconsistent with the present opin 
overruled. Gibson v. Hutchins, 545, 

11. Smith v. MceMicken, 3 Ann. 321, reaffirmed. ‘ 
Beauchamp v. Cacheré, 81, 

CLERKS OF COURT. * 


1. Clerks of Court have not the power to grant orders of seizure and gale 
Mason v. Fuller, 68, 
2. The power conferred on Clerks of Court (out of the parish of Orleans) jp 
grant orders for the sale of succession property is confined to gud 
orders as are required and asked for by Curators, Administrators anj 
Executors in the regular course of their administration. Such ordgy 
cannot be made by the Clerk, at the instance of creditors, to enforce the 
payment of a debt. Ibid. 


3. The principles settled in the case of the same plaintiff against ZR 
Fuller, ante p. 68, as to the power of Clerks of Court in the country t 
grant orders of sale, are affirmed. Mason v. Hall, 94, 


4. Orders rendered by the Clerk in the special cases authorized by lay 
under the Constitution, have the same effect as they would have if 
rendered by the Judge himself Succession of Boyd, 611, 


5. The Clerk of the District Court tendered his resignation to the Judge d 
the District, who, thereupon, appointed a clerk for the remainder of th 
unexpired term of the clerk who had resigned : Held that the resignation 
was properly tendered to the Judge, who is empowered, by Art 7 
of the Constitution, to fill any vacancy that may occur subsequenti 
an election, and the person so appointed holds his office until the next 
general election. State v. Morgan, 71% 


6. It is not requisite that the person so appointed by the Judge should be 
commissioned by the Governor. Tid. 


COMMON CARRIER. 


1. The common carrier is not required, upon his own responsibility, to de 
cide upon the validity of the title of shippers to property which & 
shipped, but the shipowner has complied with the law, if he has in gool 
faith received the slave from a person claiming to be owner, and holé 
ing under an apparent title. Farwell v. Harris, 50. 


2. The duties which the law imposes on common carriers of passengers by 
water, in relation to the treatment and accommodation of passenges 
during the voyage, necessarily cease, on the termination of the voyage 
If, during the voyage, a contagious disease breaks out on the vessel, 
and on her arrival at port the city authorities find it necessary, in order 
to prevent the spreading of the infection, to have her sick passenge 
sent to the hospital to be treated, the owners of the vessel cannot bt 
made liable for the expenses incured thereby. 

New Orleans v. Windermere, & 








) com 
10. The case of Hemkin v. Overly affirmed, and the cases of Pierce y, Fro. 
tum, 16 L. 422; Kellum v. Rippey,3 Rob. 138, and Williams : é 
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OOMMON CARRIER (Continued). 
g, Amerchant in Louisville filled an order on him for merchandize to 
be shipped to the purchaser at Vicksburg, and took a bill of lading 
for the same, deliverable to the purchaser at Vicksburg, from the agent 
of a steamboat on which the goods were to be transported. The goods 
were taken by drays from Louisville to Portland, to be there received 
on the boat according to the custom of the trade in low water on the 
. Ohio river. At Portland the goods were delivered to a different boat 
from the one from which a bill of lading had been taken, and were never 
delivered to the purchaser at Vicksburg. Held: That the bill of lad- 
ing in such a case is conditional, and only binding in case of actual de- 
livery of the goods to the steamboat. Fearn v. Richardson, 752. 


4, The vendor of the goods did not use ordinary care and diligence in ship- 
ping the goods, and the purchaser is entitled to recover back the price 
paid for them. Ibid. 

5. The clause in a steamboat’s bill of lading reserving the privilege of re- 
shipment, implies an obligation on the part of the boat to reship, if the 
stage of water in the river does not permit her to prosecute her voyage 
to her point of destination, and the reshipment is possible ; and the ad- 
ditional expense of thus forwarding the goods by another boat, is 
charged to the boat with which the original contract of affreightment 
was made, the consignors being bound to pay only the freight specified 
in the bill of lading. Hatchett v. Steamer Compromise, 783. 


6. Low water is not to be classed among the dangers of the river, excepted 
in the bill of lading, and which absolve the carrier from his obligation 
to deliver the goods without unnecessary delay and in good order and 


condition. Ibid. 
See Cases Arrinmep, &£c.—Blocker v. W hittenburg, 410. 


COMMUNITY. 


1, The wife who had obtained a separation of her property from her husband 
in his lifetime, in order to exercise the right of accepting the com- 
munity, is bound, on thedeath of her husband, to cause an inventory to 
be made. Audrich v. Lamothe, 76. 


2. The law presumes the acceptance of the community by the wife, when it 
is dissolved by the death of the husband, but where it had been pre- 
viously dissolved by a judgment of separation of property, the renuncia- 
tion by the wife is presumed if, at the death of the husband, she does 
not cause an inventory to be made. Ibid. 

3. Notwithstanding such implied renunciation, the concealment by her, or 
making away with any of the effects of the community, would render 
her liable as a partner. Ibid. 

4. The interdiction of the wife for the cause of insanity, is no ground for a 
decree of separation of property against her in favor of the husband. 

Hotard vy. Hotard, 145. 

5. The community can be dissolved by the husband, only by the effects of 
the dissolution of the marriage bond, or a separation a mensa et thoro, 
of which a dissolution of the community is the logical sequence. 

J bid. 
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COMMUNITY (Continued). 


6. When the front tract belonged to the husband before marriage, the doubj, 
concession purchased by him after the marriage, under the Act of Con. 
gress of June 15th, 1822, became the property of the husband. The 
only right of the community is that of claiming a reimbursement of the 
sum paid as the price, if the payment has been made out of the funds 
of the community. Succession of Morgan, 158, 


7. The widow has a vested interest in the community property ‘after th. 
death of her husband, but her acceptance of the community will» 
more take the administration out of the hands of the executor or ag. 
ministrator of her husband’s estate than would a like acceptance on the 
part of the heir. Succession of McLean, 229, 


8. The administration of the succession of the deceased husband inyolye, 
with it the administration of the community, and the executor or ad 
ministrator may rightfully cause the community property to be sod 
for the purpose of paying the debts of the succession. Ibid. 

9. The purchaser at a sale thus ordered, acquires all the interest which the 
widow in community could have had in the property. Ibid. 


10. When the wife in opposition to a creditor of the husband, in whose fayor 

, She had made a formal renunciation, claimed the property mortgaged 

by him as her separate property—Held : that a conveyance of the pro 

perty to the wife, by act under private signature, not recorded, in which 

the consideration of the transfer was stated to be a partial payment of 

the amount due to the wife from her father’s succession, without its be 

ing shown where the father’s succession was opened, or what amount 

the wife was entitled to inherit, was insufficient to rebut the legal pre- 
sumption of title in the community. Wilson v. Hendry, 244. 


11. When, during the existence of the community, a stock of goods was 
bought in the name of the wife but it was not shown that she had been 
a public merchant, either before or since the sale—Held : that the pur- 
chase must be considered as having been made by the husband, and the 
debt incurred by it a debt of the community. 
Sarran v. Regouff re. 350. 


12. A crop growing at the time of the dissolution of the marriage forms part 
of the acquets and gains. Harrell v. Harrell, 549. 


13. Where a wife in community takes the title to immovable property in her 
own name, she must clearly show that it was paid for with her separate 
funds to rescue it from the community. Clark v. Norwood, 598. 


14. A. S. died, leaving a will in which was the following clause: “TI will 
and bequeath to my wife A. Z. S., the use of all my property both per 
sonal and real, during her life.” ‘‘ However, if any of my children sue 
for a portion during her life, I then will and bequeath to her all of the 
property that I can dispose of by will, forever.” A child sued for par- 
tition, and the question was what were the wife’s rights under the will. 
Held: That the husband having made a will, his wife’s rights must be 
fixed by it, and she has no usufruct of his share of the communily 
under the Act of 1844. Inthe absence of proof to the contrary, the 
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COMMUNITY (Contin ued). 


INDEX. 


law presumes a community. After payment of the debts of the succes- 
sion, the wife is entitled to one-half of the residue in her own right, and 
her husband having left three children, she is entitled to but one-third 
of his share of the community, and one-third of his separate estate. 


Grayson v. Sandford, 646. 
See Huspanp anv Wirx— Wooters v. Feeny, 449. 
Succession of Pratt, 457. 


COMPENSATION. 
1. The defendant, who was a private banker, being sued for a cash deposit 


made with him by the plaintiff, pleaded, by way of reconvention, that 
he had credited the amount on a protested draft of the plaintiff in his 
favor for a larger amount. Held: That plaintiff and defendant being 
both residents of New Orleans, and the reconventional demand not being 
connected with plaintiff’s original demand, proof of the reconventional 
demand was properly rejected. Morgan v. Lathrop, 257. 


9, Conceding the answer to be equivalent to a plea in compensation, the de- 


fence could not be sustained, because, under our jurisprudence, as now 

settled by frequent decisions, compensation does not take place in the 

confidential contracts arising from irregular deposits ofthis nature. 
Ibid. 


. The depositary is not authorized to apply the funds on deposit in his 


hands to the payment of the debts of the depositor, except there is a 
special mandate from the depositor, or a course of dealing which will 
justify such application of the funds. Ibid. 


4, Compensation takes place between a debtor of a succession and a creditor 


of one of the heirs, to the extent of the portion of such heir in the debt 
due to the succession by the individual creditor of such heir, and the 
heir cannot defeat the compensation by a transfer of his interest in the 
succession to a third person. Plunkett v. Perkins, 558. 


. Acreditor of the succession has the means of preventing the injurious 


effects of the compensation as between the heirs and the debtor of the 
succession, by demanding a separation of patrimony, by taking out 
letters of administration in proper time, or by enforcing the collection 
of his claim against the administrator or executor already appointed. 
Ibid. 


. The knowledge on the part of the judgment debtor, that the notes on 


which the judgment was obtained were the property of the wife, would 
not prevent the compensation from taking place at any time while the 
legal ownership of the judgment remained in the husband. 

Succession of Gilmore, 562. 


- & purchased property at the succession sale of F. and gave his note for 


the price, S. having married /’’s widow, and suit having been brought 

on the note, he pleaded in compensation the interest of his wife in the 

community of /\—her former husband—and herself. But held, that 

the plea was bad, because the quality of debtor and creditor was not 

united in the same person, and because, also, thedebts were not equally 

liquidated and demandable. Stokes vy. Forman, 671. 
See Jupcment— Crow v. Watkin’s Heirs, 845. 
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COSTS. ; 
See Courts—J/ussina v. Alling, 799. 


CONFLICT OF LAWS. 


1, Where a deed was executed in the State of Mississippi in the form adopted 
in a commen law State to create a mortgage there, and real 
situated in Louisiana was embraced in the deed, Held; That the in 
strument must be considered as having but a single aspect, and it wa 
not reasonable to suppose that the parties contemplated a mortgage 
to the property situated in Mississippi, and a sale as to the 
in Louisiana. Bernard v. Scott, 489, 


bo 


From the fact that the parties to the deed were both residents in Staty 
where the common law prevails, and that the instrument was executa 
in a common law State in the form of a mortgage, part of the p 
to be affected by the instrument being situated in that State, it must}, 
considered that it was the intention of the parties to create a mortgage 
to secure the payment of a sum of money. Tid 


3. When the purchaser of property was fully informed of the title of his 
vendor, and that he claimed under a deed executed in another State an 
embracing property situated there as well as in this State, he wy 
bound to enquire what effect the law would give to such a deed. 

Ibid. 

4. The character and effect of a deed to slaves, made in Alabama, must bk 
construed by the laws of that State although the parties afterwards nm 
move to Louisiana. Hollomon v. Hollomon, 60. 


5. Z. in consideration of love and affection, and the further consideration d 
one dollar, the receipt of which he acknowledged, did give and grant 
with warranty, to W. ZZ, (his son,) and his heirs and assigns “at the 
death of H/. and the wife of H.” certain slaves. Held: That by th 





laws of Alabama this was a deed of gift to the son with the reservatia 
of a life estate in the slaves to 7. and his wife. Tbid. 


CONSTITUTIONAL LAW. 


1. The plaintiffs were not subrogated, either by law or covenant, tothe rights 
and privileges of the “‘ Orleans Navigation Company,” which corporation 
was dissolved by decree of this court in 1852. It is for the party only 
whose rights have been invaded to plead the nullity of a law as impair 
ing the obligation of a contract. 

N. 0. Navigation Company v. New Orleans, 364. 

2. There is nothing repugnant to the Constitution in the provisions of the 
Acts of the Legislature of 1813 and 1814, conferring certain powers m 
the Police Juries in regard to opening natural drains, &c. 

Avery v. Police Jury of Iberville, 054. 

8. The courts will presume that the power conferred on the Police Jury his 
been properly and judicously exercised by them, and it is for the pany 
complaining to show that the making or opening of works was unnec® | 
sary or detrimental to such party. Ibid. 


4. The Act of the Legislature of the 25th of April, 1853, since repealed 
which declared ‘that each and every incorporated insurance compa 
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INDEX. 
CONSTITUTIONAL LAW (Continued ) 


and agency of foreign insurance company, in the city of New Orleana, 
shall be taxed five hundred dollars per annum, was in contravention 
of Article 123 of the Constitution, declaring that taxes should be equal 
and uniform throughout the State, 

State v. Merchants’ Insurance Co., 802. 


5. The fact that the Act provided that the amount of the tax should be paid 
into the treasury department to be divided equally between the different 
fire, hose and hook and ladder companies of New Orleans, did not render 
it a local assessment for local benefit. Ibid. 


See Taxes—State v. Waplea, 243. 

See Supreme Court—State v. Judge, dbc., 405. 

See Jupcment—Jacobs v. Levy, 410. 

See New Or_eans—Guillotte v. New Orleans, 432. 
Layton v. New Orleans, 515. 

See CriminaL Law—<State v. Bass, 862. 


CONSTRUCTION, FOR RULES OF. 


See Sate—Delogny v. David, 30. 
See Bonps—Mason v. Fuller, 68. 
See Statures—LaSelle v. Whitfield, 81. 
State v. Ellis, 390. 
State v. King, 598. 
See Jupcment—Succession of Regan, 156. 
See Wui—Fink v. Fink, 301. 
Succession of Thorame, 384. 
See Conriict or Laws—Bernard v. Scott, 489 
Toll v. Holl , 607. 
See INSOLVENT Procerpincs—Rouanet v. Castel, 520. 
See Taxes—State v. Winfree, 643. 
See Covurts—State v. Judge of the Ninth District, 777. 
See Laws—Saunders v. Carroll, 798. 


CONTINUANCE. 


1, Acontinuance was properly refused when the party desiring the testi- 





mony of a witness absent in a distant parish, -instead of taking out a 
commission to examine him, dispatched a special messenger to bring 
the witness ; by doing so, he took upon himself the risk of the witness 


being in court on the trial. Jeter v. Heard, 3. 
CONTRACTS. 
1, Courts of justice will not aid parties to enforce or relieve them from the 
effects of contracts made in violation of law. State v. Reiss, 166. 


2. A contract stipulating a compensation for services to be rendered in pro- 
curing an Act to be passed by the Legislature for the relief of the party 
promising to pay therefor, is contra bonos mores, and cannot be en- 
forced, even although no improper means are alleged or shown to have 
been resorted to by the agent in obtaining the passage of the Act. 

Gil v. Davis, 219. 


8. In a case of this kind, which is an exception to the general rule, the party 
himself will be permitted to allege that the contract was contrary to 
good morals. Ibid. 


116 
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CONTRACTS (Continued). 


4, Where parties have entered into a contract for building a house and sub, 
sequently deviated from it, the contract price should, as far as appli 
indicate the measure of the value of the work done. Jones y. Adama, 63, 


5, Although no sentence of interdiction may have been pronounced, yet it 
will be sufficient to vitiate a contract if it can be shown that insanity or 
imbecility of mind has been taken advantage of. 

Holland v. Miller, 624, 

6. When the consideration of the assignment of a judgment by A, to B 

was, that B. might avail himself of the judgment to compensate certain 

unmatured notes due by him to C., the judgment debtor, and 8 pro- 
mised and undertook to pay the amount of said notes when they become 


due to A. Held: That the contract might be enforced by A, although | 


the notes were not in his possession. Christian v. Monette, 635, 


“J 


. Where a party is aware of the injury that may result to him from a com. 
pliance with his part of the contract, and yet voluntarily enters into it, 
he cannot afterwards require an indemnifying bond, and if a bond wa 
given at the time of the contract, he can require no other, even if ity 
amount is insufficient to protect him against loss. Tid. 


8. If a planter, for a consideration, engages to ship his crop to a factor, and 

violates his engagements, he will be liable for commissions on the crop, 
Haven v. Hudson, 660, 

9. Plaintiff employed X., the defendant, as her overseer, and stipulated that 

he should receive a portion of the proceeds of the crop as compensation 

for his services. Plaintiff, on grounds deemed sufficient, dismissed him 

before his time was up. Held: That X. was entitled to compensation 

for the value of his services up to the time of his discharge, and thatin 

estimating the value, reference should be had to the stipulations of the 

contract; to the probable amount which the defendant would have re 

ceived, had there been no violation of the contract ; and to the probable 
receipts of the plaintiff, had A. discharged his duty in every respect. 
Lambert v. King, 662. 


10. An overseer cannot maintain an adverse possession of the plantation 
against the owner who has hired him. If the owner discharge the 
overseer without just cause, before the term of his services has expired, 
the latter has a remedy, under the provisions of the Code in the title of 
letting and hiring. Perret v. Sanchez, 687. 


11. A resolutory condition is implied in every commutative contract, wher 
either party fails to comply with his obligations ; but such contractis 
not dissolved of right, and the party complaining of its breach may 
either sue for its dissolution, or demand a specific performance. 

Porche v. LeBlane, 778. 


See Estoprpe.—Mourain v. Mourain, 147. 
See Damaces—Curtiss v. Morehouse, 649. 
See Insaniry—Chevalier v. Whatley, 651. 


COPIES. 


See AUTHENTICATION OF RecorpD—W. Féeliciana RR. v. Thornton, T86. 
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CORPORATIONS. 


INDEX. 


1. Under the Act of the Legislature of March 15th, 1855, the Governor has 


authority to appoint a liquidator to take charge of and liquidate the 
affairs of any corporation, when its charter has been decreed to be for- 
feited and there is no law existing at the time which provides for its 
liquidation. State v. Haynes, 285. 


9, The certificate of the secretary of an incorporated company, bearing its 


8 


4, 


6 


. 


seal, affords prima facie evidence of the facts therein stated. The 
court is bound to presume, from such certificate, that legal notice was 
given to the stockholders of the company of a meeting of which they 
were entitled to be notified. A special tax was imposed in aid of the 
corporation, the holders of the tax receipts to become stockholders in 
the company for the amount thereof. Held: That the paymant of the 
tax does not release the stockholders from the obligations contracted by 
them under the charter. 
N. 0., Jackson and Great Northern Railroad Co. v. Lea, 888. 


Instalments of the subscription of the stockholders, fixed and required 
to be paid in by resolutions of the Board of Directors, cannot be re- 
garded as open accounts, and prescribed against as such. I bid. 

Such instalments may be considered at least as equal to accounts stated. 


I bid. 


Corporations possess only jura minorum. They have not the power of 
contracting on all subjects, like persons of full age and sui juris. Hav- 
ing only such powers as are conferred by their acts of incorporation, 
they cannot be bound by contracts made by those not authorized to 
represent them. Seibrecht v. New Orleans, 496. 


A corporation cannot be bound for any contract made without its author- 
ization expressed by a resolution of the Common Council. Ibid. 


A stock subscriber who had not paid his five per cent. at the time of sub- 
scribing, could not avail himself of the plea that the charter required it 
to be paid at the time of subscribing, and in default thereof, declared 
his subscription forfeited—for it was his duty to make the payment, 
and to sustain such a defence, would be to permit a party to avail him- 
self of his own wrong. Vicksburg RR. v. McKean, 638. 


A general printed notice in the newspapers of the dissolution of a copart- 
nership, is not sufficient to bind one who has had dealings therewith ; 
such person is entitled to special notice. Even if special notice is given, 
accompanied with the notification that certain persons will carry on the 
business, and settle that of the late commercial firm, these persons will 
be considered as agents of this firm for the settlement of its indebted- 
ness, Skannel v. Taylor, 773. 


Where a creditor of the former partnership drew on those persons (who 
continued the social style of the late firm) for account of a balance due 
him by the former partnership, and his drafts are protested for non- 
payment, and paid by the drawer super protest, a member of the former 

partnership who is sued for such balance, cannot maintain that there 
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was a novation of the debt; the drafts are to be held as having beer 
drawn on his agents by his authority. Thia. 


See Banxs. 
See Evipence— Vicksburg RR. v. McKean, 638, 
See Actiox—Bennett v. Wheeler, 763. 


COUNTER-LETTER. 


See Satu— Wolf v. Wolf, 529. 


COURTS. 
1. 


The court takes judicial knowledge that slaves are personal property jg 
other States. Farwell v. Harris, 50, 


. District Judges have power to admit the accused to bail, at chamber, 


without proceeding by habeas corpus. An error in the mode of pm 
ceeding will not invalidate the decree or the bond taken under it. 
State v. Wilson, 189, 


. Courts can enforce only legal obligations and redress injuries to leg 


rights. Orr v. Home Mutual Ins. Co., 255, 


. The court takes judicial cognizance of the signatures of recorders, and 


when no objection has been made to the introduction of the certificate 
it must be held as proving whatever can be reasonably and fairly implied 
from it. Scott v. Jackson, 640, 


. The Act of 19th of March, 1857, providing for an interchange between 


the Judges of the 7th and 9th Districts, intended that, after the elec 

tions of April, 1857, those Judges should first hold the regular seriesof 

jury terms, each in his own district, before commencing the interchange, 
State v. The Judge of the Ninth District, 777. 


The meaning of ambiguous words, &c., in a law, may be ascertained by 
examining and comparing with them the context of the law, and by 
considering its reason and spirit, and the cause inducing its enactment. 
C. C. 16, 18. Ibid. 


. It is competent for the court to order the plaintiff to furnish security for 


costs, where the Clerk has neglected to exact such security, or has 
taken insufficient security. Mussina vy. Alling, 799. 


. The defendant cannot proceed by rule against the security on a bond for 


costs of suit, but must proceed by an ordinary action. A summary 

remedy is provided by law for Clerks and Sheriffs against plaintiffs for 

their costs, and where the plaintiff does not reside in the parish where 

the suit is instituted, they have the same remedy against the surety for 

costs. Tbid. 
See ACTION. 


See Receiver—//elme vy. Litilejohn, 298. 
See CierKks or Corrt—Stute v. Morgan, 712. 


CRIMINAL LAW. 
3. 


Any additional instructions desired by the prisoner to be given to the 
jury, should be prepared and submitted to the court by his counsel. 
State v. Bogain, 264. 
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CRIMINAL LAW (Con tinued). 


INDEX. 


9, The object of polling a jury is to ascertain whether the verdict, as an- 


oy 


10. 


12, 


nounced by the foreman, was concurred in by all the jurors, and the in- 
quiry should be restricted to the question “is this your verdict ?” 
Lbid. 


. The prisoner was charged with having committed larceny of the property 


of Mary Buckley. Proof having been adduced that she was a married 
woman and that the goods stolen were bought by her while residing 
with her husband, it was held, that the Judge should have charged the 
jury, that all property bought during the existence of the marriage is 
presumed to belong to the community. Statev. Gaffery, 265. 


. For any larceny committed against the property of the community, the 


chattels stdlen should be alleged to be the property of the community. 
Ibid. 


. Proof that the chattels belonged to the community, will not sustain the 


charge that the same belonged to the wife. Thid. 


. The presumption of ownership by the husband might be rebutted by the 


State by showing that the wife was separate in property from her hus- 
band, or that the property was bought in her own name by the wife 
with her paraphernal funds, or that the husband had himself transferred 
the goods to the wife for the purpose of replacing her paraphernal ef- 
fects. Ibid. 


. Declarations are called “dying declarations” when made under a con- 


sciousness of impending death. State v. Scott, 274. 


. It is not necessary that the declarant should express in direct terms a 


sense of approaching dissolution ; his bodily condition, his appearance, 
conduct and language, as well as the statements made to him by physi- 
cians and other attendants, may be considered and a conclusion deduced 
therefrom, as to the state of his consciousness at the time. 

Ibid. 


. Ina charge of murder, before the jury can convict the defendant, they 


must believe from the evidence that the deceased died of the wounds in- 
flicted by the accused and from no other cause. If he did, the facts 
that he had no surgeon, or an unskillful one, or a nurse whose ill ap- 
pliances may have aggravated the original wound, cannot mitigate the 
crime of the person whose malice caused the death. Ibid. 


To do that, it must plainly appear that the death was caused, not by the 
wound, but only by the misconduct, malpractice or ill treatment on the 
part of other persons than the accused. Ibid. 


. As the jury in trying an indictment for murder have the power to find 


the prisoner guilty of manslaughter, it was pertinent and right for the 
Judge to instruct the jury in the law both of murder and manslaughter, 
notwithstanding his counsel chose to assert that the only issue for the 
jury to try was the sanity of the accused. 
State v. James Patton, 288. 
The Judge did not err in refusing to allow the tardy motion for an inquisi- 
tion of lunacy, there heing no pretence that the prisoner had become 
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CRIMINAL LAW (Continued). 


insane since the trial, and the question of his sanity at that time hayj 
been fully considered and passed upon by the jury as a question of fag 
Ibid, 
13. A verdict in a capital case of “guilty without capital punishment” j, 
justified by the 25th section of the Act of 1855, relative to criminal pro. 
ceedings. State v. Rohfrischt, 389, 


14. The endorsement of the name of the offence on the indictment, is NO part 
of the finding of the Grand Jury. Ibid. 


15. In providing against the crime of arson the statute makes no distinetion 
in reference to the ownership of the house, whether belonging to the 
accused or to a third person. Ibid. 


16. Where, at request of prisoner’s counsel, the Judge charged the jury that 
they were the judges of the law as well as of the facts, that this wag the 
law of the case and of the State, as decided by the Supreme Court, but 
added, that in his opinion, it was ‘‘ bad law”—Held : That the accused 
was not prejudiced by the Judge’s expressing his personal opinion 
against the law. State v. Smelser, 386, 


17. His teiling the jury that this was the lawa/y the case before them, was 
equivalent to telling them that his private opinion, in regard to the cor. 
rectness or policy of the law, should not weigh with them, but they 
must take the law as expounded by the Supreme Court. Ibid. 


18. But the charge as given, without qualification, conceded too much to the 
prisoner, and did not represent accurately the ruling heretofore made by 
this tribunal upon the point in question. The jury are not judges of 
the law and facts in the same sense. They are exclusively judges of the 
facts ; but of the law only subordinately. They may find a general ver. 
dict of guilty or not guilty, and on so doing must pass upon the law as 
well as the fact. But while they are under no compulsion to take the 
instructions of the court as law, they are expected to apply the lawas 
expounded by the court to the facts which they may find. 

Ibid. 

19. The omission of the Judge to charge some matter which may occur to 
the counsel as favorable to the prisoner, but which the Judge was not 
asked to give in charge to the jury cannot be regarded as error. 

I bid. 

20. A person present aiding and abetting at the commission of an offence iss 
principal, and may be punished as such; (overruling the decision in 
the case of the State v. Hendry, 10 An., 207.) 

State y. Ellis, 390. 


21. The repealing clause of the Act of the Legislature of 1855, relative to 
crimes and offences, repealed the second section of the Act of February 
2ist, 1828, which made it a crime, punishable with imprisonment at 
hard labor, “to prepare combustible materials, and put them in any 
place, with an intention to set fire to a mansion house or other building” 

State v. Clay, 431. 
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CRIMINAL LAW (Continued). 
99, In the punishment of offences, where the law leaves it to the discretion 
of the court, the discretion of the court does not extend to the infliction 
of the penalty of imprisonment at hard labor. 
State v. Myhand, 504. 


98. The accused, a slave, was prosecuted under the 6th Section of the Act of 
1848, and convicted of stabbing, with intent to kill, one Smith, a white 
man. The Act under which he was indicted, was re-enacted in 1855, 
(Sess. Acts, p. 50, Sec. 4). The same Statute was re-enacted verbatim, 

| by the Act of 19th March, 1857. By Section 43, of the latter Act, it 

was declared “ That all laws, or parts of laws, conflicting with the pro- 
visions of this Act, and all laws on the same subject matter, except what 
js contained in the Civil Code, or Code of Practice, be repealed, and that 

this Act shall take effect from its passage.” (Acts of 1857, p. 234, 

Sec. 13). The crime charged, was alleged to have been committed ante- 

rior to the passage of the Act of 1857. Held: That the Statute, under 

which the slave was prosecuted, was repealed by the Statute of 1857, 

and that the rule of law is, that when a law is repealed, before the final 

action of the appellate court, the prosecution must be dismissed. 
State v Hing, 598, 








94, The indictment charged, that the accused, on the 2d day of December, 
1855, at &c., “‘ upon the body of one Adam Lammert, a free white per- 
son, in the peace of the State, then and there being, with a certain 
dangerous weapon, called a shot gun, then and there loaded with gun 
powder and divers leaden shot, which the said John Munco, then and 
there, in both his hands, had and held at and against the said Adam 
Lammert, feloniously, wilfully and of his malice aforethought, did 
shoot and discharge with intent, thereby, wilfully and of his malice 
aforethonght, the said Adam Lammert, to kill and murder, contrary, 
&e.” Held: That, although the indictment does not follow the language 
of the Statute, yet it sufficiently charges the accused: First, with an 
assault, by wilfully shooting at Lammert, &c. and second, with an 
assault with an intent, in that manner, to commit murder, 

State v. Munco, 625. 

25. Although the word “assault,” may not be used, yet when the indictment 
charges the accused with shooting a gun, at and against another, with 
intent to commit murder, it will sufficiently imply an assault. Jbdid. 

26. On the trial of the accused, the State offered to prove that Z. was struck 
with shot: objection was made to the evidence, that “there was no alle- 
gation in the indictment that Z. was shot or wounded.” Held: That 
the testimony was admissible. Ibid. 

27. Where the proof offered in evidence supports the indictment, although 
it proves a more heinous offence, it is within the discretion of the Judge 
to receive it. Ibid. 

28. The District Judge charged the jury “ That although death did not ensue 
from the act, yet the malice aforethought, was equally implied from the 
act, as though death did ensue.” Held : The charge is erroneous, because 
it implies an opinion upon the act proven, which the Judge is now pro- 

hibited from giving. Ibid. 
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CRIMINAL LAW (Continued). 


29. It is not necesaary, on a prosecution for shooting, &c., &c., that it should 
be shown how the gun was loaded. This may be presumed from al] the 
circumstances. Tbia 


30. There is no principle of law which forbids a man who is threatened with 
violence, or deems it necessary to his personal security, to employ about 
him persons capable of rendering him efficient assistance jp time 
of need. Succession of Trwin, 676, 

31. The proceeding against a person for retailing spirituous liquors, without 
previously obtaining a license, should be by indictment, and not by 
civil suit. State v. Hollin, 6tT. 


ev) 
bo 


2. One accused of murder cannot show, as a justification, that the deceased 
hore the general character of a quarrelsome and vicious man. The effect 
of testimony, offered by the accused, that a previous quarrel existed 
between him and the deceased, would tend to aggravate rather than to 
mitigate the offence. State v. Jackson, 679, 


33. When the accused goes to trial without objection, it will be too late after 
conviction, to urge, as error, that he had not been served with a copy of 
the indictment and a list of the jurors who were to try him. T bid. 


34. If an imperfect copy of an indictment be served upon the accused, and he 
consent to go to trial, without insisting upon a perfect copy and the delay 
accorded to him by law, it will be too late to make the objection after 
conviction. T bid. 


~ 


qr 


. In the absence of a bill of exceptions, it will be presumed, that the 
accused accepted the jurors who tried his case, and it will be too late to 
object after verdict. T bid. 


36. The information charged that the prisoner on, <&c., at, &c., “ with a cer- 
tain dangerous weapon, to wit: a pistol, in and uponone Thomas Martin, 
did make an assault, by wilfully shooting at him with the intent, him 
the said Thomas Murtin, then and there to killand murder.” There was 
endorsed on the information the words “Information with intent to 
kill,” which formula was repeated by the clerk in the entry on the 
minutes of the court. Held: That the mistake of the clerk neither en- 
larged nor reduced, nor violated the authentic accusation contained in 
the body of the information on which the prisoner had been arraigned 
and pleaded not guilty. State v. McGinnis, 748. 


87. The verdict of guilty, found by the jury, was properly followed by a sen- 
tence against the prisoner for the offence charged in the body of the 
information. The minor offence of ‘‘an assault with intent to kill.” 
endorsed in the information, was not the offence for which he should 
have been punished. Ibid. 


88. The Act of March 9th, 1855, “to provide for the trial of slaves accused of 
capital crimes in the parish of Orleans,” was not repealed by the Act 
of 19th March, 1857, “relative to slaves.” The Acts are not upon the 
same “subject matter.’’ The former is a local law providing a local tr- 
bunal for certain specified cases; the latter is a general law applicable 
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CRIMINAL LAW (Continued). 

to the State at large, and the rule is, that a general statute without nega- 
tive words will not repeal the particular provisions of a former one, unless 
the two Acts are irreconcilably inconsistent. State v. Kitty, 805. 

99, The Act of 19th March, 1857, “‘relative to slaves,” repeals all laws, so far 
as the offences of slaves, specially made such by statutes relative to 
slaves, alone, are concerned, for the former Act contains no clause saving 
pending prosecutions or providing for the punishment of persons who 
had committed crimes under the repealed laws. Ibid. 


40, The word “‘whoever,” in the Act of 14th March, 1855, “ relative to crimes 
and offences,” as used in the first section thereof, comprehends slaves 
considered as persons, as well as free men. And slaves, in our law, 
when held to answer for offences, are treated as persons, and may be 
punished under the general laws relative to crimes and offences, as well 
as under special statutes framed exclusively for that class of our popu- 
lation. Ibid. 

41. The accused had made certain statements as to his guilt to B Held: 
that the District Judge did not err in permitting the statements of the 
accused to B. to go to the jury when the facts embraced therein had 
been corroborated by evidence aliunde. State v. Hash, 895. 


42. Although an original confession may have been obtained by improper 
means, yet subsequent confessions of the same or of like facts may be 
admitted, {7 the Court believes, from the length of time intervening, 
or from proper warning of the consequences of confession, or from other 
circumstances, that the delusive hopes or fears, under the influence of 
which the original confession was obtained, were entirely dispelled. 
In the absence of any such circumstances the influence of the motives, 
proved to have been offered, will be presumed to continue and to have 
produced the confession, unless the contrary be shown, and the con- 
fession will therefore be rejected. Ibid. 


43, The Act of the Legislature empowering the Judge to appoint an Attorney 
to prosecute in behalf of the State (pro tempore), when the District 
Attorney shall not attend, is not unconstitutional. State v. Bass, 862. 


44, In all criminal cases as well as civil cases, a written assignment of errors 
must be filed, in conformity to Art. 897 of the Code of Practice. did. 


45. If the assignment is not filed before the cause is submitted the right to 
file it is waived. J bid. 


See Jury—Sitate v. Populus, 710. 
See Evipence—State v. Kitty, 805. 
CURATOR. 


See EXxecurors. 
DAMAGES. 

1, The city is responsible for damages occasioned by the tortious acts of 
municipal officers, done within the scope of their employment and rati- 
fied by their superiors. Wilde v. New Orleans, 15. 

2. In such a case, when the evidence is unsatisfactory as to the amount of 
damages, and the property of the use of which the plaintiff had been de- 
prived, is of trifling value, only nominal damages will be awarded. 

Ibid. 

117 
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DAMAGES (Continued), 


8. 


a 


6. 


10. 


11. 


y 


13. 


In an action against the owners of a ship for the value of a slave carried 
away in the ship, the plaintiff, under the general denial, is bound tp 
prove that he is the owner of the slave carried away. 

Farwell v. Harris, 50, 


It is a good defence to such an action, that another person than the plain. 
tiff is the owner of the slave, and that the defendant was authorized and 
employed by such other person to receive the slave and carry him to 
another port. Ibid. 


. When the consignees of the ship have paid the contribution imposed by 


the Statute as hospital money, and the act of introducing the passengers 
is not in violation of any prohibitory law, an action for damages arising 
from a guasi offence will not lie. New Orleans v. Windermere, 84, 
Damages incident to the institution of a suit for the recovery of any civil 
right cannot, as a general rule, be recovered upon a demand in recon. 
vention. Know vy. Thompson, 114, 


. In an action by an overseer for his wages, a plea in reconvention may be 


set up by the defendant, claiming damages for the unlawful killing of 
one of the negroes by the overseer. Miller v. Stewart, 170, 


. An overseer is not permitted to chastise the slaves of his employer with 


unusual rigor, nor to maim or mutilate them, or to expose them to 
the danger of loss of life. Ibid. 


. A recovery against and payment by either of two persons severally bound 


therefor, of the value of a slave unlawfully carried away, vests the title 
to the slave in the one from whom the damages were claimed and re- 
ceived. Owen v. Brown, 172. 
Counsel fees in the suit to annul the judgment and enjoin its execution 
were properly disallowed to the plaintiff as damages. 
Flynn v. Rhodes, 239. 


Insurance companies cannot be made liable in an action for damages, for 
having conspired and agreed with each other that they would not insure 
any boat in which a particular person should be employed, in order to 
prevent that person from obtaining employment. 

Orr v. Home Mutual Insurance Co., 2565. 


The defendants had the right, separately or acting in concert, to decline 
taking any risk in any boat on which the plaintiff should be employed 
as master. Ibid. 

In an action for damages for malicious arrest, the following instructions 
to the jury were asked by the defendant: ‘ That the plaintiff must not 
only prove malice, but must also show that there was no probable cause 
for the prosecution, and that the defendant is not bound to prove pro 
bable cause until the plaintiff has shown the absence of it, and thatif 
the plaintiff show malice and not the want of probable cause, the de- 
fendant cannot be condemned, as it is just as necessary to show the 
want of probable cause as it is malice, before a recovery can be had.” 
Held: that the charge asked for was proper, and should have been 
given to the jury. Barton v. ‘avanaugh, 332. 
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DAMAGES (Contin ued). 


14. Where a person maliciously and without probable cause procures the 
arrest of another, the error of the magistrate in ordering the arrest on 
an affidavit which charged no act or offence punishable by Jaw, will not 
absolve the party procuring the arrest, Ibid. 


15. The court did not err in declining to instruct the jury that the mere belief 
of the affiant in the truth of the charges would exonerate him, but {t 
would have been proper to instruct the jury that “ probable cause does 
not depend upon the actual state of the case in point of fact, but upon 
the honest and reasonable belief of the party prosecuting Ibid, 


16. Evidence of malice on the part of the defendant towards other persons 
than the complaining parties is inadmissible. Ibid, 
17. Damages will not be allowed for delay when no time was specified in the 
contract within which the work was to be completed. 
Ferguson v. Millaudon, 348. 
18. Where goods are injured on shipboard the measure of damages is the dif- 
ference between their value in their damaged state, and their value at 
the port of destination if they had been delivered in good order, which 
should be ascertained by a public sale to the highest bidder, 
Henderson v. Maid of Orleans, 352, 
19. Where a runaway slave is received on board ship by an imposition 
practiced on the officers by a forged pass and calculated to deceive, and 
it is clear from the evidence that the officers were actually deceived 
thereby, the owner recovering such slave is not entitled to damages 
from the master of the vessel on account of the deterioration in value of 
the slave by his running away ; this viciousness of character was mani- 
fested before he was received on board the ship by his running away 
and procuring the forged pass. Daret v, Gray, 394. 


20. Masters of ships and other vessels -being prohibited, by the third section 
of the Act of 1816, from transporting or attempting to transport any 
negro, mulatto or other person of color, from New Orleans, under any 
pretence whatsoever, without the observance of certain prescribed for- 
malities, the failure by the officers of the ship to conform to the require- 
ments of the law, will make the master liable for the reasonable expenses 
of the owner in recovering his slave, and this on general principles as 
well as by the terms of the fourth section of the Act of 1816, J bid. 


21. The master of a ship is bound to third persons, both by the commercial 
law and this statute, for the acts of all persons under, or supposed to be 
under, his command, while engaged about their ordinary duties as sub- 
ordinate officers of the ship or seamen. I bid, 


22. A judgment rendered against two or more parties for damages, arising 
from the fault or negligence of the defendants, cannot be for different 
amounts ; for they are bound in solido for the injury under the Act of 
1844, (p. 14,) and the amount of damages for which one party is bound 
is the measure of damages for the other also. The payment of the 

“Gamages by the one is the discharge of the other from the same obliga- 
tion. C. C. 2130. Howe v. New Orleans, 481. 
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DAMAGES (Continued). 


23. 


24. 
25. 


26. 


Nuisances may exist in the city without rendering the same liable for the 
consequences. Ibid, 


The city is no general warrantor against the acts of individuals, J>jq 


The city at large cannot be held responsible for avts of third persons, 
which, under a more sagacious and efficient police, might possibly have 
been prevented. Ibid. 


Any citizen aggrieved by a public nuisance, is entitled to an action of 
damages against the offending party, especially if such nuisance jp. 
volves also the breach of a private warranty. 

Bruning v. New Orleans Canal Co., 541, 


. This was an action for damages. The jury found for the defendant, a} 


though the court did not consider the defendant free from blame, yet, 
in affirming the verdict, much stress is laid on the fact that plaintiff 
had not only acted in a manner grossly improper, but in palpable viola. 
tion of law. Clement v. Wafer, 599, 


. Plaintiffs claiming to have a charter of the Louisiana Legislature to con. 


struct a turnpike road from Point Pleasant, in the parish of Morehouse, 
to Boeuf River, in the same parish, alleged that the police jury of 
Morehouse had opened a road running some distance, parallel with 
their turnpike, and intersecting it at one point, thus diverting travellers 
from the turnpike and inflicting heavy damages in the way of loss of 
tolls. The action was for damages against the police jury. Held: The 
charter of the plaintiffs does not deprive the parish of the prerogative 
of making other public roads from other points even if these roads 
should cause a diminution of plaintiffs’ receipts. 
Curtis v. Parish of Morehouse, 649. 


29. Two members of a patrol company while on duty hailed a slave, at night, 


who was riding into a village. The slave attempted to escape, where- 
upon the patrol fired on him, and inflicted wounds of which he died. 
In an action by the master, against the patrol who shot his slave, for 
damages—Held: That the plaintiff could not under the circumstances 
of the case, recover. Duperier v. Dautrive, 664. 


30. Where it appears that the plaintiff, in obtaining a writ of arrest, acted in 


good faith and upon an apparent cause of action, in some degree, arising 
from defendant’s own conduct and declarations, he ought not to be con- 
demned to pay damages. Nor are the jury at liberty in assessing 
damages to estimate the traveling expenses and loss of time of defendant 
in preparing his defence and attending court. In the eye of the law the 
expenses of a suit which a party incurs, are, as a general rule, con- 
sidered as covered by the taxed costs. Osborne v. Moore, 714. 


31. Damages refused to a builder against whom an injunction has been sued 
out, where the whole foundation of his claim for damages is a supposed 
hindrance thrown in his way in executing a building contract which con- 
fessedly required for its execution the use of a side wall erected by the 
plaintiff in the injunction, and for which he has not been compensated. 
Jamison v. Duncan, 785. 


36, 


. 37. 
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DAMAGES (Continue7). 


’ 99, The courts should restrain within reasonable bounds, the infliction of 


pecuniary penalties against a party who has only attempted to pursue 
what he in good faith supposed to be his legal rights, according to the 
forms of law. Ibid. 


33, By a contract made in Alabama, and which was not recorded in Louisi- 
ana, defendant put it in the power of W. so to act, that an innocent 
purchaser in Louisiana might be deceived and defrauded. Plaintiff was 
deceived and purchased in good faith a slave, which the defendant, 
without plaintiff’s consent, afterwards got possession of and carried 
away—defendant was condemned to return the slave or to pay his value 
in damages. Lowber v. MeCoy, 795. 


$4, Where it appeared that defendants had sold the barge that plaintiffs 
illegally attached—Held : That defendants could not maintain an ac- 
tion of damages for loss of freight, by reason of the illegal seizure. 
Watts v. Shropshire, 797. 


85. No remedy is given by statute against a parish for a private injury caused 
by the absence of bridges or a neglect to keep them in repair. 
King v. Police Jury of St. Landry, 858. 
86. Where it was not shown that the Police Jury of the parish were under a 
legal obligation to keep the bridge over a certain water course always 
in repair— Held : They were not liable for damages occasioned by the 
ruinous condition of the bridge. Ibid. 


. 87. In the jurisprudence of Louisiana a distinction is not made between words 


actionable and words not actionable as the basis of damages in a suit for 
slander where no special damages are proved. ‘eray v. Foote, 894, 
See Maticious Prosecution—McCormick v. Conway, 53. 
See Insuncrion—McRae v. Brown, 181. 
See Purtic Lanps—Gibson vy. Hutchins, 545. 


DEFAULT. 


See Sate—J/arris v. Harris, 10. 


DELIVERY BOND. 


1. The defendant, whose property has been seized under an execution, and 
who has given a delivery bond under the Act of 1842, (Rev. Stat., 
p. 528, Sec. 5,) may make a valid sale of the property. The judgment 
creditor cannot seize the property in the hands of the vendee; his 
remedy is against the parties to the bond. And when the sheriff has 
declared the bond forfeited, subsequent seizing creditors cannot com- 
plain of informalities in the declaration of forfeiture. It is an answer 
to them to say that the bond was rightfully forfeited. 

Brander v. Bobo, 616. 
DEPOSIT. 


1, The mere designation of the Recorder's office, as the place where the note 
is to be paid, does not authorize the payment of it to the Recorder 
himself. Aguilar v. Bourgeois, 122. 

2. Without a special authority to the Recorder to collect it, the money left 
with him is to be considered a deposit and at the risk of the depositor. 
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DEPOSIT (Continued). 1 Donic 
The fact that the creditor endeavored to collect from the Recordi 33% 
money which had thus been deposited for him does not imply ¢ A 
considered the deposit as a payment, nor bar his recovery from 4 : 
debtor. . 
DEPOSITIONS. J 
1, When the return day mentioned ina commission for taking testimg DUNA! 
expired, testimony taken under it is taken without authority and cams 1. A 
be received, Wiggins v. Guier, im, ( 
2. An order extending the return day, made after it had already exyj 
would not render testimony admissible which had been taken with 
authority. y 
f ’ 9. W 
3. A public officer ought not to be permitted to testify as to the conten ] 
documents in his office, without annexing copies of such document } 
his deposition. The witness may annex to his answers the entries | 
in books and explanation of erasures. Thid t 
4. Where the answers of a witness to cross-interrogatories are imperfect 3. A 
evasive, the deposition cannot be rejected on that account, The ohj . 
tion goes to the credibility of the witness alone, if all the crossi 
rogatories have been answered. Lurty v. Maryman, i ELECT 
See Wirness—Delee v. Sandel, 208, 1 W 
DEPUTIES. : 
See Suerirr—State y. Wilson, 189. ; 
DERELICT PROPERTY. ) 
1. Property sunk in a steamboat and unclaimed for twenty-three years 
to be clearly derelict. Creevy v. Breedlove, 74, 
DIVORCE. a B 
{ 
1. In cross-actions brought by husband and wife for a separation from 
and board it was Held: That where the faults of the parties ares 
balanced, and are of a similar nature, neither party can be heard toe 
plain in a court of justice. Trowbridge v. Carlin, 8% } 
2. Under the law of Louisiana, as hitherto interpreted, disappointmentag§ 3. TI 
the marriage relation, and mere incompatibility of temper, are note ( 
for a judicial separation between husband and wife—excesses, outt ' 
and cruel treatment of a nature to render the conjugal life intolen 4 TI 
are; but with the qualification, that the party complaining must bee 
paratively innocent. Mutual insults and outrages, the fruit of 
provocations, unless there be a great and palpable disproportion ofg 
5. Tl 


as between the parties, furnish no sufficient ground of action to either: 










DOMICIL. 
1. The Acts of the Legislature, approved March 7th, 1816, and March 1@ 
1818, pointing out the manner of obtaining residence within thed 


related to the acquisition of political rights. 
Winter Iron Works v. Toy, @& 






INDEX. 


poMIcIL (Continued). 
-9 They prescribed conditions on whiclra political domicil could be acquired. 
Ibid. 
3, A person who actually lives in the State, animo manendi, must be sued 
personally. He cannot be brought into court by attachment, because he 


has occasionally gone out of the State, for temporary purposes, in each 
year since he came to the State to live. Thid. 


DONATIONS. 


1, A donation inter vivos, in which the donor makes a reservation in favor 
of himself of an annuity sufficient for his subsistence according to his 
previous habits and condition in life, is not a donation ‘‘ omnium bono- 
rum,” prohibited by Article 1484 of the Civil Code. 

Bourgeat vy. Dumoulin, 204. 

9, With a view to emancipate her slave, A. passed an act of sale of him to B., 
B. attempted, but failed, to effect his emancipation, and offered to return 
him to A., who refused to receive him, and abandoned him to B. The 
heirs of A. sued B. to recover the slave, but, under the facts of the case, 
the court maintained the title of B. Sémére v. Sémére, 681. 

3, A donation of a slave with the reservation of the usufruct to the donor, 
during his life, is radically null. Carmouche v. Carmouche, 721. 


See Wits. 


ELECTIONS. 


1. Whatever may have been the authority of a Commissioner of Election to 
inquire into the evidence of citizenship of a voter, prior to the passage 
of the Act approved the 20th of March, 1856, entitled “‘an Act providing 
for the registry of the names and residence of all the qualified electors 
of the city of New Orleans, according to Article eleventh of the Consti- 
tution of the State,” he has no such power as the law now stands, 

Auld v. Walton, 129. 

. By the said Act of March 20th, 1856, an officer is created having authority 
to receive and consider the proof of citizenship of any person desirous of 
exercising the elective franchise in New Orleans, and proof being made 
according to certain rules and forms of evidence set forth in the statute 
to enregister the name of the applicant as a qualified elector, and to de- 
liver him a certificate. Ibid. 

. This certificate is, by law, full proof of the right to vote at the day of its 
date of the person named in it, and no person can vote in New Orleans 
who is not the bearer of a certificate of registry. Ibid. 

4, The office of Register, under the statute, is a special tribunal for the ti iay 
of the right to vote in New Orleans; and the certificate is in the nature 


of a judgment, which is not subject to revision by the Commissioners of 
Election, Ibid. 


. These judgments of the Register are, however, subject to revision. The 
9th section of the Act provides a mode of redress, by a suit against the 
Register, by an applicant to whom the Register shall refuse a certificate. 
And the validity of the certificate, and the sufficiency of the proof upon 
which it was based, may in all cases be examined upon the contest of 
an election, by the tribunals seized of the jurisdiction of such contest. 


T did. 
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ELECTIONS (Continued). 


6. \ here the registry of a vote is more than three months old, and there jg 


-T 


-~ 


no change of demicil endorsed upon the certificate, the vote may be 
challenged upon the ground that the voter has changed his domici] since 
the date of registry, and by such change of domicil has lost his vote in 
that precinct. lpon such challenge being made, the Commissioners of 
Election may lawfully swear the voter as to the fact of his change of 
domicil. - Ibid. 
The statute under which plaintiff contests the election of defendant ag 
Judge of the Fifth District of New Orleans, required him to set forth 
specially all the grounds of contest ; if on account of the alleged viola. 
tion of a particular law, he ought to have specified what provisions of 
such law were violated. Augustin v. Eggleston, 366, 


. The mere position of the ballot-box will not make an election null and 


void without any resulting injury. Ibid. 
Elections are to be determined by the majority of the ballots cast, and 
are not to be set aside on account of the meagreness of the vote, without 
distinct and circumstantial allegations of error, fraud, violence, or jl- 
legality affecting the result. Ibid. 
See Bettinc— Barham v. Livingston, 618 


See CLerks or Court—State y Morgan, 712. 
See Suzrtrr—State v. Hyame, 719. 


EMANCIPATION. 


1. The plaintiff was the slave of a citizen of Louisiana, by whose formal act 


and consent she was emancipated, in the year 1839, in the State of 
Ohio, where she was carried for that purpose. She subsequently re- 
turned to Louisiana and has been residing here since as a free person of 
color, her former master also residing here. Held: That she did not 
forfeit her freedom thus acquired abroad, by returning to the State 
Such penalty is not imposed upon free persons of color for returning to 
the State in contravention of law. The Act of the Legislature in 1846 
does not prohibit an express emancipation of a slave in a foreign State 
by a masier resident in Louisiana. It only guards against manumission 
being implied from the mere fact that the slave, whether with or with- 
out the consent of the master, has been upon the soil of a territory where 
slavery is prohibited. Barclay v. Sewell, 262. 


See Witts— Turner v. Smith, 417. 


ESTOPPEL. 


1. When the wife by the marriage contract constituted to herself as dowry 


to 


certain slaves, and her father became a party to the contract and signed 
it, he is estopped from contesting his daughter's title to the slaves. 
Mourain v. Mourain, 147. 


. Where a party is present at a sale of property by the Sheriff, and does 


not notify the persons present, nor the purchaser, of his rights, he 
cannot afterwards set up a claim to the property. 
Gottschalk v. De Santos, 473. 


3. Where a party, whose property was sold under an order of seizure and 
sale, was present at the sale and hid himself for the property, he is e 
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topped from contesting the validity of the sale on merely formal grounds 
which were obvious to him at the date of the sale. 
Mullen v. Follain, 888. 


4. If the advertisement of the sale was defective in not describing par- 
ticularly the buildings, he should have objected to the sale and not 
enticed other persons into bidding. Ibid. 


EVIDENCE. 

1. The bare fact that A. handed a certain sum of money to B. unexplained 
will not authorize A. to recover it back, on the allegation that it was a 
loan; it is the presumptive evidence of either the payment of an ante- 
cedent debt or of a gift. Rohrbacker v. Schilling, 17. 

A copy of a sale or deed of conveyance made and executed by any 
Sheriff in this State, certified to be a correct copy by the Clerk, has 
the same effect as evidence in every respect as a duly certified copy of 
an authentic act. Massey v. Hackett, 54. 


i) 


Purol evidence is inadmissible either to create or to destroy title to real 
estate. Ibid. 

4, A witness can only refer to memoranda made by himself to refresh his 

memory. Ibid. 


oo 


. The fact that the party against whom evidence is offered of the contents 
of a deed is in possession of the instrument does not authorize secondary 
evidence to prove the contents of it, without first giving him an oppor- 
tunity of producing the original. Williams v. Benton, 91. 


ov 


6. Where the true agreement between the parties in relation to the transfer 
of real estate, can only be arrived at by consulting parol evidence which 
is inadmissible, a title cannot be established. Heiss v. Cronan, 218. 


23 


When the only subscribing witness to an act of sale is dead, and after 
diligent search and inquiry no one can be found who is acquainted with 
the signature or place of residence of the vendor, proof of the genuine- 
ness of the signature of the subscribing witness will be sufficient proof 
of the execution of the instrument McGowan v. Laughlin, 242. 


8. The ownership of real estate can only be established by a written title, 
Boyle v. Succession of Leitch, 261. 

9. When an instrument offered in evidence is not objected to, any indorse- 
ment on it is considered as proved. Bell v. Keefe, 340. 


— 
=> 


. The judicial acts of a court of record are evidenced by the record alone. 
Ferguson vy. Millaudon, 348. 


— 
_ 


. Parol evidence was improperly admitted to show that a verbal order had 
been given in open court to take a bond. Ibid. 


_ 
] 


2. Where the book-keeper of a commission merchant, offered as a witness 
to prove his accounts, swears to their correctness, but it appears, on 
cross-examination, that he made no original entries on the day book, 
cash book and invoice book—saw none of the goods purchased, and 
only knows that “he kept the ledger correctly from the entries fur- 
nished him by the partners and other clerks.” Held: That the proof 
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EVIDENCE (Continued). 
was insufficient. The clerks who made purchases for defendent 
to have been examined, and the drafts and receipts ought to have been 
produced. White v. Wilkinson, 859, 


13. The presumption created by the Act of 1840 that slaves found on ships, 
steamboats or other vessels, without the consent in writing of the own- 
er, were received on board with the intention of depriving their mastey 
of them, is liable to be destroyed by the testimony of at least two wit 
nesses, not employed on board, and corroborating circumstances, 

Barry v. Kimball, 373, 

14, The circumstance of plaintiff having suffered more than four years ty 
elapse from the maturity of the due-bill held by him before he put it in 
suit, combined with the fact of a settlement made in the meantime}. 
tween the parties, which purported to be in full of all demands, is suff. 
cient-to throw upon the plaintiff the onws of proving that the consider: 
ation of the due-bill was something distinct from the credit allowed him’ 
in the settlement in question. Hedrick v. Bannister, 378. 


15 Where testimony had been given without objection, as shown by the bil 
of exceptions, and its exclusion had, therefore, become impossible, the 
Jury being already in possession of it. Held: That a motion toe} 
clude such testimony was unmeaning and was properly overruled. 

= State v. Rohfrischt, 383. 

16. The Judge @ guo did not err in admitting evidence that another and df 
ferent firing of the premises had taken place three or four weeks pr 
viously to the firing charged in the indictment, and under circumstances 
tending to throw suspicion on the defendants of the same crime they 
are now charged with, and of which testimony had already been offered 
to the Jury. Ibid. 

17. It is competent for the State to prove by a witness that the defendant hal 
offered such witness a bribe to swear falsely that certain other witness 
who had testified on part of the State, had threatened to burn defes 
dants’ house the day before the fire testified to by them. It is nots 
sufficient objection to such evidence, that the defendant had not inte 
duced any testimony. The evidence objected to did not purport to reba 
or discredit any evidence which it was anticipated the accused we 
about to offer. Thid. 

18. The copy of a sale under private signature, introduced in evidence 
the purpose of proving its registry, has no effect without the original 

Knight v. Knight, 3% 
19. The certificate of the Register of Births and Deaths for the Parish of & 
leans is a legal document, creating of itself a prima facie presumptio 

of the death of a party. Succession of Jones, 3%. 

19. Proof of verbal acknowledgments of indebtedness is not entitled to mod 


weight, particularly after the death of the person who is alleged to har 
made them. Succession of Celeste Croizet, ih 


20. Where a minor arrived at the age of majority gives a receipt to his tut, 
the receipt is not conclusive against him, and the fact which it redilé 
may be contradicted by oral testimony. 





Tid. 
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EVIDENCE (Continued). 
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INDEX. 


_ The lex fori governs the admissibility and effect of evidence. 
Blocker v. Whittenburg, 410. 


92, The family Bible being produced as evidence to show that a party to ju” 


25 


dicial proceedings was a minor when they took place, it appeared that a 
blank had been left for the date of his birth, which was filled up in pen- 
cil ; it also appeared that the Bible, instead of being kept as a record of 
events at the time of their occurrence, contained several entries made 
with the same pen and ink, and apparently at the same time. Held : 
That as the witnesses, after a lapse of fifty-one years, could not refer to 
any distinct positive fact occurring at the time, by which the date could 
be satisfactorily fixed, the testimony was not sufficient to set aside pro- 
ceedings which had been acted upon and tacitly acquiesced in for nearly 
thirty years. Greenwood v. The City of New Orleans, 426. 

. The plaintiffs in a petitory action claimed to have derived their title by in- 
heritance from their grandmother, who they alleged inherited the property 
from her husband, Thomas Bally, who died intestate. The instructions to 
the jury were: “ That it was sufficient for the plaintiffs, in default of 
affirmative proof, showing that Thomas Bally died without leaving any 
ascendants, to show that one hundred years had elapsed between the 
birth of the nearest ascendant of said Thomas Bally and the institution 
of this suit. That in order to ascertain whether one hundred years had 
elapsed from the birth of such ascendant to the time af the institution 
of this suit, it was sufjicient for the jury to take into consideration the 
age of the witness, the length of time since the death af Thomas Bally, 
his age when he died, and the age that his futher must necessarily have 
been at the time of the birth of Thomas Bally, and that no direct proof 
of the time of the birth of the futher or other ascendant of Thomas 
Bally was required.” It was held that the charge was substantially 
correct. It suffices to deny that there are heirs in the descending line, 
and this being a negative, no proof need be given of it. But collaterals 
must always prove the death of ascendants by evidence, or show that 
one hundred years had elapsed sinee the death, in which case death is 
presumed, and not before. Miller v. McElwee, 476. 


24. It was also held that the lapse of one hundred years from the birth of 
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Thomas Bally's ascendants to the date of the institution of this suit, 
was sufficient presumptive evidence to establish that they were not in 
existence at the death of Thomas Bally, the controversy being one be- 
tween the heirs of Thomas Bally's wife and the defendant claiming 
without any title whatever. T bid. 


. In cases where a sale or transfer of property is attacked, upon the grounds 
of alleged fraud and simulation, the defendant is not bound to produce 
proof of his good faith and the reality of the sale, when the property 
did not remain in the possession of his vendor. The onus of proving it 
is on the part of plaintiff, who alleges the fraud. 

Martin v. Drumm, 494. 


. The court did not err in excluding the opinion of the Civil Engineer as 
to whether the right fork of a bayou was a natural outlet, or caused br 





INDEX. 


EVIDENCE (Continued). 


@ crevasse, or some sudden eruption of nature. Whether it was onal | 


by a crevasse or some sudden eruption of nature, it was not artificial, 
Avery v. Police Jury, 584, 
27. As a general rule, an executor who endorses a bill or note, although he 
does so as executor, is personally bound ; he is therefore, incompetent 
as a witness to fix a liability on a prior party to it. 
Leverich v. Bossier, 583, 
28. To enable a party to introduce secondary evidence of the contents of g 
lost instrument, it will be sufficient if it appear, from all the evidence, 
that the loss was advertised and the proper exertions made to recover 
it. ' Peace v. Head, 5839, 
29. Alleged co-trespassers, who have been sued in another parish for the 
same cause of action, may be received to testify on behalf of a defen. 
dant charged also, as a co-trespasser: his position may possibly affect 
his credibility, but not his competency. Clement v. Wafer, 599, 


80. Parol declarations made by officers of a company on public occasions, if 
admissible at all to invalidate a subscription for stock, cannot avail 
subscriber who does not show that such declarations amounted to fraud 
on the part of the company, including error on his own part when he 
subscribed. Vicksburg Railroad vy. Me Kean, 638. 


31. The Act incorporating the Vicksburg, Shreveport and Texas Railroad 
Company, required the company to commence the work in sections as 
nearly simultaneously as may be, and pointed out where the sections 
should begin, and in what direction the work should be carried on. It 
contained a proviso that the stock subscribers in each parish or corpo- 
ration, or a majority in amount should have the right to designate on 
what section of the road they desired their stock subscriptions to be 
used. Defendant, when sued for his stock subscription, offered to prove 
that the company had abandoned the idea of working on one section, 
and had determined to appropriate the funds: of the company to work 
another section. Held: That the evidence was properly rejected, for 
the defence set up could not avail defendant. T bid. 


32. Remarks made by a slave, in conversation—he being incompetent to tes 
tify—and consisting merely of a detailed narrative of a past occurence, 
should not be received in evidence, as forming part of the res geste. 

Duperrier v. Dautrive, 664. 


88. A judgment against the principal debtor is prima facie proof of the 
amount for which the surety on an administrator’s bond is liable, and 
until rebutted by sufficient evidence, no other proof is required. 

Ferguson v. Glaze, 667. 


84. Neither the principal nor his surety can introduce parol evidence to vary 
a written contract. Tid. 


35. A party who offers proof, that would be inadmissible under our law, of 
a contract said to have taken place in another State, must show that 
such proof would be admissible, to prove the contract, in the State 
where it took place. Gauttv. Gautt, 678. 
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EVIDENCE (Continued). 
eee Damtor's nocoun’, charging a delinquent tax collector with the 


INDEX. 


amount of his defalcation, is sufficient evidence to establish the liability 
of the surety on the collector’s bond. State v. McDonnell, 741. 

The written admission of a party of the fact that he had made a verbal 
sale of a slave to another, is primary evidence, and makes legal proof 
of title to the property. Bair v. Abrams, 753. 


| Where the relevancy or competency of the evidence offered by a party 


on the trial of a cause cannot be judged of without knowing the pur- 
pose for which it was offered, and it does not appear by the bill of ex- 
ceptions to the rejection of the evidence, that the party offering it was 
prejudiced by its rejection, the action of the lower court will not be 
reversed. Succession of Pasquier, 758. 
Where the evidence offered is apparently foreign to the case, the party 
offering it must show that it would be rendered material by other evi- 
dence which he undertook to produce. Ibid. 


. Entries made by a Clerk in his employer’s books, are prima facie evi- 


dence in favor of the former against the latter, when it is shown that 
the books were annually examined by the employer and that balance- 
sheets were semi-annually furnished to him, which embraced the dis- 
puted items. Rayne v. Taylor, 765. 
The possession of protested drafts by the drawer is prima favie evidence 
of their payment by him. Skannel v. Taylor, 773. 


. A merchant’s books are not evidence in his favor; nor can they be used 


as such by his creditors to establish a debt claimed as being due to him, 
especially where no fraud or collusion between the merchant and his 
alleged debtor is charged or proved ; nor can a partner be received as a 
witness to prove a debt due to the partnership. 

Porche v. LeBlane, 778. 


. Art. 2260, C. C., must be construed as applicable to cases in which the 


interest of an ascendant or descendant of the witness is directly in- 
volved. Ibid. 


. The lack of full and explicit pleadings, will not compel the rejection of 


pertinent evidence, the existence of which was previously known to 
the party objecting to its introduction. Lowber v. Me Coy, 795. 


. The voluntary statements of the prisoner before accusation received 


against her. State v. Kitty, 805. 

In cases requiring proof of dates of delivery of a great variety of arti- 
cles, &c., a memorandum, made at the time, may be referred to by a 
witness, because of the difficulty, and often impossibility, of making 
the proof with certainty without such reference. 


Davidson vy. Lallande, 826. 


Where a plantation, slaves, &c., were sold at public auction, testimony 
offered by the purchaser to establish his claim to certain articles al. 
leged by him to have formed a part of his purchase, was properly ex- 

cluded on the objection, that they were not embraced either in the 

printed advertisement or in the inventory read at the sale. Tbid. 











EVIDENCE (Continued). 


48. A plat of survey purporting to be an extract from an approved map of, 
particular township, certified by the Register of the Land Office jgip. 


INDEX. 


a 
z 


admissible as evidence, it being only the copy of a copy and therefore 
not the best evidence. Lawrence v. Grout, 83, 


49, Evidence may be received to show that a note which was given by the 


former tutor of a minor, in his own name, was in fact signed by him, 
his capacity of tutor, and that the consideration was a debt due by the 
minor. Such testimony does not contradict any part of the note, ang 
will authorize a judgment on the note against another tutor to th 
minor subsequently appointed. Leonard v. Hudson, 840, 


50. Where the contract in relation to movables embraced in a sale wa 


in writing—Held : That the vendee could not be permitted to prove by 
parol, that it was the intention of the parties certain articles not desig 
nated should be included in tke sale, unless he has alleged mistakes ¢ 
fraudulent omissions to his prejudice. Angomar v. Wilson, 857. 


51. The certificate of a Commissioner for Louisiana of the official capacity gf 


the Clerk of a county court in another State, affords prima facie ym 
sumption of the legal authority of the Clerk to do what he is shownty 
have done, to wit, to receive the acknowledgemet of a deed. 

Tucker v. Burria, 871, 


. Article 2256 of the Civil Code which declares ‘‘ Neither shall parol ey. 


dence be admitted against or beyond what is contained in the acts, nor 
on what may have been said before or at the time of making them, « 
since, applies, as a rule governing real estate, to adjudications made at 
Sheriff sales. Linton v. Wikoff, 878. 


See WITNESS. 
See SLanpEr oF TiTLE—Griffon v. Blane, 5. 
See PLeapinc—Zilliott vy. Robb, 12. 
See Sate Jupiciat— Waddell vy. Judson, 13. 
See Account—Keane v. Branden, 20. 
See Sate—Delogny v. David, 30. 

Lesseps v. Wicks, 739. 
See Preapincs—Kathman v. General Mutual Insuriance Company, %. 
See Damaces—Fuarwell v. Harris, 50. 

Barton v. Cavanaugh, 332. 

See Reparprrory Action—Phippe v. Berger, 111. 
See Deposrtiox— Wiggins v. Guier, 177. 
See Partnersnip—Hill vy. Matta, 179. 
See ArracuMent—Bullilt v. Walker, 276. 
See Evipence—Cornish v. Shelton, 415. 
See AUTHENTICATION OF Reconp— West Feliciana RR. Co. v. Thornton, % 
See Crimminat Law—State v. Hash , 895. 


EXECUTION. 


1. The principles settled in the case of Smith v. MeMicken, 3 An. 821, 1 


affirmed. A judgment belonging to a partnership in a steamboats 
not liable to seizure under executions issued on a judgment against the 
individual members of the partnership. Beauchamp v. Chacheré, 851. 


2. On a judgment of the Supreme Court which condemned a party # 


pay the fruits at a certain rate per annum, until the restoration of th 

property, execution could only be issued for the fruits up to the times 

which the possession of the property was abandoned to the owner. 
Brashear v. Dwight, 860. 
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5 i . EXECUTORS AND ADMINISTRATORS. 


INDEX. 


1. A.. executrix of the estate of B., left the State, after having appointed 


0. as her agent. Certain property of the estate was afterwards sold by 
order of court, and the price in cash and notes paid over to @. as the 
agent of the executrix. Shortly after A. died, and C., the agent, was 
appointed executor of B.’s estate, and in that capacity collected the 
part of the price unpaid. No account of the price was rendered to the 
heirs of B. by the representatives of A., and her successor in office 
rendered no account thereof. eld: That the failure to deposit the 
power of attorney of the executrix in the office of the Recorder of 
Mortgages did not affect the validity of the proceedings under which 
the property was sold. Coussy v. Vivant, 44. 


9. That the heirs of the executrix, at whose instance the property was sold, 


-7 


a 
— 


could not be made liable for the price: 1st, because the part of the 
price unpaid at her death was properly paid to her successor in office, 
and 2d, because the cash payment having been made to C., as agent of 
A,, in her capacity as executrix, he is presumed to have been in posses- 
sion of the amount at the death of A., and when afterwards appointed 
the successor in office of A., to have kept possession of the fund in that 
capacity. I bid. 


. Where a tableau of distribution, filed by the executor, has been adver- 


tised and published in the manner required by law, after the expiration 
of the delay given by such notice, if no opposition be made, the law 
makes it the duty of the Judge to grant an order authorizing the exe- 
cutor to pay the creditors according to his tableau. 

Succession of Minvielle, 72. 


, If, at the expiration of the legal delay, the tableau is homologated, except 


so far as opposed, those creditors whose claims are not contested have 
a right to immediate payment, without waiting for the delay for a sus- 
pensive appeal from the judgment of homologation. I bid. 


. The executor is bound for five per cent. interest on the dividends allowed 


by the tableau to the creditors whose claims are not opposed, from the 
date of the service of a rule on him to coerce payment. Ibid. 


. The functions of an executor are at an end when a judgment has been 


rendered on his final account and no appeal is taken from it. 
Succession of Anderson, 95. 


. When the final account of the executors had been opposed by the resi- 


duary legatees and the production of their bank book demanded, the 
judgment rendered on such opposition being unappealed from, is res 
judicata, and may be pleaded as a bar to a subsequent claim against 
them for 20 per cent. per annum interest, as the penalty under the 
statute for failing to deposit the money of the estate in bank. bid. 


. The administrator of a succession, as respects debts due to himself by 


the deceased, is upon the same footing as the other creditors. 
Bujae v. Loste, 96. 


. Under a clause in a will by which the testator constituted his executor 


detainer of his estate, held, that the seizin of the executor did not em- 
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INDEX. 


EXECUTORS AND ADMINISTRATORS (Continued). 


10. 


11. 


14, 


15. 


16. 


brace the testator’s interest in property belonging to a particular pay, 

nership, which the will provided should be continued in 

with the contract of partnership. Succession of Grover, 334, 
The executor is entitled, however, to his commissions on the net Proceeds 

of the crops received by him from the surviving partner. T bia, 
A testamentary executor domiciled out of the State is not entitled ty 

letters without giving security, as is required from dative testam 

executors. Succession of Davia, 39%, 


. A suit to remove an executor from office may be maintained by a portign 


of the heirs named in the will. Reed v. Orocker, 445, 


. The Act of the Legislature of March 13th, 1837, sec. 3d, reénacted 194 


of March, 1855, imposing a penalty on executors, administrators, ke, 
for withdrawing the funds of the succession from bank without an orde 
of court, is imperative and must be enforced when there are no peculiar 
circumstances which form an exception. Ibid. 


The statute is equally imperative that the executor must render a full 
account of his administration at least once in every twelve months, and 
the neglect of the counsel of absent heirs to compel an account, will 
not exonerate the executor. Ibid. 


Where the heirs have authorized the curator to settle up the affairs of the 
estate out of court, they have no reason to invoke the penal statute of 
1837 against the curator. Plunkett v. Perkins, 558, 

The allegation by the curator that there was another heir in existence 
besides those whose authority he had, will not render his former acts 
unlawful, and subject him to the penalty of the statute. T bid. 


. The beneficiary heir, of age and present in the State, has a preference for 


the administration over the tutor of a co-heir who is a minor. 
Succession of Sloane, 610. 


. The term, beneficiary heir, applies to one who may accept, as well to one 


who has accepted with the benefit of inventory. Ibid. 


. A woman may be appointed to administer a succession in which sheis 


interested as heir. Ibid. 


. The executor, without seizin being given to him by the will, has full 


power of administration, and unless the heirs furnish him with money 
to pay the debts and legacies, they cannot prevent him from taking 
possession of the property and cansing sufficient to be sold to settle up 
the estate. Succession of Boyd, 611. 


. The destitution of an executor cannot be demanded by way of opposi- 


tion, but should be done, if there is cause, by direct action. bid. 


. The cases of Taylor v. Jeffrey's Estate, 10 La. 435, and Michat v. Flottes 
Administrator, 12 La. 129, deciding that the functions of an adminis- 
trator of an estate did not, like those of an executor, cease at the endof 
a year, but continued until the administration was finished, correctly 
declared the law. ferguson v. Glaze, 667. 
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_ BXECUTORS AND ADMINISTRATORS (Continued). 





INDEX. 


93, An Administrator dies without having rendered his account. An Admin- 
istrator is appointed for his estate. The only regular account the latter 
can render is of the succession of which he is the administrator. By 
pursuing the forms of law, his account of this administration may bind 
such persons as are bound to take notice thereof; but he can bind no 
one by a pretended account of the administration, by his intestate and 
himself, of a succession of which he himself never was the legal repre- 
sentative. Succession of Rachal, 717. 


94, The penalty of ten per cent. interest upon the funds in hand, for a failure 
by an administrator to render an annual account, can only be enforced 
when accompanied by a proceeding to remove the administrator. 

Dejol v. Johnson, 853. 
See Minors—Succession of Lyne, 155. 
See Jupicira Sate—Lajfiton v. Doiron, 164. 
See Successton—Succession of McLean, 222. 
Succession of Harrell, 387. 
Succession of Foulkes, 587. 
See Caszs Arrinmep, &£0.—Ferguson v. Glaze, 667. 


EXECUTORY PROCESS. 


1. Tosustain an order of seizure and sale at the suit of the administrator of 
a succession, authentic evidence of the plaintiff’s appointment as ad- 
ministrator is necessary. Landry v. Landry, 167. 


oS 


It is too late to supply that evidence after the appeal from the order is 
granted. Ibid. 


8. Executory process may be taken out against mortgaged property of an 
estate yet in course of adminstration. 


McCalop v. Fluker’s Heirs, 551. 


4. Where notice of an order of seizure and sale was given to the defendant 
as tutrix, she having full authority as such to represent the estate in 
the proceeding, her qualifying as administratrix did not render it neces- 
sary that she should be notified in this latter capacity also. 

Thid. 


. Where plaintiff prays that defendant “be notified of his demand by ser- 
vice of citation and a copy of the petition,” and defendant is cited in the 
usual way it will be regarded as an ordinary action. 

Jenkins v. Grigsby, 642. 

6. If plaintiff who has a right to an executory proceeding selects the ordin- 

ary process, the defendant has a right to answer, and after issue joined, 

the plaintiff is precluded from discontinuing the ordinary, and resorting 


cr 


to the excutory process. Ibid, 
EXPERTS, ETC., THEIR REPORT. 

1. When the homologation of the report of experts is opposed, the trial of 
the opposition involves the hearing of evidence on such questions of fact 
as are distinctly put at issue by the opposition. 

Thompson v. Parrent, 183. 


119 
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EXPERTS, ETC., THEIR REPORT, (Continued). 
2. There was error in the Judge's refusal to hear evidence, on the ground 
that it rested merely in his discretion, and that he was satisfied of the 


correctness of the report from its face. Ibid. 
8. After the report of experts is homologatod, the matters decided by it 
are not open to investigation in the same court. Tid. 


EXPROPRIATION OF PROPERTY. 


1. Usurpations and wrongs to private rights of property, cannot be justified 
by considerations of benefit to commerce, and the right of expropriation 
of private property can only be exercised according to the forms of lay, 

Bruning v. New Orleans Canal Co. 541, 


2. The confirmation of the tableau of assessment against property owney 
for their share of the benefit conferred by opening and improving 
streets, will not authorize the ordinary writ of fi. fa. to be issued against 
the party assessed. 

Municipality No. One, v. Laurent Millaudon, 769, 


3. The statute regulating that subject specially prescribes the mode of pro 
cedure, and being in derogation of the ordinary rules of practice should, 


therefore, be strictly pursued. Ibid. 

See Jurr—Remy v. Second Municipality, 500, 

FACTORS. 
Apvances—See Kean v. Branden, 20. 
Suppities—See Shaw v Knos, 41. 
See Atracument-—Bullitt v. Walker, 276. 

FI, FA . 
See Execution, 

FRAUD. 


See Actions—Boatner v Yarborough, 249 


GARNISHEE AND GARNISHMENT PROCESS. 


1. When the answer of the garnishee admits in effect, the possession of funds 
belonging to the defendant, and he refuses to state their amount, a point 
upon which he was specially interrogated, he is presumed to have hads 
sufficient amount to satisfy the demand of the plaintiff. 

Gaty v. Franklin Ins. Co., 272. 


2. Debtors cannot be permitted to tie up their funds indefinitely by putting 


them in the hands of an agent. Thid. 
3. Until notice to third persons interested in the dedication of the fund, etedi- 
tors may attach. bid. 


4. Judgment was rendered upon a rule against a garnishee, who was ordered 
to deliver the assets in his possession to the Sheriff, within a delay fixed, 
to satisfy plaintiff's judgment against defendant, otherwise to be held 
liable therefor. Held; That after his appearance and joinder of issue 
the rule, the garnishee was bound, without further notice, to comply 
with the order, or assign sufficient reasons for his non-compliance. 

Slatter v Tiernan, 8%. 
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INDEX. 


GARNISHEE AND GARNISHMENT PROCESS (Continued). 


5. The property and effects of the defendant are considered as levied upon 
by the Sheriff from the date of the service of the interrogatories upon 
the garnishee. Ibid. 

§. In tendering a compliance with the order, the garnishee would have the 
right to require a copy of the order, otherwise when he refuses to com- 
ply with the order. Ibid. 


7. The garnishees, in answer to interrogatories, denied indebtedness to the 
defendant, but acknowledged the possession of a note past due and pro- 
tested, which the garnishees had received from the defendant (payee of 
the note) who was their debtor; the said note exceeding the amount 
which was due them by defendant and received with an agreement that 
when paid, its proceeds should be applied, Ist, to the payment of defen- 
dant’s indebtedness to garnishees ; 2d, to that of various other creditors 
of defendant. Judgment was rendered condemning the garnishees to pay 
the judgment of plaintiff against defendant, or, in default thereof, to 
deposit in court the promissory note above-mentioned. Held: The 
judgment appealed from is manifestly erroneous. No money judgment 
could be rendered against the garnishees, because the answer denied 
indebtedness and the traverse neither alleged nor was it proved that any 
money of defendant came into the hands of the garnishees. As to the 
alternative judgment for the delivery of the note, we hold it to be irregu- 
lar, because it annuls the pledge of the note for the security of defen. 
dant’s debt to the garnishees, a contract which could only be annulled 
by a direct action. Pooley v. Snow, 814, 


See ATTACHMENT. 
HOMESTEAD. 

See Scuccesston—Succeasion of Foulkes, 587. 
HOMESTEAD ACT. 


1. The Act of the 17th of March, 1852, providing a homestead for the widows 
and children of deceased persons, is without effeet as to creditors whose 
rights had accrued before the passage of the Act. 

Milne v. Schmidt, 553. 

2. Under the second section of the Act of March 17th, 1852, “to provide a 
homestead for the widows and children of deceased persons,” it was 
held : That the surviving widow was bound to give security as usufruc- 
tuary, the usufruct being of money belonging to her deceased husband's 
children by a former marriage. Succession of Tassin, 885, 


HUSBAND AND WIFE. 


1, The receipt by a husband residing abroad, of money belonging to his 
wife, does not entitle the wife to a legal mortgage on property acquired 
by the husband in this State after their subsequent removal to it. 

Stewart v. His Creditors, 89. 

2. Where the wife had obtained a judgment of separatien of property from 
her husband, and subsequently purchased property in her own name, 
and the proceedings were charged by the creditors of the husband to 

have been fraudulent and collusive between the wife and the hus- 
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HUSBAND AND WIFE (Continued). 


band—Held : That to support the wife’s separate title, the judgment g 
separation is not sufficient. The creditors have a right to demand th. 
evidence on which it was rendered. Campbell v. Bell, 193, 


3. It must also be shown that the property was purchased with the wifey 
separate funds. Thia 


4. When a husband and wife had voluntarily lived separate and apart, and the 
wife during that time had purchased real estate, the title to which, 
on record in the name of the wife, as a donation made to her individually, 
was subsequently acquired by an innocent third person in good 
under a chain of title from the wife, it was he/d that the husband cog 
not, after the wife’s death, recover the property, as having belonged ty 
the community, and having been sold by the wife without authority, 

Wooters v. Feeny, 449, 

5. The husband, by parol evidence, could not thus despoil the purchaser of 
immovable property, acquired under a chain of recorded titles apparently 
perfect, without notice, actual or constructive, of the husbands latent 
claim, which has no basis in equity. Ibid. 


6. At the decease of husband or wife, all the property possessed by thems 
presumed to be community property until the contrary is shown. 
Succession of Pratt, 457. 


-T 


. If the surviving wife expresses her willingness to pay all the debts, ani 
no creditors desire it, an administration on the husband’s estate, so far 
as it concerns the community, is unnecessary. Tid. 


8. When it is not alleged or shown that any part of the estate was the Sepa- 
rate property of the husband, the surviving wife has the right to be 
put in possession of all the property left by him, on complying with the 
obligations of the usufructuary, as explained in the Civil Code. He 
usufruct of the share of her deceased husband commences from the mo- 
ment of his death. Ibid. 


9. The heirs of the husband should be protected against the debts of the 
estate by requiring the wife to advance the money to pay them, or pro- 
cure the release of the heirs from all liability for them. Ibid. 


10. When the wife’s paraphernal property was sold and negotiable notes taken 
for the price, payable to the husband, on which the husband sued the 
makers, and obtained judgment against them in his own name for the 
amount of the notes, it was held: That the legal ownership of the judg- 
ment was in the husband—that the original notes were merged in and 
novated by the judgment, and that the judgment might be compensated 
by any debts equally liquidated due by the husband to the judgment 
debtor. Succession of Gilmore, 562. 


11. A married man may sue his wife in her executorial capacity, for a debt 
due him by the testator. The institution of the suit by the husband 
will be considered as an authority to her to be sued. 


Alexander v. Alexander, 588. 
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HUSBAND AND WIFE (Continued). 
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19, Where husband and wife make a note during the coverture, judgment 
cannot be obtained against the wife, where there is no proof that she 
was not separate in property, and n> evidence to show that the consi- 
deration inured to her benetit. White v. Baillio, 663. 


18, The wife, whether separated in property by contract or judg nent, or not 
separated, cannot bind herself for her husband, nor conjointly with him 
for debts contracted by him before or during the marriage. C.C. 2412. 

. Heald v. Owings, 725. 

See Commenity—Audrich v. Lamothe, 76. 

Hotard v. Hotard, 175. 

Succession of McLean, 222. 

Wilson v. Hendry, 244. 
See SequestraTion—Goodin v. Allen, 448. 
See Practice—Barton v. Kavanaugh, 832. 
See Mortaace—Succession of Valansart, 848. 

Theriet v. Voorhies, 852. 
See Divorce—Trowbdridge v. Carlin, 882. 


INJUNCTION. 


}, An injunction will not be maintained in arrest of an execution on grounds 
that might have been pleaded in defence before judgment. 
McRae v. Purvis, 85. 


9, Where no ground is laid for an action of nutility, an injunction is allow- 
able only for a payment alleged to have been made after judgment ren- 
dered. Todd v. Paton, 88. 


8. Where a judgment, the execution of which has been enjoined, bears in- 
terest, such additional interest only can be allowed, under the Acts of 
1881 and 1833, on dissolving the injunction, as will make the rate al- 
iowed equal to the highest conventional interest. Whatever else is 
allowed can only be in the shape of damages, and the interest is to be 
allowed only upon the principal of the debt enjoined. I bid. 


4, Where the plaintiff in an injunction seeks to restrain the execution of a 
judgment, on the ground that the property seized does not belong to 
the judgment debtor, but to-the plaintiffin injunction, no other issue 
can be made but that of ownership. An affidavit that the Sheriff had 
“seized” the individual property of the defendant, without any descrip- 
tion of the property seized, or statement of its value, is too vague to 
authorize an injunction, and the petition which is not sworn to cannot 
supply the defect. McRae v. Brown, 181. 


5. The fee of counsel for the defendant should be assessed as damages on 
dissolving the injunction, although it was not shown to have been 
actually paid. The liability to pay it is sufficient. Ibid. 

6. Where an injunction has been sued out on grave charges of fraud and 
simulation, and the plaintiff offers no evidence whatever to sustain them, 
the maximum of damages allowed by law should be awarded to the de- 
fendant on the dissolution of the injunction. 

Oulliber v. Joublanc, 237. 
7. The plaintiffs being joint owners with the city of the land on which the 
Magazine Street Market is erected, and having recovered a judgment 
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INJUNCTION (Continued). 


against the city fixing their right to a certain proportion of the reverie 


of the market, the city obtained an order for a sale of the Property tg 
effect a partition, and the Council passed a resolution to discontinue the 
market as a public market. Held: That the plaintiffs are entitled t) 
enjoin the execution of the ordinance as an invasion of their right of 
property and a violation of the tenure and contrary to the title by which 
the city holds an interest in the property, as established by the judg. 
ments between the parties. Heirs of Guillotte v. New Orleans, 479, 


8. Where the sale of specific property alleged to have been seized unde 
execution is informal, and there had in fact been no seizure of the pro- 
perty, it was error in the court below in dissolving the injunction to alloy 
special damages. Taylor v. Simpson, 58, 

9. Successive injunctions upon different grounds which might have been put 
at issue in one proceeding, will not be allowed. 

Pluker v. Davis, 613, 
See Jopcuent—Crow v. Watkins, 845. 
INSANITY. 

1. Where the defence set up to a recovery upon a contract is the insanity of 
the obligor, it must be shown that the mental derangement was note 
rious when the contract was entered into, where there had been no ip- 
terdiction of the party sought to be charged. C.C., 1781. 

Succession of Smith, 2%. 

2. Insanity, which of itself, is sufficient to strike an act with nullity, cannot 
be set up, unless the interdiction of the insane person had been pr- 
nounced or petitioned for previous to the death of such person, except 
in cases in which the mental alienation manifested itself within ten days 
previous to the decease, or when the want of reason results from the 
act itself which is contested. Chevalier v. Whatley, 651. 


3. But when the contract is sought to be set aside, the state of mind of the 
party at the time, may be proven, although the proof tends to show im 
becility and there has been no interdiction. Ibid. 


4. Contracts made with weak-minded persons will be closely scrutinized 
and presumption of fraud will arise from circumstances, indicative of 
over influence or any advantage improperly taken, which would not 
arise in a strong-minded person. Tbid. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 

1. A syndic who has a surplus in his hands, after paying all the debts 
placed upon his tableau of distribution, is not bound to pay over such 
balance to the ceding debtor, if subsequent to the filing of the tables 
new debts were discovered to exist. The syndic is bound to administer 
any surplus in his hands for the benefit of such newly discovered credi- 
tors, and until all the creditors are paid the assets in the hands of the 
syndic must be applied to the payment of the debts of the insolvent 

Gottschalk v. His Creditors, 70. 
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INSOLVENCY AND INSOLVENT PROCEEDINGS (Continued). 
9, Where an insolvent had neglected to make one of his creditors a party to 
the insolvent proceedings and being himself syndic, had, in violation of 
the Act of 1837, suffered nine years to elapse without filing a tableau of 
distribution, it was held, he was not in a condition to compel such 
creditor to become a party to his stale proceedings in surrender, but 
that the creditor might wholly disregard them. 
Metcalfe vy. Clark, 424. 


3. The presumption established by the Act of 1817, reénacted in 1855,(Revised 
Statutes, p. 2°7, §28), applies to cases alone in which proceedings are 
instituted against the insolvent to deprive him of the benefit of the in- 
solvent laws, on the ground of his having given an unjust preference to 
one or more of his creditors over others. Martin v. Drumm, 494. 
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4, The Code of 1825, on the subject of respite, has not introduced a new 
rule of counting the votes at the meeting of the creditors. The majority 
in number and amount is to be ascertained by reference to those admitted 
by the debtor upon the tableau. Rouanet v. Castel, 520. 


5. The Legislature having apparently acquiesced in this previous construc- 
tion of the law, which is one favoring the obligation of contracts, the 
court has less difficulty in adopting it. Ibid. 


BF se 


6. The charges for professional services in the settlement of insolvent estates, 
ought to be in proportion to the results of the liquidation. 
VeJntosh v. Merchants’ Insurance Oo., 583. 


7. The 6th section of the Act of the 29th of March, 1826, (session Acts, p. 
140) which provides for a sequestration of the property and a meeting 
of the creditors of any merchant or trader who shall abscond or conceal 
himself in order to avoid the payment of his debts, is still in force. 

Levois v. Gerke, 828. 
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This law provides for a mode of proceeding different from the one had in 
view in cases of voluntary and forced surrender, and is not affected by 
the Acts of 1855 upon those subjects. Ibid. 

See Ixterest—Finley v Mallard, 883. 


' 


INSURANCE. 


1. Freight paid in advance is a lawful object of insurance, and the under- 
writer cannot avoid liability on the ground that freight thus paid in ad- 
vance might be recovered back in consequence of the loss of the cargo. 

Kathman vy. Gen. Mutual Ins. Co., 36. 


2. Where, by the terms of the policy of insurance, the party desiring to be 
insured, upon any particular shipment of merchandize, was bound to 
present to the Insurance Company an invoice of the goods, and pay or 
secure the premium to the company—Held : That on a policy of insur- 
ance in this form, there must neccessarily exist as many contracts of 
insurance as the endorsements upon the policy of seperate shipments of 

goods ; that such contracts only became complete when the invoices of 

0, the goods were presented and endorsed upon the policy. 

Dourville v. Sun Mutual In. Co., 259. 
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3. The assured under such a policy could not recover from the underwriters 
for the loss of goods the shipment of which did not appear by any bill 
of lading, and of which no invoice had been furnished to the company 
previous to the loss. Ibid. 


4. The doctrine of abandonment for a constructive total loss, does not appear 
to apply toa contract of affreightment. 
Henderson v. Maid of Orleans, 359, 


5. If, upon a general survey of the provisions of the policy and the cireym. 
stances under which it was procured, it appears that the intention of 
the company was to insure for the benefit of any person in interest, a}. 
though not named, the common interest of the parties shall not be de 
feated for the want of technical or even customary phrases. If, on the 
other hand, the most natural construction of the policy is, that the party 
named as the assured only sought to protect his own interest, the con. 
tract is not to be extended so as to cover the interest of a third person, 
Duncan v. Sun Mutual In. Co., 486, 


See PrincipaL anp Acent—Keane vy. Brandon, 20. 
Miller v. Tate, 160. 


952 INDEX. 
INSURANCE (Continued). 
! 


See PLeapinc—Kathman v. General Mutual Insurance Company, %. 


INTEREST. 


1. Where the factor has made advances to the planter from his own te 
sources, all charges for negotiations, discounts and commissions, if 
charged in addition to eight per cent. per annum, are illegal. 

Keane v. Brandon, 2, 


2. Interest may be charged on the balance of an account rendered and 
acquiesced in, although the account was made up in part of interest, 
provided the interest so charged was not usurious. Ibid. 


8. Interest cannot be claimed distinctly from the principal ; the law makes 
no distinction between interest claimed as damages and interest as in 
other cases ; the interest should have been claimed on the trial of the 
opposition. Succession of Anderson, %. 


4. Interest cannot be claimed on a judgment which does not bear intereston 
its face, and which was rendered when no general law was in force by 
which interest was superadded to it. Barnes v. Crandell, 112. 


5. The claim of the appellant, for interest upon her judgment against the estate 
as heir of her father, was rejected on the ground that the judgment ar 
ried no interest on its face. Succession of Regan, 116. 


6. Where usurious interest was stipulated before the passage of the Act of 20th 
March, 1856, “relative to the rate of interest,” but paid since the pm 
mulgation of that Act—Held : That the whole of the interest paid could 
be recovered back under the second section of the Act of February 19th, 
1844. Merville v. Le Blane, 221, 


7. The contract rclative to interest was void at the time it was entered int, 
and it remained unaffected by the subsequent law in existence when the 


payment was made. Tid. 
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INTEREST (Continued). 


* g The Act of 1839 repealed Article 554 C. P., and implies the allowance of 


interest on unliquidated demands. Roper v. Magee, 409. 

9, The Act of the Legislature of 9th March, 1852, giving legal interest from 
the maturity of debts, does not affect debts contracted anterior to the 
passage of the Act. Cooper v. Harrison, 631. 


10, The highest rate of conventional interest for the loan of money, and two- 
and-a-half per cent. in addition thereto for advancing, is usurious. 
Haven v. Hudson, 660. 


11. The State has a right to recover legal interest on a forfeited bail bond 
from the principal and surety therein from the date of the judgment. 
State v. Sullivan, 720. 


19. The Act of the Legislature declaring that debts shall bear interest at the 
rate of five per cent. per annum from the time they become due, unless 
otherwise stipulated, is not applicable to debts which were contracted 
and became due before the passage of that law. 

Saunders v. Carroll, 793. 


13, A promissory note payable generally must bear the rate of interest of the 
place where it is made. Hawley v. Sloo, 815. 


14. If the place of performance is different from that of the contract the in- 
terest will be according to the latter. I bid. 


15. The interest on a claim is not suspended by the debtor placing it upon 
his schedule, where the creditor takes no part in the proceeding al- 
though the debtor may obtain a respite. Finley v. Mallard, 833. 

See Usury. 


INTERROGATORIES ON FACTS, &c. 


1, It is only when there has been an actual delivery of immovables or slaves 
sold that the law receives as evidence of the sale the confession of the 
party when interrogated on oath, C. C. 2255. Parol evidence can- 
not be received to contradict the answers. Knox v. Thompson, 114. 

2. Where a party who has been put upon oath gives all the facts of the case 
which are necessary to the determination of the question propounded to 
him, he has complied with the law, and he is not bound nor permitted 
to answer questions of law based upon those facts. Ibid. 

INTERVENOR. 


See Practice— Yale v. Hoopes, 460. 
JUDGMENT. 

1. A judgment rendered against a married woman in a suit regularly prose- 
cuted by attachment, is not open and cannot be questioned as to the 
original indebtedness, without any action of rescission having been 
brought or any appeal taken from the judgment within two years. 

Waddell and Husband v. Judson, 13. 

2. When a judgment has once been signed by the Judge, it should be in. 
terpreted by the court which rendered it, as well as by all others, as 
the foreign writers say, objectively ; that is, it should be construed with 
reference to the pleadings and the subject matter of the controversy 


120 
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JUDGMENT (Continued). 


according to the natural and legal import of the terms used, without 
any reference to any subsequent explanation of the court of what was 
its intention or in its mind at the time the decree was rendered, 
Succession of Regan, 156, 
3. It is a sufficient compliance with Art. 72 of the Constitution, for the Judge 
to state in his decree that, “after hearing evidence and argument of 
counsel for the reasons assigned in open court, it is adjudged and de. 
creed, &c.” _ Jacobs v. Levy, 410, 
4. Where judgment was rendered without a hearing or consent of parties, 
held, that although rendered in favor of the plaintiff, he had a right tp 
have it set aside if it was not such a judgment as he wanted. 
May v. Ball, 416, 
5. When the proper parties are before the court for the rendition of a de. 
cree, the parties to it can only take advantage of any irregularities in jt 
by an appeal or action of nullity prosecuted in due time. 
. Greenwood v. New Orleans, 426, 
6. A judgment signed before a motion for a new trial is overruled, cannot 
be considered as having its effect until the motion is disposed of. 
Succession of Gilmore, 662. 
7. Where a judgment is rendered upon a note, the latter is merged in the 
former, and can be severed only by a reversal or rescission of the judg. 
ment. West Feliciana Rail Road v. Thornton, 736. 


8. A final judgment of a competent court of a sister State after citation, is 

' conclusive of the matters therein determined between the same parties 
here, in the absence of evidence positively impeaching it. Ibid. 

9. Suit was brought in Mississippi against defendant by attachment. No 

* service of process was made upon him, and the only evidence of his ap- 

pearance was an entry on the minutes, that “defendant waives proof 

of publication, and saying nothing in bar or preclusion of the plaintiff's 

action, but herein wholly make default whereby the same remains alto- 

gether undefended.” Held: The judgment against the defendant by 

the laws of Mississippi was not personal, and no action can be main- 
tained upon it, as such, in our courts. Feltus v. Starke, 798. 

10. A judgment cannot be enjoined by a plea in compensation founded on 

notes of the plaintiff held by defendant before the judgment enjoined 
was rendered. Crow v. Watkins’ Heirs, 845. 

11. In the absence of proof it will be presumed that the notes were acquired 
before their maturity. Ibid. 


See Execution. 

See Sate Jopiciat—Laforest v. Barrow, 148. 

See Practice—Flynn v. Rhodes, 239. 

See Apprar—Beer & Co. v. Their Creditors, 774. 


JURISDICTION. 


1. When the value of the object in controvery is sufficient, according to the 
allegations of the petition, to give the court jurisdiction, the fact that 
the price paid for it by the plaintiff is below the amount required 
give the court jurisdiction is not sufficient of itself to destroy the allege 
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JURISDICTION (Continued). 
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tion as to the true value. The allegation in the petition as to the value 
of the object in controversy determines the question of jurisdiction 
* when the claim is not evidently fictitious. Oakey v. Aiken, 11. 

9, The District Judge of the Parish in which the slaves are situated, has 
jurisdiction to try an action for their partition. 

Anderson v. Stille, 669. 

juRY AND JURORS. . 

1. The affidavit of the jurors who tried the case, as to what they understood 
at the time of rendering their verdict would be its effect, is inadmissible. 
The effect of the verdict is a matter of legal construction, and the ju- 
rors have no capacity to serve as its interpreters. Jeter v. Heard, 3. 


2. The Judge has the right to assume, in his instructions to the jury, a hypo- 
thetical state of facts, and say to the jury if they believe such a state 
‘of facts to be proved, that it amounts to a commission of the crime or 
offence charged. . State v. Lenares, 226. 


3. But the jury are the sole judges of the facts, and, under the instruction 
of the court, they have the right to say whether the offence charged is 
a violation of the statute or not. I bid. 

4. The jury to be empannelled under Art. 2608 of the Civil Code, to esti- 
mate the value of property to be expropriated, should have a personal 
knowledge of the value of real estate in the vicinage ; they act as experts, 
and though it is proper, especially if they request it, that they should 
be aided by the opinions of witnesses, a personal examination of the 
premises by the jury in a body, after it is empannelled, should bea 
feature of every proceeding under that Article of the Code. 

Remy v. Second Municipality, 500. 

5, In all criminal cases the separation of the jury, though by leave of the 
court and with the consent of the accused and his counsel, will vitiate 
the verdict if such separation take place after the evidence had been 
closed and the charge given. State v Populus, 710. 

6. In a suit for damages where one of the defendants is charged with aiding 
and abetting the other in the commission of a wrong or injury, he has 
a right to demand a severance, and trial by jury. 


Fonda v. Broom, 768. 
See CriminaL Law—State v. Bogain, 264. 
State v. Smelser, 386. 


LAWS. 


1, It is a sound rule of construction never to consider laws as applicable to 
cases which arose previous to their passage, unless the Legislature have 
in express terms declared such to be their intention. 

Saunders vy. Carroll, 793. 


LEASE. 


1. Where the right to the unexpired term of a lease, together with the 
movables on the premises, were sold under an execution against the 
lessee, and the leased premises were afterwards destroyed by fire— 

Held : That the purchaser had no right of action against the les¢or for 
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LEASE (Continued). 


the repetition of the rent which had been paid to him on the distrib, 
tion of the proceeds of the sale. Hayden v. Heirs of Shiff, 524, 


2. Plaintiffs purchased certain premises of which defendant had beeh the 
lessee of their vendor for a term of years, already expired, they assum. 
ing to prosecute to final judgment a suit commenced by him to oust his 
leesee, who claimed a tacit reconduction of the lease. This suit regulteg 
in a judgment in their favor, under which defendant surrendered the 
property to them. Held: That a written notice given by the plaintify 
to defendant of their purchase, and that they would look to him for the 
rent, was not an agreement on their part to charge the same rent as wa 
stipulated in the expired lease. Jamison v. Fairés, 790, 


8. The provisions of our laws on letting and hiring do not favor abrogation 
of leases, where the loss or inconvenience is not caused by the fault of 
the lessor. Except in extreme cases the remedy of the lessee is for ip. 
demnification. . Denman v. Lopez, 828, 


LEGACY, 


1. John MecDonogh, by his will, instituted as his universal heirs the city 
of New Orleans and the city of Baltimore ; he gave as an annuity tothe 
Society for the Relief of Destitute Orphan Boys, one eight part of the 
net yearly revenues of the rents of the whole of his estate, until 
$400,000 was realized; the said one-eighth part of the revenues to be set 
apart yearly or half yearly by the commissioners and agents of the 
general estate, (for whose appointment the will provided,) and deposited 
in some one or more of the banks of New Orleans until the same should 
amount to $400,000. The will provided that the said amount should be 
invested in the purchase of real estate, from which a perpetual revenue 
from the rents of said estate should be drawn for the support of the In- 
stitution ; that the directors of the said society, assisted by the Mayor 
and Aldermen of the city of New Orleans should make the investments, 


and that the Mayor and Aldermen should approve of the purchases of 


real estate and become parties to the deeds by which the property 
should be acquired. Held: That the pendency of a suit between the 
cities for a partition of the succession, was no bar to an action for such 
installments of the annuity as had fallen due ; that the mode of invest- 
ment was a matter of mere form which could not operate to annul or 
defeat the bequest; that it was not in the power of the testator to com- 
pel the city, through its Mayor and Aldermen, to become a party to the 
purchases in real estate in which it was to have no interest, it being the 
intention of the testator that the Society for the Relief of Destitute 
Orphay Boys should be the recipient of the bounty : that the liability 
of the defendants to discharge the legacy was not affected by the com 
trol over the estate given in the will to the commissioners and agents 
whose appointment was directed ; that it was contrary to public law 
and policy that the simple tenures by which alone our laws permit pro 
perty to be held, should be so complicated ; and that such illegal modes, 
conditions and charges imposed by the will are to be disregarded. 
Orphan Society v. New Orleans, 62. 


See Wits. 
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[IS PENDENS. 

}. A party who has appealed from a judgment homologating the proceedings 

of a family meeting, cannot, at the same time, carry on an action to an- 

nul these proceedings. The action of nullity will be dismissed on the 
exception lis pendens. Stone v. Tucker, 726, 


LITIGIOUS RIGHT. 

j. The transfer of a judgment rendered in another State, which is final 
between the parties, cannot be resisted when sued on by the assignee 
in this State, as being the sale of a litigious right. 

Lackey v. Tiffin, 58. 
MALICIOUS PROSECUTION. 


1. An action for damages for malicious prosecution should not be maintained 

without proof of malice or bad faith on the part of the prosecutor. 
Me Cormick v. Conway, 58. 

2, Malice may be inferred from an utter absence of probable cause, but in 
such case, the absence of probable cause, to form the basis of a pre- 
sumption of malice, should be shown affirmatively and positively. 

I bid. 
MANDAMUS. 
See Appgat—State v. Judge, dc. 342. 
See Supreme Court—State v. Judge, dc. 405. 
MANDATE AND MANDATORY. 


See PRINCIPAL AND AGENT. 


MARRIED WOMEN. 


1, A married woman is responsible civiliter for her wrongful acts, even when 
done in the presence of her husband. Clement v. Wafer, 599. 
See Prescriptios—Orcutt v. Berrett, 178. 
See Supreme Covurt—State v. Judge, dc. 405. 
MINORS. 

1, In cases of partition where some of the part owners are minors, the 
Judge has no power of his own will to order a sale of the property to 
be divided, upon terms of credit. This can only be done at the instance 
of the tutor and upon the advice of a family meeting. C. C. 1263. 

Succession of Morgan, 153. 


2. Aminor emancipated under the Act of the Legislature of Marca, 1855, 
but not yet over twenty-one years of age, is invested with all the capa- 
cities in relation to his property and obligations which he would have 
had actually at the age of twenty-one years, and may be appointed Ad- 
ministrator of a succession. Succession of Lyne, 155. 


3. The doctrine in the case of Maillefer v. Saillot, 4 An. 375, that the mar- 
riage of a minor in another State, when contracted in violation of our 
own laws, does not operate ‘the emancipation of the minor, recognized 
and reaffirmed. Babin v. LeBlanc, 367. 


4. An allowance cannot be made for the support of the minor heirs of a 
succession, under the Act of the 29th March, 1826, when such minor 
heirs are not creditors of the succession of their deceased parent. 

Suecession of Broderick, 521, 
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MINORS (Continued). 


5. The marriage of a minor, domiciled in Louisiana, contracted in a. 


other State, in fraud of our laws, does not emancipate the minor, and 
her tutor cannot be held responsible for affording shelter and protection 
to his ward, and even counselling her in her difficulties. 

Clement v. Wafer, 599, 


6. A person who, without the consent of the tutor, pursuades a minority 
clope with, and marry him, in fraud of our laws, acquires no right 
administer her estate, and, perhaps, no right to her person and to he 
society, except so far as voluntarily yielded to him. T bid. 

See Turors AND TUTORSHIP. 

See Mortcace—Massey v. Steeg, TS. 

See Evipence—Succeasion of Croizet, 401. 

See Pirapinc—Zdwards v. Morrow, 887. 
MORTGAGE. 


1. When the price of property was paid in cash, with money borrowed by 


6. 


oy 


4) 


the purchaser, but at the same time the purchaser executed his note for 
the amount to the order of the vendor, and consented, in the act of 
sale, toa mortgage upon the property, in favor of the vendor, or any 
bona fide holder of the note, the transaction cannot be considered simy. 
lated, and the lender of the money, as holder of the note, will be pro 
tected in his right of mortgage. Cole v. Lovenskiold, 16. 


. The adjudication to the surviving father or mother of property held in 


common with the minor child under Article 338 of the Civil Code, is 
not restricted to immovables and slaves. Massey v. Steeg, 78. 


. Where such adjudication takes place, the special mortgage in favor of the 


minor, resulting from the adjudication, attaches to such of the property 
adjudicated as is susceptible of mortgage. The right of mortgage in 
this case is not restricted to the individual share of the minors, but the 
whole property remains specially mortgaged for the security of the pay- 
ment of the price of the adjudication. Ibid. 


. Any one whose rights are affected by such mortgage, may require that 


the exact amount of the testator’s’ indebtedness to the minors be judi 
cially ascertained. I bid. 


. A judicial mortgage affects the debtor’s slaves attached to a plantation in 


a parish where the judgment was not recorded, from the date of the 
registry in the parish of the debtor’s domicil. C. C. 8318, 3328, 8817, 
3296, 3217. Spencer v. Amis, 127. 


The mortgage and seizure by executory process of the defendants having 


been made before the debt of plaintiff accrued, the latter is precluded, 
by Art. 1988 of the Civil Code, from having them annulled, as made in 
fraud of her rights. New Orleans v. North, 206. 


A right of preémption and improvements on the public domain, are not 


susceptible of mortgage under the Code. Penn v. Ott, 2383—See 236. 


. An order of seizure and sale on a mortgage of such objects, is a nullity. 


T bid. 
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“MORTGAGE (Continued ) 
9, The tacit mortgage of the minor on the property of his tutor can only be 
enforced for the balance which will appear to be due him, upon an 
account of tutorship rendered or ascertained by a judgment obtained 


against his tutor in default of rendition of account. 
McHugh v. Stewart, 361. 






10. The tutor himself cannot assert this tacit mortgage upon property which 
was affected by it in his hands, and which he has alienated or incum- 
bered in favor of third persons: non constat, that at the termination of 
the tutorship he will owe the minor anything, and even if this should 
be the case, the latter would have to proceed first against such property 
as his tutor might then be possessed of, the law reserving to the third 
possessors of property sold by the tutor-the right of discussion. 


Lbid. 
11. A steamboat is not an object susceptible of hypothecation under the laws 
of this State. Succession of Broderick, 521. 


12. The Act of Congress regulating the mode of registering mortgages on 
vessels was not intended to legalize contracts between citizens of the 
same State, made within the limits of that State, and intended to be 
executed there, which are contrary to the law of the State. Ibid. 


18. When a wife had obtained a judgment for separation of property against 
the husband, and under her execution had purchased a tract of land, 
but omitted to record the Sheriff’s deed to the same, until after a cre- 
ditor of the husband had obtained and recorded a judgment against 
him. Held: that the sale to the wife, as to the judgment creditor of 
the husband was null and void, because not recorded according to law, 
and that the wife had the option to pay the creditor or suffer the pro- 
perty to be sold and assert her mortgage (and the valid mortgages to 
which she was legally subrogated,) upon the proceeds of the sale. 

Scott v. Jackson, 640. 


14. A mortgage executed by defendant on property claimed by plaintiff, pen- 
ding the suit of the latter for its recovery, is without effect against him. 
Masson v. Saloy, 776. 


15. Where the wife renounces, in favor of a mortgage creditor of her hus- 
baed, her prior tacit mortgage on his property, for the restitution of her 
paraphernal effects, such renunciation, which is a mere waiver of the 
rank to which her mortgage was entitled, does not subrogate the cre- 
ditor to the wife’s paraphernal claims against her husband; and this 
creditor, not being the transferee of these claims, cannot exercise the 
wife’s right of mortgage. In asserting his claims upon the mortgaged 
property he can look only to his own mortgage, taking effect from the 
date of its inscription. Such a renunciation by the wife does not con- 
travene Art. 2412 of the C. C. and is expressly authorized by the Act 
of 1835. <A declaration, in the act of renunciation, that it shall de- 
prive the wife irrevocably of all recourse on her husband’s property, 

will not invalidate the contract, but may be treated as mere subterfuge, 

and is not binding on her. Nor does the husband’s having stipulated 
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MORTGAGE (Continued). 


with his creditor to procure his wife’s renunciation affect in the least its | 


INDEX. 


= 
* 


validity, without proof of threats of violence on his part, or of fraud, 
Porche v. LeBlane, 778, 


‘ 16. The vendor of an immovable or slave must cause the act of sale to be 


17. 


bo 
=e 


to 
bo 


duly recorded, in order to preserve his privilege ; if not so recorded 
within six days from its date, if passed in the place where the reg} 

of mortgages is kept, adding one day for every two leagues from the 
place where it was passed to that where the Register’s office is kept, it 
has no effect as a privilege—i. ¢., it confers no preference over creditors 
who have acquired a mortgage in the meantime, which they haye 
recorded before it; but it will still avail as a mortgage, and be good 
against third persons from the time of its being recorded. Ibid, 


On the removal to this State of French subjects, who were married and 
resided long after their marriage in France, a tacit mortgage in favor of 
the wife for preéxisting claims against her husband, originating during 
their residence in France, does not attach to the immovables acquired 
by her husband after his arrival here. Succession of Valansart, 848, 


. When the husband mortgaged the separate property of his wife to secure 


a debt due by himself, and the wife appeared in the act and madea 
formal renunciation of all her rights, it was held that the act was not 
binding on the wife. Theriet v. Voorhies, 852. 


. The word “immovables,” as employed in Article 3256 of the Civil Code, 


which specifies the objects which alone are susceptible of mortgage, was 
intended to embrace only such things as are immovable by their nature, 
as lands, buildings, &c. Voorhies v. DeBlane, 864. 


. “An action for the recovery of an immovable estate or an entire succes- 


sion,” although, by legal intendment considered an incorporeal immov- 
able, is not susceptible of mortgage. Ibid. 


. An entire succession, disregarding the elements which enter into its com- 


position, is not an object susceptible of mortgage. Ibid. 


. A judicial mortgage will not attach to an immovable action as distin- 


guished from the property which is the object of the action, nor to the 
entire interest of the debtor in the movables, slaves and immovables 
which composed the active mass of a succession falling to him as heir. 
Ibid. 
See Huspanp anp Wire—Stewart v. His Creditors, 89. 
See Prescaiprion—Succession of Flower, 216. 


See Sate, Jupiciac—Finley v. Babin, 236. 
See Sate—Johnston v. Bloodworth, (99. 


NEW ORLEANS. 


1. Such portions of the Act No. 71 of 1852, entitled “‘ An Act to consolidate 
the city of New Orleans and provide for the government and administra- 
tion of its affairs,” as are not contrary to the Act No. 164 of 1856, en- 
titled “An Act to amend an Act entitled ‘An Act to consolidate the 
city of New Orleans and to provide for the government of the city of 
New Orleans and the administration of the affairs thereof,” are not 
repealed by the latter Act. (uillotte v. City of New Orleans, 482. 
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NEW ORLEANS (Continned). 


t its 9, The former city authorities having had the power “to regulate every 

i, thing which relates to bakers,” the present city authorities have not 

3 been deprived of it by the Act of 1856. Ibid. 

) be 3. There is nothing unconstitutional in those parts of the city ordinance 

ded which regulate the weight and inspection of bread. Ibid. 

try 4, The authority given by the ordinance to seize bread unstamped or defi- 

the cient in weight, and to conduct the offender before the Recorder to be 

it by him dealt with, is not a violation of Article 6 of the amendments to 
the Constitution of the United States. Ibid. 

: 5, Violations of the city ordinance may be prosecuted before the Recorders 

of New Orleens, where it is so directed by law or the ordinance. 

: Ibid. 

. 6. The forfeiture, for the use of the city workhouse, of bread illegally baked, 

of y gally 

ng is not a violation of Article 105 of the Constitution. Ibid, 

ed 7. The contract spoken of by Article 105 of the Constitution, the obligation 
of which the Legislature is prohibited from impairing, is a contract in 
existence at the time of the passage of the law. Ibid 

Tr §. The Auditor of Public Accounts has no authority, under the Act of the 

ot Legislature of 13th March, 1855, (sec. 9,) to appoint counsel to appear 
for the State in civil suits in the District Courts in New Orleans, or to 

le appear for the State in the Supreme Court in New Orleans. 

as Succession of Pletcher, 498. 

, 9. In the city of New Orleans the State is represented by the Attorney 
General, its highest law officer, who is required by law to keep his 

.: office there. Ibid. 

v- 10. It was the intention of the Legislature, in the above recited Act, to pro- 
vide for the collection of money due the State in parishes or in courts 

. where the State should be unprovided with an official representative. 

Ibid. 
' 11. Previous to the compromise of September, 1820, between the city and 


various claimants of the batture of the faubourg St. Mary, the levee fol- 
lowed the outer edge of Tchoupitoulas street, which was the original 
high road along the river bank, and lots for private occupation could not 
have been lawfully laid out upon the soil of Tchoupitoulas street. 
Remy v. Second Municipality, 500. 
12. The Act of the Legislature of the 21st of March, 1850, authorizing the 
city of New Orleans to lay out and establish lots upon the batture in 
front of the faubourg St. Mary, raised an interdict which the Legislature 
had imposed by the Act of March 8th, 1836, upon the private occupa- 
tion of the batture outside of New Levee street. Tbid. 


13. Until the Act of the Legislature of 3d of April, 1853, the corporation had 
| the excluive right to determine where and to what extent the riparian 
proprietors might take psssession of the batture. Ibid. 


14. The division of the batture outside of New Levee street as far as Front 
street, into streets and squares, was not an expropriation of the pro- 
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ORLEANS (Continued). ‘ t 
perty so far as the streets were concerned, of which the riparian pro. 
prietors had never been in possession. Thia, 


15. As it respects municipal corporations it has always been held that the 


law of the State creating them and conferring upon their officers a part 
of the sovereign authority as mandataries of the government is not , 
contract, and, as a consequence, that the Legislature may modify such 
Acts of incorporation at its pleasure. 

Layton v. New Orleans, 516, 


16. The Legislature had the power to abolish entirely the corporation of the 


former city of Lafayette, until it became incorporated in the city of 
New Orleans, and was finally protected as a part of the same by the 
Constitution of 1852. Tid. 


17. The Acts of the Legislature which, in consolidating the three muni¢. 


palities and the city of Lafayette under one government, directed that 
the debts of each, which were to be assessed by the city at large, should 
alternately be liquidated and paid by taxation of the inhabitants of the 
respective districts, in proportion to the burden which they imposed 
upon the new government by their respective debts, were not contracts, 
There was nothing to prevent the Legislature from changing its poliey 
and providing, as was done by the Act of 12th March, 1856, that the 
taxes should be equal and uniform within the entire limits of the city, 
The statute complained of is a literal compliance with the commands of 
the Constitution, and does not violate any contract or interfere with any 
vested right. 1 bid, 


°18. The city of New Orleans having voluntarily accepted a partnership with 


individuals in the profits to be derived from a market-house, cannot 
claim to be on a different footing as regards its social rights, at least in 
what regards the financial administration of the partnership property, 
from another partner. The peculiar quality of this corporation, clothed 
by the Constitution with many of the most important functions of 
government, does not take from the other party to the partnership the 
right to be consulted in matters which concerned the social interest. 
New Orleans v. Heirs of Guillotte, 818. 


See Damaces— Wilde v. New Orleans, 15. 
How v. New Orleana, 481. 


NEW TRIAL. 
1. Where a part of the testimony taken in the lower court has been lost, the 


case will be remanded for a new trial. Barrow v. Landry, 88. 


2. Where plaintiff applied for a new trial, on the ground that the introdue- 


tion of his letters and account sales, to prove facts specially pleaded, of 
which facts those letters and accounts were the best and most direct 
evidence, had taken him by surprise. Held: that the new trial was 
properly refused. Donnell v. Parrott, 690. 


NOTICE. 


See Recistry—Sheppard v. Leeds, 1. 
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INDEX. 


NOVATION. 
1, Novation will not be presumed. “It can only be established by an ex- 
press declaration to that effect by the creditor or by acts which are 
tantamount to such a declaration.” C. C. 2188. 
Smith v. Brown, 299. 

9, When the tutor gave his individual notes for the amount of an account 
rendered by an attorney-at-law for professional services in suits in which 
the interest of the minor were involved, held : that it was not a novation 
of the debt. Ibid. 

OFFICE AND OFFICER. 

1. The city cannot be held liable under a contract made by the Municipal 
officers in violation of law. Fox vy. New Orleans, 154. 

9, Anotary public cannot be allowed to increase his legal fees for those 
acts which he does in his official capacity, by testimony as to the value 
of extra services. . Hawford v. Adler, 241. 

For powers of Auditor to appoint counsel in New Orleans in certain cases, 
See New Or_eaxs—Succession of F letcher, 498 
See Pusiic Lanps—Lawrence v. Grout, 835. 
OFFSET. 
]. Compensation rests upon good faith. Vincent v. Gandolpho, 526. 


2, An assignee, for the purpose of distributing a fund which is the com- 
mon pledge of one’s creditors, cannot offset his own debt (the charac- 
ter and terms of which he does not disclose) against a portion of the 


common fund thus entrusted to him. Ibid. 
8. The fund is liable to attachment in his hands at the suit of the creditors 
of the assignor. Ibid. 


See COMPENSATION. 


OPPOSITION. 
See Practice—Romagosa v. Nodal, 341. 


Yale v. Hoopes, 460. 


OVERSEER. 
See Damaces—Miller v. Stewart, 170. 
See Contracts—Lambert v. King, 662. 
Perret vy. Sanchez, 687. 


PARENT AND CHILD. 


1. The legal presumption, that the husband of the mother is the father of all 
children conceived during the marriage, can only be rebutted in the 
mode and within the time prescribed by law. Dejol v. Johnson, 853. 

2, The right to disavow or repudiate a child born under the protection of the 
legal presumption, is peculiar to the father and can be exercised only by 
him or his heirs within a given time and in certain cases; and if the 
father renounces the right expressly or tacitly, it is extinguished and 
can never more be exercised by any one. I bid. 

8. The disavowal by the father must be made in a judicial proceeding, an 
action to which the child is a necessary party. If the father has never 
legally contested the’legitimacy of a child born in lawful wedlock, mere 
oral and ex parte declarations of the father, or his wife, or of the child 
whose claim is contested, touching the legitimacy, cannot be received as 
evidence. Ibid. 

See Practice--Greenwood v. New Orleans, 426. 
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PARTITION. . 


1. The Judge in decreeing a partition must direct the manner in which} 
shall be made. Harrell v. Harrell, 649, 


2. The partition spoken of by Art. 1449 C. C., applies only to partitions 
regular in form, as donations inter vivos or mortis causa, and not tog 
mere division of property without writing. Such divisions can only give 
rise to collations among the heirs, whenever a definitive partition jg 
made. This case remanded for such partition under the plaintiffs’ prayer 
for general relief. Lacour v. Lacour, 724, 


PARTNERSHIP. 


1. In an action for the liquidation of the affairs of a partnership, when on 
partner, the plaintiff, sets up a claim under express contract for compen. 
sation for extra services or labor, testimony is inadmissible to prove the 
value of the services of the other partner under a claim by reconvention 
on a guantum valebant. Hill y. Matta, 179, 


2. No partner is entitled, unless under a special agreement, to any compen. 
sation, commission or reward for his services while employed in the 
partnership business. Ibid. 


3. Where it does not appear to have been more the duty of one partner than 
another to collect debts due to the partnership, and the partner who u- 
dertakes to collect them has placed them in the hands of a competent 
attorney, and has acted in good faith, he ought not to be held respon 
sible for the negligent or irregular acts of such attorney (or other com- 
petent agent) although the suit was brought in the name of the indi- 
vidual partner instead of the names of the joint owners. * 

Aiken y. Ogilvie, 358. 


4. One who is clerk and also in partnership in a particular business with his 
employer, may, where his duties as clerk and partner are distinct, sue 
for his salary due him in the former capacity, without resorting to a suit 
for the settlement of the partnership transactions, 

Alexander vy. Alexander, 588. 


5. A sale made by two of three parties, of their interest in a commercial o- 
partnership, to the third partner, does not deprive the creditors of the 
partnership of their privilege upon such effects of the partnership as may 
be found in the succession of the latter partner, the vendee, at his death. 

Succession of Beer, 698. 


For seizure of partnership property to pay debt of individual partner, 
See Beauchamp v. Chacheré, 851. 


PAYMENT. 


1. A tender of payment by the creditor in order to exonerate him, must be 
followed by a consignment or deposit of the money or notes. C. C. 2163, 
2165; C. P. 405, 407, 412. Walker v. Brown, 266. 


PAYMENTS, IMPUTATION OF. 


See Account—Keane v Brandon, 20. 
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PLEADING. 

1, Where the plaintiff sued to recover the value of horses shipped on defend- 

ant’s boat, and alleged to have died of a disease contracted in con- 

’ sequence of the negligence and want of skill of those in charge of the 

boat in removing the horses from one part of the boat to another, under 

the general denial it is competent for the defendants to give in evidence 

all cireumstances going to relieve the act of removal, of the character of 

a tortious violation of the contract between the parties, by assigning a 
reasonable necessity for such removal. 

Elliot v. Steamboat James Robb, 12. 

9, The defendant, in his answer to a suit for money loaned to him, averred 
that the money was not loaned but given to him, partly in payment of 
an antecedent indebtedness, and partly as a remunerative donation for 
services rendered. Held: That this was not an admission that the de- 
fendant was ever indebted to the plaintiff, and that the burden of proof 
rested on the plaintiff to establish that the transaction was a loan. 

Rohrbacker v. Schilling, 17. 

$. In an action on a valued policy of insurance the plaintiff is not put on 

proof of interest in the object insured by a plea of the general issue. 
Kathman v. General Mutual Insurance Co., 35. 


4. When the shipper has insured the freight, unless there is a special denial 
in the answer that he paid the freight in advance the fact need not be 
proved. Ibid. 


5. The appointment of a tutor by a court of competent jurisdiction cannot 
be questioned collaterally ; such appointment must be avoided by a 
direct action, or in the mode pointed out by law. 


Martin v. Jones, 168. 


6. Asa general principle, a plan annexed to a petition should be used to 
explain anything that is ambiguous or unexplained in the petition, but 
it cannot control a written description of the metes and bounds of the 
land claimed in which there is nothing ambiguous. 

Remy v. Municipality No. Two, 500. 


7. The party who relies on an exception dilatory in its nature, although 
arising on the fuce of the proceeding, must specially plead his ex- 
ception and point out the particular defect upon which he relies. 

Scott v. Jackson, 640. 

8. In an action on a penal statute which must be strictly construed, it s 
necessary that the facts constituting the gravamen should be clearly 
and distinctly stated. New Orleans v. Gordon, 749. 


9. Compensation must be pleaded specially. Porche v. LeBlane, 778. 


10. In a suit to remove the father from the tutorship of his minor, on the 
ground of notoriously bad conduct, the party should allege particular 
facts of which the defendant was guilty, in order to enable the court to 
determine whether such facts constituted ‘“ notoriously bad conduct.” 

Edwards y. Morrow, 887. 

11. No cause of exclusion or removal from the tutorship is applicable to the 

father, except that of unfaithfulness of his administration and of notori- 

ously bad conduct. C. C. 826 Ibid. 
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POLICE JURY. i 
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1. The Legislature may constitutionally delegate to Police Juries ay 
to pass all such ordinances as they may deem necessary relative to roads 
and levees. Hunsicker v. Briscoe, 169, 

2. The Police Jury may, in order to avoid the expense of expropriation gf 
property, authorize the owners of the soil over which the road 
to keep up gates by which the right of way may be secured to th 
public with the least injury to the owner. Ibid. 

See ConstiruTion—Avery v. Police Jury, 554. 
PRACTICE. 


1. The plaintiff had filed -supplemental petition, after answer and regop. 
ventional demand by the defendant. A default was taken on the sup. 
plemental petition, which was afterwards confirmed ex parte upon the 
deposition of a witness examined under commission. The case did not 
stand fixed for trial at the time. Held: That such a proceeding was 
irregular and that no judgment should have been rendered on the sup. 
plemental petition, until the whole case had been regularly tried. 

Knight v. Knight, 59, 

2. The plaintiff in an action is not bound to set forth, and at the same time 
accompany by a specific denial, matters of defence which the defendant 
may urge in his own behalf. McRae vy. Purvis, 85, 

3. A bill of exceptions should be taken or reserved at the time the ruling of 
the Judge in the matter complained of was made. If not then reserved, 

4 the Judge cannot be compelled on a subsequent day to sign a bill of 
exceptions. State v. The Judge of the Second District Court, 118. 

4. When a motion is made to take the answers of parties to interrogatories 
for confessed, on the ground of their being evasive, the court must act 
on the motion, it cannot be referred to the jury to determine on the 
merits of the cause. Knox v. Thompson, 114. 


5. As a general rule, it is too late, after the evidence has been closed and the 
argument commenced, to allow new issues of fact to be made. The ples 
of payment, however, is highly favored. Courts always lean to the 
correction of an error that works injustice, and the strict rules of prac- 
tice may, with more propriety, be relaxed, when the parties litigant are 
not the original contracting parties. The rule relaxed under the facts 
of this case. Succession of Regan, 116. 

6. Judgment reversed where rendered on issue joined by defendant, a mar- 

ried woman, unauthorized by her husband or the court. 
Tillet v. Upton, 146. 

. The husband being sued with the wife, and both cited, the plaintiff might 

have made his judgment by default final on proving his demand, but it 
must appear from the record that such proof was made. Ibid. 


-~I 


8. The summary proceeding by rule can have place only ia those cases ex- 
pressly provided for by law. Sumner v. Dunbar, 182. 

9. In the case of respite, which differs essentially from a surrender, one cre- 
ditor cannot, by rule, contest a judgment and mortgage resulting from 
the recording of it, of another creditor. He must, for such purpose, 
resort to an ordinary action. Thid. 


12. T 


12. 1 


18. ' 


14. 


15. 


17. 


18, 
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PRACTICE ( Continued). 


10. The fees for services of an attorney at law, although he has acted under 
an appointment by the court, as tutor ad litem, for minors, cannot be 
recovered in a proceeding by rule, after the determination of the litiga- 
tion in which he has been employed. Nolan v. Taylor, 201. 


11, There was error in condemning the plaintiff to pay any of the costs of 
suit. The costs produced by the call in warranty should be borne by 
the defendant. Lacour vy. Watson, 214. 


12, There is no law authorizing the court to appoint a curator ad hoc to re- 
present the slaves of a testator in a suit brought by his forced heirs to 


annul the disposition of the will enfranchising them. 
Molaison v. Hébert, 232. 


12. When the defendant had no acknowledged domicil or residence in the 
parish in which he was sued, held, that the return of the Sheriff that 
he had left the copics of the petition and citation at defendant's place of 
residence in the parish, with a white person over the age of fourteen 
years, “residing at said residence,” was manifestly bad. 

‘ Flynn v. Rhodes, 239. 


18. The judgment rendered against the defendant after default thereupon, 
was null and void, as the defendant made no appearance in the cause. 
Ibid. 


14. As the plaintiff, previous to bringing his action to annul the judgment, 
made a tender of the amount for which his rights in the succession had 
been sold, and which had gone to the payment of his judgment debtor, 
it was not necessary to make him a party to the suit to annul the 
Sheriff’s sale. Dearmond v. Courtney, 251. 


15. The proper mode of seizing a debt existing in the form of a judgment, is 
a notification of seizure by the Sheriff to the judgment debtor. 
Monticon v. Mullen, 275. 


16. The husband has under his control personal actions to which his wife is 
entitled, but the joinder of the wife in the suit does not destroy the 
action. Barton v. Kavanaugh, 332. 


17. The remedy given to third persons by opposition is limited to the cases 
specified in the Code of Practice. Such third persons may, as in a 
separate action, obtain an injunction and arrest the seizure of the pro- 
perty he claims, but cannot assail the regularity of the plaintiff's 
proceeding against the defendant in the seizure. 

Romagosa v. Nodal, 341. 

18. An order rendered, but not entered at the time, may be entered nune pro 
tune in proper cases. Ferguson v. Millaudon, 348, 

19. Plaintiff sued originally upon a guantum meruit for materials furnished 
and work done in building a house, and afterwards, by an amendment 
admitted by the court, set up a written contract. (10 An. 61.) On 
the case being remanded, the defendants objected to the action being 
maintained against them, because they had not been put in default. 
Held ; That this case does not come within the rule relied on by defen- 
dants. Roper v. Magee et al., 409. 
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20. 


24. 


25. 


29 


30. 


31. 


When a party acknowledges service of a rule on him to set aside g j 
ment, and contests it on its merits, it has the effect of a waiver of al 
exceptions to the form of proceeding. May v. Ball, 416, 


. The father and mother, while their children are under their authority 
‘] 


may appear for them in court in any kind of civil suit in which 
may be interested. Greenwood v. New Orleans, 496, 


. The interest of the parents does not conflict with that of their 


on account of the usufructuary interest the parents have in the Property 
of their children. . Tid, 


- Interlocutory orders made in the progress of a cause have their effed 


without being signed by the Judge. 
State v. The Judge of the Fifth District Court, 456, 
A party intervening in an attachment suit and claiming a privilege on ty 
property attached, is bound to see that his intervention is properly pat 
at issue and brought to trial. Yale v. Hoopes, 460, 
When no default is taken and no issue joined on the petition in interye, 
tion, the plaintiff may proceed to render his judgment by defaul 
against the defendant final, without the cause being fixed for trial, 
Ibid. 


. The intervention falls with the decision of the main suit. Thid. 
. The proper mode of testing the rights of one claiming the vendor's priy- 


lege on property attached, is not by way of intervention but by thin 
opposition Ibid. 


. Granting leave to defendants who have been joined in an action for dam 


ages, to have separate trials, rests in the discretion of the Judge who 
tries the case. Clement v. Wafer, 599. 


. Plaintiff objected to defendants filing an amended answer. Held: That 


he was properly allowed to do so. The matters set up in it havings 

important bearing on the merits of the case. Ibid. 
A party who excepts to the proceedings in a cause in which he is inter 

ested, must show in his bill all the facts, not otherwise of record, neces 


sary to give the act complained of its erroneous complexion. 
State v. Jackson, 679. 
A bill of exceptions which does not state the grounds on which it is taken 
cannot be examined. Porche v. LeBlane, 778. 
See Actiox— Williams v. Close, 873. 
See Continvance—Jeter vy Heard,%. 
See Executors (Homologating tableau)—Succession of Minvielle, 72. 
See Action— Waldo v. Angomar, 74. 
See New Triat—Barrow v. Landry, 83. 
See Exrperts— Thompson v. Parrent, 183. 
See Courts—State vy. Wilson, 189. 
See Jury—State v. Lenares, 226. 
See Garnisnxe—Gaty v. Franklin Insurance Co., 272. 
See Provisionat Seizure—Roguest v. Steamer Clarke, 300. 
See Succession—Succession of Harrel, 387. 
See Jupicia Sate—Brown vy. Kendall, 347. 
See E.ections—Augustin v. Eggleston, 366. 
See Supreme Court—State v. Judge, &c., 405. 
State v. Kitty, 805. 
See Detivery Boxp—Brander vy. Bobo, 616. 
See Exsecurory Process—Jenkins v. Grigsby, 642. 
See Sate—Lesseps vy. Wicks, 739. 





a oy 
SA i 


mad 
ona 
a8 bd 
Wila O 
(taf 

od 

ou 


an 








INDEX. 


PRESCRIPTION. 
1, The universal legatec cannot set up the will of the testater ds a: just title 
» fo neannd make; it: the basis of: ithe pevectigflen of \tenoyears sc iinde 
spatosios 8.) YAvla u POTTA Le Tas » HOS Griffon v. Blane, 5. 
4, The prescription of one year, under Art. 3499 of the Civil Code, as to 
, workmen, laborers and servants,, only applies where the. employment 
jsvyeie pas . been by, the day or by the month ; it does not apply, fo. »claims for 
wt ‘the value of work done by the job, it of materials furnished for such. 
Reys et al. v. Riley, 19. 


4) Endorsements of partial payments in the handwriting of the holder of a 

written obligation, are not of themselves sufficient proof of an ititer 

ae ¢ -eruption of ‘prescription.: ‘They will, however, when other factmare shown 

ao). leading inevitably to the) conclusion thatitherbolder of theebligation 

made the endorsements before prescription was acquired,in favor of the 
debtor, and against his own interest. , Beatty | v. Clement, 82. 





eo 


Mi OCs 
i 4esThe heir who has permitted thirty years to si without haying done 


any act showing an intention to accept the succession is barred by pre- 
_— from me right as heir. C. 0. 1028. 
iad) O81 CS } 1ORAAF 803 lo Mag eAT ao 1 Sibeesdion of Wolters, 97. 


6. “A suit ‘bronght against the husband on hotes due’ by the ‘sdinitlunity, j in- 
 terrapts prescription as to the heirs of his deceased wife. C. C. 8517. 
er Succession of Regan, 116. 
wR Welt defendants ' title is not traced td a Sovereigti’ grant’ péssession in 
#8" 466d faith ‘under’ Successive” purchases from /privaté'veridots’ for more 
8 "han teh ‘yéats, will not constitute ‘a title’ by presériptitiy ‘Against one 
“5% Who claims under a patent from the Unit#d States, eaett" Within ten 
* years previous to the institution of the suit’ 
viisecilt ae vicaieetiaw: see, ete hast persona ‘aint 151. 
bit Hthebeence of any other evidencé;ofthe vem of the sctualséverance of 
“ the land/from'the-public domain, ‘the’ date: of the paterit -wrust be con- 
Sov.s" sidered'as the time!when’the severance took place! wot: ave Tdid. 
8 The burden of proof ‘fe&ts withthe party‘ pleading prés¢hiptidi to show 
affirmatively a’ state’ of facts ‘which will sustain the plea. Ibid. 
“6. When an attorney’ s'fee 18 cotttingent upon his success in collecting money 
mend '0 Hee Hig Ufiérit, the fee thot being’ ‘exigible until thé’ tiondy 18 ‘collected, 
acute ‘Prescriptibn ‘agaitist the attortiey’s’ demand des’ not Begin 'té run from 
a thie date’ of the Judgment he find’ Sbtathed for" his‘clferit."°* 


Z i ne "Mobgan ve Broién, 159. 
MAMiaossact ar 
AO. Although the action for a ‘reduction of the price of and ¢ on ‘the. ground of 


deficiency i in quantity be prescribed, it may nevertheless be set up as 


a means of defence against a demand for the price. 
eee ee Sota oy Ida 2) WANE Pate 160. 


i. ‘The acknowledgment of a debt by a ‘marriéd’woman in the presence of 
HINES Sap husband; avd'tacitly assented to by hin, will interruptprescription. 
G0 GI ROifeR 24 fo ni hoya £0 ta oie) sift ov “Onowtte vii Berett, 178. 


Yo ag 


12” The Statate #1859, whieh déctatés** that'thé piescription’6éf ali'éther open 
accounts, the prescription df Which’ is‘tén’' Pears) tinde?’ existing laws, 
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PRESCRIPTION (Continued). 
shall be prescribed by three years,” is not applicable to the case of, | 


18. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


INDEX. 


eT 


demand for balance of subscription to the capital stock of a 
New Orleans and Jackson Railroad Company v. Estlin, 18 


An inscription of a mortgage which is not renewed until after an inter) 
of ten years, ceases to have effect against any third person having w 
adverse interest. Succession of Flower, 216, 


The subsequent reinscription only gives its effect from the date of sud 
reinscription. Ibid. 


Prescription against the creditors of an insolvent is suspended by ¢ gy. 
render of his property, but the same principle is not applicable to gy. 
cessions whether solvent or insolvent. Ibid. 


The right of a mortgage creditor is lost by the failure to reinscribe withip 
ten years, altheugh before the ten years had expired the mortgagor had 
died. Ibid, 

When there has been fraud on the part of the vendor, and no proof thy 
he had any knowledge of the existence of a redhibitory vice in the slay 
sold, the redhibitory action is prescribed in one year from the sale, 

Riddle v. Kreinbiehl, 297. 
in an action to recover a part of the price unpaid,the vendor may set» 
the redhibitory vice as matter of defence, although more than a yearhsy 
elapsed since the sale. He cannot, however, by a reconventional & 


mand, after the lapse of one year, recover back the part of the prie 
which has been paid. T bid. 


The petition charged that the defendants had unwarrantably and illegally 
destroyed a certain railroad; that the iron and materials of the real 
were the petitioners property, and that the iron and materials wer 
kept from the petitioner by the defendants, and claimed the valued 
said materials. Held: That the action was one of damages for a tort 
and the prescription of one year applicable to it. 

Harper v. Municipality No. One, 346. 

Where several persons buy a tract of land, in the name of one of them 
selves, for the purpose of dividing it into lots and squares, and selling 
the same at a profit to be shared among them, the notes and assets, & 
well as the unsold lots, are subject to the action of partition, and a suit 
by one of the partners against the other, to compel him to account fer 
sales made by him, will not be barred by the prescription of ten years 

Aiken v. Ogilvie, 358. 

In assumpsit of a debt conditionally, prescription does not commence t# 

run until the condition is accomplished. Stewart v. Marston, 356. 


Prior to the Act of 1837 the office of curator of a vacant estate term 
nated in one year from the date of his appointment. The action to com 
pel the curator of a vacant estate to render his account seems to be of 
the nature of the action of mandate, and subject to the prescription of 
ten years from the expiration of his office. 


Wilson v. MeGreal, 35%. 





26. 


29. 
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PRESCRIPTION ( Continued). 


9g, The character the plaintiff has given to his action by his pleadings must 
determine the prescription applicable to it. Ibid. 

94, The Act of the Legislature of the 5th March, 1852, having fixed the pre- 

-  geription of the accounts of merchants and all other open accounts at 
three years, whereas the prescription was previously ten years, when 
more than one-third of the time required for the prescription under the 
former law had elapsed. Held: that the account sued on was pre- 
cribed after the lapse of two years (being two-thirds of the time re- 
quired under the new law) from the date of the promulgation of the 
statute to the institution of the suit. Tate v. Garland, 525. 


95. The Act of the Legislature of 1848 abolishes the distinction between resi- 
dents and absentees in matters of prescription. Ibid. 


96. There is no prescription of obligations of individuals for the security of 
stock subscribed and unpaid, so long as the liquidation of the company 
continues. Succession of Shropshire, 52'7. 


97. The claim of an agent against his principal for services in the selling of 
lands, is not embraced in the words “open accounts,” which, by the 
Statute of 1852, are prescribed against in three years. 

Cooper v. Harrison, 631. 


98. Ten years is the only prescription against such a demand. Ibid. 


99. A credit appearing on a note, will not interrupt prescription, unless it is 


shown where and by whom the payment was made. 
Maskell v. Pooley, 661. 


30, Where a judgment creditor seizes property on execution and a third op- 
ponent sets up a privilege on the thing seized, it is competent for the 
seizing creditor to plead prescription against the opponent, nor will the 
circumstance that the opponent, since the filing of his opposition, ob- 
tained a judgment on his claim in a different court, affect the seizing 
creditor’s right to make the plea. Ibid. 


3]. An action brought against the principal debtor, interrupts the prescrip- 
tion on the part of the surety. C. C. 8518. 
Ferguson v. Glaze, 667. 


$2. A nonsuit entered up against a party who does not appear when called in 
court, is not such an abandonment of the suit, as prevents it from in- 
terrupting prescription. '  Devaleourt v. Dillon, 672. 


88. No effect can be given to a plea of prescription where the boundaries are 
not established in a manner to show to what property the plea must be 
applied. Martin v. Breauz, 689. 


84. Under Art. C. C. 2720, which is held to apply to all persons except 
menial servants, the right of action of a pilot, who has been discharged 
“without any serious ground of complaint,” for his wages for the full 
term for which he was employed, accrues immediately upon his dis- 

charge, and the prescription of one year against his swit will commence 

when the right of action has accrued. Shoemaker v. Bryan, 697. 
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PRESCRIPTION (Continued). Abaritels ond thea op 


356‘An action to recover wages ‘ofthe officers, shilors and crews of -ships and 
‘+ = other vessels, is prescribed/in one-year, whether they: are employed by 
os »uitheseason.or-by:the months ah wi ic sini >Martinyy. Bryanie, 


"86." An action’ of debt upon’ d fudgmetit ferddrddin “dnothet” SHHY of thy | 


oa * Ctiidn, 18 a’ personal ddtior!! the’ prescription ‘of! which’ is! goverhed by 
a" He. 9508'0F thie Civil Code." elt 1 Deck! mirror 


“B?. Since’ the’ Act of March, 1848, (promulgated 4th “April; sid 
, ne absentees and 7 a -residents’ on the same footing with resident of the 
State, in relation to the laws’ of” prescription, ten’ years’ ‘Will Sifitice to 
enable a judgment debtor to prescribe against his creditor, though the 
', ¢ latter be a resident;of another-State, : ti sogiict ale Sos twill Od 
38, When a statutory change is made in regared to a particular term of pm. 
¥ y Seription,. the time anterior tothe promulgation of the change. is reckon. 
yaed agcording te the old law, and the subsequent time agcording to the 


new enactment. _ Lbdid. 
no Thirty years uninterrupted possession. is required to enable. a a) 
prescribe bey ond his title. tia od Gray v, Couvillon, 780, 


40. To sustain the pleavof prescription under Art. 849, C. C., it is necessary 
.« not only to show a possession of ten years, but also that this possession 
_.has been held by boundaries fixed according to a, common title, or 
ferent titles. Art. 829, and the following articles, prescribe, the 
of fixing boundaries, ‘and the Art. 849 must be considered in connec. 
tion with these. Tia. 


A, By the ae of workmen, laborers and servants for the payment of 
aie y their wages,” * which i is prescribed by one year under Art. 3499, C. ¢, 
» Sell meant only the, action, of such workmen, laborers and servants S against 
' pte their, immediate ‘employers who hire them by the day or by ithe month, 
and not the action of a contractor who undertakes a specific job, 
Setter v. Landry, 842. 


42. The action on the contract is not barred by one year, although the charge 
is made up partly of the items’for which they had"tb pay‘ ‘Wwoikinen and 
material men. T bid. 


43. 'The prescription applicable to a demand by the holder of a note is not 
applicable'to the demand of the surety ‘for re-inibursementt against his 
' printipal’ “The latter is a personal actidti ‘whith 'is batred Oily by ten 
years, Linton v. Wikoff, 878. 
TT See Sanz— Bennett v.. Bennet, 63. 7 , Tere e 
Templet v. Baker, 658. 
See Privuecek—Van Wickle v. Belle Gates, 270. 
See Taxes—State v. Winfree, 643 


thet 


'PRENCIPAT AND ‘AGENT! | | tea th ul ei " 


ijs 


4. “jn agent who has been instructed to insure, cannot take the risk upon 
re himself as insurer; he cannot, if he does, recover from his principal 
v “premiums for insurance, but 1 In case of loss he would be bou nd to in- 

‘demnify ‘his principal not as insurer but on the ground of having failed 
to comply with his instructions. Keane v. Brandon, 2. 
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PRINCIPAL AND AGENT (Continued), bt! ak Has datant -nl ar 


ji The defendasats ;were appointed a “Permanent Gommalseen’. ta wd a 
ot” scheme preposed at a publi¢ meeting, of the citizens of New; Orleans, of 
wy-soestablishing 4 railway acrosg: the Iathmus,of Tehuantepec; andin that 
capacity:contracted with the plaintiff: ..[t was held, that..the,bugden of 
proof, as to the,terms\of the contract, rested upon the plaintiff, and that 
fvxtochaold the! defendants liable, he must show that he contracted with 
viel ;them personally, or; that they misled: him: by.agsuming)to,aet fon, others 
waits peWithout sufficient authorityiey:) +) ds; 9 Lrastour vi Fallen, 25. 
aig.“ cases of this’ character, the: controlling quéstiow ‘is; whom didthe em- 
to ov pldyte trast’? fine urtifieeor deception was tsed’ it making'the con- 
fe) tfaét}ahd the employee knew the capacity i whielvhis'immediate em- 
ployer acted and looked to a special fund or'to-# projected company to 
reward him, he cannot ‘hold the honest agent personally liable. 
bay regione syne Ibid. 
4. Where the mandatary has made no agreement for a compensation for his 
, Services, and it cannot be inferred, either from the nature “of the em- 
alo rment or the relation of the’ parties, that itwa’ i Gdhtéinpilittion of 
rs “a ak parties that the mindatary’ should fective cdmpensativt*for his 
» ete maha 4 is ‘a case of a ‘gratuitous prdcutation, andthe Manditary is 
not entitled to compensation. Lafoiirché Nav.’ Co! v:Cottins} 119. 


5; ‘Phe defendants,‘ the factors of the plaintiff, effected insurance on their 
i#iale “stock of tobacco, and other merchandise, in four. different ipgyrange com- 
ineetq panies: Someef the insuraheeswere.for six months, others fgr,a year, 
joxtttt and at different rites. . The rate-of insurance was, equal.to one-eighth 
04 10 10f}one percent per-month, ; Tbe, plaintiff, in'the accounts rendered of 

we ‘sales of tobacco, was charged one-fourth;of, one ptr cent permonth for 

+«vainsurance. Held: That the defendants ; were not to be considered as 
od? « Plaintiff's. agents in the insurances they. had effected, but they. are to be 
ad? ye apnsidered as being, themselves the insurers of the Plaintiff, at the rate 
»; Of,.one-fourth.of one per cent per month, and as having re-] -ingured at 
yea. the,best terms they could obtain in the different insurance offices i in the 
mature: 14K es te Hi taper ance tp anal er Ne Tate, 160. 
be) Dhe:plaintiff’s tobaceo morn ibrar Wak by pate the defendants, are not 
#99 entitled | to. charge commissions on sales not: actually made. ... [heir lia- 
iay wugbility toi the plaintiff. is thatof,imsurere: po ay) veel Oid. 

7. The commissioners 6f*the Me Doriegh) edtate-are'the mandataries of the 
cities of New Orleahs and Baltimore, and derive no power from the will 
* of "the testator. ‘(Bee case of Society for relief foe ~~ v. New 
* OFleains tind Battimore, 12 An 62)!" 


as 


onc tepseapadteade 4 °°" Neo Orléths've Steceassion - MeBumogh. 240. 
€' The dofimissionéts ‘and agents cannot stand in judgment forrthe cities 
"without the authorization of the latter. m Seauis Did. 


a Persons owning or chartering a steamiboat, are botinll by 'theedts of the 
"Captain employ ed ‘by them in’ * mitters appertaining ‘to ‘the: regular 
_, business of the boat. é. Ht Mackey v! Dé Blane, 377. 


10. ‘So also a planter for engagements entered’ into’ for “him “by His“overseer 
acting strictly in the line of his employment. I bid. 


A ~ ia 
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PRINCIPAL AND AGENT (Continued). 
11. A, being indebted to B, deposits in his hands, merchandize to be 


and the proceeds to be applied to the extinguishment of the debt, This 
constitutes a contract of mandate between A and B, which obliges the 
former to reimburse the latter, whatever necessary and useful eXpenses 
have been incurred in fulfilling the object of the mandate. 


Devalcourt v. Dillon, 679, 


12. Brokers may extend their responsibility beyond its limitations as fixed by 


Art. 2987 C. C., by assuming to themselves other functions than those 
imposed upon them by law and usage. Where such an agent has dis. 
obeyed instructions, he cannot rely upon a ratification of his acts by his 
principal, without showing that they were ratified after a disclosure gf 
all the material facts. Soudieu v. Faurés, 746, 


See Atracament—Bullitt v. Walker, 276. 
See Arrorney-at-Law—Morel vy. New Orleans, 485. 
See Usurr—Gilly v. Berlin, 723. 


PRINCIPAL AND SURETY. 


1. 


bo 


The seizure of property by the Sheriff under a writ of fieri facias, and 
his subsequent carelessness or neglect by which the benefit of the 
seizure is lost to the seizing creditor, in consequence of the destruction 
of the property seized, furnishes no ground to the sureties on an ap 
peal bond, to resist the payment of the judgment. 

Grieff v. Steamboat Stacy, 8. 


. The Sheriff, in such a case, may, by his neglect, become responsible to 


the defendant whose property was lost by his neglect, or to the plain. 
tiff whose debt he has jeopardized; but the sureties on the appeal 
bond would only be subrogated to the defendant’s rights on payment of 
the judgment, and not until then could they exercise any right of aec- 
tion against the Sheriff. Ibid. 


. Parties admitted to bail under bond, are, as it were, transferred from the 


custody of the Sheriff to the friendly custody of the sureties in the 
bond, who may at any time surrender the accused in discharge of the 
bond. State v. Lazarre, 166. 


. When the liability of the surety had been fixed by the same judgment 


in which the principal was condemned, held, that an agreement under 
which, without the formality of a Sheriff’s sale, a twelve months’ bond 
was given by the principal, to recover the debt and costs, as if the pro 
perty seized had been adjudicated on a second crying for that amount, 
did not have the effect of releasing the surety. 

Hardesty v. Sturges, 281. 


_ A contract with the surety of a creditor to indemnify the surety against 


the consequences of his suretyship is, in its nature, a contract of per 
sonal warranty, recognized by Articles 378 and 379 of the Codeof 
Practice. Keane v. Goldsmith, 560. 
A right of action against one who has come under such obligation, a 
crues to the surety as soon as he has been condemned by a final judg- 
ment to pay the creditor, and it is not necessary that he should have 
paid the judgment to entitle him to proceed against one who was thus 
bound to indemnify him. Tbid. 
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INDEX. 


} PRINCIPAL AND SURETY (Continued). 


7, Sureties on an appeal bond sought to relieve themselves from liability, on 
the ground that proper diligence was not used to make the money out 
of the principal debtor. Held: That it does not appear that by any 
act or even neglect of the creditor, a subrogation to his rights, mort- 
gages and privileges, can no longer be exercised in favor of the sure- 
ties, and they are therefore bound. Rawlins v. Barham, 630. 


8, Three persons signed a bond for the appearance of D., charged with an 
assault with a dangerous weapon. Two of the sureties delivered D. in 
compliance with their obligation under the bond. JD. escaped, after the 
delivery, and the State sought to hold defendant, the other surety, lia- 
ble. Held: When one, of several sureties, on a single bond, avails 
himself of the privilege of surrendering the prisoner, it must be pre- 
sumed to be done in the interest of his co-sureties, as well as of him- 
self, and it absolves all, if it absolves one. State v. Doyal, 653. 


9. Non constat that the endorser of a promissory note against whom a soli- 
dary judgment has been obtained with the maker, was a mere surety 
for the latter. Manice v. Duncan, 715. 


10. Suffering a sale to be postponed, after a seizure under execution, is not 
per se a prolongation of the term of payment to the judgment debtor, 
when the sale takes place sooner than it could have been forced in the 
usual course of legal proceedings. Nor will a mere waiver of forms 
and delays in the sale under execution discharge the co-debtor, where 
no resulting injury is shown. Where an execution has been returned, 
it will be presumed, in the absence of proof to the contrary, that it was 
ordered to be returned for sufficient reasons. A mere failure to exe- 
cute the judgment will no more release the co-debtor than a forbearance 
to sue would have discharged the endorser. Ibid. 

See Acrion—State vy. McDonnell, 741. 


PRIVILEGE. 


1, Payments made by a factor of debts due by his principal, are consitlered 
as money advanced by the factor and without a subrogation to the 
rights of the creditor, the factor cannot claim any privilege arising from 
the nature of the debts thus paid. Shaw v. Knoz, 41. 


2. The terms “ necessary supplies” furnished to a plantation, include such 
supplies only as are essential to the subsistence and management of the 
plantation. Ibid. 


8. Factors who have furnished supplies to a plantation, as regards creditors 
having an equal privilege with themselves, can only claim a ratable 
proportion of the proceeds of the whole crop. Ibid. 


4. As between the parties to a building contract, the privilege of the builder 
may exist without registry. Thompson v. Parrent, 183. 

5. No privilege, as to third persons, exists in favor of the vendor of an en- 
gine and gearing for a sugar mill, if he permits it to be attached to a 
plantation, without having enregistered the contract of sale. 

Gary v. Burguieres, 227. 
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INDEX. 
PRIVILEGE, (Continued). 


6. The vendor’s privilege on thovables ‘can “only be exervised® white fa, 
““pfovdblés ‘rehnain in! the: posséssion of-the purchaser op where'the yep, 
‘it (9 dr clainis & preferéhce on tite agicew over’ the mers ‘creditors of the pur. 
» ielseri! $2 fou gg0n Nas “Powe 300s a4 
- “ A privilége on a Stéamboat for damages, edused 0. -délivery OF frej 
4s 'lost at thé dxpiration of sixty’ days ‘Hour the! date of the default ang 
consequent liability. After that time elapses, a sequestration will ng 
ite yp Vieee 55 1 4 - _ Van, Wicklev, Steamer Belle, Gates, 270, 
a 8. "thé ‘fatnishers of of tbs to the boat’ s'éréw- tire Hot fitHishens of “my. 
is Nenana the om of Att. 983, No.3 of ‘the Code Gf Praatiee. 
eu. i SEs Bt Rogueat v2 Stéamer Be C1C lari, 300; 


7 


. The landlord has a priv ilege upon, the, property of the de fendant not yet 
remov ed from the leased premises. His priv rilege i is continued 1D fore 
by the order of the court Vsivesting the Sheriff to retain’ iti “ths hand 
thé proceeds of the property seized. ‘New Orleans v. Vaught, 339, 


“10. The keeper of a liv ety stable has tio privilege by iaw apr catiages and 
‘horses’ kept i in his stable. aero ¥. Hubb, 418, 


4, When the, vender of a carriage conyenanted with his vendor, not to sell 
nt tei to the ‘prejudice, of his vendor's, right, and. a subsequent, _purchaser 
dtc | ‘assumed the, pay ment of the price. ‘and received Possession. from the 

oe original vendor—field ; That the vendors privilege still existed. 

AW .1daie + ar} ww avalon beg 

Th The privilege. onze | be, oes 9184 of, the Cede to: furnishers;of neces 
‘aw: :fary-supplies fo a plantation, does not, extend, to..a crap eptirely cult 

vated and. gathered after the supplies, were farrighes, )80 as,fo take ef. 
.. fect after the plantation hasbeen sold... (as abut a 

1a wit MaDutehan. Ns Wilkinson, 483, 
18. The privilege under that Article ‘‘on the product of the last crop and th 
crop at present in the ground,” must be confined to the crop cultivated, 
Pe: or being gathered and taken off at the time the*stpphies ‘wer 
of “fartiished, it cahriot be extended taothe’ aap Pricer goe age 

{gold wit the’ plaritation ‘to @ third: party. 3 a .anun en Tdi 


‘14. “The limitation of sixty days does not apply . ‘the ‘case of a privilege of 
a vendor of coal furnished to a steamboat when the coal ‘had ‘ever bee 
Nol3 UiGeSeived On ‘the’ Boat, but was ‘piled uj of the-bank! of the-rivdr. 


Succession’ Brotleri&, 521. 


- 10. ‘The privilege of the vendor of the engine, boilers and machinery of a 

setae ‘vessel, which form ‘a component part thereof, is’ ‘d' privilege’ tinder Ant 

3204 of the Code, and is Tost in i thie sixty’ dys after" the eee 
furnished. » Ibid. 


 Xodgment' sbtained by the furnisher of sath ‘rhatéridls; with’ lien and 


privilege, is hot binding upon other .ereditors:who were nobviparties & 
ithe: judgments wa rae 9 sivaga Tie 


to 
s& 


17. A pledge!hs well as" a mortguiée, nay ‘be made to secure “atviobligation 
not’ yet risen into existence Wolf v. Wolf, 5%. 
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PRIVILEGE (Continued). 

18. Privileges must be regulated by the law of the forum, and none can be 
claimed except such as are granted in the Civil Code, Art. 3152, and 
statutes amendatory thereof. Swasey v. Montgomery, 800. 


See AtracumMent—McGregor v Barker, 289. 
See Practice— Yale v. Hoopes, 460. 
See Partnersuip—Succession of Beer, 698. 


PROVISIONAL SEIZURE. 


1. The writ of provisional seizure cannot be sued out without a bond being 
_given by the plaintiffs, except m the cases expressly enumerated in the 
Code of Practice. Roquest v. Steamer Clarke, 300. 


puUBLIC LANDS. 


1. Plaintiffs’ claim to 574 63-100 arpens of land was confirmed by Act of 
Congress of 28th February, 1823. He claimed 574 63-100 aeres, and in 
1849 his claim was surveyed as containing this latter quantity, and the 
survey approved. Held: That the plaintiffs’ title to the whole 574 63-100 
acres would no doubt be good against third persons, and against any one 
not claiming under the United States Government ; but that it is not so 
as against a purchaser from the Government, whose patent must pre- 
vail against a mere survey without title. Hébert v. Woods, 211. 


Asale of a preémption right acquired under the Act of Congress of 1841, 
made prior to the issuing of a patent, is null and void. 
Arbour v. Nettles, 217. 


The distinction between a transfer of the right of preémption and a trans- 
fer of the occupancy and improvement upon which the right of 
preémption is based, commented on, and declared not applicable to this 
case: Ibid. 

4: It is only the possessor in good faith, believing himself to be the owner, 

who can recover from the true owner the value of ameliorations insepa- 

rable in their nature from the soil. Gibson v. Hutchins, 545. 


ts 
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. Although a settler upon public lands who hopes to obtain a title under 
the preémption laws is not a trespasser, he has no claim against a 
patentee of the Government for the ameliorations made upon the land 
of which he has had the use. He has no claim against the Government 
for the value of the improvements made, and the assignee of the Govern- 
ment takes the land free from any liability. Ibid. 

6. A mere settler, even with the hope of preémption, until he actually makes 
his eritry, has no title, and improvements made by him on public land 
are presumed to be for his own benefit and at his own risk. Ibid. 

7. The Surveyor General of the United States for the State is the proper 
person to certify the township maps. Lawrence v. Grout, 835. 

8. The reservation in the Act of Congress of March 2d, 1849, which devotes 

a part of the swamp lands to the State, of lands which are “ claimed or 

held by individuals,” does not apply to persons who claim or hold lands 


without a sufficient basis for perfecting a title thereto. I bid. 
9. No claim can be enforced for improvements made on land while the title 
is in the sovereign. Ibid. 
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RAILROADS. 


See CORPORATIONS. Rel 
} 10. 
RECEIVER. | 
1, What the parties might do by a power of attorney, the court may, when 
their interest require and the parties are properly before the 
order to be done. Helme v. Littlejohn, 298, 
2. A receiver may be appointed by the court, notwithstanding the death of 
one partner and the appointment of an executor to administer his ¢ 11 
tate. Ibid. : 
3. The decree of the court appointing a receiver to collect the partnership 
assets is itself sufficient authority to him to institute a suit againsts 
debtor of the partnership. The transcript of the proceedings in th 
suit in which he received his appointment need not be produced. 
Ibid. 
REDHIBITORY ACTION, ; 
1. When, at a public sale, the Deputy Sheriff proclaimed the negro sold to 7 
be unsound. the redhibitory action cannot be maintained by the pur 
chaser on account of any latent defects, and parol evidence is admissible RE 
to prove such a declaration. Phipps v. Berger, 1M. 
2. The redhibitory action cannot be maintained when the purchaser ofa 
slave permitted many months to elapse, after the first development of 
disease, without resorting to medical aid. 
Williams v. Talbot, 407. 
8. An action of redhibition to set aside the sale of a slave on the ground 
that the slave had so little mind or sense as to be utterly worthless 
cannot be maintained. Me Cay v. Chambliss, 412. 
4. Such a case falls within the Article 2497 of the Code as a defect appar. 
ent to any ordinary observer. I bid. 
5. Where the disease of which a slave died manifested itself within three 
days after the sale, but death was caused by a relapse not attributable 
to negligence on the part of the purchaser, He/d, that the sale should be 
avoided. Cornish vy. Shelton, 415. R 
Gi. The presumption of the existence of a disease at the time of the sale, 





from its manifestation within three days after the day of the sale, may 
be rebutted by evidence. Tid. 


When the death of a slave is necessarily connected with and a direet se 
quence of the vice of character, it can then be no more regarded asa 
fortuitous event than a death which results from a vice of body. 

Riggin v. Kendig, 451. 
8. /feld: That value of a slave could be recovered where the slave wasa 
notorious runaway, and died of a disease contracted while a runaway, 
and which was a consequence of exposure in the woods and eating of i- 
digestible food. I bid. 

9. In the absence of a special warranty against a particular redhibitory vite, 

the knowledge of its existence on the part of the vendce at the time of 

the sale, although nothing was said on the subject, will protect the ver 





dor from liability. Ediards v. Glassen, 586. 

















INDEX. 
REDHIBITORY ACTION ( Continued). 


10. The knowledge of the existence of a disease ina slave by the buyer, 
which would deprive him of his action to rescind the sale for a redhibi- 
tory vice, must be clearly established. It will not be sufficient to prove 
merely, that there was some conversation about the health of the slave, 
although the vendee may have said “ he knew all about the slave.” 

Girod v. Belknap, 791. 


11. The redhibitory action cannot be maintained by the purchaser of a slave 
at auction where it appears that he was told by the auctioneer in an- 
swer to his own question, that the sale was made without any guarantee 
except of title, and that for a considerable time before he gave his notes 
in compliance with the adjudication he was aware of the extent, if any, 
to which the value of the slave was impaired by the alleged malady. 

Rochel vy. Berwick, 847. 


12. From this a waiver of any objection to the purchase on the ground of un- 
soundness will be inferred. Ibid. 


REGISTRY. 

1. The registry of a draft on the owner of a saw-mill expressed on its face 
to be for the value of machinery furnished for the saw-mill, but which 
was not accepted at the time of its registry, is not a registry under Art. 
3239 of the Civil Code against the owner which will affect the property 
in the hands of an innocent purchaser, although the machinery may 
have increased the value of the immovable by having become a part of 
it. Shepherd v. Leeds, 1. 

2. The mere trespasser who is defendant in a petitory action, cannot de- 
feat a prima facie title made out by the plaintiff on the ground of the 
non-registry of such title. Coucy v. Cummings, 748. 


3. The registry may be made at any time and it does not concern a trespas- 
ser that it should be made at all. Ibid. 


See Mortaacs—Porche v. Le Blanc, 778. 
RES JUDICATA. 
1, If proper parties join issue upon questions either of law or fact, before a 


competent court, they must abide by the decision. 
Trescott v. Lewis, 197. 


2, The form of procedure, by a rule instead of an injunction, to arrest an 
execution, having been resorted to without objection, and a decision 
rendered thereon after issue joined on the merits—Held: That the de- 
fendant in execution, by whom the rule was taken, could not afterwards 
renew the litigation by resorting to an injunction. Lbdid. 

8. The judgment discharging the rule was precisely equivalent to a judg- 
ment dissolving an injunction, in lieu of which the rule was taken. 


Tbid. 


4. Such judgment, if not appealed from within the legal delay, would have 
the finality requisite to sustain the plea of res judicata, and although 
the time for appealing from it may not have elapsed, it precludes any 

further action of the court on the matters set up on the rule. Jbid. 
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RES JUDICATA (Continued). 


5. A judgment homologating the assessment for expense of opening 4 street, 
voluntarily executed, has the force of the thing adjudged. 
Jamison v. City of New Orleans, 34g, 
§. A decree pronounced by a competent tribunal, with the Proper parties 
before it, although rendered by consent, being followed by its immediate 
execution, is a judgment capable of acquiring the force of the thj 
adjudged, and will produce that effect if no appeal be taken from it, nor 
action of rescission or nullity instituted within the period allowed 
law, Greenwood v. New Orleans, 426, 
7. The creditors of the succession of W. opposed the homoiogation of th 
administrator’s account on several grounds, the principal one of whic 
was, that the administrator had not enjoined an order of seizure ang 
sale of a large portion of the property, when the claim on which itis 
sued was tainted with usury. Held; That W. in his lifetime had 
resisted the claim un that plea, which had been decided adversely to him, 
and that it would not have been proper for the administrator again tp 
set up the same defence. Succession of Wilson, 591, 


8, Where the defendant, in an injunction suit prays, in his answer, for dam. 
ages against the principal and sureties, and the judgment dissolving the 
injunction is silent on the subject of damages, it is equivalent toar. 
jection of the claim for damages, and the judgment is res judicata be 
tween the parties. Rice v. Garrett, 755. 


9. Where in a suit to enjoin a seizure of property as illegal and to recover 
damages, the judgment maintaining the injunction is silent as to dam- 
ages, it is equivalent to a rejection of the claim for damages, and will 
sustain the plea of es judicata in a subsequent suit for damages. 

Spencer v. Banister, 766. 


10. Where a rule to inflict on a syndic the penalty for not keeping a bank 
book, &c., &c., has been passed upon by the court in homologating the 
syndic’s account, a second rule, on the same grounds, cannot be taken, 
unless the right was reserved in the dismissal of the first rule. 

Stadeker v. His Creditors, 817. 

11. Nor can the debtor take the rule on the pretence that he is the trans 
ferree of claims of creditors unless he has been legally subrogated to 
those claims. Ibid. 


See Execvtors—Succession of Anderson, 95. 
Bee Tutons—forche v. Ledowsn, 350. 
RESPITE. 


See InsoLvent Procesptnas. 
ROADS, LEVEES, &c. 

1. The Act passed February 7th, 1829, relative to roads and levees, estal- 
lishing a highway on the banks of bayous, &c., &c., does not apply 
those streams or bayous running through a high country, not subject 
to overflow, end when the roads are made directly across the country 
and not along the winding of the stream. Lyons v. Hinckley, 656. 


RULE. 


See Praciice—Sumner v. Dunbar, 182. 
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SALE. 

1. It is not necessary that the executor should make a tender of a transfer to 
the purchaser at public sale, in order to put the latter in default. 

Harris v. Harris, 10. 

9, Where real property is sold by written title, it is to the written will of the 
parties at the time of the sale that we must refer, to ascertain the object 
sold; we are not permitted to defeat the plain and ordinary meaning of 
their language by theories deduced from a presumed inadequacy of price 
or a comparison of the business talents of the vendor and vendee, even 
supposing such matters to be properly in evidence. 

Delogny v. David, 30. 

§, Where a particular claim comes precisely within the written description 
of the object sold, the vendor is estopped by the very distinct terms of 
his act of sale from saying he never meant to sell that claim, and the 
writing is conclusive upon the parties unless impeached for fraud. 

Ibid. 

4, Where, from the relation of the parties, as deduced from the answers to 
interrogatories, it is manifest that although both parties expected that 
the preliminary arrangements for a sale would be carried out, yet neither 
of them considered a sale had been concluded unaccompanied with con- 
ditions, a sale is not established. Knox v. Thompson, 114. 

5. When a patent from the United States issued to the assignees of parties 
who had purchased a tract of land from the United States, and obtained 
the Receiver’s receipt for the same, the title will not be invalidated on 
the ground that the act of transfer from the original purchaser from the 
United States to the patentees expressed that it was made for value 

ill received, without mentioning the price. Helluin v. Minor, 124. 

6. The assignment was executed in the form recommended by the Land De- 
partment of the United States, and the patentee is the holder of the legal 
title. Ibid. 

nk . Ina sale of a family of slaves, the avoidance of the sale as to one child 

he affords no reason for avoiding the whole sale. 

en, Montan v. Whitley, 175. 

8 The sale of a right of preémption acquired under the Act of Congress of 
the 4th of September, 1841, is null and void. Penn v. Ott, 233. 

18+ 9. The purchaser of property at a succession sale delivered to the notary who 

to was to prepare the act of sale and mortgage the cash instalment of the 

price, and also left with him the notes that were to be given in compliance 
with the terms of the adjudication. The executor of the estate afterwards 
asked the notary to give him $50 of the money on account to pay a bill, 
which the notary did. The notary afterwards absconded with the balance 
of the money. Held: That the loss should be borne by the purchaser. 
Succession of O Keefe, 246. 
10, In order to make a valid tender the money must be placed in the power of 
the adverse party. If paid into court, it must be with the intention on 
the part of the debtor that the creditor shall be at liberty to take it out 
of court. If deposited with the notary, as the agent of both parties, it 
must be with the consent that the creditor shall be at liberty to with- 
draw it if he sees fit, otherwise the money is at the risk of the debtor. 
T bid. 
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SALE (Continued). 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


The money and notes could only have been placed at the risk of the gue 
cession or executor by a formal putting in default, or by a deposit for the 
benefit of the succession with the express or implied consent of the 
executor. hid, 


Although the entire interest of a co-heir in a succession fallen to him may 
be seized and sold under execution at the instance of a creditor of th 
heir, the Sheriff is not dispensed from the necessity of seeing that, 
description of the property seized be given in as accurate a manner y 
the nature of the case will allow, so that bidders may know What they 
are bidding fur, and the property of the debtor may not be unnecesy 
rily sacrificed. Dearmond v. Courtney, %i, 


When the proportion of the heir's interest in the succession was not given 
either in the return of the Sheriff or the advertisement of the sale, and 
it did not appear how many heirs there were, nor of what property the 
succession consisted, nor what was the amount of the inventory, the sale 
was properly declared illegal and void. Thia. 


The adjudication to the husband of property as held in common with the 


minor children, when such property was in fact the paraphernal property 
of the deceased wife, does not divest the children of their title. 


Bennett v. Bennett, 953, 


Nor is such a title sufficient to form the basis of prescription under Artide 
3444 of the Civil Code. Ibid. 


A title to real estate does not pass by the adjudication of an auctioneer, 
unless he was authorized in writing to make the sale, 
Cronan v. Succession of Mc Donogh, 269. 


Where a charge of false packing is made, in reference to cotton of various 
planters, in different sections of the country, under circumstances rer 
dering the charge improbable, and the plaintiff urges a reclamation 
against the tactor who sold him the cotton in lots, and without any par 
ticular representations as to quality, the cotton having been sampled by 
the seller and re-sampled by the purchaser, the latter must furnish elear, 
consistent and cogent proof to enable him to recover. Nor is it sufficient 
for the plaintiff to show that the cotton, or a portion of it, was mized; 
it must also be proved that it was mixed to the prejudice of the buyer 
and be made legally certain that the cotton was inferior to the samples 
by which it was sold. An unreasonable custom will not be enforced 
But whether the cotton was fraudulently packed of mixed qualities, # 
was mixed by carelessness or accident, if it was inferior to the samples 
by which it was sold, the buyer is entitled to relief, provided it was® 
packed that its defects could not have been discovered on simple inspee 
tion. Mure v. Donnell, 368. 


18. The sampling of the cotton by plaintiff’s brokers in Liverpool, and want 


of correspondence between the cotton he sold there and his sample 
taken there, cannot affect the defendant. The contract sued on, having 
heen made here, must be governed by our laws. Thid. 
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SALE (Continued). 
19. 


INDEX, 


Although there can be no sale without a price in money, it does not 
necessarily follow that the act is void because it wants this requisite of 
asale; if there be no just cause for declaring it null, it may exist in 
another form as an exchange, a donation or a pledge. 

Wolf v. Wolf, 529. 

The vendor himself is not permitted to question the sale he has made, un- 
less he has reserved a counter-letter, or relies on the answers of his 
adversary to interrogatories on facts and articles. I bid. 


_ Neither can any third party question the same without showing not only 


that it is simulated or fraudulent, but that it is also injurious to such 
third person who complains of it. Tbid. 
There is nothing immoral in using the contract of sale as security for 
money advanced or to be advanced. Ibid. 
The title of owner, under such a contract, must necessarily embrace that 
of pledge, and enable a party clothed with the legal title to protect him- 
self for advances, on the expectation of which the sale was made. 


I bid. 


_ Under the Code of 1825 the purchaser, in case of eviction, can recover frem 


his vendor only such increase in the value of the property as the parties 
had in contemplation at the time of the sale. Weber v. Coussy, 534. 
The right of an heir to an inheritance is not a litigious right within the 
meaning of Article 2630 of the Civil Code. Such a right may be sold. 
C. C. 2426. Grayson v. Sanford, 646. 


. The exclusion of warranty in an act of sale is not evidence of bad faith on 


the part of the purchaser. But where the vendee in an act of sale de- 
clares that he is acquainted with the title, and when it is exhibited, the 
title appears defective, there is made out against the purchaser a prima 
Jacie case of the want of that good faith necessary in order to prescribe. 
Templet v. Baker, 658. 


. The unpaid vendor of a slave sold by private act unrecorded, may enforce 
I ; } 


the iniplied dissolving condition against his vendee, to the prejudice of 
the mortgage creditor of the latter. Johnson v. Bloodworth, 699. 

The signature of the vendee to an act of sale sous seing privé, is not neces- 
sary under the provisions of our Civil Code, which does not contain the 
Article 1325 of the Code Napoleon. Under our law a sale of movables 
may be made by parol; but if the vendor chooses to make the sale in 
writing, his signature to the act is good proof against him, although 
without the signature of the vendee. The expression of Art. 2239 of the 
Civil Code, “ between those who have subscribed it,” is synonymous with 
against those who have subscribed it. A party against whom an act 
under private signature is offered must cither acknowledge or deny his 
signature. The burthen of proof of a simulation is thrown on the defen- 
dant who alleges it. A special plea always controls, so far as it goes, 
the general issue. A party is not allowed to vary or destroy his own 
voluntary written agreement, by any thing short of written evidence, 
which includes answers to interrogatories on facts and articles. 


Lease ps v. Wicks, 739. 
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SALE (Continued). 


29. Where a sale is made with the right of redemption, the right must , 
exercised within the time agreed on, otherwise the purchaser become, 
irrevocably possessed of the thing sold. C. C. 2548. 
Bair v. Abrama, 73, 
See Reaistry—Shepherd v. Leeds, 1. 
See Succession— Harris v. Harris, 10. 
See Lrticious Ricut—Lackey v. Tiffin, 53. 
See Mixors—Succession of Morgan, 158. 
See Pustic Laxps—Arbour v. Nettles, 217. 
See Privitece—Powers v. Hubbell, 418. 
See Evipence—Martin vy Drumm, 494. 
Bair vy. Abrama, 758. 


SALE JUDICIAL. 


1. When the plaintiff in a suit for a partition sets up title to an undivided 
half of property in defendant’s possession, claiming to have derived tit 
thereto under a Marshall's sale, the defendant not claiming title to th. 
interest of the seized debtor in the object thus sold, cannot contest the 
validity of the Marshal’s sale for the want of formalities which were ip. 
tended by law for the protection of the judgment debtor alone. 
Oakey v. Aiken, 11. 


2. When neither the judgment debtor nor any third party claims an ad 
verse interest in property thus sold, the want of an appraisement of 
the property is not such an informality as will avoid the sale. 

I bid. 

The Sheriff’s return that property sold by him was duly appraisedis 
sufficient in the absence of any rebutting evidence. 

Waddell v. Judson, 13. 

. The assignee of a bank mortgage which, by the charter, is not affected 

by a succession sale, has the same right as the assignor to disregard 

such sale. Beatty v. Clement, 82. 


. Where property is offered for sale by the Sheriff under a writ of fi. fa, 
on a credit, and the person to whom it is adjudicated does not offer such 
sureties as the Sheriff is willing to accept, nor take any proceedings 
against the Sheriff to force him to accept the sureties offered, the adju- 
dication does not of itself confer a title. The regular course for the 
Sheriff in such a case is to offer the property again for sale immediately 
under the same writ, but if it is afterwards regularly sold by the Sheriff 
under the seizure of another creditor, the purchaser acquires 4 valid 


title. New Orleans v. Pellerin, 92. 


6. Where, to enforce a mortgage containing the pact de non alienando pre 


perty had been sold under an order of seizure and sale, prosecuted con 
tradictorily with the third possessor, who was an absentee, by the ap 
pointment of a curator ad hoc, and when the order of sale, and all the 
proceedings under it, were subsequently homologated by a monition; 
Held: That the judgment could not be collaterally attacked by one 
claiming to have derived his title subsequently from such third po 
sessor. Laforest v. Barrow, 148. 
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| SALE JUDICIAL (Continued). 
1, The purchaser in possession under such a sale cannot be disturbed in his 
title, on the ground of irregularities and defects in the executory pro- 






me ceedings, from which the parties in interest might at the time have been 
relieved by appeal. . Thid. 
: g. The vagueness and uncertainty in the description of the property in the 


act of mortgage will not be permitted to operate to the injury of a pur- 
chaser in good faith who went into possession under the sale of the pro- 
perty, which was understood at the time to be the object of the mort- 
gage and sale under it. The notice with which the parties under whom 
a claim is set up adverse to the purchaser, is chargeable, is sufficient to 
vest in the purchaser a valid title to the land which he went into pos- 
session of under the sale, notwithstanding an uncertanty in the descrip- 
tion as to the land sold. I bid. 


9, The first section of the Act of the Legislature of the 10th of March, 1847, 
conferring upon administrators and other representatives of a succession, 
the power of acting as auctioneer in the sale of the property of the suc- 
cession, was not abrogated by the Act of the 7th of April, 1847, directing 
the Judge of the court to order the sale to be made by the Sheriff of the 
parish or such auctioneer as the parties might name. 

Lafiton v. Doiron, 164. 


Pere £ 





. The two Acts passed at the same session are not so utterly inconsistent 
with each other as to be wholly irreconcilable. Ibid. 


2 * 
= 


il, A judical sale made to effect a partition among co-heirs, has the effect 

of extinguishing mortgages given by some of the heirs on their un- 

is divided portions, and of transferring such mortgages to the proceeds of 
the sale. Finley v. Babin, 236. 

12. A judgment debtor is at liberty to waive the formalities of the law, so far 

as they exclusively affect his personal interests. 

Mullen vy. Harding, 271. 

13. A bona jida purchaser at a Sheriff’s sale will be protected against any at- 

tack-upon his title upon the ground of informalities, unless the plaintiff 
show injury to himself in consequence of such informalities. I bid. 


= =& 


14. Itis the duty of the syndic in selling a slave at auction to declare the ex- 
istence of any disease in the slave known to him, and which could not 
be discovered on simple inspection. Richardson v. Bell, 296. 


— 


5. Where he has failed to do so, the sale will be rescinded on the ground of 
such redhibitory vice. Ibid. 
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6. Where the existence of the disease before the sale to the knowledge of the 
vendor is clearly shown, a post mortem examination is not necessary. 
I bid. 
7, A Sheriff's deed is a title translative of property, and the title and pos- 
. session under it cannot be treated by a third person as a nullity. 
| Brown v. Kendall, 347. 
8. Where the holder of two notes secured by mortgage on the same pro- 
perty, at the maturity of the first note obtained a judgment on it, with 
preference on the proceeds of the sale of the mortgaged property, which 


— 
i 


— 





124 








986 


INDEX. 


¥ 


SALE JUDICIAL (Continued). | gry 
being sold under his execution, did not bring a sufficient amount el 
satisfy both notes. Held: That the 7. fa. issued under the j 
should have been first satisfied in full, and the balance held by the 
purchaser and judgment creditor, who bought in the property, to meet 
the other note pro tanto, when it became due. Hynes v. Morin, 749, 

19. The plaintiff in the seizure, who was the holder of both of the notes, ng 
having asked for a sale of the property on such terms of credit for thy 
balance of the price, as would correspond with the falling due of the 
second note, the Sheriff had no right to apply the price first to the out 
standing note in the hands of the seizing creditor, and thus leave, 
balance unpaid on the execution under which the property was sold 

Ibid, 
See Estopre.—Gottschalk v. De Santos, 473. 
Mullin v. Follain, 838. 
SEIZURE AND SALE. 
See Satz Jupicia.—Laforest v. Barrow, 148. 

SEQUESTRATION. 

1. When the husband and wife both appear as plaintiffs in an action in 
vendication of the paraphernal property of the wife, the real plaintiff 
is the wife, authorized and assisted by her husband. 6. 

Goodin v. Allen, 448. 

2. When in such case the affidavit to obtain a sequestration was made by 
the husband only, and he alone signed the sequestration bond, held, that 
the sequestration was properly dissolved. Tid. 





~J 


8. Where property had been sequestered and was sold by the Sheriff, at the 
instance of plaintiffs, for cash, pending the suit, as perishable and 
save costs, the effect of the Sheriff’s sale, under the order of court, 
was to transfer the legal custody of the officer from the property itself § 
to its proceeds ; and the plaintiffs in the sequestration suit could not 
by becoming themselves the purchasers, of the property at the Sheriff's 
sale, transfer the legal custody of the sequestered property from the 
Sheriff to themselves by withholding the price. 

Field v. Broderick, 552. 

4. Plaintiff need not, in order to sustain a sequestration, swear that he fear SE 
defendant will conceal, part with, or dispose of, the property sequee 
tered. It will be sufficient if he make oath of his interest in the pro 
perty sequestered, and that he fears that defendant will send it out of 
the jurisdiction of the court during the pending of the suit. 

Anderson v. Stille, 669. 
SERVITUDE. 

1. Under the law which prescribes the obligation of proprietors of land 
bordering upon the rivers to suffer the servitude of a levee for the ue 
of the public, the soil alone owes the servitude. 

Mithoff v. Carrollton, 185. 

2. When, for the public safety, it becomes necessary to construct the lever 
on ground on which buildings had been erected by the proprietomd 
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| “@gRVITUDE ( Continned). 
the soil at a time when no immediate servitude was due to the public, and 
the buildings are demolished for that purpose, the owners are entitled 
to be compensated for their value, to be estimated at the time they were 


) Meet taken for public purposes. Ibid. 
ba §. By Art. 763 of the Code, which declares: ‘The use which the owner 
3, ot has intentionally established on a particular part of his property in fa- 
oT the yor of another part, is equal to a title with respect to perpetual and 
f the apparent servitude thereon,” is meant the disposition which the owner 
> Out. of two or more estates has made for their respective use. 
ave a Gottschalk v. De Santos, 473. 
id 4. The intention to create a servitude for the respective estates, will not suf- 
id, fice, nor will it suffice that it was partially established, it must have 
been perfected in such a manner as to be useful to the adjacent lots. 
Ibid. 
5. Article 446 of the Civil Code does not establish against the proprietor of 
the soil, on the banks of navigable streams, a servitude in favor of the 
public at large, for all purposes, but only for such as are incident to 





the nature and the navigable character of the streams washing the land 
of such proprietor. Lyons v. Hinckley, 655. 


6. The erection of a verandah of the same width with the street, in front 
of one’s house, is not an infringement of the rights of the owner of the 
adjoining tenement and cannot be complained of as in violation of the 
Articles of the Civil Code regulating the servitudes of light and view. 

Durant v. Riddell, 746. 


7. The Art. 671 C. C. being derogatory of the right of property must be 
strictly construed. The right granted thereby to the first proprietor of 
lands in cities, who builds, to take possession of the land of his neigh- 
bor for the foundation of his building, must be confined to the side 
walls, and cannot prevent the latter, who afterwards builds, from occu- 
pying the whole front of his land, but he has no right to avail himself 
of the side wall before paying half the cost of its execution. 

Jamison v. Duncan, 785. 
See Po.ice Suar—Hunsiober v. Briscoe, 169. 
SHERIFF. 


1, When the Sheriff, before the return day of the writ, had notified the 
plaintiffs of his release of the seizure of a slave on account of an ad- 
verse title set up by another, and had called upon both parties to point 
out property subject to seizure, which they failed and refused to do. 
Held : That the subsequent neglect of the Sheriff to return the writ on 
the return day, did not subject him to the statutable remedy by rule, 
which is not applicable to sucha case, The plaintiff should have re- 
sorted to an ordinary action for damages. LaSelle v. Whitfield, 81. 


arf FB 


2. Where the Sheriff is incapable of acting by reason of interest and there 
is no Coroner of the parish, the Judge may appoint a special officer to 
attend the jury during the trial. Harbour v. Scott, 152. 





: 
, 8. The Sheriff has no authority to receive money as security for the appear- 
‘ 


ance of persons accused of crime. Stace v. Reiss, 166. 
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SHERIFF (Continued). 


4. The Sheriff may, in the exercise of a sound discretion, levy an execution 


on property apparently belonging to a third person, when he has good 
reasons to believe that the property is held for the purpose of shel. 
ing it from the legal pursuit of the creditors of the debtor in exeentj 
but he renders himself liable for damages if he seizes any other prop. 
erty than that of the defendant in exccution. 

James v. Thompson, 14, 


5. A bond of indemnity tendered to the Sheriff, neither lessens nor ad& 
anything to his obligations or duties, nor will it justify him in making 
an illegal seizure. ; Ibid, 


~ 


}. The mere failure of the Sheriff to make a return of the execution with 
the legal delay will not subject him to the payment of the amom 
specified in the writ, if circumstances are shown to excuse his failuy 

Ibid. 

. Deputy Sheriffs are expressly authorized by law to represent the Sherif 

in all duties confided to the latter. They have the power to receives 


“J 


appearanee bond and discharge the accused upon its execution, although 
the order of the Judge directed it to be taken by the Sheriff. 
State v. Wilson, 189, 
8. The Sheriff -has a right to sue in his official capacity on a bond executed 
for the price of property sold by the Sheriff, and for which the bond 
had been executed in favor of his predecessor. 
Bell y. Keefe, 340, 
9. The Sheriff may sue upon and enforce the payment of a bond given by 
the defendants for property seized and sold by him in course of judicial 
proceedings, otherwise in cases of protracted litigation the right of par 
ties might be impaired or lost by insolvency or prescription. 
Bell v. Keefe, 374. 
10. The Articles 703, 716, 717 and 718 of the Code of Practice apply to case 
where the rights of parties are fixed and determined. Tid. 
11. The Act of 1846 prescribes the mode of proceeding in contesting the 
election of a Sheriff. The Supreme Court is not the proper tribunal te 
entertain such a contest, and cannot go behind the commission to e& 
amine the proof upon which the Governor acted in issuing it. 
State v. Hyams, TY 


SIMULATION. 
1. The Article 1988 of the Civil Code, which denies the revocatory action t 
a creditor when the contract of his debtor, which he seeks to set aside, 


was entered into before his debt accrued, has no application to casesd 


pure simulation. Simpson v. Mills, 17 


2. Where an apparent ownership of property has, in reality, no actual exist 
ence, no action is necessary to set aside the simulated ownership. The 


creditor can proceed at once against the property of his judgment 


debtor. Ibid. 


3. The fact of a title having been acquired at a judicial sale, does not affet 


the question of simulation. Ibid. 
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ation 4 Acharge of simulation in a judgment or contract will be controlled by 
200d an accompanying averment, that certain specified credits were not al- 
lter. lowed, which, if they had been allowed, would sti!l have left a balance 
tion, due the party obtaining the judgment, or in whose favor the contract 
ItOp- was made. Mahier v. LeBlanc, 207. 

5. The facts of this case, it was held, establish simulation. 

4, Hayes v. Clarke, 665. 
adds 6. The authorities are not reconcilable on the subject of the right of a party 
king toan act, his heirs and assigns to attack the act of simulation. It is 
d, more consonant with general principles that they should not be per- 
thin mitted to do so. But forced heirs are to be viewed as third persons, 
ount and have the right to attack the act made by their ancestors, on the 
ure ground of simulation. Louia vy. Richard, 684. 
d. SLANDER OF TITLE. 
eriff j, The rule of practice which, in an action of slander of title, imposes on 
e a the defendant who reconvenes and sets up title to the property the bur- 
ugh den of proof which rests on the plaintiff in a petitory action, applies 
only to the case where the defendant is out of possession. Where the 
). defendant is himself in actual possession, the plaintiff cannot so change 
sted his position by the form of action to which he resorts, as to escape the 
cal burden imposed on him by law of establishing his title. In such an 
action, if the title relied on by defendant is not a valid one, he cannot 
, be permitted to controvert a confirmation of the plaintiff’s title by the 
government, nor to require that the plaintiff’s title should be traced from 
y the original claimant to the confirmee. Griffon et al. vy. Blane, 5. 
. 9. The-principles of this case decided in case of Griffon v. Blane. 
a Moore v. Blane, 7. 

3. Principles of this case decided in Griffon v. EF. Blane. 

; Pontalba v. Blane, 8. 
‘ See SaLe Jupiciat— Waddell v. Judson, 18. . 
. See Sate Jupictac—New Orleans v. Pellerin, 92. 
the See Arracument— W hann v. JTufty, 280. 
to SLAVES. 
eX: See Emancipation—Barclay v. Sewall, 262. 
See Witts— Turner v. Smith, 417. 

STATUTE. 

1. The Legislature in 1855 having re-enacted the 17th Section of the Act of 
to 7th April, 1826, without change, thereby ratified the judicial construc- 
e tion the Act had received. LaSelle v. Whitfield, 81. 
of 2. Where there is a discrepancy between the English and French texts of a 

statute, the former must prevail. State v. £illis, 390, 

8. The English text is emphatically the Jaw. It was intended and is 
+ required that the laws should be published and thus promulgated in 
: both languages ; but they are enacted, as required by the Constitution, 
. in the language in which the Constitution of the United States is writ- 

ten. A bona Jide translation into French, and publication of the origi- 
ft nal and translation, is all that is required; and a mistake in the trans- 
lation is in the same category with a typographical error. Thid. 
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4. In construing Penal Statutes, courts cannot take into view the motives of 
the law-giver, further than they are expressed in the Statute, 
State v. King, 593, 
5. Where a Statute re-enacts a law, and repeals all other laws upon the 
same subject matter, the former law will be considered as suspended 
The promulgation of the re-enacted law, and the repealing provision gf 
the same time, will not have the effect to continue the old law in force, 


until the new law goes into operation. Ibid. 
; 
See Law. 
See Taxes—State v. Winfree, 643. 
STEAMBOATS. 


See MortcaGe—Succession of Broderick, 521. 
SUBROGATION. 


1. An accomodation endorser against whom, and his principal, a judgment 
in solido has been rendered, on paying the judgment becomes legally 
subrogated to all the rights of the creditor in a twelve months’ bond 
given in the case by the principal obligor, and may enforce the payment 
of such bond by the surety therein. Toler v. Cushman, 783. 

SUCCESSION. 


1. Where the sale of succession property is ordered to pay debts, an heir 
cannot be allowed to retain the price of property adjudicated to him, 
Harris v. Harris, 10. 

. The proceeding of folle enchére may be resorted to in succession sales, 

and a new order of sale is not necessary. Ibid. 

3. The homologation of the account and tableau of distribution must be held 

conclusive upon the heirs of the deceased as well as upon all other per- 
sons. Bujac v. Loste, %. 

4. An objection to a document offered in evidence that it was not signed by 

all the parties, goes to the effect of the evidence, and not to its admissi- 
bility. A clerical error in the date of an instrument may be amended 
by parol evidence. Clauss v. Burgess, 142. 

. The acceptance of an heir is express when he assumes the quality of heir 
in an unqualified manner in some authentic or private instrument, or in 
some judicial proceeding. Ibid. 

The intention with which an act is signed by the heir is made by Article 
983 of the Code the touchstone of its character. If signed with the 
intention of binding himself as heir, he becomes heir pure and simple. 

Ibid. 
7. When a written instrument, purporting to be a notarial act of sale of 
property of the succession, by all the heirs, was signed by some of the 
heirs, and others refused to sign it, on the ground that they would rem 
der themselves liable as heirs, and the act of sale in consequence was 
not consummated, it is, nevertheless, an express acceptance of the sue 
cession by those heirs who signed the instrument, and they are liableas 
heirs. Tid. 

8, The subsequent formal renunciation of heirs who have thus accepted will 

not undo the effect of their acceptance. Thid. 
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a SUCCESSION (Continued). 

- 9, The acceptance of a succession may be established against an heir by 
proof of payment of its debts by him. He may, however, rebut the 
Jegal presumption arising from such proof, by showing that it was done 
under protestation or with other motives and intentions than that of 
accepting. Loubiére v. LeBlane, 210. 


10, Where the heirs have formed a partnership, acts done in the partnership 
name, which would imply an acceptance of the succession, are presumed 
to be concurred in by all, and will bind them all in the absence of con- 
trary proof. Ibid. 


Beee™ 


11. The executor has the right, whether seizin be given to him in the will or 
not, to cause sufficient property of the estate to be sold to pay the debts, 
unless the heirs furnish him with money. 

Succession of McLean, 222. 

12. He represents the succession fully when he applies to the court for an 
order for that purpose. Ibid. 

13. Under the 12th Section of the Act of the Legislature of 18th March, 
1820, reénacted in 1855, a prosecution criminally and a conviction is a 





BRB 


prerequisite to the civil liability of a party sought to be made Tiable for 
the debts of a vacant estate on the ground of having taken possession 
of it without authority, with the intent of converting the same to his 
own use. Walworth v. Ballard, 245. 


14. A paper filed by an administrator purporting to be his account, but which 
merely gives a statement of the creditors of the estate and the debts 
which he has paid, but does not show that he had any money in his 
hands to be distributed, or that he collected or distributed any money of 
the succession, is not such an account or tableau as could be homolo- 


i NO sre 


gated and made binding upon either the creditors or the heirs, unless 
they had been personally cited. Hickman v. Flenniken, 268. 


15. Any one heir may compel the administrator to render his account without 
the concurrence of his co-heirs and without making his co-heirs parties 
to the suit. Ibid. 

16. The heirs must be cited and made parties to an account rendered by an 
administratrix and homologated, or they will not be concluded thereby, 
except as to passive debts of the estate; for the payment of which, the 
administratrix is entitled to be credited. Succession of Harrell, 387. 

17. The Code of Practice, Art. 1027, and Civil Code, Arts. 1267 and 1259, 
expressly require the Judge to direct the manner in which the partition 
shall be made and to refer the parties to a notary, whom he shall ap- 
point to make the partition. I bid. 


& oF 
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18. If any question be raised in relation to the separate property of the 
spouses and collations between the heirs of the deceased, such questions 
should be determined by the Judge, before referring the partition to a 
notary. I bid. 

19. The question touching the liability of the administratrix for any damages 
which the estate may have sustained in consequence of her negligence, 
should be determined by the court, previous to the reference of the par- 

tition to a notary. bid. 


sos YF &8 F 8& QR, 








992 


INDEX. 


SUCCESSION (Continued). ; | 
20. “Any co-heir of age, at the sale of the hereditary effects, can become g 


to 
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bo 
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30. 


31. 


purchaser to the amount of the portion owing to him from the gueog. 
sion, and H@us not obliged to pay the surplus of the purchase money, 
over the portion coming to him, until this portion has been definitely 
fixed by a partition.” Ibid. 


. Held ; That when the other assets are sufficient to pay all the debts ang- 


charges due by the estate, the administratrix is not bound to take any 
steps to enforce the payment of the purchase money due by the heirs, 
and consequently cannot be held liable for any loss or damage which 
may arise from such purchases by insolvency or otherwise. Ibid. 


. Under the ruling of the court in the case of Walworth v. Ballard, 12 An, 


in an action to render a party liable for a debt due by an estate, on the 
charge that he had taken possession of the property of the estate with. 
out authority, and with the view of appropriating the proceeds to his 
own use, no recovery can be had without proof of a previous conviction 
under the penal laws of the State. Carl v. Poelman, 344, 


3. The terms of sale of the property of a succession accepted with benefit 


of inventory were for cash. The property, an immovable, did not bring 
the appraisement. Held: That there was no sale which the purchaser 
could compel the tutrix to complete, although the property was ordered 
to be sold to pay debts. It should have been re-advertised and sold on 
terms of credit of not less than twelve months. C. P. 990, 991, 992. 
Suecession of Fritz, 368, 


. Conventions by which it is agreed that rights to a future succession shall 


be sold for a particular consideration are prohibited by law, and conse- 
quently null. Reed vy. Crocker, 436, 


5. The renunciation of a succession must be made by a public act before a 


notary, in presence of two witnesses. Ibid. 


. A special transfer and assignment of rights to an estate, in favor of one 


person, cannot be viewed as a renunciation, and is not a ratification ofa 
promise to renounce. Ibid. 


. To determine the nature and effects of acts, the motives of the parties 


must be considered. Tbid. 


. Collation is not obligatory on collaterals who inherit in default of forced 


heirs. It is only due by those who have received in advance of their 
legitimate portion as forced heirs. Special legacies to collaterals, when 
there are no forced heirs, belong exclusively to the legatees, and are not 
subject to collation. Ibid. 


29. A testator who has natural children complies with the law if he be 


queaths three-fourths of his estate to one or more of his legitimate col- 
lateral relatives. They’cannot be regarded as forced heirs. Tid. 
The commission of the curator of an estate cannot be calculated upon 
debts included in the inventory, but either fictitious in character or 
exaggerated in amount. Succession of Foulkes, 581. 


The claim of the widow under the Homestead Act of 17th March, 1852, 
yields to the claim of the minor whose tacit mortgage dates froma 
period antecedent to the passage of the Homestead Act. T bid. 
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32. The claim of the widow under the Homestead Act, is superior to all priv- 
ileges created previously to the death of the aa, subsequently 
to the passage of the Act, except that of a ve Her privilege 

yields to funeral expenses, expenses of last illness, and law charges 

growing out of the administration and settlement of the succession. 


I bid. 


38, It is the duty of the representative of an estate, upon the rendition of an 
account, to support every charge against the estate by a proper voucher. 
Ibid. 
34, Where a succession is accepted by the heirs purely and simply, the credits 
belonging to the succession are ipso facto and of full right by operation 
of law divided among the heirs. Plunkett v. Perkins, 558. 


85. The creditors of an insolvent succession have a right to require that their 
debts should be paid before property, the recorded title and possessign 
of which was in their debtor at the time of his death, can be recovered 
by one claiming to be the real owner and producing a counter-letter to 
defeat the apparent title in the succession. Stewart v. Newton, 622. 

36. The law does not prohibit an allowance of alimony, when a proper case 


is shown, to illegitimate colored children, out of the succession of their 
father. Collins v. Hallier, 678. 


87. The only persons who have an interest in opposing the submission by an 
Administrator of any of the interests of a succession, to arbitrators, are 
the heirs and creditors. Lattier v. Rachal, 695. 


38. Children to the extent of the legitime are not considered as heirs, but as 
creditors of their father’s estate. They are entitled to the revocatory 
action only for the enforcement of their legitime ; beyond that they 
are mere ordinary heirs and cannot be heard to allege the turpitude or 
defeat the judicial confession of their father. Vide Succession of Trim- 
mell, decided in 1854, opinion book 24, page 328. 

Maples v. Mitty, 759. 
See Prescription—Succession of Waters, 97, 
See Minors—Succession of Morgan, 158. 
See ExecuTors AND ApMINISTRATORS—JZickman v. Flenniken, 268 
Succession of Grover, 334. 
Succession of Sloane, 610. 
See Huspanp axp Wire—Succession of Pratt, 457. 
See Evipence—Miller v. McE lee, 476. 


SUPREME COURT. 

1, The Supreme Court derives its jurisdiction from the Constitution, and 
the repeal of a statute which had conferred jurisdiction on it does not 
affect its powers. Knight v. Knight, 59. 

2. The affidavit of the appellant, in a suit for divorce, that his interests in- 


volved in the suit exceed three hundred dollars, is sufficient to give the 
Supreme Court jurisdiction. I bid. 


3. The certificate of the Clerk that “the transcript contains a true copy of 
all the papers and documents filed and all the proceedings had, all the 
orders of court of record and all the evidence adduced by the parties 
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SUPREME COURT (Continued). 


6. 


ie) 


10. 


11. 


13. 


14, 


16, 


on the trial of the cause, cannot be contradicted by an affidavit in the 
Supreme Court that the original citation to the defendant was 

the papers when the judgment by default was rendered and when the 
appeal was taken.” Connolly v. Martin, 80, 


. The Supreme Court is without jurisdiction when an indictment is quashed 


in limine, and consequently no fine has been actually imposed, and the 
offence charged is not punishable with death or imprisonment at hard 
labor. State v. LeBlond, 863, 


. The Supreme Court can only act in criminal cases upon matters which 


appear by bills of exceptions or assignments of error. 
State v. Smelser, 386, 


A mandamus will be issued by the Supreme Court only as auxilliary to 
its appellate jurisdiction. State v. Judge of the Sixth District, 405, 


. The Constitution does not confine the judiciary to the examination of 


such questions as may arise under the laws in force at the time of its 
adoption, but leaves to the Legislature the power of creating new classes 
of cases for the action of the courts. Ibid. 


. It is not necessary, to constitute a judicial proceeding, that it should 


have all the requirements of a regular suit. JL bid. 


. The Act of 1855 “To enable married women to contract debts and bind 


their paraphernal or dotal property,” is but an extension of the powers 
already vested in the courts, and the Legislature had the right of im 
posing the duty required by this Act upon any court of original juris- 
diction. Ibid. 
It not appearing that the refusal of the Judge to grant the certificate will 
occasion the applicant damage to the amount of $300, the mandamus is 
for this additional reason refused. Ibid. 


Writs of mandamus and prohibition to the District Judges will only be 
issued in aid of the appellate jurisdiction of the Supreme Court. 
State v. The Judge of the Fifth District, 518. 


. Judgment amended in the Supreme Court so as to cover an instalment of 


the mortgage debt falling due since the order of seizure and sale was 
granted. MeCalop v. Fluker, 551, 
The Clerk’s certificate being defective, the case was continued by the 
Supreme Court to enable the Clerk to complete it. 
Cory v. Eddens, 582. 
The original papers from other Clerks’ offices will not be received to com- 
plete a record in the Supreme Court. Hays v. Clarke, 666. 


. Excessive damages awarded below will be reduced by the Supreme Court. 


Creevy v. Breedlove, 7 


Where the amount in controversy does not exceed $300, the Supreme 
Court is without jurisdiction, unless the case involves the constitution 
ality or legality of some tax, toll, or impost, or of some fine, forfeiture, 
or penalty of a municipal corporation. Such a case is not presented in 
a suit by the farmer or lessee of a market to recover the dues or rents 
of stands in such market, as fixed by ordinance of the Common Counel 
of New Orleans. State v. The Third Justice, 789. 








su 
17 


1 


1f 


SU 


TA 









> | = = 


’ 
L 
: 
l 











INDEX. 
SUPREME COURT (Continued). 


17. If laws and ordinances of a municipal corporation, not unconstitutional 
in themselves, are misapplied by the inferior tribunal, it is not in the 
power of the Supreme Court to .relieve the parties where the amount 
involved is insufficient to give jurisdiction. Ibid. 

18. The Supreme Court is without jurisdiction to determine whether an or- 
dinance of a municipal corporation levying a tax, or imposing a fine, 
forfeiture, or penalty, less than $300, has or has not been repealed by 
an Act of the State Legislature. Police Jury vy. Villaviabo, 788. 


19. It is too late to raise objections in the Supreme Court as to the time of 
calling the jury and the notice to the master of the slave where no such 
objections were made at the trial. State v. Kitty, 805. 

20. The jurisdiction of the Supreme Court is limited by the Constitution and 
the statutes which have organized the court, and although the parties 
are willing to waive the objection, the court itself will refuse to enter- 
tain an appeal in a case which by law is unappealable. 

Johnston v. Cocke, 859. 


See APPEAL. 


SURVEYOR GENERAL. 


See Orrice AND OFFICER 


TAXES, TAXATION, TAX COLLECTOR AND TAX SALES. 


1. Where a tax, levied under a municipal ordinance passed without the 
legal formalities, has been voluntarily paid, it cannot be recovered back 
on the ground of error. Campbell v. New Orleans, 34. 


2. There being no law ‘exempting the plaintiff’s property from taxation, for 
the purposes contemplated by the ordinance, he was under a natural 
obligation to contribute his quota to the support of the municipal 
government from which he derived protection. No suit will lie to re- 
cover what has been paid or given in compliance with a natural obliga- 
tion. Ibid. 


3. One can only be bound by the assessment rolls of the parish or district 
within which one has taxable property, after having failed to appeal 
without a sufficient excuse. 

New Orleans v. Estate of McArthur, 47. 


4. Under the city ordinance providing that “every keeper of a transient 
theater, circus, menagerie, or other public exhibition or show, shall pay 
in advance a tax of ten dollars for each performance,” &c., a tax cannot 
be levied on one who kceps a permanent establishment for an exhibi- 
tion consisting of natural and artificial curiosities, for admission to 
which visitors are charged a certain price. 

New Orleans v. North, 205. 


5. The Act of 1855, entitled “‘ An Act to provide a revenue and the manner 
of collecting the same,” is not unconstitutional. 
State v. Waples, 348, 


6. The practice of the profession of law is not shielded from taxation. 
I bid. 
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TAXES, TAXATION, TAX COLLECTOR AND TAX SALES ( Continued), 
7. An attorney-at-law may be taxed as well as persons pursuing any other 
employment. State v. Fellowes, 344, 


8. Where payment has been made of a tax which might have been regigteg 
at law, the money cannot be recovered back : 

ist. If the tax is on property, whether exempt from general taxation or 
not, and the assessment is rather a toll or contribution than a tax, and 
the party paying has derived a direct benefit from the improvements 
made by the imposition of the tax or assessment. 

2d. Where the property was liable to taxation, and the illegality of the 
tax depends upon some informality in the passage of the law establish. 
ing the tax. 

But where the tax is imposed, not for the direct benefit of the party who 
sues to recover it, as having been paid in error, but for the general sup- 
port of the commonwealth, and it has been imposed upon property or 
a profession exempt by law from taxation, the money must be refunded. 

Bank of New Orleans vy. City of New Orleans, 421, 


9. The treaty made in 1853, between the United States and France, confers 
on Frenchmen, in all the States of the Union, whose laws permit it, the 
right of possessing real and personal property by the same title and in 
the same manner as the citizens of the United States, and declares thai, 
in no case, shall they be subjected to taxes on transfers, inheritance, or 
any others, different from those of citizens of the United States, or to 
taxes which shall not be equally imposed, //e/d: That the succession 
of a French citizen, who died before the treaty was made, will not be 
exempted from the operation of the Act of the Legislature of Louisiana, 
in’ 1842, imposing a tax of ten per cent. on successions falling to 


foreigners. Succession of Prevost, 577. 


10. The parish Treasurer is the depositary of the School Fund due to his 
parish ; he may demand payment from the collector, and on his default 
sue him to recover it. Hendricks v. Bobo, 620. 

11. The Act of 1857 which gave to the Auditor of Public Accounts the 
remedy of a writ of distress against delinquent tax collectors and their 
sureties, merely provided a remedy of which the auditor could have 
availed himself while it was in force. But the failure of the auditor to 
exercise the remedy and enforce the demands of the State against tax 
collectors, cannot deprive the State of its right to collect the unpaid 
dues by another remedy provided subsequent to the delinquency ; for 
when an obligation is due, a change in the mode of procedure does not 
affect it. State v. Winfree, 648. 

12. Where the obligation of the sureties on a tax collector’s bond is solidary, 
the State may proceed against them before obtaining judgment against 
the principle obligor. Ibid. 


13. The case as presented by this action, is not inconsistent with the Code of 


Practice, it is not affected therefore by any repealing clause in the law 
of 1855, for there is a saving clause in the Act excluding from repeal 


the provisions of the Code of Practice on the subject. Ibid. 
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TAXES, TAXATION, TAX COLLECTOR AND TAX SALES (Continued). 


14. 
15. 


_ 
a 


9 


_ 


6. 


8. 


Parties who sign a bond impliedly waive defects in it form. Ibid. 
Actions against tax collectors or their sureties, are not prescribed by 1, 
9, 3, 4, or 5 years. I bid. 
In forced sales for taxes the forms of law must be rigidly pursued and a 

title thus derived cannot be aided by intendment. 
Coucy v. Cummings, 748. 


When the proceedings are against one described as an absentee, the pur- 
chaser at the tax sale would acquire only the interest of such absentee. 
Ibid. 

The defendant, sued for a tax bill, objected to the citation, that the ad- 

vertisement by which he was cited, under the Act of the Legislature, 

April 15, 1853, was only once inserted in the official newspaper. The 
objection held not to be valid. New Orleans v. Saloy, 751. 


None are legal voters at an election held by order of the Police Jury to 
decide whether an ordinance imposing a tax for works of internal im- 
provement shall be approved, but the proprietors of landed estate in the 
parish or municipal corporation where the election is held. 

Police Jury v. Landry, 841. 


See Evipence—State v McDonnell, 741. 
See ConstituTion—State v. Merchants Ins. Co., 802. 


TENDER. 


See Sate—Succession of O’ Keefe, 246. 
See Payment— Walker v. Brown, 266. 


TRUSTS. 


See Wiuis—Partee vy. Hill’s Succession, 767. 


TUTORS AND TUTORSHIP. 


1. 


3. 


4, 


v 


The new tutor is the proper person to call on the former tutor to account, 
and has the faculty of standing in judgment for the minor, as regards 


that cause of action. Porche v. Ledoux, 350. 


Art. 615 C. P., as amended by the Act of 1826, does not imply the nul- 
lity of a judgment when a minor has been regularly represented accord- 
ing to law. Ibid. 

The Art. 615 finds its application in the case (among others) where the 
tutor renders his account to the under tutor, the minor in this instance 
not being fully represented on the rendition of the account. Ibid. 


A judgment regularly rendered between the new tutor and the former 
tutor of a minor, will sustain the plea of res judicata, in an action 
brought by the minor, arrived at his majority, against his former 

Ibid. 

The 58th and 59th Articles of the Civil Code, relating to the sending into 
provisional possession of the presumptive heirs of an absentee, have no 
application to the question whether letters of tutorship have been im- 
properly granted upon the persons and property of minors whose father 


is still living. Succession of Jones, 397. 
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TUTOR AND TUTORSHIP (Continued). 


6. In an action against a tutor for advances, supplies, &c., furnished to the 

estate of his wards, the under-tutor, who alleges that the advances, ke, 

&c., went to the benefit of the tutor, personally, and not to the wards, 

shows sufficient grounds to justify an intervention. 

Urquhart v. Scott, 614, 

7. Where the tutor has created an indebtedness without authority of law, 

the burden of proof is thrown upon the creditor, to show that the 

indebtedness thus created, was absolutely necessary either for the sup- 

port of the minors, or for the preservation of their property; and that 

the supplies thus furnished, actually enured to the benefit of the minors, 
Ibid. 

8. On the death of his wife, defendant qualified as natural tutor to his chil 

dren. Having married a second time, he left his two daughters with 

their uncle and under-tutor, and moved with the rest of his family outof 

the State. Plantiff, the under-tutor, brought suit to deprive the father 

of his tutorship. The District Court dismissed the suit for want of 

jurisdiction. But Held: The act of defendant in changing his domigj} 

has not deprived his daughters, who have never left the territorial limits 

of the jurisdiction, which originally conferred their guardianship upon 

defendant, of the protection of the court which conferred such guar. 
dianship. Lyons v. Andrews, 685, 


9. Sequestration of the slaves maintained, and the appointment of the father 
as tutor annulled. Tbid. 


10. A family meeting in consenting to the natural tutrix, who is about to 
marry a second time, retaining the tutorship of her minor children 
after such marriage, have no right to restrict her in the legal exercise of 
her rights and discharge of her duties as tutrix, anda requirement which 
they may undertake to make, that all her drafts for moneys belonging to 
the minors shall be drawn to the order of, and endorsed by, the under- 
tutor, is mere surplusage, and will be considered as not written. 

Stone v. Payne and Harrison, 726. 
See MINors. 
USURY. 
1. Since the Statute of 1844, money paid for usurious interest can be 
reclaimed if suit is brought within one year after the payment. 
Keane v. Branden, 20. 
2. A commission merchant cannot charge a planter for insurance unless he 
was instructed to insure, or a subsequent ratification by the latter is 





shown. Eight per cent interest, and two and one-half per cent commis- 
sion, avowedly charged for advancing, taken together constitute an usu- 
rious charge. Gilly v. Berlin, 723. 


WARRANTOR AND WARRANTY. 


1. Where work was done on the road and levee under a contract with the 
Police Juay, in which it was stipulated that the contractor should not 
look to the parish for payment but to the owner of the land, and it 
turned out that the land on which the road and levee was made belonged 
to the United States, it was held that the parish was liable. 

Semel vy. Gould, 225. 
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WARRANTOR AND WARRANTY ( Continued). 


9: There was an implied warranty on the part of the Police Jury, that the 
land on which the work was to be done belonged to persons whose pro- 
perty could be reached under their ordinances, to defray the expenses 
of such work. Ibid. 

3. The warrantor, who is not represented by counsel at the trial, is not bound 
by admissions made by the other parties of the contents of notarial acts 
not produced in evidence. Weber v. Coussy, 534. 


4, The apparent servitude of passage or right of way is an appurtenance 
of the property sold, and any sale implies, without its being expressed 
a warranty against acts of the vendor, that would prevent or interfere 
with the full enjoyment of the thing sold. 


Bruning v. Canal and Banking Co, 541. 
WIDOW (HOMESTEAD, PRIVILEGE OF). 
See Succession—Succession of Foulkes, 537. 
WILLS. 

1. The deceased by his will, which was executed in 1848, after a legacy to 
his wife of certain specified property, declared as follows: ‘ All the bal- 
ance of my property, I will to my six brothers and two sisters, to be 
equally divided between them, after all claims against me are paid. 
And I hereby appoint John Valentine, my brother, to execute this will; 
and, in case of his death orabsence, Palitzen Belcher, my wife’s brother. 
I would recommend that this property be sold, for one-fourth cash, and 
the balance on six, twelve, eighteen and twenty-four months’ time ; and 
the notes secured by mortgage to secure payment. I would recom- 
mend that the money be paid to them, so as to be of the greatest ad- 
vantage to them possible. There will be somewhere from two to three 
thousand dollars for each of them, if it were so divided at the present 
time. What my property is, and where situated, you will find by the 
copy of the titles in my bank-box. Although I have made several 
errors, yet I think the above will be easily understood. I have one 
house on Circus street; two on Gravier; two on Adele ; one corner of 
Camp and St. Mary; and one vacant lot, corner of Plaquemines and 
Seventh streets.” Held: That this was a disposition of the property 
which the testator then had, and was not intended to cover his future 
acquisitions ; and that, consequently, property purchased by the ites- 
tator in 1853, after the will was made, did not pass under it.” 

Succession of Valentine 286. 

2. “ A disposition, the terms of which express no time, neither past nor 
future, refers to the time of making the will.” C. C. 1715, 

IT bid. 

8. The will of the testator John D. Fink, of New Orleans, contained the fol- 
lowing clause: “ That after the payment of my just debts and the lega- 
cies mentioned herein above mentioned, that the proceeds of the whole of 
my estate, property, rights, effects and credits be applied to the erection 
and maintenance and support of a suitable asylum in this city, to be used 
solely as an asylum for protestant widows and orphans, to be called Fink's 

Asylum: and I do hereby authorize my friend Diedrich Bullerdieck, 





WILLS (Continued). 


after my decease, to name and appoint three worthy and responsible pep | ; 
sons as trustees to carry out my said intentions respecting the aforesaid 


asylum.” It was held, that the widows and orphans for whom it was 
intended the building to be erected should be a refuge and a home, wer 
the objects of the testator’s bounty. Fink v. Fink, 301, 

- The clause in the will in reference to the appointment of trustees, is toly 
construed as a delegation by the testator to a third person of the choigg 
of administrators of a portion of his estate, and this clause is a mey 
nullity, and is to be considered as not written. C. C. 1506, 1566, 

Ibid, 
used in the will, takeni, 
connection with other words, indicate with certainty the meaning & 


5. The words “ Protestant widows and orphans,” 


have been “ Protestant widows and orphans in the city of New Orleang* 
I bid. 

. The general form of expression used by the testator, as to the objects ¢ 
his benevolence, is sanctioned by the Article 1536 of the Civil Code 
which sanctions a donation to the poor ef a community, and the wort 
community in this Article means a municipal corporation. T bid. 


. The qualification ‘ Protestant” of the nouns-substantive widows and gp 
phans, is not so vague as to vitiate the bequest. It will be for the at 
ministrators of this charity to determine what widows and what orphan 
come under the denomination of “ Protestant.” Ibid. 


. The Article 1536, of the Code, which provides that donations made forth 
benefit of the poor of a community shall be accepted by the administre 
tors of such community, although found under the head of donation 
inter vivos is applicable to donations mortis causa. Ibid. 


. The corporation formed by thetitle of the Fink Asylum since the deathd 
the testator is without interest. Ibid. 

. The charity created by the testator’s will is legally to be administerel 
only by the city corporation of New Orleans. T bid. 

. In interpreting a will, the intention of the testator must be ascertainel 
as far as practicable, and regard will be had to all the facts and circum 
stances under which the will was made. Succession of Thorame, 384 


. An acknowledgement by the father of natural children by his own slavg 
besides being offensive to morals, is a mere nullity. 
Turner v. Smith, 417. 
3. A slave can neither sue for alimony nor inherit. T bid. 


. The Act of the Legislature of the 6th March, 1857, which forbids the 
emancipation of slaves thereafter in this State, renders impossible tht 
enfranchisement of slaves under a last will and testament, not carriel 
into execution for that purpose prior to the passage of the Act of th 
Legislature. Ibid. 

. The testator, after a disposition in favor of his slave Rachel and her clk 
dren, of one-third of his estate, declared as follows: “JZ give and ® 
queath the remainder of my estate to my said executor, Charles Dull 
Smith.” Held: That as it was not the intention of the testator to git 
to his executor the portion of the estate previously devised to others 
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WILLS (Continued). 
the legacy in favor of the slaves which lapsed in consequence of the 
impossibility of their enfranchisement, enured to the benefit of the 
heirs of law of the testator as in case of intestacy. Ibid. 


16. A testator having no descendants living, devised his whole estate to his 
mother, brother and sister, omitting entirely his father who survived 
him. The father made a notarial act of renunciation of all his rights 
and interest in the estate of his deceased son. Creditors of the father 
claimed the right to have the renunciation set aside on the ground that 
it was made by their debtor in fraud of their rights as judgment credi- 
tors, and to have the portion of the estate for which they alleged the 
father was the forced heir of his son, subjected to the payment of their 
claims against the father. Held: That such an action could not be 
maintained. Tompkins v. Prentice, 465. 


17. There are rights of the debtor which the creditors cannot exercise, even 
should he refuse to avail himself of them. IT bid. 


18, The debtor in this case would only have the right to demand the re- 
duction of the donation mortis causa to the disposable portion. 
I bid. 
19. By Art. 1491 Civil Code, this reduction can be sued for only by jorced 
heirs or by their heirs or assigns; the word “assigns” is defined to 
mean those whose rights have been transmitted by particular title, such 
as sale, donation, legacy, transfer and cession. ©. C. 3522. I bid. 


20, The creditors of the forced heirs are not embraced within the definition, 
and cannot sue for the reduction. Ibid. 


21, When the law requires certain forms to be observed in the confection of 
a will, the party who relies upon any want thereof, should expressly 
allege such informality. Merrick, C. J., and Cone J. 

Lawson v. Lawson, 603. 


22. The law does not require in nuncupative testaments by public act, that 
mention be made in the will that it was dictated by the testator to the 
notary in the presence of the witnesses. It is sufficient if express men- 
tion be made that it was dictated by the testator and written by the 
notary as dictated. Merrick, C. J., and Coxe, J. T bid. 


28, It appears by Art. 1571 C. C., that express mention is required to be made, 
in nuncupative testaments by public act, of the facts that the will was 
dictated by the testator and written by the notary, as it was dictated 
—but no such express mention seems to be required of the fact that it 
was “written in presence of the witnesses.” By the next clause of Art. 
1871, it appears that the presence of the witnesses when the will is read 
to the testator, must be expressly mentioned. It would seem to follow 
that the presence of the witnesses at the dictation, (which had been uni- 
formly held to be necessary in a will of this form—Langley v. Langley, 
12 La. 114; Mouton v. Cameau, Ann. 566.) may be implied from the 
general tenor of the will. Sprorrorp, J. Thid. 
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WILLS (Continued). 
24. Where it is fairly deducible from the tenor of the will that the witness 
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were present during its dictation, the burthen of proof to establish the 
contrary is upon those who attack the validity of the will. Tem 
absence of one of the witnesses, and for the purpose of getting a drink 
of water, in a passage opening upon the room where the Act wasye. 
ceived by the notary, will not be sufficient to invalidate the will. Spop. 
FORD, J. Tid. 


25. Temporary cessation during the confection of a will, occasionally induced 


by the weakness of the testator, does not constitute such an interrup- 
tion as will vitiate the will. T bid. 


26. The appointment by will of trustees to receive a sum of money bequeathed 


by the testator and to pay the interest on it annually to the legates, 
will be disregarded if the legatee refuses to acquiesce in the creation of 
such an agency. Partee v. Succession of Hill, 767, 


. The legatee under such a disposition, is capable of standing in court and 


directly demanding payment of the legacy. Ibid, 


28. Fidei-commissa, the trusts of the English law, cannot be created in Lowi- 


siana and enforced in our courts. Ibid. 


29. Bucnanan, J. The testator, who lived in Mississippi, owned, besides 


his property in that State, a large real estate in Louisiana, worth 
$340,000. He bequeathed to his daughter, a married woman, $20,000, 
upon the express condition that she should renounce, within twelve 
months after his disease, all claims upon the property of his succession 
situated in Louisiana: failing in which, she should forfeit the legacy of 
$20,000. This sum was paid to her, and a deed of relinquishment ex- 
ecuted by her in accordance with the requirements of the will. She 
received also the further sum of $25,000 from the property of the father's 
succession situated in Mississippi. Held: That the receipt of these 
sums did not amount to a valid ratification of the act of relinquishment 
of her claims upon the estate of her father situated in Lo:.isiana; that 
this deed of relinquishment was without effect, whether tested by the 
law of Mississippi or of this State. If the law of the former State is 
to govern, the deed would be void for want of the acknowledgment of 
the grantor, a married woman, apart from her husband, before a Judge 
or Justice of the Peace, that she signed, &c., without threats or com- 
pulsion of her husband. If the Mississippi statute, prescribing these 
formalities, be laid out of view, the general principle of the common 
law, which prevails in Mississippi, that a married woman being con- 
sidered sub potestate viri, can, in general, do no act to bind her, would 
render this deed equally inoperative. 2. If the deed of relinquishment 
be judged by the law of Louisiana, it is equally void, as not havinga 
lawful purpose. The testator left three children, who are his forced 
heirs, as to his real estate and slaves, situated in Louisiana, and the 
clause of his will requiring one of them to relinquish her lawful claim 
as heir to one-third of his Louisiana property, exceeding in amount 
$100,000, on receiving $20,000 cash from his executors, under the pet 
alty of being completely disinherited, was contrary to law, and, there- 
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WILLS (Continued). 

fore, not a valid cause or consideration for the deed of relinquishment. 
The two sums of $20,000 and 25,000 must be viewed simply as so 
much received by her on account of her inheritance, and which she 
may be bound to collate. Hoggatt v. Gibbs, 770. 

30, Sporyorp, J., concurring. Held ; That in so far as the deed of relinquish- 
ment affected property situated in Louisiana, its force and effect must 
be determined by the law of this State, but expressed no opinion upon 
the validity of the deed, under the law of Mississippi. Ibid. 


31. Merrick, C. J., also concurred in the opinion of Bucnanak, J., but did 
not consider it clear that the deed of relinquishment should be consi- 
dered as void ; and doubted whether this deed should be set aside with- 
out plaintiffs first tendering to the defendants the $45,000 which was 
received as its consideration out of the Mississippi estate, and which the 
testator had a right to withhold from his daughter. Ibid. 


89, A will is null and void which is contained in one and the same act with 
thie will of another person. C. C. 1665. Oreline v. Haggerty, 880. 


$3. It cannot be inferred that the testator intended to give a general seizin to 
the executor from the following expressions: “J leave the whole of 
this foregoing, as written, to the management of Fergus Hawthorn, to 
have my request carried out fully and faithfully.” 
Succession of Boatwright, 893. 
See Lacacy—Orphan Society v. New Orleans, 62. 
See Succession—T ompkina v. Prentice, 465. 


WITNESS. 


1, The clerk of the ship is a competent witness for his employers to prove 
the instructions given by the owner to the clerk, in shipping the slave. 
Farwell v, Harris, 50. 


2. A formal release of a witness from any liability over to the party in- 
terrogating him, annexed to the interrogatories and transmitted with the 
commission under which he was examined, is sufficient to remove the 
objection to his testimony on the score of interest Ibid. 


8, In an action against a common carrier upon the penal statute for taking 
slaves out of the State without the consent of the owner, the ostensible 
owner in whose name the slave was shipped, and the vendor of such 
owner, have no interest in the suit, and are competant witnesses for the 
defendant. The judgment in such an action is not conclusive as to the 
title to the slave. Ibid. 


4, A witness, called to testify to the existence and contents of a deed, cannot 
be objected to on the ground that he obtained his information as attorney 
of the party against whom he is called to testify, if the deed had been 
intrusted to him after the relation of attorney to the party had ceased. 

Williams v. Benton, 91. 

5. The assignor of a claim, being bound to warrant the existence of the debt 
assigned, is not a competent witness to prove the debt, without a pre- 
vious release, and cannot establish such release by his own testimony. 

Delee v. Sandel, 208. 
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WITNESS (Continued). i: 
6. The usual and proper course is, for the release to be tendered to the it 
ness before he is sworn in the cause ; and when the testimony is take 

under commission, to insert it in the return, with the Commisgj 
certificate that it was so tendered. Ibid. 


7. A witness may be interrogated on cross-examination upon matters y 
nected with those on which he was examined in chief. 4 
Davidson vy. Lallande, 826, 
See Evipence—Massoy v. Hackett, 54. 











